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Summary 

The ACCC is seeking views from stakeholders on whether to approve Viterra’s proposed 
capacity allocation system to introduce long term agreements.  

Viterra is seeking to introduce long term capacity (LTC) agreements for the export of bulk 
wheat from South Australia, in addition to allocating a prescribed amount of short term 
capacity (STC) via the first in first served (FIFS) allocation method. It intends that these 
agreements would be for capacity from late 2015 onwards. 

Viterra’s port terminal services are currently regulated by the Port Terminal Access (Bulk 
Wheat) Code of Conduct (Code). As per the transitional provisions of the Code, the capacity 
allocation system approved in Viterra’s 2011 Undertaking remains in place and will continue 
to do unless a new system is approved by the ACCC.  

Viterra’s current capacity allocation system uses an auction as its primary allocation method, 
with a FIFS allocation method for capacity not allocated in the auction. Capacity for the 
2014-15 shipping period was allocated via the auction and first-come-first served 
mechanisms.  

A key aspect of Viterra’s proposal is a process of negotiation between Viterra and each 
exporter for the allocation of LTC. Capacity may be allocated for up to a period of five years. 
In the case of oversubscription, Viterra will have discretion to allocate capacity guided by 
certain matters set out in its proposed protocols. The ACCC is seeking views on how Viterra 
will allocate this capacity, particularly at ports where capacity is likely to be oversubscribed.  

Viterra submitted an application proposing the system on 12 March 2015. 

The ACCC is conducting a public consultation process to inform its assessments of Viterra’s 
proposed system and invites public submissions on the applications by 24 April 2015.  
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1. Introduction 

The Port Terminal Access (Bulk Wheat) Code of Conduct (the Code) commenced on 30 
September 2014 and regulates the conduct of bulk wheat port terminal service providers.  

The Code replaced the previous regulatory framework under the Wheat Export Marketing 
Act 2008 (WEMA) where four port terminal service providers (including Viterra) were subject 
to ACCC approved access undertakings. 

The purpose of the Code is to regulate the conduct of port terminal service providers (as 
defined in the Code) to ensure that exporters of bulk wheat have fair and transparent access 
to port terminal services.1  

The Code 

The Code applies to port terminal service providers. A port terminal service provider is 
defined as: 

the owner or operator of a port terminal facility that is used, or is to be used, to 
provide a port terminal service. 

where:  
 

port terminal service means a service (within the meaning of Part IIIA of the CCA) 
provided by means of a port terminal facility, and includes the use of a port terminal 
facility.  

 
and:  

 
port terminal facility means a ship loader that is: 

(a) at a port; and 
  (b) capable of handling bulk wheat;  

and includes any of the following facilities, situated at the port and associated with 
the ship loader, that are capable of handling bulk wheat: 

  (c) an intake/receival facility; 
  (d) a grain storage facility; 
  (e) a weighing facility; 
  (f) a shipping belt. 

The Code has six Parts which apply to all port terminal service providers except that 
Parts 3 - 6 do not apply to a port terminal service provider exempted by either the ACCC or 
the Minister for Agriculture.  

 Part 1 of the Code contains general provisions about the Code. 

 Part 2 of the Code requires all port terminal service providers to deal with exporters 
in good faith, publish a port loading statement and policies and procedures for 
managing demand for their services, and make current standard terms and reference 
prices for each port terminal facility publically available on their website. 

                                                
1
 Clause 2 of the Code. 
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 Part 3 of the Code requires a port terminal service provider: 

o not to discriminate in favour of itself or its trading business or hinder third 
party exporters’ access to port terminal services 

o to enter into an access agreement or negotiate the terms of an access 
agreement with an exporter to provide services if an exporter has applied to 
enter into an access agreement and certain criteria are satisfied 

o deal with disputes during negotiation via specified dispute resolution 
processes including mediation and arbitration. 

 Part 4 of the Code requires a port terminal service provider to have, publish and 
comply with a port loading protocol which includes an ACCC approved capacity 
allocation system.  

 Part 5 of the Code requires port terminal service providers to regularly publish 
expected capacity, stock information and key performance indicators.  

 Part 6 requires retaining records such as access agreements and variations to those 
agreements.  

1.1. Varying a capacity allocation system 

The Code provides for the ACCC to have a role approving the capacity allocation system 
used by a port terminal service provider.  

Some port terminal service providers are operating capacity allocation systems which were 
accepted by the ACCC as part of an access undertaking under the previous ‘access test’ 
regime. Subclause 25(5) of the Code provides that a capacity allocation system may be 
taken to be approved by the ACCC if it was included in an undertaking that was accepted by 
the ACCC and in force immediately before 30 September 2014. 

If a port terminal service provider’s capacity allocation system has not been approved by the 
ACCC in accordance with subclause (3), and is not taken to be approved by the ACCC 
under subclause (5), subclause (2) provides that the port terminal service provider may only 
allocate capacity up to 6 months in advance.  

In deciding whether to approve a port terminal service provider’s capacity allocation system, 
the ACCC must have regard to a list of matters set out at subclause 25(3) of the Code. 
These matters are: 

a) whether the capacity allocation system will operate efficiently fairly and consistently 
with clause 10 (non-discrimination); and 
 

b) whether the capacity allocation system will operate efficiently and provide sufficient 
information to exporters about the capacity of port terminal facilities owned or 
operated by the port terminal service provider to help exporters plan export activities 
and acquire required port terminal services; and 

 
c) whether the capacity allocation system will operate efficiently and provide flexibility 

and transferability of shipping slots, including the ability to move allocated capacity of 
port terminal facilities owned or operated by the port terminal service provider across 
times or ports where appropriate; and 
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d) whether the capacity allocation system will operate efficiently and contains 

mechanisms to ensure that the provider takes all reasonable steps to ensure that 
capacity of port terminal facilities owned or operated by the port terminal service 
provider is not unused during times of peak use; and 

 

e) the potential effects that the capacity allocation system has on upstream and 
downstream markets; and 

 

f) the business interests of the port terminal service provider; and 
 

g) the public interest, including the public interest in having competition in markets; and 
 

h) the interest of exporters wanting access to port terminal services; and 
 

i) the economically efficient operation and use of, and investment in port terminal 
facilities; and 

 

j) any other matters that the ACCC considers relevant. 

1.2. Viterra’s proposed capacity allocation system  

As outlined at section 1.1, as at 30 September 2014, Viterra’s current capacity allocation 
system was taken to be approved by the ACCC for the purposes of the Code. 

On 12 March 2015 Viterra submitted an application to the ACCC seeking approval of a new 
capacity allocation system. In the submission Viterra outlines that it 

… proposes to make a number of changes to the Protocols, including to simplify various 
provisions (e.g. the Table A requirements) and improve readability for clients. However, the 
main purpose of the proposed changes is to replace the current capacity allocation system 
with an opportunity for clients to engage commercially with Viterra and to enter into long term 
agreements for port terminal services in South Australia.

2
 

Viterra submits that its proposal represents: 

both a direct response to feedback from clients, and a response to its strong desire for greater 
commercial certainty in relation to the operation of, and its ongoing investment in, port 
terminal infrastructure serving the South Australian grain industry.

3 

Further details of Viterra’s application are set out as relevant in section 2 of this Issues 
Paper. Viterra’s full submission in support of its application is available on the ACCC’s 
website at http://www.accc.gov.au/regulated-infrastructure/wheat-export. 

 

                                                
2
 Viterra Non Confidential submission to the ACCC, Paragraph 1.2, p.1. 

3 
 Ibid, Paragraph 1.6, .p.1. 

http://www.accc.gov.au/regulated-infrastructure/wheat-export
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1.3. ACCC consideration of long term capacity allocation 
agreements 

The ACCC has previously considered long term agreement proposals for bulk wheat export 
arrangements. 

In November 2012, the ACCC allowed GrainCorp to introduce long term port access 
agreements. 4 Key features of the GrainCorp arrangement include minimum tonnage criteria 
allocated across each shipping year, requirement to pro rata capacity in the case of 
oversubscription, and a three year term.   

In 2014, the ACCC also released a draft decision supporting CBH’s proposed long term 
agreement model,5 although CBH later withdrew the application. The proposal featured a 
three year term and minimum tonnage criteria. The proposal also required oversubscribed 
capacity to revert to allocation via auction. 

1.4. ACCC assessment processes 

1.4.1. Indicative timeline for assessment 

On 16 October 2014 the ACCC released its Guidelines re the Capacity allocation system 
(the Guidelines). 

The Guidelines set out that, when a port terminal service provider submits a proposed 
variation to a capacity allocation system, the ACCC will seek to conduct its assessment and 
decide whether to approve the system within 12 weeks.  

This timeframe may vary where the ACCC consults on the proposed system application, 
and/or requests information from the port terminal service provider. Generally, the length of 
any consultation period(s) will extend the ACCC’s timeframe for the assessment. 

Each capacity allocation system assessment process may be different and may include 
requests for information, consultation with interested parties, and a draft determination 
before the ACCC makes its final determination. A diagram of a typical assessment process 
is shown at Appendix A. The Guidelines, which are available on the ACCC website, provide 
further detail around the ACCC’s process for approving capacity allocation systems. 

1.5. Consultation 

The ACCC invites public submissions on the Viterra application. Section 2 of this Issues 
Paper sets out matters on which the ACCC is seeking views. Interested parties do not have 
to address all of these matters and may comment on other matters related to the application 
relevant to the ACCC’s assessments. The ACCC encourages stakeholders to read Viterra’s 
submission in support of its application in conjunction with this Issues Paper. 

Please include detailed reasons to support the views put forward in submissions.  

 

                                                
4
 ACCC allows GrainCorp to introduce long term port access agreements, 30 November 2012,  http://www.accc.gov.au/media-

release/accc-allows-graincorp-to-introduce-long-term-port-access-agreements 
5
 CBH’s proposed 2014-17 Port Terminal Services Access Undertaking Draft Decision, 25 June 2014,  

https://www.accc.gov.au/regulated-infrastructure/wheat-export/co-operative-bulk-handling-2014 
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1.5.1. Making a submission 

Please address submissions to: 

General Manager 
Infrastructure & Transport - Access & Pricing Branch  
ACCC 
GPO Box 520 
MELBOURNE VIC 3001 
Email: transport@accc.gov.au 

The ACCC prefers that submissions be sent via email in Microsoft Word format (although 
other text readable document formats will be accepted). 

1.5.2. Due date for submissions 

Submissions must be received before 5:00pm (AEDST), 24 April 2015.  

1.5.3. Confidentiality of information provided to the ACCC 

The ACCC strongly encourages public submissions. Unless a submission, or part of a 
submission, is marked confidential, it will be published on the ACCC’s website and may be 
made available to any person or organisation upon request. 

Sections of submissions that are claimed to be confidential should be clearly identified. The 
ACCC will consider each claim of confidentiality on a case by case basis. If the ACCC 
refuses a request for confidentiality, the submitting party will be given the opportunity to 
withdraw the submission in whole or in part. The ACCC will then assess the application to 
vary in the absence of that information. 

For further information about the collection, use and disclosure of information provided to the 
ACCC, please refer to the ACCC publication Australian Competition and Consumer 
Commission / Australian Energy Regulator Information Policy - the collection, use and 
disclosure of information, available on the ACCC website. 

1.6. Further information 

If you have any queries about any matters raised in this document, please contact: 

Mr Michael Eady 
Director  
Infrastructure & Transport - Access & Pricing Branch  
ACCC 
GPO Box 520 
MELBOURNE VIC 3001 
Ph: 03 9290 1945 
Email: michael.eady@accc.gov.au 

mailto:transport@accc.gov.au
mailto:michael.eady@accc.gov.au


 

6 

 

2. Matters for comment 

This section details the matters on which the ACCC is seeking comment from interested 
parties to assess whether to approve Viterra’s application is appropriate, having regard to 
the matters specified in subclause 25(3) of the Code. 

The ACCC has focused its questions in this Issues Paper on the Long Term Capacity (LTC) 
arrangements in addition to the Short Term Capacity (STC) arrangements. In particular, the 
ACCC is seeking views on the process proposed by Viterra for allocating LTC in the case of 
oversubscription.  

Firstly, the model provides Viterra with discretion to allocate this oversubscribed LTC 
between exporters, in accordance with the parameters set down in the protocols. The ACCC 
is seeking stakeholder views on Viterra’s level of discretion and the way it proposes to 
exercise this discretion in the allocation of oversubscribed capacity. Under the proposed 
protocols, Viterra may choose to allocate oversubscribed LTC between a small number of 
exporters at each port for five years 

The ACCC is also seeking views on whether the information provided in the protocols on the 
allocation of oversubscribed capacity is sufficient and transparent enough for exporters to 
fully understand the process of allocation. 

Secondly, the ACCC is seeking stakeholder views on the parameters surrounding STC, 
including the level of certainty surrounding the availability of STC per port.  

The ACCC is also seeking stakeholder views on the interaction between stakeholder’s 
interest in and ability to secure access to STC relative LTC and vice versa. 

Interested parties are also invited to comment on any additional issues they consider 
relevant to the ACCC’s assessment of the proposed system.  

2.1. Introduction of long term agreements 
 
Viterra submits that:  

Feedback from Viterra’s clients has overwhelmingly indicated that they desire the certainty of 
longer-term contractual arrangements and the flexibility of commercial negotiations in 
preference to the current auction system. Many of Viterra’s clients have also indicated that the 
auction system is not meeting their commercial requirements.

6 

In its supporting submission, Viterra identifies a number of benefits that it submits will arise 
from establishing an LTC process. These benefits include: 

(a)        greater certainty in planning longer-term export programs; 

(b)        a greater ability to build long term relationships with overseas customers; 

(c)         a greater ability to align booked capacity more closely with supply chain planning; 
and 

                                                
6
 Ibid, Paragraph 1.5,p.1. 
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(d)        creation of a commercial environment that encourages investment in, and expansion 
of, infrastructure. This, in turn, can facilitate improvements in the efficiency of port terminal 
facilities and the availability of additional capacity.

7
 

 
Issues for comment 

1. Do you agree with Viterra’s observation that exporters would prefer to enter longer 
term contractual arrangements with Viterra than participate in the current auction 
system? 
 

2. What will be the benefits and/or detriments of the proposed long term 
arrangements, including on related markets and the grain acquisition market, 
transport and storage and handling services? 
 

3. The opportunity to ship from certain SA port terminals and in certain shipping 
periods are valued by industry more highly. Does the Viterra proposal adequately 
account for the different levels of interest held by the market in SA port terminal 
capacity? 

2.2. LTC capacity allocation framework 
 
Viterra has proposed a negotiation based framework to allocate LTC and a First Come 
First Served (FIFS) process to allocate STC. 
 
Viterra submits that the features of the LTC proposal include  
  

… (a) a flexible duration. The only requirements are a minimum term of 2 years and a 
maximum term of 5 years (expiring on 30 September 2020). Clients will be able to enter 
into a long term agreement at any time for capacity that is not already contracted as 
long term capacity or reserved as short term capacity;  
 
(b) no minimum tonnage requirements;  
 
(c) no minimum port terminal requirements;  
 
(d) no minimum slot requirements (or requirement to spread tonnages across different 
periods); and  
 
(e) an ability to negotiate the terms of the long term agreement either before or after 
Viterra accepts the client’s offer to acquire capacity on its published standard terms for 
long term agreements.  

 
4.10 Clients will also be able to submit offers for long term capacity in respect of any 
grain.

8
 

 
In addition to the above parameters Viterra proposes the following caps applicants 
must adhere to when submitting long term capacity allocation applications: 
 

4.11 To facilitate continued access for a range of different exporters, clients will not be able to 
submit an offer for long term capacity that is for more than:  
 
(a) 40% of the long term capacity that is initially made available at Outer Harbor or Port 
Lincoln during the January to March quarter; or  

                                                
7
Ibid, Paragraph 1.4, p.1. 

8
Ibid, Paragraph 4.9-4.10, p.7. 
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(b) in all other cases, 50% of the long term capacity that is initially made available at 
any port terminal across any quarter,

9
 

 

Viterra has outlined its reasoning for the nominated caps: 
 

Viterra considers that the Initial Nomination Cap is a reasonable limit on the acquisition of 
initial long term capacity by any individual exporter. [Confidential] Accordingly, imposing a 
limit of less than the Initial Nomination Cap would artificially cap individual exporters’ 
businesses and potentially have an adverse impact on levels of ongoing investment in South 
Australian grain by exporters. Against this, the Initial Nomination Cap will ensure that multiple 
exporters will have access to long term capacity at each port terminal in each quarter (in 
addition to any short term capacity and traded capacity).

10
 

 

Viterra also submits the nominated caps should be applied per quarter: 
 

… Viterra also considers that the Initial Nomination Cap should be measured across 
quarters, rather than individual slots. This is important from an operational perspective 
and to promote flexibility for exporters. It is also more consistent with exporters’ 
requirements in determining long term future shipping requirements (which would not be 
undertaken years in the future on a slot-by-slot basis).

11
 

 

 
Issues for comment 

4. As per the purpose of the Code, will the proposed LTC allocation process, in 
conjunction with the other features of the proposal, allow for a fair and transparent 
allocation of capacity?  
 

5. Are the 50 per cent initial long term capacity allocation restrictions per quarter 
appropriate? Will exporters be able to secure meaningful capacity with these caps 
in place?  
 

6. Given the likely strong interest from exporters in securing capacity at Port Lincoln 
and Adelaide Outer Harbour is the 40 per cent cap in the January to March quarter 
appropriate, or should a different cap or parameters be applied?  
 

7. Will exporters who do not secure sufficient LTC in accordance with their application 
proposals be able to participate in the SA bulk grain export market?  
 

8. Is it probable that a large proportion of the total available LTC available across the 
five years will be taken up in the initial allocation process? What effect will this have 
on the scope for new entrants to enter the market and/or possible growth 
opportunities for existing exporters? 

                                                
9
 Ibid, Paragraph 4.11, p.7 

10
Ibid, Paragraph 4.13, p.7. 

11
Ibid, Paragraph 4.15, p.8. 
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2.3. LTC capacity oversubscription allocation process 
 
Where capacity is oversubscribed Viterra proposes the following negotiation and 
allocation process, as set out at Appendix B.  
 

4.26 If, at the end of this negotiation period, there is still insufficient long term capacity to 
accommodate client requirements for particular slots, Viterra may allocate the available long 
term capacity for those slots, taking into account (and, where they conflict, seeking to 
balance) the following factors:  
 
(a) Viterra’s overarching objective of maximising the amount of long term capacity allocated 
and maximising the efficiency of the supply chain;  
 
(b) a long term agreement with a longer term will generally be accepted by Viterra in priority to 
a long term agreement with a shorter term;  
 
(c) offers for long term capacity at multiple port terminals will generally be accepted in priority 
to offers for long term capacity at fewer port terminals;  
 
(d) offers for long term capacity in more slots in a year will generally be accepted in priority to 
nominations of long term capacity in fewer slots in a year;  
 
(e) nominations for larger amounts of long term capacity will generally be accepted in priority 
to nominations for smaller amounts of long term capacity; and  
 
(f) long term capacity will be allocated in priority to clients who:  
 

(i) have a demonstrated ability to accumulate grain at the relevant port terminal as 
required to utilise the long term capacity sought;  
 
(ii) can reasonably demonstrate to Viterra that they intend to physically export bulk 
wheat or other grains themselves and that there is a reasonable likelihood that they 
themselves will utilise the long term capacity sought; and  
 
(iii) have demonstrated flexibility and responsiveness in negotiating their 
requirements in respect of over-demanded slots.  

 
4.27 Following feedback from clients, Viterra will not consider past performance or 
shipping history as factors relevant to the initial allocation process.

12
 

 

Capacity is often constrained in SA at certain ports during key shipping periods. 
Historically exporters have expressed strong interest in securing capacity at one or 
both of Viterra’s deep water ports at Port Lincoln and Adelaide Outer Harbour. It is 
therefore likely that the above allocation process will be applied for the purpose of 
allocating capacity at these ports. 
 
The proposal includes recourse to dispute resolution both in relation to the LTC 
allocation process, and engagement between an exporter and Viterra more broadly. On 
the process of applying the above criteria Viterra has noted the following concern: 
 

…This weighing process, the emphasis on commercial negotiations and clear timing 
imperatives in relation to the initial allocation of long term capacity also mean that there are 
very significant practical constraints on the extent to which initial allocations should, or indeed 
can, be the subject of any external dispute resolution process.

13 

                                                
12

Ibid, Paragraphs 4.26-4.27, pp.10-11. 
13

Ibid, Paragraph 8.5, p.15. 
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Issues for comment 

9. Given the level of discretion available to Viterra to allocate LTC, will the 
oversubscription process facilitate a fair and transparent allocation of capacity to all 
exporters? Which exporters or what type of exporter is likely to benefit from these 
arrangements? 
 

10. Is the information provided in the protocols on the allocation of oversubscribed 
capacity sufficient enough for exporters to fully understand the process of 
allocation? 
 

11. Considering the oversubscription allocation decision making framework, and past 
shipping activity, Glencore (an associated entity of Viterra) may be in a strong 
position to obtain the maximum allowable LTC allocation as set out in the protocols. 
Glencore will also be able to obtain STC and potentially other additional capacity 
when made available. Is such a potential outcome a concern, taking into account 
Glencore’s position in the SA market? 
 

12. Given the matters Viterra will consider when allocating LTC, will the maximum five 
year term prevent some exporters being able to compete for access to desirable 
shipping slots? Are exporters satisfied with the dispute resolution process available 
to them in relation to LTC negotiations? 

2.4. Short term capacity allocation framework 
 
Viterra currently operate a FIFS allocation process for residual auction capacity. Viterra 
propose to use the same framework to allocate STC in conjunction with its negotiation 
based framework for LTC. Viterra will also use the process to allocate any short term 
additional capacity that becomes available after being surrendered by an export and/or 
developed by Viterra (for example in response to elevated seasonal demand). 
 
Viterra has proposed the following process by which to allocate STC.  
 

5.1 Any long term capacity that is not contracted at the time the shipping stem opens for the 
relevant year, together with all capacity that is reserved as short term capacity for that year 
(see section 4.4 above), will become available for booking on a first-in-first-served basis when 
the shipping stem opens for that year.  
 
5.2 Viterra will publish details of all short term capacity that is available for booking at least 10 
business days before the shipping stem opens.  
 
5.3 To ensure that all clients have an equal and fair opportunity to book capacity through the 
first-in-first-served system, the Protocols will provide that, during the first 2 business days 
after the shipping stem opens, each client (together with its related entities - unless the 
related entity operates a commercially separate export function) will only be able to make one 
booking each 15 minute period commencing on the hour.  
 
5.4 The Protocols will also provide that no clients will be able to move bookings during this 2 
business day period. This will ensure that “moved bookings” do not reduce the opportunities 
for new bookings in the immediate period after the shipping stem opens (and during which 
demand for first-in-first-served bookings is likely to be greatest).

14
 

 

 

                                                
14

 Ibid, Paragraphs 5.1-5.4, p.12. 
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Viterra has indicated in its submission that:  
 

The 500,000 tonnes of capacity for short term bookings will be retained for all quarters and 
spread reasonably across all port terminals. This ensures that short term capacity will be 
available across all periods and port terminals.

15
  

 

Viterra submits that it is unable to provide certain details about how it will make STC 
available: 
 

Viterra also considers that reservation of short term capacity on a quarterly basis is 
appropriate as exporters are frequently able to move their shipping requirements between 
months within a quarter while still meeting customer requirements. To the extent that an 
exporter absolutely needs to ship grain in particular month, it can choose to enter into a long 
term contract to secure that slot (which does not involve any minimum slot requirements) or it 
can acquire capacity through the now well-developed secondary trading market.

16
 

 
 

 
Issues for comment 

13. Will the available STC reasonably satisfy the shipping requirements of both 
exporters with a long term agreement and those without? Will some ports more 
than others be unable to cater to all exporters STC capacity applications?  
 

14. Is there sufficient certainty about the amount of STC Viterra will make available, 
and how that will be allocated across ports and quarters? Is it appropriate that 
Viterra propose only to “spread reasonably” the 500,000 tonnes of capacity across 
all port terminals? Is any more information or clarification needed about STC? 

2.5. Interaction between the LTC and STC allocation frameworks 
 
Viterra submits that, taking into consideration the initial allocation LTC caps, there is an 
appropriate balance between the STC and LTC it will make available. 

 
Importantly, the proposed cap only enables an individual client to acquire up to 50% (or 40%) of 
the initially available long term capacity at a port terminal. The remaining 50-60% of long term 
capacity, together with all short term capacity, additional capacity and capacity traded in the 
secondary market will remain available for other exporters, therefore ensuring a diversity of 
exporters obtaining access to Viterra’s port terminals.

17
 

 
Viterra submits that there will be less certainty surrounding the available STC compared to 
LTC, noting that: 

 
… it is not operationally practicable to reserve specific amounts of short term capacity at port 
terminals over a shorter period (e.g. monthly). While mathematically possible, this would be 
unlikely to result in useful or marketable shipping parcels being made available for exporters, and 
the resulting lack of flexibility would also adversely affect operational efficiency (and even reduce 
the amount of grain that is able to be exported each month).

18
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 Ibid, Paragraph 4.6, p.6. 
16

 Ibid, Paragraph 4.7, p.6. 
17

 Ibid, Paragraph 4.14, p.7. 
18

 Ibid, Paragraph 4.6, p.6. 
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Viterra has also indicated that if a Viterra port is exempted under the Code, it will not 
offer STC: 
 

If a port terminal is excluded from the capacity allocation system under the Protocols, this also 
has the consequence of reducing the amount of reserved short term capacity for future years 
by the amount of short term capacity initially made available at that exempt port terminal 
facility during the previous year.

19
 

 

 
Issues for comment 

15. Will the amount of LTC available be appropriate in comparison to the amount of 
STC available? Is there sufficient certainty about the amount of LTC and STC that 
will be available? 
 

16. Is it reasonable that an exporter, who secures a large LTC allocation (potentially up 
to the caps per port terminal), have the same access to STC as other exporters 
who have secured a lesser LTC or none at all? 
 

17. Is an exporter who is unsuccessful at acquiring LTC likely to seek STC? 

 
18. Will the prospect of not having access to STC in the future at an exempt port 

influence how much long term capacity exporters will apply for? 

2.6. Non-discrimination obligation and the appointment of an 
Independent Auditor  

 
Viterra has included a series of clauses providing the ACCC recourse to appoint an 
independent auditor, who will provide a report to the ACCC in relation to Viterra’s 
compliance with its non-discrimination obligations under the Code in relation to its allocation 
of LTC and STC to clients. 
 

On the potential challenge relating to assessing compliance with the non-discrimination 
obligation, Viterra submits: 
 

 … Viterra has sought to address these potential challenges by including in the Protocols an 
ability for ACCC to require Viterra to appoint an independent auditor to provide a report to the 
ACCC in relation to Viterra’s compliance with its non-discrimination obligations under the 
Code in its allocation of long term and short term capacity to clients. The ability for the ACCC 
to require the appointment of an independent auditor to report on compliance with the non-
discrimination is based on a similar requirement.

20
 

 
Viterra has specified a series of matters the auditor can have regard to when assessing the 
Viterra capacity allocation process including: 
 

(a) the requirements in clause 10 of the Code (the non-discrimination obligation);  
 
(b) whether Viterra has complied with the Protocols; and  
 
(c) if the matter under consideration by the independent auditor relates to the allocation of 
long term capacity, whether that allocation is reasonable in all the circumstances, having 
regard to:  

                                                
19

 Ibid, Paragraph 7.13, p.14. 
20

 Ibid, Paragraph 8.6, p.15. 
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(i) the size and significance of Viterra/Glencore Grain as a client that exports grain 
through the port terminals;  
 
(ii) whether any allocation of long term capacity may involve a systemic, material or 
unreasonable outcome for Viterra/Glencore Grain as a client (noting that Glencore 
Grain is entitled to use its own infrastructure and, as a significant client, there are 
circumstances in which highly demanded long term capacity will justifiably be 
allocated to Glencore Grain);  
 
(iii) the reasonableness of efforts made by Viterra to accommodate initial demand for 
long term capacity and to negotiate satisfactory long term capacity outcomes for both 
Glencore Grain and other clients; and  
 
(iv) Viterra’s reasons for allocating long term capacity in the manner that it did. Viterra 
will document its reasons for any allocation of long term capacity under clause 3.6(g) 
of the Protocols at the time of such allocation, and will make those written reasons 
available to the independent auditor.

21
 

 

 

 
Issues for comment 

19. Do exporters find value in having an independent audit role set out in the 
protocols? 
 

20. Are other safeguards appropriate or needed given the level of discretion in the 
model developed by Viterra? 

  

                                                
21

 Ibid, Paragraph 8.7, pp15-16. 
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Appendix A. Potential stages of an ACCC capacity 

allocation system assessment 

 

   

 

ACCC can consult with 
interested parties 

ACCC can request further 
information  

ACCC may issue decision 
to approve the capacity 

allocation system 

Port terminal service provider 
submits an application for approval 

of a proposed capacity allocation 
system  

 Is the impact on 
interested parties 

clear?  

Does the application 
contain sufficient 

information? 

ACCC can issue a draft 
decision suggesting 

amendments to the proposed 
system  

Are any amendments 
necessary for the ACCC 

to approve the 
system? 
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Appendix B. Viterra’s long term capacity allocation 

flowchart  
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