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Glossary of terms and abbreviations 

ACCC Australian Competition and Consumer Commission 

CBH Co-operative Bulk Handling Limited 

CCA Competition and Consumer Act 2010 (Cth) 

Cargill Cargill Australia Limited 

Emerald Emerald Grain Pty Ltd 

FCFS CBH’s first come, first served mechanism for allocating port terminal 
capacity not sold via the auction system 

Final buyback 
clause 

The buyback clause proposed in CBH ‘s application to vary its 2011 Port 
Terminal Services Access Undertaking provided to the ACCC on 31 July 
2013. The final buyback clause incorporates amendments CBH made to 
the revised buyback clause.  

Gavilon Gavilon Grain Australia Pty Ltd 

GrainCorp GrainCorp Operations Limited 

Proposed Variation CBH’s application to vary its 2011 Port Terminal Services Access 
Undertaking, which includes revisions to its PTSA and PTRs (provided 
to the ACCC on 31 July 2013) 

PTRs  CBH’s Port Terminal Rules (inclusive of the Auction Rules) – attached 
as a schedule to CBH’s 2011 Undertaking 

PTSA CBH’s Standard Port Terminal Services Agreement – attached as a 
schedule to CBH’s 2011 Undertaking 

Revised buyback 
clause 

The version of the buyback clause CBH provided to the ACCC on 28 
June 2013. 

Shipping window The half-month time period in which shipping capacity at one of CBH’s 
port terminals can be booked or purchased, in tonnes 

Viterra Viterra Operations Limited 

WAGG WA Grains Group (Inc) 

WEMA  Wheat Export Marketing Act 2008 (Cth) 

Undertaking CBH’s port terminal services access undertaking accepted by the ACCC 
pursuant to Part IIIA of the CCA on 28 September 2011, as varied after 
the ACCC’s consent on 5 December 2012 
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Summary 

The Australian Competition and Consumer Commission (ACCC) has decided to consent to Co-
operative Bulk Handling’s (CBH) proposed variation to its 2011 Port Terminal Services Access 
Undertaking, which governs how competing exporters can access CBH’s port terminal services 
at its West Australian bulk grain ports. The proposed variation consists of a revised set of 
changes, provided on 31 July 2013, following an originally proposed variation provided on 
22 March 2013 that was subsequently withdrawn by CBH. 

The proposed variation introduces a process to buy back allocated capacity and amendments 
to the auction capacity allocation system. Specifically, the proposed variation: 

• introduces a process by which CBH may agree with customers to buy back allocated 
capacity 

• introduces a single auction pool of capacity from 1 November to 31 October 

• introduces a premium rebate calculated per auction, rather than across all auctions 

• limits auction participants to reducing the aggregate capacity they bid across all lots by 
a maximum of 150,000 tonnes per round  

• allows customers to reposition capacity to any shipping window during the season, 
provided sufficient notice is given. 

The ACCC’s preliminary view, expressed in its Draft Decision on 3 July 2013, was that: 

• although it supported the concept of buying back allocated capacity, it would not 
consent to CBH’s proposed inclusion of a clause, as originally drafted, to buy back 
allocated capacity 

• it would consent to the changes related to CBH’s auction capacity allocation system. 

CBH has made changes to its buyback clause, intended to address concerns raised by 
interested parties and the ACCC. After taking into account the views of interested parties on 
the revised buyback clause and considering the terms of the final buyback clause, the ACCC 
has decided that inclusion of CBH’s final buyback clause is appropriate. 

Accordingly, the ACCC has decided to consent to CBH’s proposed variations to its 
Undertaking, as resubmitted on 31 July 2013. 

 

The ACCC’s views 

The ACCC considers that the final clause setting out the process for buying back allocated 
capacity, as submitted by CBH on 31 July 2013, is appropriate having regard to the matters set 
out in subsection 44ZZA(3) of the Competition and Consumer Act 2010 (Cth) (CCA). 

The ACCC can see benefit in allowing for a process for CBH to buy back allocated port 
terminal capacity, to deal with various situations such as congestion. However, in its Draft 
Decision, the ACCC expressed concerns about the originally drafted buyback clause and 
sought industry views on the revised buyback clause. The ACCC also indicated that if CBH 
sufficiently addressed the ACCC’s concerns, it would be likely to consent to inclusion of a 
buyback clause. The ACCC considers that the final buyback clause sufficiently addresses the 
concerns raised by interested parties and the ACCC. In particular, the ACCC considers that: 
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• In relation to transparency – although publication of information about buybacks would 
enhance transparency, the provisions requiring CBH to give notice to the ACCC of the 
details listed in clauses 6.2(b)(i) – (v) and the results of buyback proposals are 
appropriate. 

• In relation to reasons for a buyback – that the reasons are sufficiently specific to 
provide certainty to CBH and access seekers about the circumstances in which a 
buyback may be proposed; and the risk CBH may use the permitted reasons for a 
buyback to favour its trading arm is mitigated by the prohibition against discriminatory 
access in the Undertaking, the requirement to provide information about buybacks to 
the ACCC and ultimately outweighed by the potential benefits of buybacks to all users 
of the supply chain. 

• In relation to selecting a customer – although the final buyback clause provides 
objective processes for selecting which customer to buy back capacity from, some 
scope remains for CBH to favour its trading arm in the selection of which shipping 
window to issue buyback proposals; however, this risk is mitigated by the prohibitions 
on discriminatory conduct in the Undertaking, the transparency arrangements and 
ultimately outweighed by the potential benefits to all users of the supply chain in 
allowing buybacks to occur. 

• In relation to process for a buyback – that the provisions for customer offers and 
issuing of revised proposals helps ensure that capacity remains with customers who 
value it the most (or capacity is bought back from customers who value it least). 

The ACCC considers that the changes to the auction system are appropriate, having regard to 
the matters set out in subsection 44ZZA(3) of the CCA. In summary, the ACCC’s view is that: 

• to combine the harvest and annual shipping period auctions will help to smooth the 
auction premium rebate across the year, and may lead to a more economically efficient 
allocation of capacity and thus more efficient operation and use of CBH’s port terminal 
facilities 

• to calculate the auction premium rebate on a per-auction basis will create more 
certainty for port terminal users regarding their expected auction premium rebate  

• to introduce an auction round withdrawal limit will encourage port terminal users to 
submit more realistic bids for capacity and may lead to a more economically efficient 
allocation of capacity and thus efficient operation and use of CBH’s port terminal 
facilities 

• to allow the repositioning of allocated capacity outside the current restricted time period 
will benefit port terminal users by providing them greater flexibility in managing their 
export programs. 

In conclusion, the ACCC considers that CBH’s proposed variation, as submitted on 
31 July 2013, is appropriate having regard to the matters in subsection 44ZZA(3) of the CCA 
and has accordingly decided to consent to CBH’s proposed variation to its 2011 Undertaking. 

Please direct any queries about this document to:  

Mr David Salisbury 
Deputy General Manager 
Fuel, Transport and Prices Oversight 
ACCC 
GPO Box 520 
MELBOURNE VIC 3001 
Email: transport@accc.gov.au  
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1 Introduction 

This document sets out the reasons for the ACCC’s decision to consent to CBH’s application to 
vary its existing Port Terminal Services Access Undertaking, as resubmitted on 31 July 2013 
(the Proposed  Variation ). 

The ACCC released an Issues Paper and a Draft Decision that invited submissions from 
stakeholders on the key issues relevant to CBH’s Proposed Variation. The Issues Paper, Draft 
Decision and public submissions from interested parties are available on the ACCC’s website 
at www.accc.gov.au > Regulated infrastructure > Wheat > CBH. 

1.1 Background 

Under Part IIIA of the CCA, the ACCC may accept an undertaking from a person who is, or 
expects to be, the provider of a service, in connection with the provision of access to that 
service.  

On 28 September 2011, the ACCC accepted an access undertaking from CBH (Undertaking ). 
The Undertaking relates to the provision of access to services for bulk wheat export at the four 
grain terminals operated by CBH in Western Australia: Albany, Esperance, Kwinana and 
Geraldton. 

The 2011 Undertaking commenced on the expiry of CBH’s previous undertaking accepted by 
the ACCC in 2009.  CBH has submitted its undertakings to meet the ‘access test’ provisions of 
the Wheat Export Marketing Act 2008 (Cth) (WEMA). CBH’s Undertaking is due to expire on 
30 September 2014. 

The CCA allows a provider of an access undertaking to vary that undertaking at any time after 
it has been accepted by the ACCC, but only with the ACCC’s consent. 

1.2 CBH’s proposed variation 

CBH has proposed to vary its Standard Port Terminal Services Agreement (PTSA) and Port 
Terminal Rules (inclusive of Auction Rules) (PTRs).1 CBH provided the ACCC with copies of 
the PTSA and the PTRs with its originally proposed changes shown in mark-up and a 
supporting submission on 22 March 2013. In response to feedback from the ACCC and 
interested parties, on 31 July 2013 CBH withdrew its application of 22 March 2013 and 
submitted an amended application to vary its Undertaking. CBH’s applications of 
22 March 2013 and 31 July 2013 are available on the ACCC’s website at www.accc.gov.au > 
Regulated infrastructure > Wheat > CBH.  

CBH is seeking to amend both the PTSA and PTRs to: 

• introduce a process to buy back allocated capacity 

• introduce a single auction pool of capacity from 1 November to 31 October 

• introduce a premium rebate calculated per auction, rather than across all auctions 

• limit auction participants to reducing the aggregate capacity they bid across all lots by a 
maximum of 150,000 tonnes per round 

                                                      
1
  CBH seeks to vary both its PTSA and its PTRs via the undertaking variation process under Division 6, Part 

IIIA of the CCA. CBH is not relying on the separate process set out in its 2011 Undertaking which can be 
used to vary just the PTRs. 
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• allow customers to reposition capacity to any shipping window during the season, 
provided sufficient notice is given. 

The final clause for introducing a process to buy back allocated capacity is provided at 
Appendix B. 
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2 Decision making framework 

This chapter sets out the legislative framework for assessing applications under Part IIIA and 
the public consultation process that the ACCC has conducted in relation to the Proposed 
Variation. 

2.1 Legislative framework under Part IIIA 

CBH’s Port Terminal Services Access Undertaking was accepted by the ACCC on 
28 September 2011. Under subsection 44ZZA(7)(b) of the CCA, an access provider may 
withdraw or vary an access undertaking at any time after it has been accepted by the ACCC, 
but only with the consent of the ACCC.  If the ACCC consents to the variation, the access 
provider is required to offer third party access in accordance with the varied access 
undertaking. 

Subsection 44ZZA(7) allows the ACCC to consent to a variation of an accepted access 
undertaking if it thinks it appropriate to do so, having regard to the matters contained in 
subsection 44ZZA(3).2 These matters include the economically efficient operation of and use of 
the infrastructure and encouraging a consistent approach to access regulation in each industry. 
Other matters specified in subsection 44ZZA(3) include the legitimate business interests of the 
service provider, access seekers and the public, including the public interest in having 
competition in markets. The ACCC can also consider any other matters it thinks are relevant. A 
more detailed outline of the legislative framework under Part IIIA is provided in Appendix A of 
this document. 

2.1.1 Decision timeframe 

Under subsection 44ZZBC(1) of the CCA, the ACCC must make a decision in relation to an 
access undertaking (including a variation to an accepted access undertaking) within 180 days 
of the day the application is received (referred to as ‘the expected period’).  

On 22 March 2013, CBH made an application to vary its Undertaking. The ACCC sought 
feedback from interested parties on this application by inviting responses to its Issues Paper 
and Draft Decision, published on 30 April and 3 July 2013 respectively. In response to 
feedback from industry and the ACCC, CBH withdrew its application of 22 March 2013 and on 
31 July 2013 provided the Proposed Variation.  

The ACCC decided to consent to the Proposed Variation on 7 August 2013, within the period 
required by subsection 44ZZBC(1). 

2.2 Public consultation process 

The CCA provides for the ACCC to invite public submissions in its consideration of a proposed 
variation to an accepted undertaking. Accordingly, the ACCC published an Issues Paper on 
30 April 2013 and a Draft Decision on 3 July 2013 inviting submissions on key issues in relation 
to CBH’s Proposed Variation. In response to its Issues Paper, the ACCC received submissions 
from the following parties:   

• CBH (in response to Issues Paper)  

• Gavilon Grain Australia Pty Ltd (Gavilon ) 

• Cargill Australia Limited (Cargill ) 

                                                      
2
  The matters contained in subsection 44ZZA(3) are set out in Appendix A of this document. 
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• WA Grains Group (Inc) (WAGG) 

• CBH (in response to submissions) 

• Emerald Grain Pty Ltd (Emerald ) 

• CBH (in response to Emerald’s submission). 

In response to its Draft Decision, the ACCC received submissions from the following parties: 

• Cargill 

• The Western Australian Farmers Federation (WA Farmers ) 

• Emerald 

• CBH (in response to submissions). 

All public submissions received in response to the Issues Paper and Draft Decision are 
available on the ACCC’s website at www.accc.gov.au > Regulated infrastructure > Wheat > 
CBH. 
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3 Assessment of the Proposed Variation  

In its assessment of the Proposed Variation, the ACCC has considered the key issues under 
three categories: 

• whether the proposed process allowing CBH to buy back allocated capacity is 
appropriate 

• whether the proposed changes to the auction capacity allocation system are 
appropriate 

• whether the other variations to the Undertaking and PTRs are appropriate. 

Set out below under each of these categories is a summary of CBH’s supporting submissions, 
the relevant views of stakeholders and the ACCC’s views. 

The ACCC’s final decision is in relation to the variations proposed by CBH on 31 July 2013. As 
noted above, these were submitted by CBH in place of an earlier variation that was put forward 
on 22 March 2013 and subsequently withdrawn by CBH. As the variations provided on 
31 July 2013 directly address comments from the ACCC on the earlier variation, the ACCC 
does not consider that it needs to consult further on the revised variation and is issuing this 
final decision. 

3.1 Buyback of allocated capacity 

A key consideration for the ACCC in assessing the Proposed Variation was whether it is 
appropriate for CBH to be able to buy back allocated capacity from port terminal users, and the 
way in which it does so. Specifically, CBH is seeking to introduce into its PTRs a process by 
which it can propose and potentially enter into an agreement or agreements to buy back 
capacity that it has previously allocated to a customer or customers. The final buyback clause 
requires buyback proposals to specify the total consideration CBH would pay and the average 
auction premium for the auction or auctions in which the customer originally acquired the 
capacity. Customers may make offers to sell capacity to CBH in response to proposals. CBH 
may accept all or none of the offers provided by customers. If CBH does not accept any offers, 
it may then issue revised proposals and may increase or decrease the consideration it 
proposes to pay. If an agreement is reached, the relevant customer will not be liable for lost 
capacity fees for the allocated capacity bought back by CBH.3  

In its Draft Decision, the ACCC expressed the preliminary view that it can see benefit in 
allowing for a process by which CBH may buy back allocated capacity, to deal with various 
situations such as congestion. However, the ACCC identified the following concerns with 
CBH’s original buyback clause:  

• a lack of transparency in the process for the buyback 

• the potential reasons for buying back capacity being too wide 

• concern that there was not an objective process dealing with how a customer or 
customers will be selected by CBH to participate in the buyback. 

                                                      
3
  The upfront marketer fee is payable upon booking port capacity and at the time of this decision was set at 

$3.15 per tonne. ‘Lost Capacity’ has the meaning given in clause 10 of CBH’s PTRs. In summary, under 
certain circumstances CBH’s port terminal users may be liable to pay lost capacity fees to CBH (for 
example, a customer’s vessel fails to arrive or a customer does not submit certain vessel information in 
time). At the time of this decision the lost capacity fee was set at $7 per tonne.  
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On 28 June 2013, CBH provided to the ACCC a draft of a revised buyback clause that sought 
to address the concerns raised by the ACCC and interested parties during the consultation 
process. Given the limited time available, the ACCC did not express a view in its Draft Decision 
of 3 July 2013 on whether the revised buyback clause addressed all of the concerns identified 
(and whether it would be appropriate having regard to the matters in subsection 44ZZA(3)). 
The ACCC invited interested parties to provide feedback on the revised clause.  

On 31 July 2013, CBH provided a further version of the proposed buyback clause (the final 
buyback clause). 

This chapter summarises the final buyback clause, CBH’s supporting submissions, the relevant 
views of interested parties and the ACCC’s views. 

Details of the revised buyback clause and changes from the original buyback clause are 
contained in Chapter 4 of the ACCC’s Draft Decision available on the ACCC’s website at 
www.accc.gov.au > Regulated infrastructure > Wheat > CBH. 

3.1.1 Final buyback clause 

CBH’s final buyback clause, similarly to its original and revised buyback clauses, sets out a 
process whereby CBH may reach an agreement with one or more customers to acquire 
allocated capacity from those customers. A copy of CBH’s final buyback clause is attached to 
this document as Appendix B.   

In the final buyback clause, the possible reasons for the buyback are set out in subclause 
(a)(ii). The three possible reasons are, in summary: 

• conducting preventative maintenance, alterations or capital works at a port; 

• materially reducing forecast congestion at a port; or 

• port operations being significantly impacted by: 

o disruption of rail services; 

o closure of a port terminal due to mechanical breakdown; 

o closure of a port terminal facility due to a direction from a port authority; or 

o a port blockage (as defined, where a port cannot receive and/or load grain due 
to delay in loading of a previous vessel). 

The final buyback clause sets out a process for CBH to follow in order to conduct a buyback of 
allocated capacity. This process involves, in summary: 

• a confidential written proposal to buy back capacity is sent to each customer in the 
relevant shipping window, setting out: 

o the aggregate target amount of capacity that CBH is seeking to acquire; 

o the target amount of capacity that CBH is seeking to acquire from that 
customer (which is determined by the proportion of total allocated capacity the 
customer holds in that shipping window); 

o reasons for the buyback; 

o total consideration CBH would pay the customer, with each customer receiving 
the same price per tonne; and 
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o the average auction premium for the auction in which the capacity was 
acquired, which is to be refunded from the relevant auction premium pool; 

• the ACCC is notified of buyback offers; 

• customers have at least two business days to respond to the proposal, stating whether 
they will participate and if so: 

o the amount of capacity they will sell back, up to the target amount; and 

o any additional option capacity they are willing to sell back; 

• CBH will accept all or no offers, and will be able to accept option capacity offers;  

• if CBH accepts no offers, it may issue revised proposals amending the amount of 
capacity it seeks to acquire and the total consideration it would pay; and 

• following completion of the buyback process, the ACCC is notified of the results of 
buyback proposals. 

This process is able to be repeated should CBH not accept the offers provided by customers 
(for example, to propose an increased price to attract more responses if insufficient capacity 
was offered by customers).  

Once the buyback process is finalised, CBH will provide a notice to the ACCC of the results of 
the buyback process. 

The clause also specifies that: 

• capacity buyback proposals may be made only before a vessel nomination form has 
been provided by a customer; 

• capacity bought back will not be liable for lost capacity fees, and that CBH may agree 
with a customer to move small remaining parcels of capacity to another shipping 
window or port; and 

• capacity already considered lost capacity will not be bought back. 

3.1.2 CBH’s supporting submissions 

CBH submits that the intent of the buyback clause is to reduce forecast delay and demurrage 
that would otherwise impact on CBH customers. CBH submits that it would only invoke this 
clause if it could ensure that no customers would be adversely affected and that the non-
discriminatory access clause of the Undertaking would not be breached.4 

In reference to the combined effect of the buyback clause and the changes to the auction 
system, CBH submits that they are pro-competitive in that they will:  

(i) increase transparency and certainty for users of CBH’s port terminal services; and  

(ii) increase efficiency and lower supply chain costs which increases exporters global 
competitiveness and returns to WA grain growers.5 

                                                      
4
 CBH, CBH submission in support of Proposed Variation to 2011 Undertaking, 22 March 2013, p. 6. 

5
 CBH, CBH submission in support of Proposed Variation to 2011 Undertaking, 22 March 2013, p. 7. 
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3.1.3 Stakeholders’ views 

In response to its Draft Decision, the ACCC received submissions from Cargill, Emerald and 
WA Farmers on the revised buyback clause. CBH subsequently made further amendments to 
the revised buyback clause and provided the final buyback clause as part of the Proposed 
Variation (lodged on 31 July 2013). The key amendments made to the buyback clause between 
the ‘revised’ and ‘final’ versions are specified in section 3.1.5 below.    

WA Farmers and Cargill were supportive of the revised buyback clause, except for two small 
changes requested by Cargill.  

Emerald was not supportive of the revised buyback clause and submitted that the ACCC 
should not consent to its inclusion. To this end, Emerald expressed concern that the buyback 
mechanism has the potential to distort the WA market by minimising the risks of bidding 
aggressively in the capacity auction for CBH Trading.  Further, Emerald submitted that the 
benefits of the buyback mechanism are difficult to see in practice. Emerald also submitted that 
if the ACCC was minded to consent to the revised buyback clause, CBH should first make 
several changes to its terms to limit the potential for abuse. 

3.1.3.1 Transparency 

WA Farmers submitted that the revised buyback clause provides a greater level of 
transparency to access seekers about the buyback process. In particular, WA Farmers noted 
that the revised buyback clause requires CBH to provide a proposal to all customers in the 
relevant shipping window and notify the ACCC that a buyback is taking place. WA Farmers 
also submitted that the revised buyback system will allow CBH to provider greater clarity 
around congestion issues. 

3.1.3.2 Reasons for the buyback 

WA Farmers submitted that it believes the revised buyback system would allow CBH greater 
flexibility in managing supply chain congestion as it arises. WA Farmers submitted that 
flexibility in the WA supply chain is paramount to its ability to be effective and efficient and that 
a flexible supply chain will enable CBH to better service customers, ensuring WA remains an 
attractive option for grain accumulation. 

Cargill requested that capital works be removed from the list of permissible reasons for CBH to 
undertake a buyback. Cargill distinguished capital works from emergency or preventative 
maintenance on the basis that capital works should be planned well in advance. 

Emerald submitted that the words ‘the Port Operator reasonably considers’ would give CBH an 
inappropriate level of discretion in deciding whether the listed reasons for conducting a 
buyback properly applied in any given instance.  

Emerald also submitted that several clauses should be deleted on the basis that:  

• allowing CBH to conduct a buyback for the purpose of conducting preventative 
maintenance, alterations or capital works would provide CBH with far too much 
discretion and would be capable of manipulation 

• allowing CBH to conduct a buyback for the purpose of materially reducing forecast 
congestion at a Port Terminal Facility at a future date is a general catch-all for events 
that are already specified in (a)(ii)(C) and it is important that threshold events are tightly 
defined 

• a buyback should not be able to be triggered by relatively common-place events such 
as vessels failing survey and AQIS rejections and this would open the buyback 
mechanism to the potential for manipulation. 
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3.1.3.3 Process for the buyback 

Cargill requested that the minimum timeframe for customers to respond to a buyback proposal 
provided by CBH be extended from one business day to three business days. Cargill submitted 
that 3 business days is a more appropriate and reasonable period given the likelihood that 
exporters may need to consult with their international customers. 

Emerald requested that clause 6.2 (g), which provides that CBH may vary the amount of the 
price it elects to offer to customers, should be deleted as it seems to allow CBH to offer 
different prices to different customers. 

WA Farmers did not make any submissions in relation to the process for the buyback, apart 
from those relating to transparency noted above. 

3.1.4 CBH’s response to stakeholder views 

CBH noted that it was pleased that WA Farmers and Cargill were supportive of the buyback 
clause.  

In response to Emerald’s submission, CBH submitted that Emerald had not set out any valid 
reasons or justifications to support its contention that the buyback clause should be rejected. 
CBH further submitted that Emerald’s statements were ill-defined and hypothetical concerns 
that the ACCC should place no weight on. In particular, CBH submitted that Emerald appeared 
to misunderstand or ignore the reason for the buyback amendments. CBH submitted that if the 
relevant criteria for implementing the clause are satisfied as a first step, and by issuing buyback 
proposals to all customers with capacity in a shipping window, there is little to no potential to 
distort the market or discriminate in any way. 

In response to Emerald’s requested changes to the reasons for a buyback (clause 6.2(a)), CBH 
submitted that it agrees that the reasons for a buyback need to be transparent and prescriptive 
but Emerald’s changes would unduly restrict CBH and render the clause ineffective. 

In response to Emerald’s request that the process for a buyback be changed by deleting clause 
6.2(g), CBH submitted that the clause applies to second round proposals only, and provides for 
a potential increase in consideration if demand is low and a potential decrease in consideration 
(to avoid pro-rating) where demand is high. 

In response to Cargill’s requested changes, CBH submitted that: 

• While it endeavours to plan capital works in advice, due to the seasonal nature of the 
business, works may be brought forward or put back depending on circumstances (for 
instance, if conditions suggest a large harvest, capital works may well be brought 
forward to accommodate). 

• CBH will need to obtain prompt responses to buyback proposals from customers 
because acquiring allocated capacity will often be time critical; but is prepared to 
extend the minimum timeframe for responses from one to two business days. 

3.1.5 Changes from the revised buyback clause 

The final buyback clause incorporates a number of changes to the revised buyback clause 
published with the ACCC’s Draft Decision, in response to submissions from interested parties 
and/or issues raised by the ACCC. The key changes are specified below. 

3.1.5.1 Transparency 

CBH has made one minor amendment to the revised buyback clause in relation to 
transparency. In clause 6.2(b) CBH has clarified that the notification it provides to the ACCC 
under clause 6.2(b) must contain the details listed in subclauses 6.2(b)(i) to 6.2(b)(v). 
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3.1.5.2 Reasons for the buyback 

CBH has amended 6.2(a)(ii)(A) so that a buyback may only be proposed for the purpose of 
conducting preventative maintenance, alterations or capital works if those works would be likely 
to significantly impact the operation of the Port Terminal Facility (not only shipping operations). 
This change is consistent with the threshold that must be reached before the reasons specified 
in 6.2(a)(ii)(C) may be relied upon. 

CBH has also amended 6.2(a)(iii) to include a requirement that it must have reasonable 
grounds to consider that it is not acting inconsistently with its obligations under clauses 6 (Non-
discriminatory access) and 10 (No hindering) of the Undertaking.  

3.1.5.3 Process for the buyback 

CBH has amended clause 6.2(b) to replace ‘Shipping Slot’ with ‘Shipping Window’ to reflect its 
intention and for consistency with clause 6.2(f)(ii).  

CBH has amended clause 6.2(c) to require customers who wish to indicate that they are not 
interested in receiving buyback proposals to do so in writing. 

CBH has amended clause 6.2(d) to increase the minimum time customers have to respond to a 
buyback proposal from one to two business days. 

CBH has amended clause 6.2(g) to expressly reflect its intention that it will offer each customer 
the same price per tonne when issuing revised buyback proposals. 

3.1.6 ACCC’s view 

On balance, the ACCC considers that the final buyback clause is appropriate having regard to 
the matters contained in subsection 44ZZA(3) of the CCA. The ACCC’s views regarding CBH’s 
proposed final buyback clause are set out below in four parts: transparency; reasons for a 
buyback; selecting a customer; and process for a buyback. 

In summary, the ACCC considers: 

• In relation to transparency – although publication of information about buybacks would 
enhance transparency, the provisions requiring CBH give notice to the ACCC of the 
details listed in clauses 6.2(b)(i) – (v) and the results of buyback proposals are 
appropriate. 

• In relation to reasons for a buyback – that the reasons are sufficiently specific to 
provide certainty to CBH and access seekers about the circumstances in which a 
buyback may be proposed; and the risk CBH may use the permitted reasons for a 
buyback to favour its trading arm (discussed in detail in ‘Selecting a customer’ below) is 
mitigated by the prohibition against discriminatory access in the Undertaking, the 
requirement to provide information about buybacks to the ACCC and ultimately 
outweighed by the potential benefits of buybacks to all users of the supply chain. 

• In relation to selecting a customer – although the final buyback clause provides 
objective processes for selecting which customer to buy back capacity from, some 
scope remains for CBH to favour its trading arm in the selection of which shipping 
window to issue buyback proposals; however, this risk is mitigated by the prohibitions 
on discriminatory conduct in the Undertaking, the transparency arrangements and 
ultimately outweighed by the potential benefits to all users of the supply chain in 
allowing buybacks to occur. 

• In relation to process for a buyback – that the provisions for customer offers and 
issuing of revised proposals helps ensure that capacity remains with customers who 
value it the most (or capacity is bought back from customers who value it least). 
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The ACCC notes that no other wheat export port terminal service provider has implemented a 
process for buying back allocated capacity to date.  However, the ACCC considers that the 
final buyback clause is consistent with the general principles for capacity allocation applied in 
Port Terminal Services Undertakings in the wheat export industry. In particular, the ACCC 
considers it is consistent with its approach in maintaining the integrity of the capacity allocation 
system and allocating capacity to those that value it most (or in this case, buying it back from 
customers who most value the opportunity to sell capacity back to the Port Operator).  

3.1.6.1 Transparency 

The ACCC considers that the final buyback clause provides for transparency measures that are 
appropriate having regard to the matters contained in subsection 44ZZA(3) of the CCA. 

The final buyback clause provides that CBH must notify the ACCC: 

• in advance of any buyback, of the details listed in clauses 6.2(b)(i) – (v); and  

• the results of proposals provided to customers within 5 business days of completion of 
an acquisition of allocated capacity.  

Notifying the ACCC will provide the ACCC with timely information about the buybacks 
conducted by CBH, including about who is benefitting from buybacks. This will facilitate the 
ACCC’s monitoring and identification of conduct, if any, that may favour CBH’s trading arm 
over other customers in breach of clause 6, in accordance with the interests of access seekers 
(44ZZA(3)(c)), the public (44ZZA(3)(b)) and fair access to facilities (44ZZA(3)(e) - the intent of 
the WEMA).  

The final buyback clause does not provide for general publication of any information about 
buybacks. The ACCC considers that publication of aggregated buyback information (in a 
manner that does not disclose the confidential details of access seekers’ shipping capacity) 
would have the potential to reduce information asymmetries between the Port Operator and 
other market participants. This would be in the interests of access seekers in providing them 
with fair and transparent access to CBH’s port terminals, which is a relevant consideration in 
accordance with subsections 44ZZA(3)(c) and (e) – the intent of the WEMA – of the CCA. The 
ACCC considers that publication of such information would allow market participants to directly 
observe who is benefitting from buybacks, advocate for their own interests with CBH and raise 
any concerns about the effect of buybacks with the ACCC, as well as potentially promoting 
competition between marketers in downstream markets, in accordance with subsection 
44ZZA(3)(e) – the intent of the WEMA. Further, the ACCC does not consider that publication of 
aggregated buyback information would detract from the legitimate business interests of CBH, 
including its interest in protecting the reputation of the WA supply chain, or place an 
unreasonable burden on CBH (ss. 44ZZA(3)).  

However, CBH has not included provisions providing for publication of information about any 
aspects of buybacks. 

While publication of information about buybacks would promote transparency and have the 
benefits outlined above, the ACCC notes that the interests of access seekers and the public 
are protected to some extent by the requirements that CBH provide certain information to the 
ACCC about buybacks, which is a relevant consideration under subsections 44ZZA(3)(b) and 
44ZZA(3)(c). In particular, this information puts the ACCC in a position to assess CBH’s 
conduct in relation to buybacks and monitor its compliance with its obligations in the 
Undertaking (including non-discriminatory access and no-hindering) and prohibitions in the 
CCA against anti-competitive conduct. The ACCC also notes that no market participants 
provided submissions requesting greater transparency over the operation of the buyback 
process, suggesting the proposed transparency arrangements are not adverse to the interests 
of access seekers.  

As noted above, the ACCC will be monitoring CBH’s use of this new buyback provision and will 
seek to ensure that CBH complies with its obligation in its Undertaking to not discriminate in 



 

18 

 

favour of its trading arm. The ACCC may use the information provided by CBH in order to 
perform its functions and exercise its powers under the Undertaking and the CCA.6 This may 
include the conduct of market inquiries, where necessary. These inquiries may be necessary in 
relation to buybacks in order for the ACCC to monitor CBH’s compliance with the Undertaking 
(as provided for in clause 1.3 of the Undertaking), including assessing whether the non-
discrimination or no hindering clauses may have been breached. 

The ACCC will deal with the information provided in accordance with the ACCC & AER 
information policy (available on the ACCC’s website).7 The ACCC may or may not accept 
claims for confidentiality in whole or in part made by CBH over information provided, 
particularly if such claims would prevent it from performing its functions and exercising its 
powers under the undertaking and the CCA. 

On balance, while publication of buyback information would be beneficial, the ACCC considers 
that the transparency arrangements provided for in the final buyback clause are appropriate 
having regard to the matters contained in subsection 44ZZA(3) of the CCA. 

3.1.6.2 Reasons for the buyback 

The ACCC considers that the reasons for a buyback are appropriate having regard to the 
matters contained in subsection 44ZZA(3) of the CCA. In particular, the ACCC considers that 
the reasons for a buyback strike an appropriate balance between flexibility for the port operator 
and certainty for access seekers as to the circumstances in which a buyback may be proposed.  

The circumstances in which CBH may propose and agree with customers to buy back allocated 
capacity are fully specified in the final buyback clause and each reason is subject to an effects 
and/or purpose test.  The ACCC considers this promotes certainty for both access seekers and 
CBH, in accordance with subsections 44ZZA(3)(a) and (c). 

The ACCC considers it is in CBH’s legitimate business interests to have flexibility in the 
operation of its ports to avoid foreseeable congestion, conduct works that will effect port 
operations and respond to other operational factors or supply chain disruptions that have 
significantly impacted port terminal operations. In particular, the ACCC considers this will allow 
CBH to respond to issues that have or are likely to affect the capacity of its port terminals in 
accordance with subsection 44ZZA(3)(a) - the legitimate business interests of the service 
provider, and may promote the efficient use of its port terminals (ss. 44ZZA(3)(a)).  

The ACCC considers that access seekers’ interests are also served by CBH having the ability 
to issue buyback proposals when operation of a port terminal is (or is likely to be) negatively 
affected. At present access seekers become liable to pay lost capacity fees if they cannot use 
allocated capacity, for instance because of congestion in the up-country supply chain. Under 
the final buyback clause there is potential for access seekers to sell capacity back to CBH and 
avoid lost capacity fees in certain circumstances. The ACCC considers that access seekers 
who may otherwise become liable for lost capacity fees may benefit from agreeing to sell 
capacity back to CBH in the circumstances provided for in the final buyback clause, in 
accordance with subsection 44ZZA(3)(c) – the interests of access seekers.  

Emerald submitted that relatively common-place events such as vessels failing survey should 
not allow CBH to conduct a buyback process. However, the ACCC notes that the final buyback 
clause provides that such events do not allow CBH to conduct a buyback unless the event has 
the effect of significantly impacting the operation of a port terminal. This effects test limits the 
circumstances in which CBH may conduct a buyback and the ACCC considers that allowing 
CBH to propose the buyback of allocated capacity when the operation of a port terminal has 

                                                      
6
 Section 44ZZA(6A) of the CCA provides that, if an undertaking provides for the ACCC to perform functions or 

exercise powers in relation to the undertaking, it may perform these functions and exercise those powers. 
7
 In providing information to the ACCC under the final buyback clause, CBH should clearly identify any part of 

the information that it regards as confidential and provide reasons in support of that claim. The identified 
information must be genuinely of a confidential nature and not otherwise publicly available.  A blanket claim 
for confidentiality over the entirety of the information provided should not be made unless all such 
information is truly regarded as confidential. 
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been significantly impacted is in the interests of access seekers, CBH as service provider and 
the public, in accordance with subsections 44ZZA(3)(a), (b) and (c).  

Emerald also submitted that allowing CBH to conduct a buyback for the purpose of conducting 
preventative maintenance, alterations or capital works would provide CBH with far too much 
discretion and be capable of manipulation. However, the ACCC considers that while the clause 
could potentially be more limited, the final buyback clause provides that CBH may not conduct 
a buyback for this reason unless the works are likely to significantly impact on the operation of 
a port terminal. Further, CBH does not have the ability to unilaterally acquire allocated capacity 
to undertake the specified works; customers must agree to it. The ACCC considers that this 
limits CBH’s discretion and the potential for manipulation of this reason as CBH cannot rely on 
customers participating in any buyback it proposes. 

In relation to the same clause, Cargill requested that capital works be removed from the list of 
permissible reasons for CBH to undertake a buyback. CBH submitted that capital works, while 
planned in advance, can be required in response to seasonal information, e.g. capital works 
carried out to accommodate a large harvest. The ACCC considers the interests of access 
seekers in having certainty over when capital works may be carried out is outweighed by the 
potential benefits of allowing CBH to respond to seasonal information, particularly given there 
may be a substantial window of time between allocation of capacity and shipping. 

Emerald submitted that CBH should not be allowed to conduct a buyback for the purpose of 
materially reducing congestion. The ACCC considers that the risk CBH may use this permitted 
purpose for a buyback to favour its trading arm (discussed in ‘Selecting a customer’ below) is 
mitigated by the prohibition against discriminatory access in the Undertaking, the requirement 
to provide information about buybacks to the ACCC and ultimately outweighed by the potential 
benefits to all users of the supply chain which are likely to result from materially reducing 
forecast congestion, in accordance with subsections 44ZZA(3)(a), (b) and (c) - the interests of 
the public, access seekers, and the service provider. 

Emerald submitted that the words ‘the Port Operator reasonably considers’ would give CBH an 
inappropriate level of discretion in deciding whether the listed reasons for conducting a 
buyback properly applied in any given instance. CBH has revised these words to be ‘considers 
on reasonable grounds’. The ACCC considers that this phrase has a limiting effect on CBH’s 
discretion and requires it to have objective grounds on which to reach its view that its conduct 
would not breach its obligations on non-discriminatory access and no hindering in accordance 
with subsection 44ZZA(3)(c) – the interests of access seekers. 

Overall, the ACCC considers that the reasons for conducting a buyback are appropriate and, 
because of the purpose and effects tests, provide sufficient certainty to CBH and access 
seekers about the circumstances in which a buyback may be proposed. 

3.1.6.3 Selecting a customer 

The ACCC recognises, as it did when accepting the Undertaking, that CBH has market power 
in relation to the provision of port terminal services to bulk-wheat exporters. It therefore has 
incentives to advantage its bulk handling activities upstream of port, and the wheat export 
activities of its trading division (CBH Grain) downstream. 

In considering the buyback proposal, the ACCC has considered whether it would provide any 
potential for CBH to favour its own trading business. In its Draft Decision, the ACCC stated that 
the buyback clause should set out a process whereby objective criteria or an objective process 
is applied by CBH in the selection of a particular customer or customers from which capacity is 
bought back. The ACCC considers that the final buyback clause sets out objective processes 
to some extent. For instance, CBH must issue all buyback proposals to each customer who has 
capacity in the relevant shipping window; must accept all or none of the customer offers to sell 
allocated capacity; and if choosing to issue revised proposals, must issue them to each 
relevant customer. The ACCC considers these measures reduce the scope for CBH to favour 
its own trading arm, in the interests of access seekers and more generally in the interest of 
competition in the wheat export and related markets, in accordance with subsections 
44ZZA(3)(b), (c) and (e). In addition, the ACCC considers these objective processes provide 
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some degree of certainty and transparency to access seekers and will help to ensure fairness 
in the allocation of port terminal capacity, in accordance with the interests of access seekers 
and the intent of the government policy reflected in the WEMA (ss. 44ZZA(3)(c) and (e)). 

However, some scope for CBH to favour its own trading arm remains. The ACCC considers 
that there is some potential for CBH to favour its own trading arm in selecting the shipping 
windows in which to issue buyback proposals, particularly where CBH is undertaking buybacks 
for reasons that rely on ‘purpose’ tests (as the purpose may be satisfied by conducting a 
buyback in a number of shipping windows).8 Although all customers in a selected shipping 
window must be issued with a buyback proposal, CBH may always or more often choose to 
propose buybacks in shipping windows where its trading business has bookings (or a greater 
relative quantity of bookings compared to other shipping windows). Over time this may have 
the effect of CBH’s trading business receiving more buyback proposals (and executing more 
buyback agreements) than other customers and therefore avoiding more lost capacity fees 
than other access seekers. This may be particularly relevant where there is upcountry 
congestion, meaning customers are unable to accumulate required wheat at port and are 
unlikely to find another customer who is prepared to buy their allocated capacity (and will 
therefore incur lost capacity fees and forfeit any entitlement to rebate). 

However, the ACCC notes that, with the exception of Emerald, access seekers did not raise 
serious concerns about the introduction of the buyback clause. Further, the Undertaking 
prohibits CBH from discriminating in favour of its own trading business and CBH must notify the 
ACCC of results of buybacks, which will put the ACCC in a position to assess whether CBH is 
complying with its obligations. The ACCC considers that, while CBH retains some discretion 
over the selection of shipping windows (particularly where a required purpose may be met by 
conducting a buyback in a number of shipping windows), the process and ACCC notifications 
required in the final buyback clause lessen the opportunities for CBH to provide preferential 
treatment to its own trading arm and this must ultimately be weighed against the benefits to all 
users of the supply chain in providing for buybacks to occur. 

3.1.6.4 Process for the buyback 

The ACCC considers that the process for the buyback is appropriate having regard to the 
matters contained in subsection 44ZZA(3) of the CCA. 

Having regard to the objects of Part IIIA, the ACCC has considered whether the final buyback 
clause provides a process that ensures capacity remains with customers who value it the most 
(or capacity is bought back from customers who value it least). The ACCC considers that within 
the shipping windows where CBH issues proposals, customers who value the capacity least 
will offer the most capacity to CBH for buyback. However, as CBH will decide which customers 
receive buyback proposals (as a result of CBH’s decision about which window to select), there 
is potential that customers who do not receive a proposal (because their bookings are in 
shipping windows not chosen by CBH) may value capacity less, but will not have opportunity to 
offer it back to CBH. While it would be desirable for the final buyback clause to provide all 
customers with the opportunity to indicate their willingness or otherwise to sell allocated 
capacity back to CBH, on balance the ACCC considers the process is in accordance with 
subsection 44ZZA(3)(aa) – promoting the economically efficient operation and use of the 
infrastructure in accordance with the objects of Part IIIA. The ACCC notes also that having a 
clearly defined and relatively straightforward process, such as the one set out in the final 
buyback clause, helps to promote the interests of access seekers (ss.44ZZA(3)(c)). 

Cargill requested that the minimum timeframe for customers to respond to a buyback proposal 
provided by CBH be extended from 1 business day to three business days. CBH has proposed 
two business days and submitted that the acquisition of allocated capacity will often be time 
critical (for instance, where there is congestion at port). The ACCC considers that providing two 
business days for customers to respond to buyback proposals is a reasonable compromise 

                                                      
8
  The ACCC considers that this risk is not as high in relation to the other reasons, as they are based on the 

occurrence of events having significant impacts on the operations, rather than forecasts or likely future 
impacts. 
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having regard to the interests of access seekers (ss. 44ZZA(3)(c)) and the interests of the 
service provider (ss. 44ZZA(3)(a)). 

Emerald requested that clause 6.2(g), which provides that CBH may vary the amount of the 
price it elects to offer to customers, should be deleted as it seems to allow CBH to offer 
different prices to different customers. CBH advised that this was not the intention of the clause 
and has revised the clause to make clear that the same price per tonne will be offered to the 
relevant customers. The ACCC considers the revisions and clause 6.2(f)(iii) make clear that 
CBH must propose the same prices per tonne to customers in the same shipping window, in 
accordance with subsection 44ZZA(3)(c) - the interests of access seekers. 

3.2 Changes to the auction system 

CBH operates an auction system for the allocation of port terminal capacity, whereby shipping 
capacity (in tonnes) for a half month window at a specified port is allocated to the highest 
bidder or bidders. A key component of CBH’s Proposed Variation involves three major changes 
to its auction system: combining the harvest and annual shipping periods; creating an auction-
specific rebate; and introducing an auction round withdrawal limit and removing the ability to set 
proxy bids. 

Under the current auction system, port terminal capacity is allocated separately for the ‘Harvest 
Shipping Period’ (1 November to 15 January) and the ‘Annual Shipping Period’ (16 January to 
31 October). That is, there is a separate auction (or multiple auctions) for each of the two 
shipping periods. CBH wishes to remove the distinction between the two shipping periods for 
the purposes of the auction and the auction pool (total auction premiums) – which determines 
the auction premium rebate payable. CBH proposes to keep the current flexibility in the rules 
relating to the nomination of vessels during the Harvest Shipping Period, which are intended to 
encourage shipment and recognise the difficulties of executing shipments during harvest. 

CBH intends to conduct multiple auctions for capacity in a marketing year, with each 
subsequent auction auctioning capacity not allocated in the previous auction.9 Currently, the 
auction premium rebate is calculated based on all auctions held for the relevant shipping 
period. CBH is proposing to instead calculate the auction premium rebate based on the pool of 
auction premiums received for each individual auction. 

There are currently no restrictions on the amount of capacity that an auction bidder can 
withdraw in an auction bidding round, either per window or in aggregate. CBH intends to 
introduce into the Auction Rules a clause stipulating that bidders are only permitted to reduce 
the aggregate capacity they bid across all lots by a maximum of 150,000 tonnes per round. 
CBH proposes to remove the ability of auction participants to set proxy bids, as a result of the 
introduction of a withdrawal limit. 

As noted in the Draft Decision, there is nothing in CBH’s Undertaking, PTRs or Auction Rules 
that stipulates when CBH must conduct its auctions. Accordingly, the ACCC did not consider 
the timing of auctions in assessing CBH’s Proposed Variation.  

3.2.1 CBH’s supporting submissions 

CBH, in its supporting submission, notes issues with its current auction system: 

In late 2011 it became apparent that in high demand years, substantial premiums could be generated 
and that participant behaviour could result in distortion of the intent of the auction system.  CBH does 
not desire this behaviour for several reasons including: 

(i)  High auction premiums may decrease the pool of participants exporting from WA; and 

                                                      
9
  Currently, CBH can conduct as many auctions as it likes for the Harvest Shipping Period and as many 

auctions as it likes for the Annual Shipping Period. CBH is now proposing that each auction will make 
available capacity across the entire marketing year, although CBH can still conduct multiple auctions. 
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(ii)  Higher transaction costs for exporters and CBH in transacting the auction and in dealing with 
adverse events...

10
 

In an attempt to address these issues with the auctions, CBH made some changes to its PTRs 
in September 2012. However, CBH submits that it needs to make further amendments to both 
the PTRs and the PTSA ‘to further refine the auction system to ensure there is no repetition of 
these problems [above] and to endeavour to continue to increase the efficiency of capacity 
allocation and throughput of CBH’s port terminal facilities’.11 CBH submits that, in its view: 

...there are obviously many valid methods that can be adopted in terms of allocating shipping capacity 
to the market which are reflected throughout Australia.  No system will likely have unanimous support 
from all industry players but CBH considers the proposed changes have the support of the vast 
majority of wheat exporters from Western Australia.

12
 

CBH considers that combining the Harvest Shipping Period and Annual Shipping Period 
auctions will ensure that there is: 

• greater flexibility with respect to trading and repositioning capacity by removing a 
separation between harvest and annual capacity; 

• a smoothing of premium rebate differences between the Harvest Shipping Period and 
the Annual Shipping Period; and 

• less administration for CBH and customers in running and participating in two separate 
sets of auctions, each for windows in a different portion of the year. 

In response to concerns raised by Gavilon (set out in section 3.2.2 below), CBH submits that 
having a single auction period does not favour any particular exporter over another. CBH 
submits: 

Sufficient grain is received in Western Australia to enable shipping in the Harvest Shipping months of 
November, December and first half January by any party not just those with carryover grain. CBH 
considers that with the current hard delineation between the Harvest Shipping Period and the Annual 
Period, customers who may wish to acquire capacity in December and January may be discouraged 
from doing so as a result of the inability to reposition that capacity to later in the year.

13
 

CBH submits that an auction-specific rebate will provide greater certainty to customers, as ‘the 
minimum rebate will be known as soon as the auction has completed as it will be equal to the 
average premium paid in that auction’.14 Further, CBH submits that an auction-specific rebate 
will allow it to potentially add more capacity after auctions have been held without impacting on 
the auction premium rebate of parties that have participated in prior auctions. 

CBH submits that it considers the withdrawal limit will result in the following positive impacts: 

• more capacity being allocated at auction, as bidders will not be able to remove 
significant amounts of capacity; 

• increased incentive for exporters to bid truthfully during the initial rounds of the auction, 
as there is an increased risk that an exporter will not be able to withdraw tonnes and 
will be required to acquire that capacity; and 

• reduced volatility that might cause large changes in demand on a round-by-round 
basis. 
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  CBH, CBH submission in support of Proposed Variation to 2011 Undertaking, 22 March 2013, p. 3. 
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  ibid 
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  CBH, CBH response to submissions on Proposed Variation to 2011 Undertaking, 27 May 2013, p. 1. 
13

  CBH, CBH response to submissions on Proposed Variation to 2011 Undertaking, 27 May 2013, p. 2. 
14

  CBH, CBH submission in support of Proposed Variation to 2011 Undertaking, 22 March 2013, p. 4. 
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Further, CBH submits that the introduction of a withdrawal limit may encourage auction 
participants to enter the auction with realistic demand estimates and as such, ‘starting demand 
may be closer to finishing demand leading to an overall improved auction experience’.15   

As a result of introducing a withdrawal limit, CBH is proposing to remove the current ability to 
set proxy auction bids. CBH submits: 

The proposed limit on withdrawals makes it technically difficult to facilitate a proxy bid system and 
CBH considers that the time and expense it would incur in setting up a system would outweigh the 
benefits in bidders being able to submit proxy bids.  In particular, CBH considers that there is merit in 
all bidders thereby being required to attend to the auction so that “set and forget” bidding strategies 
are not implemented that may have the effect of driving premiums too high.  The changes, which are 
being proposed as a package, and in particular in relation to the removal of proxy bids are intended to 
moderate auction participant behaviour by encouraging more realistic starting demand and smoother 
reductions.

16
 

3.2.2 Stakeholders’ views 

In response to its Draft Decision, the ACCC received submissions from WA Farmers and 
Cargill supporting the ACCC’s preliminary view that it would consent to CBH’s proposed 
changes to the auction system. Emerald’s submission in response to the ACCC’s Draft 
Decision did not comment on the changes to the auction system. 

In response to its Issues Paper, the ACCC received submissions from Cargill and Emerald 
supporting CBH’s proposed changes to the auction system, with Emerald noting that the 
variations seem to be aimed at improving the auction system. In particular, Emerald considered 
that the limit of capacity withdrawals would address the potential for ‘gaming’ the auction 
system with sudden and dramatic withdrawals of capacity. 

Gavilon supported an auction-specific rebate, the limitation on withdrawals and the need to 
remove the ability to set proxy bids. However, Gavilon submits that it has concerns with the 
proposal to combine the auctions for the Harvest Shipping Period and Annual Shipping Period 
auctions. Gavilon submits that: 

...a single auction capacity pool will only benefit the one or two largest player’s who have carryover 
[grain] tonnage to use against that capacity purchased for shipments during the harvest shipping 
months of October through to December. 

Gavilon’s view is that the few larger players who are able to ship in the harvest months will be 
at a significant advantage over other players as they will benefit from a lower average price of 
windows across the marketing year (CBH’s response to Gavilon’s submission is set out in 
section 3.2.1 above). 

WAGG submits that under the existing auction system, there are large discrepancies in prices 
offered to growers between port zones in WA.  

3.2.3 The ACCC’s  view 

The ACCC considers that there are various ways that CBH could allocate port terminal capacity 
to customers, and a number of alterations to the current auction system are possible. In this 
regard, the ACCC notes CBH’s submission that there are other capacity allocation methods 
that may work equally well that it could adopt in the future.  

The ACCC has had regard to the concerns submitted by WAGG regarding the auction resulting 
in large discrepancies in prices between port zones in WA. The ACCC considers that there are 
many factors that would contribute to such a price difference. The test under subsection 
44ZZA(3) of the CCA is whether the ACCC considers it “appropriate” to consent to an 
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  CBH, Submission to the ACCC in support of a Proposed Variation to 2011 Undertaking, 22 March 2013, 
http://transition.accc.gov.au/content/index.phtml/itemId/868802, paragraph 2.9. 
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undertaking, having regard to the matters set out in that subsection. The ACCC is not required 
to consider what the ideal capacity allocation system would be, nor does it have the statutory 
power to compel the provider of an undertaking to introduce such an ideal system. Rather, the 
ACCC must consider the variations CBH has proposed and make a decision as to whether 
these are appropriate in WA having regard to the matters set out in the CCA. 

The ACCC’s views regarding CBH’s proposed changes to its auction capacity allocation 
system are set out below in three parts: 1) combining harvest and annual auctions; 2) auction-
specific rebate; and 3) auction withdrawal limit and removing proxy bidding. 

3.2.3.1 Combining harvest and annual auctions 

The ACCC’s  view is that combining the Harvest Shipping Period and the Annual Shipping 
Period auctions for port capacity in WA is appropriate, having regard to the factors set out in 
subsection 44ZZA(3) of the CCA.  

The ACCC considers that the ability to trade and reposition capacity between the harvest and 
annual periods will be made possible (or more easily possible) by combining the two auctions. 
The ACCC considers this will benefit users of CBH’s port terminals by providing them greater 
flexibility in managing their export programs, in accordance with subsection 44ZZA(3)(c). 

The ACCC notes that last year, CBH conducted the Harvest Shipping Period auctions and the 
first two Annual Shipping Period auctions simultaneously. The ACCC considers that combining 
the auctions will likely result in some administrative and transactional costs savings by 
streamlining the auction process. This will benefit both CBH and its port terminal users, in 
accordance with subsection s 44ZZA(3)(a) and (c). 

The ACCC notes CBH’s submission that combining the two auctions will result in a smoothing 
of premium rebate differences between the harvest and annual period. The ACCC has 
considered Gavilon’s submission that combining the auctions will result in lower prices for 
windows in the harvest period.  

The ACCC notes that demand to ship in the harvest period is typically lower than the rest of the 
marketing year; therefore, auction premiums are likely to be smaller as there should be less 
demand in the auction for shipping windows in the harvest period. Consequently, auction 
premium rebates will typically be lower for auction capacity in the Harvest Shipping Period than 
in the Annual Shipping Period (because in summary, the rebate is total auction premiums 
minus the cost of the auction, averaged out to all exporters who acquired capacity in the 
auction and subsequently used it).17 

For instance, the ACCC notes that, for the 2012/13 Annual Shipping Period, average auction 
premiums were $21.21 per tonne.18 Comparatively, average auction premiums were $5.15 per 
tonne for the 2012/13 Harvest Shipping Period. Based on these average auction premiums, 

                                                      
17

  The auction premium rebate is calculated as follows: 

TTSC
TTSAC

TACTAP
APR ×







 −=  

Where: 
• APR is amount of the Auction Premium Rebate paid to the Customer in respect of an Auction; 
• TAP is the total Auction Premiums received by CBH for Auction Capacity in respect of an Auction 

including any interest earned by CBH on those Auction Premiums; 
• TAC is the Total Auction Costs attributed to that Auction; 
• TTSAC is the total tonnes of grain shipped from all four Port Terminal Facilities by all CBH Customers 

using Auction Capacity acquired in that Auction; and 
• TTSC is the total tonnes of Bulk Wheat shipped by CBH on behalf of the Customer from all Port 

Terminal Facilities using Auction Capacity acquired in that Auction.  
 [CBH, CBH Revised Standard Port Terminal Services Agreement, provided to the ACCC on 22 March 

2013, Schedule 2, p. 38] 
18

  Tradeslot, CBH auction results, www.portcapacity.com/Site.mvc/AuctionSchedule, accessed on 11 June 
2013. 
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those shipping in the Annual Shipping Period would have received much higher rebates per 
tonne than those shipping in the Harvest Shipping Period.  

When having a single auction for both shipping periods, this difference in rebate would not 
occur – that is, an exporter that ships in March would receive the same rebate per tonne as an 
exporter that ships in November. The ACCC notes that, as demand for windows in the Harvest 
Shipping Period is lower, the average auction premiums paid for these windows should remain 
smaller. Therefore, the ‘effective price’ (auction premium, minus rebate) of these windows will 
be cheaper, as the rebate would make up a greater proportion of the premium paid. 

The ACCC considers that this ‘smoothing’ of the auction premium rebate will, to some extent, 
smooth demand for port terminal capacity. The ACCC considers the likely effect of combining 
the two shipping periods into one auction will make low demand shipping windows more 
attractive (by decreasing the effective price) and high demand windows less attractive (by 
increasing the effective price). As a result, in high demand windows the effective price will more 
closely mimic a traditional (non-rebate) auction mechanism whereby a high level of demand is 
reflected in higher prices, thus helping to balance supply and demand.  

While not all exporters will acquire port terminal capacity in the lower demand Harvest Shipping 
Period, the ACCC considers that combining the two auctions will likely benefit those that do (by 
decreasing the effective price of windows in this period). In the same way, combining the two 
auctions will likely result in higher shipping window costs for those exporters that only ship in 
peak periods. The ACCC considers that this effect on the effective price of shipping windows is 
appropriate, having regard to the section 44ZZA(3) matters.  

In assessing the appropriateness of a capacity allocation system within an access undertaking, 
the ACCC must balance the interests of individual access seekers, including specific exporters 
such as Gavilon, and the interest of the public, which include competition more generally. The 
ACCC also needs to balance the interests of the port terminal operator and the objects of Part 
IIIA, which includes the economically efficient operation and use of the port facilities. The 
ACCC considers that any mechanism that helps balance supply and demand is likely to help 
achieve the economically efficient operation and use of the port facilities. This will also be in the 
public interest and be of benefit to CBH, in accordance with subsections 44ZZA(3)(a) and (b).  

3.2.3.2 Auction-specific rebate 

Under the existing arrangements, when exporters participate in CBH’s first auction they do so 
absent any knowledge of what will happen in any subsequent auctions. As such, total auction 
premiums and the expected rebate will be unknown. The ACCC’s view is that introducing an 
auction-specific rebate for CBH’s auctions in WA will benefit users of CBH’s port terminals as it 
will provide them with greater certainty as to the auction premium rebate they can expect.  

In considering the effect of introducing an auction-specific rebate, the ACCC notes CBH’s 
2012/13 marketing year auction results. After the first annual period auction, the average 
auction premium was $26.16 per tonne.19 After the fourth annual period auction the average 
auction premium had gone down to $21.46 per tonne. As the average auction premium is 
indicative of the rebate that can be expected,20 the ACCC notes that this example 
demonstrates how much the rebate can be affected by subsequent auctions. 

The ACCC understands that, after introducing an auction-specific rebate, the amount rebated 
can still be affected by the tonnes of grain actually exported using auction capacity, which will 
be unknown at the time of auction. However, if the tonnes exported does fall short of the tonnes 
booked via the auction, this will only act to increase the rebate, meaning exporters can 
estimate their minimum rebate at the time the auction concludes and the results are published. 

                                                      
19

  ibid 
20

  CBH, CBH submission in support of Proposed Variation to 2011 Undertaking, 22 March 2013, p. 4. 
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As such, the ACCC considers that introducing an auction-specific rebate will provide CBH’s 
port terminals users with the ability to estimate the auction premium rebate they can expect, 
and this greater certainty is in their interests in accordance with subsection 44ZZA(3)(c) of the 
CCA. 

3.2.3.3 Auction withdrawal limit and removing proxy bidding 

The ACCC understands CBH’s auctions may have been subject to ‘gaming’ behaviour in the 
past, whereby large volumes of capacity have been withdrawn in the final auction rounds, 
causing the auction to close with very high premiums. Subsequently large amounts of capacity 
were allocated through the FCFS system (where no premium is payable). In its submission, 
Emerald refers to this behaviour as ‘gaming’ and considers this ‘flaw’ in the auction system 
needs to be addressed. CBH submits that this sort of behaviour distorts the intent of the 
auction system. 

The ACCC considers that the capacity allocation outcomes that result from ‘gaming’ of the 
auction system are not likely to be in the interests of the port terminal operator, access seekers 
or the public.  

It is the ACCC’s view that a limitation on the capacity volume that can be withdrawn in an 
auction round is likely to encourage CBH’s port terminal users to bid truthfully in the auctions. 
With a withdrawal limit, auction participants will be faced with the very real risk that any 
windows they bid for may end up being finally allocated to them. The ACCC considers this risk 
will likely make ‘gaming’ behaviour, particularly use of strategies that involve bidding for 
significantly more capacity than the auction participant intends to use, less feasible. 

In assessing Viterra’s revised auction system in 2012, the ACCC considered that a limitation on 
the volume that can be withdrawn in any one round during an auction is likely to produce an 
outcome where more capacity will be allocated at auction rather than through Viterra’s first in, 
first served system.21  

It is the ACCC’s view that high demand capacity allocated through the FIFS system is not allocated to 
the party who values it most highly. The ACCC considered this auction feature was closely linked to 
the economically efficient use of Viterra’s port infrastructure [a relevant consideration under the objects 
of Part IIIA].

22
 

Consistent with these past views, it is the ACCC’s view that CBH’s introduction of a withdrawal 
limit is likely to help to achieve the economically efficient allocation of capacity, and thus the 
efficient use and operation of CBH’s port infrastructure, in accordance with the objects of Part 
IIIA. To the extent the withdrawal limit facilitates truthful auction bidding, the limit on the amount 
of capacity that can be withdrawn will lessen the opportunity for an auction to be ‘gamed’, and 
this is in the interests of the port terminal operator, access seekers and the public, in 
accordance with subsections 44ZZA(3)(a), (b) and (c) of the CCA. 

The ACCC notes CBH’s submission that it is technically difficult to allow for proxy bidding with 
an auction round withdrawal limit. The ACCC also notes that Viterra, in developing its auction 
system, removed proxy bids as a consequence of introducing limits on withdrawing bids per 
round.23 The ACCC notes that the withdrawal limit seems to be supported by industry, and no 
adverse effects have been identified by port terminal users as a result of the removal of proxy 
bidding.  

Therefore, the ACCC considers that it is appropriate to remove proxy bidding. In this regard, 
the ACCC accepts CBH’s submission that removing proxy bidding may encourage port terminal 
users to adopt more realistic auction bidding, as they will be unable to use ‘set and forget’ 
bidding strategies. The ACCC considers this will help to achieve the economically efficient 

                                                      
21

  ACCC, ACCC decision to withdraw auction objection notice regarding Viterra’s proposed auction system, 5 
September 2012, p. 25. 

22
  ibid. 

23
  Viterra, Viterra revised auction system proposal, 13 July 2012, p. 11 
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allocation of capacity and thus the efficient use and operation of CBH’s port infrastructure, in 
accordance with the objects of Part IIIA (ss.44ZZA(3)(aa)).  

3.3 Other variations 

CBH’s Proposed Variation incorporates a number of other changes to its 2011 Undertaking and 
associated documents. 

For instance, CBH’s current PTRs allow port terminal users to reposition allocated capacity to a 
different shipping window (either two shipping windows prior or four shipping windows after) 
provided 36 days’ notice is given. In addition to this, CBH is seeking to introduce the ability to 
reposition capacity to any shipping window (defined in the ‘Reposition Matrix’ published on 
CBH’s website) provided 60 days’ notice is given.  

Given the current repositioning limits will still apply after the 60-day notice period (albeit prior to 
the current 36-day notice period), CBH considers that this change to the PTRs merely provides 
customers further flexibility to reposition capacity. 

The ACCC considers that the additional repositioning clause will provide port terminal users 
with more opportunity to reposition capacity if they wish to do so. The ACCC considers this 
greater flexibility is in the interests of port terminal users, in accordance with subsection 
44ZZA(3)(c) of the CCA. In addition, the greater ability to reposition capacity may facilitate the 
efficient use and operation of the port terminal infrastructure, in accordance with subsection 
44ZZA(3)(aa) – the objects of Part IIIA. The ACCC also considers that this greater ability to 
reposition capacity may assist CBH in managing demand for its port terminal services, in 
accordance with subsection 44ZZA(3)(aa) – the legitimate interests of the service provider.  

CBH proposed some changes to clause 10 of the PTRs, which sets out the arrangements 
accommodating the late arrival of vessels and defines when capacity will be treated as ‘Lost 
Capacity’. As indicated in the Draft Decision, CBH has re-drafted the clause to remove the 
words “using Auction Capacity” from clause 10.1(a), 10.1(b) and 10.2(a), as the words were 
inserted in error. With this amendment, the ACCC considers that the changes to clause 10 are 
not material and are appropriate having regard to the factors set out in subsection 44ZZA(3). 

The ACCC notes that no submissions from interested parties addressing these changes were 
received in response to its Draft Decision. As outlined above, the ACCC considers that these 
changes are appropriate having regard to the matters contained in subsection 44ZZA(3).  

4 Decision 

In conclusion, the ACCC has decided to consent to CBH’s Proposed Variation, as submitted on 
31 July 2013, as it considers the changes are appropriate having regard to the matters set out 
in subsection 44ZZA(3). 

In summary, the ACCC considers that CBH’s Proposed Variation sufficiently addresses the 
concerns raised by the ACCC and interested parties in relation to the introduction of a process 
for buying back allocated capacity. In particular, the ACCC considers that the final buyback 
clause provides for:   

• an adequate degree of transparency about buybacks, by requiring CBH to provide 
certain information to the ACCC, both before and after a buyback takes place; 

• reasons for conducting buybacks which are sufficiently specific, so as to provide 
certainty about the circumstances in which a buyback may be proposed; 

• objective processes for selecting which customer to buy back capacity from; and 
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• sufficient protections to mitigate the potential for CBH to discriminate in favour of its 
trading arm. 

The ACCC considers that the changes to the auction system are appropriate, having regard to 
the matters set out in subsection 44ZZA(3) of the CCA. In summary, the ACCC’s view is that: 

• to combine the harvest and annual shipping period auctions will help to smooth the 
auction premium rebate across the year, and may lead to a more economically efficient 
allocation of capacity and thus more efficient operation and use of CBH’s port terminal 
facilities; 

• to calculate the auction premium rebate on a per-auction basis will create more 
certainty for port terminal users regarding their expected auction premium rebate;  

• to introduce an auction round withdrawal limit will encourage port terminal users to 
submit more realistic bids for capacity and may lead to a more economically efficient 
allocation of capacity and thus efficient operation and use of CBH’s port terminal 
facilities; 

• to allow the repositioning of allocated capacity outside the current restricted time period 
will benefit port terminal users by providing them greater flexibility in managing their 
export programs. 

In conclusion, the ACCC considers that CBH’s Proposed Variation, as submitted on 
31 July 2013 is appropriate having regard to the matters in subsection 44ZZA(3) of the CCA 
and has accordingly decided to consent to CBH’s Proposed Variation to its 2011 Undertaking. 
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Appendix A: Legislative framework under 
Part IIIA  

Under subsection 44ZZA(7)(b) of the Competition and Consumer Act 2010 (Cth) (CCA), an 
access provider may withdraw or vary an access undertaking at any time after it has been 
accepted by the ACCC, but only with the consent of the ACCC.   

If the ACCC consents to the variation, the provider is required to offer third party access in 
accordance with the varied access undertaking. An access undertaking is binding on the 
access provider and can be enforced in the Federal Court upon application by the ACCC.24   

Subsection 44ZZA(7) allows the ACCC to consent to a variation of an accepted access 
undertaking if it thinks it appropriate to do so, having regard to the matters contained in 
subsection 44ZZA(3), which are: 

• the objects of Part IIIA of the CCA,25 which are to: 

o promote the economically efficient operation of, use of and investment in the 
infrastructure by which services are provided, thereby promoting effective 
competition in upstream and downstream markets; and 

o provide a framework and guiding principles to encourage a consistent 
approach to access regulation in each industry; 

• the pricing principles specified in section 44ZZCA of the CCA;26 

• the legitimate business interests of the provider of the service; 

• the public interest, including the public interest in having competition in markets 
(whether or not in Australia); 

• the interests of persons who might want access to the service; 

• whether the undertaking is in accordance with an access code that applies to the 
service;27 and 

• any other matters that the ACCC thinks are relevant. 

                                                      
24

  Section 44ZZJ of the CCA. 
25

  Section 44AA of the CCA. 
26

  In relation to the pricing principles, section 44ZZCA provides that:  
• regulated access prices should: 

o be set so as to generate expected revenue for a regulated service that is at least sufficient to 
meet the efficient costs of providing access to the regulated service or services; and 

o include a return on investment commensurate with the regulatory and commercial risks 
involved; and 

• access price structures should: 
o allow multi-part pricing and price discrimination when it aids efficiency; and 
o not allow a vertically integrated access provider to set terms and conditions that discriminate 

in favour of its downstream operations, except to the extent that the cost of providing access 
to other operators is higher; and  

• access pricing regimes should provide incentives to reduce costs or otherwise improve productivity. 
27

  There is currently no access code that applies to the port terminal services covered by CBH’s Undertaking. 
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Other matters the ACCC thinks are relevant – the WEMA 

In accepting CBH’s 2011 Undertaking, the ACCC considered that the regulatory scheme 
established by the Wheat Export Marketing Act 2008 (Cth) (WEMA), and the rationale for the 
inclusion of the access test in the statute were, under subsection 44ZZA(3)(e) of the CCA, 
matters relevant to the decision. The ACCC considers that government policy, as reflected in 
the regulatory scheme established by the WEMA and the rationale for the access test, are 
matters that are relevant to the current decision on whether to consent to a variation of CBH’s 
2011 Undertaking.  

In particular, the ACCC acknowledges the government’s objectives in introducing the access 
test in 2008, and in deciding to continue the access test when it amended  the WEMA in 
December 2012.  Specifically, the WEMA access test is: 

...intended to ensure that owners, operators or controllers of port terminal facilities that also export bulk 
wheat, or have associated entities that do, provide fair and transparent access to their facilities to other 
exporters. The access test aims to avoid regional monopolies unfairly controlling infrastructure 
necessary to export wheat in bulk quantities, to the detriment of other bulk wheat exporters. All bulk 
wheat exporters should have access to these facilities while allowing the operators of the facility to 
function in a commercial environment.

28
 

Further, in the second reading speech regarding the introduction of the WEMA, the Minister 
stated that “unless all exporters can obtain access to these critical facilities on fair and 
reasonable terms then one of the major objectives of the policy could be frustrated.”29 

In accepting undertakings from wheat port terminal service operators in 2009 and 2011, the 
ACCC acknowledged the WEMA was introduced to promote competition in the export of bulk 
wheat, which has various dimensions including: 

• the promotion of competition between marketers for the acquisition of bulk wheat from 
growers 

• the promotion of competition between exporters for the export of wheat from Australia 

• the concomitant promotion of competition for associated products and services, such 
as supply chain services and grower services. 

The ACCC also acknowledged that the promotion of competition in the form described may 
potentially be limited by anti-competitive conduct associated with port terminal facilities, and 
that the inclusion of the access test demonstrates a clear intention to legislate measures to 
mitigate the possibility of such conduct undermining the broader intent of the legislation. 

The ACCC notes that since accepting CBH’s 2011 Undertaking, amendments to the WEMA 
have been introduced which stipulate that the access test will be removed on 1 October 2014, 
subject to there being in place a mandatory code of conduct. The code must (among other 
things): 

• deal with the fair and transparent provision to wheat exporters of access to port 
terminal services by the providers of port terminal services 

• be consistent with the operation of an efficient and profitable wheat export marketing 
industry that supports the competitiveness of all sectors through the supply chain.30 

                                                      
28

  Commonwealth, Revised Explanatory Memorandum - Wheat Export Marketing Amendment Bill 2012, 
Senate, p. 6.  

29
  Commonwealth, Parliamentary Debates, House of Representatives, 29 May 2008, 3860 (Tony Burke, 

Minister for Agriculture). 
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The intent of the code reinforces that the promotion of competition may potentially be limited by 
anti-competitive conduct associated with port terminal facilities.  

The ACCC considers that the policy intentions as reflected in the WEMA, remain relevant to 
CBH’s 2011 Undertaking, and as such are relevant factors for the ACCC to consider in 
deciding whether to consent to a variation of the undertaking, pursuant to subsection 
44ZZA(3)(e) of the CCA.  

 

                                                                                                                                                           
30

  These are the two of the criteria that the Minister for Agriculture, Fisheries and Forestry must be satisfied 
that the code of conduct meets before approving the code, as set out in section 12 of the Wheat Export 
Marketing Act 2008, p. 14.  
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Appendix B: CBH’s final buyback clause 
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Port Blockage  means the situation where a Port Terminal Facility is unable to 
either receive additional Grain and/or load Grain onto a Nominated Vessel due to 
a delay in the loading of the previous Vessel, caused by circumstances such as 
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the previous Vessel(s) failing regulatory survey, regulatory impediments to 
exports, the grain to be loaded fails or likely to fail AQIS requirements or a 
disruption in the upcountry supply chain. 

 


