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CBH response in relation to submissions from Emerald Grain Pty Ltd on 

proposed variation to 2011 Port Terminal Services Undertaking  
 
This submission is to respond to Emerald Grain Pty Ltd's (Emerald) late submission on CBH's proposed 
amendments to its undertaking. 
 
As a general comment, CBH is concerned with the tone of Emerald's submission, particularly the 
suggestion that there is "potential for mischief" in the proposed amendments.  Emerald appears to 
misunderstand or ignore the reason for some of the amendments and instead substitutes an emotive, 
ulterior motive for the amendments.  For example, in clause 6.2(a)(iv), CBH has made subclauses (A) and 
(B) disjunctive.  Emerald has presented this proposal as being "[s]eemingly in confirmation of [its] fears" 
(although it does not clearly state what those fears are).  However, the reason why CBH used “or” 
instead of “and” is that it would allow CBH to buy back capacity in order to facilitate a maintenance 
shutdown.  This is consistent with the purpose of the clause.  
 
An emotive submission that implies ulterior motives and makes vague and unfounded allegations is not 
helpful and the ACCC should place little, if any, weight on it.  The amendments should be assessed on 
their merits and the emotive "digs" by Emerald made without any foundation should be ignored.  CBH's 
track record, combined with its obligations of non hindering and no discrimination, clearly demonstrate 
that CBH provides fair, non discriminatory and open access to all of its ports.  
 
Concerning Emerald's specific suggestions, CBH responds as follows. 
 
CBH disagrees with Emerald’s assessment that being able to buy back capacity would incentivise over-
estimation of capacity.  The problem with taking too conservative a view of capacity being offered as 
suggested by Emerald is that CBH might end up offering less capacity than would be efficient for CBH 
and industry.  For instance, if CBH estimated capacity "conservatively" CBH might end up with 
significantly less capacity on offer which would lead to inflated auction premiums.   
Further, CBH is mindful that the information provided by marketers on proposed shipping is often 
wrong.  For example, Emerald cites its shipping capacity as 90,000 tonnes per month yet on 9 out of the 
last 19 months has shipped in excess of its capacity, at times by more than 100%.  CBH does not 
understand how shippers would understand that a nomination for capacity significantly in excess of the 
stated capacity would be accepted.   
  
Contrary to the Emerald’s assertion that the buy back potential creates an incentive for CBH to inflate 
capacity and for CBH (which does not actually bid in the auction) to over bid, it would likely lead to an 
earlier closure of the auction and lower auction premiums.  If capacity purchased at auction exceeded 
the supply of grain (a possibility that exists currently), it is unlikely that there would be sufficient grain to 
create periods of congestion forecast by Emerald.   The proposal does not remove any risk of lost 
capacity for CBH Grain as the buy-back needs to occur for operational purposes associated with the port 
terminal. 
  
Notwithstanding Emerald’s assertion of how it might act, it is not in CBH’s interests to over-estimate 
capacity on the basis of a right to negotiate to buy-back capacity which cannot be applied in a 
mandatory manner.  This is because CBH considers that the long term reputational damage from 
consistent over-estimation of port terminal capacity exceeds any potential short term gain from putting 
the additional capacity out there. In addition, as the largest shipper from WA, CBH Grain would be 
significantly impacted by any delays that result from shipping congestion.  
  
Emerald's proposal that CBH Grain be prohibited from participating in any buy-back suggests that CBH’s 
marketing and trading division should be positively discriminated against.  This should be rejected.  The 
purpose of the undertaking is to provide a level playing field, not to discriminate against shippers.  
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Emerald's suggestion that an independent body assess whether a buy back was necessary suggests that 
CBH should hand over operational control of its port terminal business to third parties.  This is 
completely contrary to the object of access regulation.  Further, the ACCC is the appropriate body to 
assess whether CBH is complying with its obligations under the undertaking.  
 
CBH would be willing to prohibit any agreement or understanding on buying back capacity prior to that 
capacity being auctioned.  In addition, in the instance of forecast congestion, CBH would not buy-back 
capacity from a customer that did not have the capacity to execute it, as it is difficult to forecast 
congestion on the basis of an exporter that was unable to ship.  
  
CBH would not buy-back capacity from a customer only to re-offer that capacity at a later date.  In other 
words, once capacity has been re-purchased it will not be re-sold.   CBH is willing to agree not to do so.  
 
 


