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1 Introduction 

Purpose of submission 

1.1 Cooperative Bulk Handling Limited (CBH) makes this submission in support of its 
proposed variation to its Port Terminal Services Undertaking approved by the 
Australian Competition and Consumer Commission (ACCC) under section 44ZZA 
of the Competition and Consumer Act 2010 (Cth) (CCA).  

1.2 The amendments include a number of changes to: 

(i) introduce a single auction pool of capacity from November to October; 

(ii) introduce a premium rebate per auction; 

(iii) limit participants from reducing the aggregate capacity they bid across all 
lots by a maximum of 150,000 tonnes per round; 

(iv) allow customers to reposition capacity to a target shipping window at any 
time during the season provided sufficient notice is given; and 

(v) codify the process to acquire allocated capacity in certain circumstances. 

1.3 This submission: 

(i) explains the substantial changes to the Port Terminal Rules and the Port 
Terminal Services Agreement (Schedule 2 to the Undertaking);  

(ii) explains why the amendments to the Port Terminal Services Agreement 
and Port Terminal Rules satisfies the criteria for acceptance by the ACCC 
set out in section 44ZZA of the CCA; and 

(iii) explains why the amendments to the Port Terminal Rules are not 
inconsistent with clause 6 and clause 10.8 of the Undertaking. 

Structure of submission 

1.4 This submission is divided into 4 parts: 

(i) Part 1 contains introductory information; 

(ii) Part 2 explains CBH’s changes to its capacity allocation system; and 

(iii) Part 3 explains the process CBH is following with respect to the 
amendments. 
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2 Capacity Allocation  

2.1 CBH currently uses an auction system to allocate capacity according to demand in 
a non-discriminatory manner.  The ACCC and PC have each expressed support for 
the use of auctions to allocate capacity, however CBH believes minor amendments 
are required to ensure the Auctions run smoothly and allocate capacity more 
effectively.   

2.2 In late 2011 it became apparent that in high demand years, substantial premiums 
could be generated and that participant behaviour could result in distortion of the 
intent of the auction system.  CBH does not desire this behaviour for several 
reasons including: 

(i) High auction premiums may decrease the pool of participants exporting 
from WA; and 

(ii) Higher transaction costs for exporters and CBH in transacting the auction 
and in dealing with adverse events.  In the first instance, CBH estimates 
that where an auction lasted 6 business days, the auction actually 
subsumed the equivalent of more than two months of a full time 
employee. Over three auctions this amounts to a substantial cost to all 
participants.  

2.3 CBH made a number of changes to the Port Terminal Rules in 2012 to remove or 
ameliorate this distortion.  The changes have largely worked.  However, CBH 
considers that it needs further amendments to the Port Terminal Rules and the 
Port Terminal Services Agreement to further refine the system to ensure there is no 
repetition of these problems and to endeavour to continue to increase the 
efficiency of capacity allocation and throughput of CBH’s port terminal facilities.  

Proposed changes to the Auction System 

2.4 CBH proposes to make four main changes to the auction system as follows: 

(i) The introduction of single auction pool of capacity from November to 
October. 

(ii) The introduction of a premium rebate set per auction. 

(iii) Ability for customers to reposition capacity to a target shipping window at 
any time during the season provided sufficient notice is given. 

(iv) A limitation which restricts participants from reducing the aggregate 
capacity they bid across all lots by a maximum of 150,000 tonnes per 
round. 

Single Auction Pool 

2.5 The first of these changes CBH raised in 2012 following consultation with industry.  
The changes required amendments to the Port Terminal Services Agreement. 
However, it was not possible to amend the Undertaking within the statutory timeline 
in time to run the auctions in July 2012, despite broad agreement from 

 



stakeholders to make the required change to CBH’s Port Terminal Services 
Agreement lodged with the 2011 Undertaking. 

2.6 CBH considers that the benefit of this change will be to ensure that there is: 

(i) Greater flexibility with respect to trading and repositioning capacity by 
removing a separation between Harvest and Auction Capacity.  Different 
nomination rules will still apply for the Harvest Shipping Period in order to 
encourage shipment and recognise the difficulties of executing shipments 
during harvest. 

(ii) A smoothing of premium rebate differences between the Harvest 
Shipping Period and the Annual Shipping Period. 

(iii) Less administration for CBH and Customers in running and participating 
in two separate simultaneous auctions for a portion of the year. 

2.7 CBH wishes to confirm that the flexibility that presently exists with respect to nomination of 

vessels during the Harvest Shipping Period will remain the same. 

Auction specific rebate 

2.8 This idea was raised by an exporter during a conference on capacity allocation initiated by 

CBH in 2012.  At the time there was not sufficient support for this proposal and it had not 

been adequately discussed to progress in 2012.  In addition, this change would have 

required an amendment to the Undertaking as opposed the amendments to the Port 

Terminal Rules that were contemplated in 2012.  Over the course of 2012, CBH has had 

further opportunity to consider this change and discuss it with stakeholders and considers it 

has several benefits.  

2.9 An auction specific rebate will provide greater certainty to customers as to what their 

expected premium is at the end of the year.  In essence, the minimum rebate will be known 

as soon as the auction has completed as it will be equal to the average premium paid in that 

auction. This greater level of certainty is beneficial for all customers of CBH. 

2.10 An auction specific rebate will allow CBH to make additional changes to potentially bring on 

line new capacity after auctions have been held without impacting on the auction premium 

rebate of parties that have participated in prior auctions.  In this manner CBH can endeavour 

to be more responsive to market developments and take advantage of port efficiencies 

throughout the year without distorting the auction premium rebate that participants are 

expecting to receive. However, whilst this provides CBH with flexibility, it is CBH’s intention 

to offer all the capacity it reasonably considers can be provided at the time of first auction of 

a season so that supply is not being constrained. 

Repositioning Capacity 

2.11 A new clause 5.2(a)(ii) has been proposed for the Port Terminal Rules which permits 

customers to reposition capacity to a target shipping window at any time during the season 

provided that:  

(i) the target shipping window is within the repositioning windows described 
in the Reposition Matrix of the original shipping window;  

(ii) the target shipping window has Spare Capacity; and  

 



(iii) sufficient notice is provided. 

2.12 This provides customers with even greater flexibility to reposition capacity.  By increasing 

the notice period to 60 days, CBH also obtains greater operational efficiencies and can 

respond to changing circumstances with reduced costs.   

2.13 If a Customer cannot provide the required 60 days’ notice, the current repositioning limits will 

still apply.  CBH considers that this change merely provides further flexibility for its 

customers.  

Limitation on withdrawals 

2.14 A new rule 11.3 in the Auction Rules contained in the Port Terminal Rules has been 

proposed which states that: 

“Bidders are only permitted to reduce the aggregate capacity they bid across all lots by a 

maximum of 150,000 tonnes per round.” 

2.15 CBH considers that the introduction of withdrawal limits will have positive impacts including: 

(i) more capacity will be allocated at auction as bidders will not be able to 
remove significant amounts of capacity creating the situation where slots 
move from significant over-demand to significant under-demand; 

(ii) increased incentive for exporters to bid truthfully during the initial rounds 
of the auction as there is an increased risk that an exporter will not be 
able to withdraw tonnes and will be required to acquire that capacity at 
auction, and 

(iii) the withdrawal limit in each round will reduce volatility that might cause 
large changes in demand on a round-by-round basis. 

2.16 This change does not restrict the movement of bids between slots or across ports but rather 

prevents customers from withdrawing overall capacity from the auction. CBH considers that 

this change will further encourage auction participants to enter the auction with realistic 

demand estimates.  In this manner it is forecast that starting demand may be closer to 

finishing demand leading to an overall improved auction experience. 

Acquiring allocated capacity 

2.17 CBH has proposed a new clause 6.2 in the Port Terminal Rules which would permit CBH to, 

with the agreement of a customer, acquire allocated capacity from a customer for 

operational purposes, provided that: 

(i) it has consulted with the customer in respect to re-positioning capacity; 

(ii) it has consulted with the customer in respect to a revised laycan; 

(iii) the decision to acquire allocated capacity would not be inconsistent with 
clause 6 (Non-discriminatory access) and clause 10.8 (No Hindering) of 
the Undertaking; and 

(iv) CBH reasonably considers that the decision to acquire the allocated 
capacity would:  

 



(A) not have the effect of customers incurring materially greater 
demurrage at the relevant Port Terminal than would have been 
the case if no allocated capacity was acquired from the 
customer, or  

(B) be for the purpose of materially reducing forecast congestion at 
a Port Terminal Facility at a future date.   

2.18 This proposed buyback of capacity would be undertaken in order to reduce forecast delay 

and demurrage that would otherwise impact on CBH customers. CBH would only invoke this 

clause if it could ensure that no customers would be adversely affected and that the non-

discriminatory access clause of the Undertaking would not be breached.   

2.19 In consideration for CBH acquiring allocated capacity, the customer will receive the upfront 

marketer fee paid as a refund in respect to the capacity acquired back and would not be 

liable for Lost Capacity.   

2.20 The customer will also receive the average auction premium that was paid at the auction it 

acquired the capacity in question in.  The net effect is that acquiring allocated capacity will 

have no detrimental effect on another Customer’s auction premium rebate.  In additional a 

party that agrees to provide the Capacity back to CBH will not benefit from any auction 

premium rebate increase that would occur if other customers in the same auction incurred 

Lost Capacity and lost a portion of their entitlement to an auction premium rebate. 

2.21 Customers will not be given any concessions in relation to capacity that has become Lost 

Capacity or in other words, the decision to buyback capacity cannot be retrospective.   

3 Process 

3.1 To implement CBH’s proposed amendments, CBH must amend both the Port Terminal 

Rules and the Port Terminal Services Agreement (Schedule 2 of the Undertaking).  

Specifically:  

(i) to amend the auction system to provide for a single auction pool of 
capacity and to introduce a premium rebate per auction, CBH must 
amend the Port Terminal Rules and the Port Terminal Services 
Agreement;  

(ii) to limit participants from reducing capacity in a bid round, to allow 
customers to reposition capacity to a target shipping window at any time 
during the season provided sufficient notice is given and to codify the 
process to acquire allocated capacity, CBH must amend the Port 
Terminal Rules only. 

3.2 The changes detailed in 3.1(i) are interdependent and must occur at the same time in order 

for them to be effective. 

3.3 Capacity already acquired by customers for the current 2012/2013 Season as well as that 

which may be acquired in the remaining auctions of 2012/2013 Season will be subject to the 

rules contained in the current Port Terminal Rules and Port Terminal Services Agreement.  

Any new customers for the 2012/2013 Season will be offered the opportunity to negotiate or 

sign the current Port Terminal Services Agreement. 

 



 

3.4 If the Commission consents to the variation of the Undertaking pursuant to section 

44ZZBA(4) of the CCA, a customer that wishes to acquire capacity in the 2013/2014 Season 

will be offered the Port Terminal Services Agreement (as proposed to be amended) and will 

be subject to the provisions contained in Port Terminal Rules as they are proposed to be 

amended.   

Port Terminal Services Agreement 

3.5 The ACCC may consent to a variation of the undertaking if it thinks it appropriate to do so 

having regard to the matters in section 44ZZA(3) of the CCA. 

3.6 CBH considers that the amendments are in the public interest as they are pro-competitive in 

that they will:  

(i) increase transparency and certainty for users of CBH’s port terminal 
services; and  

(ii) increase efficiency and lower supply chain costs which increases 
exporters global competitiveness and returns to WA grain growers. 

3.7 The amendments are also consistent with the legitimate interests of CBH as they will 

provide for a more efficient capacity allocation system which will increase throughput and 

efficiency at CBH’s port terminals. 

3.8 The amendments to the auction system also support both the existing users of the system 

and the potential new entrants who may wish to gain access to the system.  

3.9 Therefore CBH considers that the proposed amendments meet the objectives set out in 

section 44ZZA(3) of the CCA and should be supported.  CBH proposes to amend the Port 

Terminal Rules by virtue of the amendment process for the Undertaking rather than through 

the specific Port Terminal Rules amendment process contained in the Undertaking.  This will 

provide a single consultation process with visibility for all parties and prevent parties having 

to monitor two separate consultation timetables. 
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