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In a paper delivered in September 2011 the ACCC Chairman, Rod Sims said the 

electricity market (one could add the gas market as well) “cannot be seen as truly 

competitive while consumers are not able to participate effectively.”1  The type of 

participation Mr Sims had in mind was in relation to changes in the rules under 

which Distributors are regulated and in assessing the standards that Distributors 

must meet.  Mr Sims’ point has a good deal of merit.  My purpose, however, is to 

look at a different aspect of consumer participation.  In part it is the aspect 

discussed by Ms Jo Benvenuti, namely the role of the consumer in the review of 

pricing determinations by the ACT.  In part it is broader than that.  I am also 

interested in the role of consumer groups in the initial price setting process. 

 

It is clear that consumers as well as consumer organisations such as Consumer 

Utilities Advocacy Centre (CUAC), play only a limited role in the very complex 

process of decision-making undertaken by the AER and an limited role in the often 

equally complex proceedings before the ACT. 

 

There are several reasons for the lack of involvement at both stages of the price 

setting processes.  Some reasons are practical, some are structural and some are 

cultural. 

 

                                                 
1 Rod Sims, Retail Energy:  A Fair Go for Consumers, 13 September 2011, ACOS & Choice – Energy at Home 
Forum 
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First and foremost there are the practical barriers to participation.  They are easy to 

identify: 

 The lack of financial resources required to become involved in the process.  

At the AER level, a pricing decision can take 12 months–18 months to 

resolve.   

 The volume of material that needs to be considered and analysed is 

enormous.   

 Technical expertise is needed to enable useful input into the decision-making 

process. 

 Lack of access to information in the hands of the AER and Distributors is a 

major hurdle.  Much of the information provided by Distributors to the AER, 

and also provided by third parties, is, or is claimed, to be “commercial in 

confidence”. 

 In proceedings before the ACT, legal representation is the order of the day 

and lawyers are not cheap. 

 

There are structural barriers that hinder consumer participation particularly before 

the ACT: 

 If a consumer group wishes to review an AER decision, it must first obtain 

leave.   

 If a consumer group wishes to intervene in a Distributor’s review application 

the group must obtain leave.  The ACT has a discretionary power to allow 

intervention.  The factors it takes into account do not encourage intervention.  

The factors include: 

o whether the consumer group will raise matters that are different from 

those that will be raised by the AER or the distributor; 

o whether the consumer group is likely to present information or material 

in a better manner than another party participating in the review; 
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o whether the consumer group’s interests are affected by the decision.  

The interest is taken to be affected if the decision relates to an object or 

purpose of the consumer group.  Its interests are not regarded as 

affected simply because its interests are different from those of the 

distributor.   

 In either case the ACT is required to hand down its decision within a short 

timeframe.  This tight timing is passed on to the parties and can be very 

difficult for an intervener. 

 A consumer group can only raise matters that were raised by it in 

submissions to the AER during the original pricing determination. 

 Once again costs are an issue.  It is not only the group’s own costs of 

participation, which I mentioned earlier.  In addition, the ACT has power to 

order an intervener to pay the costs of other parties.  In exercising that power 

the ACT must have regard to: 

o costs incurred by another party as a result of the intervener’s conduct 

o the time the ACT spent on hearing the review due to the intervener’s 

conduct 

o the time another party spent in preparing their case due to the 

intervener’s conduct 

o the submissions and arguments made to the ACT by another party. 

 A costs order could be the financial ruin of a consumer group.   

 

The third group of reasons that result in lack of involvement are what I refer to as 

cultural barriers.  This is a very loose concept.  I should explain in a little more 

detail what I mean. 

 

I am on record as saying that it is unfortunate that the ACT conducts itself with as 

much formality as a court.  Its procedures are largely a mirror of the court process.  



4 
 
Its hearings are conducted in a courtroom.  Parties are represented by solicitors and 

counsel.  The lawyers address the ACT as they would a court. 

 

I understand there is a view (not one that I share) that courtroom formality has 

benefits for administrative decision-making.  It is said that running the ACT as a 

court imposes discipline on the parties that would likely produce an efficient 

hearing.  Naturally, the assumption here is that the judge who presides over the 

hearing is an efficient judge.  For the time being let it be assumed that this is a 

universally true proposition. 

 

There are, nonetheless, particular disadvantages that result from this formality.  

One is that the usual participants (the regular practitioners in the field and the 

Tribunal itself) treat themselves as a club.  It is an inhospitable club, especially for 

an outsider, eg a consumer group, which without legal representation, wishes to 

join in.  It is only marginally less inhospitable if the consumer group is represented 

by lawyers.   

 

Why should this be so?  There is a view held by the judges who preside over ACT 

hearings and the usual participants that interveners will offer little by way of 

assistance in the resolution of a dispute, particularly when both sides of the dispute 

are represented.  The judge knows it will add to the parties’ costs in what already is 

an expensive process.  Intervention will inevitably lengthen the hearing time.  

Hence, it is only in exceptional cases that intervention is permitted. 

 

While there are these barriers to consumers and consumer group participation there 

is a more important issue at stake and that is whether consumers should have a role 

in the regulatory process.   
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The backdrop against which this question is to be examined is that, first, it is 

important, even fundamental, to consumers that they have long term access to 

energy sources such as gas and electricity.  Second, it is equally important that 

consumers have that access on reasonable terms. 

 

If these two broad propositions are accepted it follows that if access and terms of 

access are regulated, then consumers have a direct interest in the regulatory 

process.   

 

Lowe and Nelthorpe2 (both lawyers not economists) argue that a proper review 

process should ensure that it takes account of the consumer interest by facilitating 

the ability of consumer groups to participate in reviews sought by other parties; and 

ensuring that any review process appropriately balances the interests of all parties. 

 

Interesting, Lowe and Nelthorpe do not limit the factors that an appropriate review 

process should take into account to the interests of consumers.  They would include 

additional factors such as sustainable production of energy and the impact of 

energy production and distribution on the environment. 

 

Further, as regards the interests of consumers, Lowe and Nelthorpe point to 

concerns over and above the immediate outcome of a price determination that 

ought be taken into account.  Those concerns include: 

 the interests of low income and disadvantaged customers impacted by short 

or medium term considerations; 

 interests of environmentally focused customers concerned by longer term 

implications of a decision; 

 
2 Catriona Lowe & Denis Nelthorpe, Grounds for appeal – representing the public interest in the review of 
regulatory decision making in the energy market, September 2006 
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 the interests of future customers impacted by the lack of consideration of 

inter-generational equity of a decision. 

 

They conclude, for reasons I do not propose to consider, that judicial review, with 

broader rules for standing and protection from adverse costs orders, is the 

appropriate means of achieving a fair outcome for consumers. 

 

Interestingly the Lowe and Nelthorpe ideal assumes little or no role for the 

consumer in the original decision-making process.  This, in my view, is a 

significant omission, and not one made by other commentators. 

 

In United Kingdom, for example, Professor Stephen Littlechild3 is a strong 

advocate for consumer involvement in regulatory decision-making.  He has written: 

“To the extent that the regulator makes all the major decisions, this 

displaces and devalues the relationship that would otherwise develop 

between a utility and its customers.  Companies and consumers each find 

that their ends are more effectively achieved by appealing to the 

regulator – often using the media – than by talking to each other.  In 

consequence, relationships between utilities and their customers are less 

satisfactory than they otherwise would or could be. … 

 

The main condition for improved decision-making is that the customer 

groups should be given greater responsibility.  Faced with the costs of 

their decisions for customers, they can be expected to act as responsibly 

as regulatory bodies, to negotiate more flexibly, and to make choices 

with a more informed knowledge and understanding of the needs and 

preferences of customers.  The development of such a practice should 

 
3 Littlechild, Some Alternative Approaches to Utility Regulation, Institute of Economic Affairs, 2008 



7 
 

                                                

lead to more defensible decisions and greater innovation and learning in 

the sphere of regulation.” 

 

This type of approach has been mooted for Australia.  For example, Darryl Biggar4, 

an economist, has put forward several models for improving the role played by 

consumers in the regulatory process.   

 

They include: 

 the establishment of a formal ongoing consultative group between consumers 

and distributors under which both parties meet regularly to raise and resolve 

issues; 

 the establishment of a process under which consumer groups are primarily 

responsible for determining, in agreement with the distributor, both the 

overall regulatory framework and, within that context, periodic updates and 

adjustments to that framework; 

 where overall agreement between consumers and distributors cannot be 

reached, close involvement by consumer groups in the regulatory/dispute 

resolution process. 

 the creation of a new institution, eg an Office of Consumer Advocate, either 

within or outside the regulator, whose job it is to discern the long term 

consumer interest and then ensure that the interest is protected in the 

regulatory process.   

It is this last proposed model that is of interest to me.  It contemplates the 

possibility that the consumer might be looked after by the regulator.  This makes it 

necessary to identify the proper or appropriate role of the regulator.  Should the 

regulator be a consumer advocate or an independent arbiter.   

 

 
4 D Biggar, Public Utility Regulation in Australia, Where have we got to?  Where should we be going?, Working 
Paper No 4, July 2011 
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Professor George Yarrow, who is leading the review of the Limited Merits Review 

regime said in the Beesley Lecture5 he delivered in London in September 2010 that 

“Utility regulators should not be consumer watchdogs.”  In other words, according 

to Professor Yarrow, the consumer interest should not to be protected by the 

regulator.  But, if not the regulator then who might the protector be?   

 

If the regulator (eg, the AER) is to be (or remain) a neutral arbiter which, by and 

large is its present role, then there plainly is a pressing need to receive the 

considered views of consumers.  One-sided case presentations will, for obvious 

reasons, present difficulties to a neutral umpire.  The umpire will be more assisted 

by hearing opposing views.  That is, the neutral umpire should adjudicate a contest.  

Not a contest that is adversarial in the litigation sense but one in which there can be 

proper analysis of the opposing views.   

 

That contest could be achieved with an existing consumer group, appropriately 

funded, or a new entity with sufficient resources.  Either way, the cost would be 

substantial and there is a serious question regarding who is to bear that cost:  the 

government or the industry.   

 

There is an alternative scheme which could more easily be accommodated within 

the existing structure. 

 

In the first place, and contrary to Professor Yarrow’s view, the AER could be asked 

to represent the consumer interest.  The AER would then negotiate with distributors 

on pricing and the terms on which their service is to be provided.   

 

 
5 Yarrow, Where next for utility regulation? Beesley Lecture, Institute of Directors, London, 16 September 2010 
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It is to be expected that not all matters would be the subject of agreement.  In the 

event that any matter is not agreed, it should be resolved by an independent 

decision-maker.  The ACT can be given that role.   

 

Of course, the ACT’s structure and processes would need to change.  It should 

become an arbitrator of sorts.  While it might be useful for the ACT to remain 

under the overall control of a judge, ACT hearings need not involve judges, nor 

need parties be represented by lawyers.  Most disputes could be resolved by the 

expert panel, which would, when necessary, hear directly from distributors and the 

AER.   

 

In case a legal issue arises provision could be made for that issue to be referred to 

the Federal Court for resolution.  Hopefully, legal issues could be resolved fairly 

speedily and relatively cheaply.   

 

The ACT I envisage would need to be properly staffed.  The staff would principally 

be involved in the resolution of disputes.  But they would also have a role in 

developing policy.   

 

If the structure and size of the ACT is altered to accommodate this model there 

would be an additional cost to government.  But that cost is likely to be far less 

than is needed were there to be a properly funded consumer group that could play 

an appropriate role both at the initial AER decision-making stage and, later, on any 

review.   

 

Moreover, most of the areas of concern raised by consumer groups would disappear 

if the AER is to play the role of a consumer advocate. 

 



10 
 
If the existing regulator is not given that role, then steps should be taken to remove 

the barriers that prevent consumer groups playing a central role in the price setting 

process.  The changes that are required are at both stages of the price/terms setting 

process.   

 

Naturally, funding would need to be provided to the consumer group.  As to access 

to information, that should be provided as of right.  Commercially confidential 

information (often exaggerated I think) could be dealt with by non-disclosure 

obligations.  Perhaps there is a need to impose limits on who has access. 

 

At the review stage, the standing rules should be changed.  Recognised consumer 

groups (there will no doubt be a question what recognition in this context means) 

should be entitled to participate in a review as of right. 

 

Once again, problems regarding access to information and funding need be 

remedied.   

 

The requirements for leave to initiate proceedings should be removed.  The leave 

process is time consuming and expensive.  And it is not necessary.  I do not accept 

that parties or consumer groups are likely to bring on frivolous applications or raise 

frivolous points.  If they do there is no reason to think that an expert tribunal could 

not deal with them quickly by simply dismissing them in short order.   

 

Whatever may be the decision-making that will be in place following the Panel’s 

review of the Limited Merits Review Regime the consumer interest will become 

more important in price setting than in the past.  At least this is what may fairly be 

deduced from the Panel’s first report.  Still, if the consumers’ interest is to have a 

significant effect on price setting then that interest must be properly represented.  


