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Glossary
ABA

ABARES

ACCC

the Act
AGEA

AQIS
BHC

CBH
Emerald
ESCOSA
FCFS
FOB
GrainCorp
Mt

NCC

POAGS

PC
PLPs
Port Terminal Services

Proposed 2011
Undertaking

Reference Prices

Revised Draft

Australian Bulk Alliance Proprietary Limitedhé operator of
the Melbourne Port Terminal.

Australian Bureau of Agricultural and ResmiEconomics and
Sciences

Australian Competition and Consumer Commission

Competition and Consumer Act 20dTxh) (previously the
Trade Practices Act 197&Cth))

Australian Grain Exporters Association - reggetative body
for exporters of Australian grain

Australian Quarantine and Inspection Service
Vertically integrated bulk handling company
Cooperative Bulk Handling Limited

Emerald Group Australia Pty Ltd

Essential Services Commission of South Australia
‘First come, first served’ system of capaaltgcation
Free on board

GrainCorp Operations Limited
Metric tonne

National Competition Council

P&O Automotive and General Stevedoring, glseipof
stevedoring logistics and port management serucAsistralia

Productivity Commission
Port loading protocols
As defined by clause 4 thefRevised Undertaking

The access undertaking received from Viterra Omerst
Limited on 23 December 2010

The reference prices describelduse 5.2(a) or as varied in
accordance with clause 5.6 in the Revised Underggaki

Draft revised version of the Propddedertaking provided by
Viterra on 10 August 2011
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Revised Undertaking

SAFFGIC

SAPAR
SARAR
Shipping Stem

Standard Port Terminal
Service

Standard Terms

VFF

Viterra

Viterra’s trading arm

WEA
WEAS
WEMA

2009 Undertakings

Revised version of the Propbsetiertaking provided by
Viterra on 22 September 2011

South Australian Farmers Federation Grains Industry
Committee

South Australian Port Access Regime
South Australian Rail Access Regime

Means the stem of ships nominatezkpwgrters for loading at
Viterra’s port terminals as published by Viterra

A Port Terminal Service specified as such in a Bohtedule
attached to the Revised Undertaking

the Standard Terms and conditiawited in clause 5.1(a) of
the Revised Undertaking, or as varied by clausge}b.6

Victorian Farmers Federation Grains Group

Viterra Operations Limited (ABN: 88 007 5366)—Operator
of the Port Terminals in South Australia

Viterra Limited (ABN 59 0849 130)—accredited exporter of
bulk wheat

Wheat Exports Australia
Wheat Export Accreditation Scheme 2008
Wheat Export Marketing Act 2008 (Cth)
Access undertakings for Grain@pprations Limited,
AusBulk Ltd (now Viterra Operations Limited) and

Co-Operative Bulk Handling Limited accepted by &@CC on
29 September 2009



Summary

On 28 September 2011, the Australian Competiti@h@onsumer Commission
(ACCC) made a decision pursuant to section 44ZZA(3hefdompetition and
Consumer Act 201(Cth) (Act) to accept a proposed access undertaking lodged by
Viterra Operations Limited\iterra) on 22 September 201R¢vised Undertaking.
The reasons for the ACCC'’s decision are set otitismdocument.

The Revised Undertaking relates to the provisioaaaiess to services for the export
of bulk wheat at six grain terminals operated bieka in South Australia.

These terminals are:

Port Lincoln

=  Port Adelaide Inner Harbour
=  Port Adelaide Outer Harbour
= Port Giles

= Thevenard

Wallaroo.

Viterra has submitted the Revised Undertaking tetrtiee access test provisions of
theWheat Export Marketing A@008 (Cth) WEMA ), required for it or an associated
entity to be accredited as a bulk wheat exporter.

The ACCC is also issuing final decisions on propasedertakings from Australian
Bulk Alliance Pty Ltd ABA) regarding its operation in Victoria and Co-opemat
Bulk Handling Limited CBH) regarding its operations in Western Australian. O
22 June 2011, the ACCC accepted an undertaking @ainCorp Operations
Limited (GrainCorp) regarding its operations on the east coast ofrAlis.

GrainCorp, Viterra and CBH each have in place amsx undertaking accepted by
the ACCC in 20092009 Undertakingg, while ABA has provided an undertaking to
the ACCC for the first time. The ACCC considersttige 2009 Undertakings are a
relevant matter in the assessment of Viterra’s s&l/lundertaking, in accordance
with s. 44Z7A(3)(e) of the Act. This is discusseuthier in section 2.1.1.1.

The ACCC has considered each undertaking on itsroenits and notes that, while
undertakings accepted by the ACCC from each butkllvag companyBHC) reflect
the particular circumstances of that company, theeecertain aspects of the
undertakings for which the ACCC has sought a ctersigpproach across the bulk
wheat export industry.

Viterra initially submitted a Proposed Undertakong23 December 201®(oposed
2011 Undertaking pursuant to Division 6 of Part IlIA of the Ach@n theTrade
Practices Act 1974Cth)). On 11 August 2011, the ACCC issued a Dbaftision to
not accept the Proposed 2011 Undertaking, but adiedged that a revised draft of



the Proposed 2011 Undertaking submitted on 10 Awgikl Revised Draff) was
likely to be accepted if formally lodged by Viter@n 22 September 2011, Viterra
withdrew the Proposed 2011 Undertaking and formallymitted the Revised
Undertaking.

ACCC view on key issues

Overall approach

The overall approach of the Proposed 2011 Undergakas been retained in the
Revised Undertaking. This approach includes theiehg mechanisms for the
provision of access:

= a publish-negotiate-arbitrate model for price and-price terms of access

= obligations to provide non-discriminatory access aat to engage in conduct
with the purpose of hindering access

= obligations to negotiate access in good faith

= provisions for arbitration of access disputes

The Revised Undertaking differs from the Proposgtil2Undertaking in regards to
the following features:

» the introduction of an auction system as opposedfiist come, first served
approach;

* increased transparency with regard to:
o0 available capacity
o specific services provided for fees charged
0 stocks at port
= additional powers and an enhanced role for the ACCC

In the Draft Decision, the ACCC took the prelimiparew that the Revised
Undertaking was likely to be appropriate havingareigto the matters in s. 44ZZA(3).

Capacity allocation method

It is the ACCC'’s view that an auction system isagpropriate means for allocating
port terminal capacity in South Australia. The AC@@med the view that the first
come, first servedHCFS) capacity allocation system operated by Viterrdaurits
2009 Undertaking did not operate effectively inipgs of constraint, most notably for
bookings made for the 2011/2012 season.

Viterra’s Revised Undertaking proposes to introdaceuction system by mid 2012
after engaging with industry on the design and bgreent. The Revised



Undertaking also provides that the ACCC is to haveversight role with respect to
the final design of the auction system.

Submissions from stakeholders support the intradoctf an auction system;
however, four of the eleven submissions raise amsaegarding the payment of fees
and suggest that there must be a mechanism withiauction system to ensure
competitive neutrality between Viterra’s own traglisrm and third party exporters in
making capacity bookings.

In making its decision to accept the undertaking,ACCC has formed the view that
the obligations in the Revised Undertaking to idtroe an auction system, including
that the auction rules satisfy a number of prirespecified in the Undertaking, is
appropriate. The process specified in the Undertakicludes industry consultation
and based on submissions received the ACCC exjpelttstry to be actively involved
in the process of designing the auction rules. Uiginats oversight role, the ACCC
will ensure that the final auction design is appiate having regard to the legislative
framework of the Act and the objectives of WEMA.

Transitional arrangements

Prior to the introduction of the auction systemieyfia proposes to continue the FCFS
capacity allocation system as it currently existthie 2009 Undertaking. Pursuant to
these arrangements alone, capacity at Viterra’stst favoured terminals—Port
Lincoln and Port Adelaide Outer Harbour—has beewkbd out by two exporters for
the peak shipping period of January to April 20h2order to address concerns raised
by stakeholders and the ACCC, regarding the dettat@ffect on competition
resulting from having only two exporters with accés these ports for this period,
Viterra has removed a proportion of its own tradamm’s bookings from these ports
during this period to allow capacity to be usedbyer third party exporters.

From 1 October 2011, Viterra will also introduceaseres in its Revised Undertaking
to increase the flexibility of capacity bookinglagive an incentive for the return of
unwanted capacity so that it can be offered batck@¢onarket. These measures
include allowing bookings to be transferred betwslippers and allowing shippers to
move their bookings to different shipping periodports, provided there is available
capacity.

Concerns raised by a number of industry particpantelation to the transitional
arrangements proposed by Viterra relate to thedas and transparency of the initial
allocation of capacity, the large proportion of kiogs held by a small number of
exporters and the effect this will have on comptiand prices in the upstream
market.

Notwithstanding these submissions, the ACCC remaiitise view that the
transitional arrangements proposed by Viterra gmeagmatic approach to the interim
period prior to the introduction of an auction amt allow for more competition in
the upstream market than would have been the nake absence of such
arrangements. The ACCC understands that Vitepraposal will allow a total of
seven exporters to access capacity at each of.Padin and Port Adelaide Outer
Harbour. Itis the ACCC's view that the arrangetsenill increase competition in
the upstream wheat purchasing market and will heveficial effects for growers.



For the corresponding period in 2011, eight expsréecessed each of these two
ports.

This issue is discussed further in chapter 3 &f Bimal Decision.

Approach to pricing

The Revised Undertaking requires Viterra to pubtighails in relation to the specific
services covered by its standard charges set déiReferences Prices. The ACCC
has formed the view that this provision in the Redi Undertaking will increase the
transparency of Viterra’s differential charges arniteria for the application of those
charges, and is appropriate having regard to tieeasts of access seekers in
accordance with s. 44ZZA(3)(c) of the Act. The ACC@&hsiders that the additional
information provided by Viterra under the Reviseadédrtaking will allow access
seekers to negotiate which particular services tagyire, regardless of the
‘approved’ or ‘non-approved’ status of the origintlee wheat.

Decision

As set out in Chapter 6, on 28 September 2011A@@C decided to accept the
Revised Undertaking provided by Viterra on 22 Seyiiter 2011.

In reaching its decision the ACCC has had regaalltmatters listed in s. 44ZZA(3),
and is of the view that the Revised Undertakingpigropriate to accept having regard
to each of those matters.

The ACCC has considered the views of stakeholaersaching its decision to accept
the Revised Undertaking.



1 Background

Under Division 6 of Part llIA of the Act, the ACC@ay accept an undertaking from
a person who is, or expects to be, the providers®rvice, in connection with the
provision of access to that service.

The ACCC received the Revised Undertaking from aen 22 September 2011.
The Revised Undertaking relates to the provisioaaafess to services for the export
of bulk wheat at six grain terminals operated biekfa in South Australia.

Viterra submitted the Revised Undertaking in acaaa# with legislative
requirements under the WEMA, as set out in Chéhter

1.1 Process leading to the Revised Undertaking

In the ACCC'’s Draft Decision released on 11 Audil1 Oraft Decision), the
ACCC took the view that the Proposed 2011 Undentakubmitted by Viterra on
was not likely to be appropriate.

In the lead up to the ACCC releasing a Draft Decisthe ACCC engaged in
discussions with Viterra regarding concerns witte¥fa’s Proposed 2011
Undertaking. Based on these discussions, Vitetnengted a draft revision of its
Proposed UndertakindgRévised Draft) with a view to addressing the ACCC'’s
concerns. The Revised Draft was provided to the 8@8 10 August 2011, and
while it largely addressed the ACCC'’s concernsj@lper of minor issues remained
outstanding. The Revised Draft was not submittea fmsmal ‘replacement’ of the
Proposed 2011 Undertaking.

On 22 September 2011, Viterra submitted its ReVigedertaking, which the ACCC
IS accepting pursuant to s. 44ZZA(3).

1.1.1 Proposed 2011 Undertaking—23 December 2010

Viterra’s Proposed 2011 Undertaking was based emgémeral approach of the 2009
Undertaking, for a further period of three yearslidl, however, include a number of
minor changes, which are detailed in the ACCC’sfCp&cision.

In its Draft Decision, the ACCC formed a prelimipasiew that the Proposed 2011
Undertaking was not appropriate, but that it wdegdikely to be appropriate if
certain changes were made.

1.1.2 Revised Undertaking— 22 September 2011

In response to the ACCC views set out in the Odaftision, Viterra withdrew the
Proposed Undertaking and formally submitted theis&lvUndertaking on

22 September 2011. Significant changes from thpda®d Undertaking to the
Revised Undertaking include:

® the introduction of an auction system commencing 2612

= greater flexibility for shippers to move, transfer,surrender their capacity
bookings



= provisions for the publication of greater inforneattiwith respect to available
capacity, stocks at port and pricing.

The Revised Undertaking incorporates minor amendsrterthe Revised Draft and a
new clause 9.2(b) to the effect that the port loggirotocols PLPs) must be, and
continue to be a comprehensive statement of Vitepalicies and procedures for
managing demand for port terminal services.

The ACCC decided on 28 September 2011 to accefRehesed Undertaking.

1.2 Transitional arrangements

In addition to the Revised Draft, and in respomsthé ACCC’s concerns regarding
the large number of nominations received in earirdyt 2011 for execution after the
expiry of the 2009 Undertaking, Viterra submitteahsitional arrangements pursuant
to which Viterra indicated it would remove a projpam of its own bookings from the
stem for Port Lincoln and Port Adelaide Outer Harbia the period January to April
2012. As a result of vacating or moving these pagthookings Viterra’s trading
arm’s bookings will be close to the proportioncapacity it executed in 2011—
approximately 26 per cent of available capaciti@t Lincoln and 34 per cent of
available capacity at Port Adelaide Outer Harbour.

The capacity made available by removing Viterrditrg arm’s bookings will be
redistributed to other exporters based on the afipriority created under the FCFS
capacity allocation system. In addition, exporteitsbe able to move or trade
bookings in accordance with the new provisiondh& RPLPs.

These issues are discussed further in Chaptett8sofinal Decision.

1.3 Public consultation process

The Act provides that the ACCC may invite publibsussions on an access
undertaking application.

The ACCC published an Issues Paper on 20 JanuddyifQiting submissions on the
Proposed Undertaking. The ACCC directly advised@xmately 80 stakeholders,
including accredited wheat exporters, grain groy@arsning organisations and
regulatory bodies of the public consultation praces

The ACCC published a Draft Decision on 11 AugustP®h which it considered that
Viterra’s Proposed Undertaking would not be appedpr but that its Revised Draft
submitted on 10 August 2011 was likely to be appabg if formally submitted.
Submissions on the ACCC'’s Draft Decision and thei$&sl Draft were invited.

1.3.1 Submissions received

The ACCC received submissions from Viterra anditpiarties on its Issues Paper
and its Draft Decision, including the Revised Diaft Viterra's proposed transitional
arrangements. Viterra also provided submissiomssipport of its Proposed 2011
Undertaking.



As part of its assessment of the Proposed 2011 takdleg and the arrangements
relating to the nominations made in March 2011 A€ C considered the
transitional arrangements relating to bookings n@adsuant to the 2009 Undertaking
for execution after the expiry of the 2009 Undeirigk In order to obtain views from
industry participants, the ACCC issued 12 notiagsyant to s. 44ZZBCA(1) of the
Act. The notices were issued to exporters who agpean the Viterra shipping stem.

A summary of submissions received by the ACCC duconsultation leading to the
Draft Decision, and in response to the ACCC'’s raetpiéor information is at
Appendix A of the ACCC's Draft Decision. Submisssareceived in response to the
Draft Decision are summarised in the relevant arapif this Final Decision.

1.3.1.1 Submissions from Viterra

Viterra provided the following public information respect of the Proposed 2011
Undertaking and Revised Undertaking:

® jnitial supporting information provided on 23 Dedsen 2010
= submission in response to third party submissioasiged on 23 March 2011

= response to the ACCC’s s. 44ZZBCA request for mfation issued on 5 April
2011, provided on 11 April 2011

= response to the ACCC’s s. 44ZZBCA request for mfation issued on 15 April
2011, provided on 5 May 2011

= submission in relation to receivals into Viterrprt terminals dated 30 June 2011
= submission in relation to transitional arrangem@ntsvided 28 July 2011

= Revised Draft of the Proposed 2011 Undertakingdda@August 2011

= submission in response to the Draft Decision predidn 1 September 2011

= submission of the Revised Undertaking provided ®i5@ptember 2011.

Viterra has also referred to information it subgdtin relation to the 2009
Undertaking, provided on 16 April 2009, 3 Septenit@d9 and 17 September 2009.

In addition, Viterra’s trading arm, Viterra Limitecesponded to the ACCC’s
s. 44ZZBCA request for information issued on 5 Ap@il1l. The response was
provided on 11 April 2011.

1.3.1.2 Submissions received from interested parties

The ACCC received public submissions on its Dratidion from the following
parties in relation to Viterra’s Proposed 2011 Utaelkeng and Revised Draft:

= Australian Grain Exporters AssociatioRGEA), provided on 31 August 2011

= Bunge Agribusiness Australia Pty LtBuynge), provided on 30 August 2011



=  CBH Grain Pty Ltd CBH Grain), provided on 31 August 2011

= Concordia Agritrading (Australia) Pty LteConcordia), provided on 24 August
2011

= Emerald Group Australia Pty Lt&(nerald), provided on 29 August 2011

® Flinders Ports South Australiglinders Ports), provided on 31 August 2011
®  Gavilon Grain Australia Pty Ltd3avilon), provided on 29 August 2011

= JK International Pty LtdJK International ), provided on 30 August 2011

= |ouis Dreyfus Commodities Australia Pty Ltdo{uis Dreyfus), provided on 31
August 2011

= South Australian Farmers Federation Grains Industmmittee $AFFGIF),
provided on 29 August 2011

= Viterra, provided on 1 September 2011

The ACCC received responses from the followingipaiin relation to the notices it
issued pursuant to s. 44ZZBCA(1) of the Act, contwy the transitional
arrangements relating to bookings made pursuahet@009 Undertaking for
execution after the expiry of the 2009 Undertaking:

= AWB Limited

= Bunge

= Cargill Australia Limited Cargill)

= CBH Grain

= Concordia

= Elders Toepfer Grain

= Emerald

=  Gavilon

= Louis Dreyfus

= Pentag Nidera Pty LimitedPéntag

®=  Plum Grove Pty LtdRlum Grove)

= Touton Australia Pty LimitedTouton).



1.3.1.3 Confidential submissions

To facilitate a fair and transparent process, tR&& requested, and received,
permission from parties who provided confidentigdsissions or responses to use
information provided confidentially in a de-ideingidi manner. This information is
summarised in Appendix A of the Draft Decision.

1.4 Timeline

The following timeline sets out the key stageshim ACCC’s assessment of Viterra’s
Proposed 2011 Undertaking and Revised Undertakilhgelevant documents are
available on the ACCC websit@ww.accc.gov.au

Timeline — Viterra Proposed 2011 Undertaking and Reised Undertaking

23 December 2010 Viterra’'s Proposed 2011 Undentaguromitted to the ACCC for
assessment under Part 1A of the Act

20 January 2011 Release of ACCC Issues Paper

20 January - Public consultation on the Proposed 2011 Underggkin
4 March 2011

4 April 2011 The ACCC issued 12 notices pursuarst w4ZZBCA(1) of the Act
concerning Viterra’'s transitional arrangementstiedato bookings
made pursuant to the 2009 Undertaking. Submissioresponse to
these requests for information were due by 7 A01l1

4 April 2011 Interested stakeholders who did noeree a s. 44ZZBCA(1) notice
were also invited to make submissions in relatoWiterra’s
transitional arrangements. Submissions in respmndeese requests
for information were due by 8 April 2011

5 April Further requests for information were sent to GeacViterra
Limited (Viterra’s trading arm) and Viterra Opemats Limited
(Port Operator)

15 April - On 15 April 2011 the ACCC sent a request for infation to Viterra
4 May 2011 under s. 44ZZBCA of the Act. The notice operated adock
stopper’. The 180 day statutory timeframe resunred May 2011.

20 June - 8 July Viterra requested that the period 20 June 201182011 be

2011 disregarded in calculating the 180 day period deoto allow Viterra
additional time to provide information. On 5 July1A4, the ACCC
agreed to Viterra’'s request.

1 August 2011 Viterra provided a Revised Drafttsfuindertaking, responding to
ACCC concerns with the Proposed 2011 Undertaking




11 August 2011 ACCC issued a Draft Decision tegtViterra’s Proposed 2011
Undertaking, but stated its preliminary view tHa Revised Draft
would be acceptable

11 — 31 August 2011  Public consultation on DraftiBen
22 September 2011  Viterra formally lodged the Renvigndertaking
28 September 2011  ACCC accepts Viterra’s Revisetdttaking.

29 September 2011  ACCC publishes its ‘Final Denigiwoviding reasons for its
decision

1.5 Further information

Viterra’'s accepted Revised Undertaking and othlewveat materials, including
supporting submissions from Viterra and public sigsions by interested parties, are
available on the ACCC'’s website at www.accc.gowgdollowing the links to ‘For
regulated industries’ and ‘Wheat Export’, or via flollowing link: Wheat Exports:
Port Terminal Services Access Undertakings.

If you have any queries about any matters raise¢disndocument, please contact:

General Manager

Transport & General Prices Oversight Branch
Australian Competition and Consumer Commission
GPO Box 520

Melbourne Vic 3001

Phone: 1300 302 502
Email: transport@accc.gov.au
Fax: +61 3 9663 3699

-10 -



2  Decision making framework

This chapter details the following:

= the legal test the ACCC must apply in assessimgcaass undertaking given to
the ACCC under Part IlIA of the Act

= the regime for regulation of bulk wheat export@bbshed under the WEMA.

2.1 Overview of the ACCC’s assessment

2.1.1 Legal test for assessment

The test the ACCC applies in deciding whether teptan access undertaking is set
out in s. 44ZZA(3) of the Actf the ACCC accepts the undertaking, the provider i
required to offer third party access in accordanmitle the undertaking. An access
undertaking is binding on the access provider amdoe enforced in the Federal
Court upon application by the ACCC. The ACCC magegt an access undertaking if
it thinks it appropriate to do so, having regardh® following matters set out in s.
4477A(3) of the Act:

= the objects of Part IlIA of the Act, which are to:

= promote the economically efficient operation ok w$ and investment in the
infrastructure by which services are provided, ébgrpromoting effective
competition in upstream and downstream markets; and

= provide a framework and guiding principles to emage a consistent
approach to access regulation in each industry;

= the pricing principles specified in s. 44ZZCA oétAct (see further below);
= the legitimate business interests of the providéh® service;

= the public interest, including the public intereshaving competition in markets
(whether or not in Australia);

= the interests of persons who might want accedsetgérvice;

= whether the undertaking is in accordance with aes& code that applies to the
service; and

= any other matters that the ACCC thinks are relevant

The ACCC has considered each port terminal seracesss undertaking on its own
merits, but within the broader context of the Aakém wheat export industry (having
regard to sections 44ZZA(3)(aa) and (e) of the Athere are some aspects of the
undertakings where consistency is achieved by aupgie same approach for all
undertakings and other aspects for which it is eppate that the undertakings
contain different provisions. Where consistencthie provisions contained in the

11



undertakings is considered appropriate, the ACCnlaéed this in the Final
Decision.

In relation to the pricing principles, s. 44ZZCAtbe Act provides that:

= regulated access prices should:

» be set so as to generate expected revenue foulated)service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated
service or services; and

* include a return on investment commensurate welrégulatory and
commercial risks involved; and

® access price structures should:
= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

= not allow a vertically integrated access providesét terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesasohigher; and

® access pricing regimes should provide incentivesdoce costs or otherwise
improve productivity.

2111 Other matters

WEMA

The ACCC considers that the regulatory scheme ksttald by the WEMA, and the
rationale for the inclusion of the access teshendtatute are, under s. 44ZZA(3)(e),
matters relevant to the current decision.

In particular, the ACCC acknowledges Parliamenttention in introducing the
access test, which was to ensure that accredifgattexs provide fair and transparent
access to their facilities to other accredited etgye. As the Explanatory
Memorandum states, the WEMA access test is:

...intended to ensure that accredited exportersotvator operate port
terminal facilities provide fair and transparentess to their facilities to other
accredited exporters. The test aims to avoid regisonopolies unfairly
controlling infrastructure necessary to export vthedulk quantities, to the
detriment of other accredited exportérs.

Further, in the second reading speech, the mirssaed that ‘unless all exporters can
obtain access to these critical facilities on &nd reasonable terms then one of the
major objectives of the policy could be frustratéd.

1 Explanatory Memorandum, Wheat Export Marketintj 3008, p. 31.

CommonwealthParliamentary DebatedHouse of Representatives, 29 May 2008, 3860 (Tony
Burke, Minister for Agriculture).
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The ACCC acknowledges that Parliament’s intentmopromote competition in the
export of bulk wheat has various dimensions, inicigd

= the promotion of competition between marketerdtieracquisition of bulk wheat
from growers;

= the promotion of competition between exportersliierexport of wheat from
Australia; and

= the concomitant promotion of competition for asatedl products and services,
such as supply chain services and grower services.

The ACCC acknowledges Parliament’s recognition thafpromotion of competition
in the form described may potentially be limitedanti-competitive conduct
associated with port terminal facilities, and tthet inclusion of the access test
demonstrates a clear intention to legislate meadormitigate the possibility of such
conduct undermining the broader intent of the lagen.

WEMA and the accreditation scheme are discussdddiuin section 2.1.2.

2009 Undertakings

The ACCC also considers that the 2009 Undertakangs relevant matter under

s. 44ZZA(3)(e) in the assessment of Viterra’s Redigindertaking. Through the
operation of the 2009 Undertakings the ACCC haseghinsight as to the effect of
Part IllA access undertakings across the wheatrexpdustry in practice. The ACCC
considers that this experience is relevant to #sessment of Viterra’s Proposed
Undertaking and the Proposed 2011 Undertakingiseobther port terminal operators.

2.1.2 Access test

The WEMA came into effect on 1 July 2008. The WEMIAd associated transitional
legislation replaced the Export Wheat Commissiat &@inew statutory body, Wheat
Exports Australia\WEA), which has the power to develop, administer arfdree an
accreditation scheme for bulk wheat exports, incigdhe power to grant, vary,
suspend or cancel an accreditation.

Under the WEMA, parties without WEA accreditatiae @rohibited from exporting
wheat in bulk from Australia. Parties seeking aditegion as bulk wheat exporters
must be deemed by the WEA to be ‘fit and propeviigregard to certain criteria.
The WEMA further provides that parties seeking buleat export accreditation that
also provide ‘port terminal services’ (Port Ternli@gperators) must satisfy an
additional ‘access test'.

Part of the ‘access test’ is linked to Part lllAtbé Act. The relevant part of the
access test will be satisfied if either:

®  The relevant transitional legislation is théeat Export Marketing (Repeal and Consequential

Amendments) Act 20@Eth).
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= the ACCC has accepted from a person who owns oatgsea port terminal
facility used to provide a port terminal serviceaatess undertaking under
Division 6 of Part llIA of the Act, and that undaking relates to the provision to
accredited wheat exporters of access to the ponirial service for purposes
relating to the export of wheat; or

= thereisin force a decision under Part llIA of thet that a State or Territory
regime is an ‘effective access regime’ and thaitmegprovides for access to the
port terminal service for purposes relating togkport of wheat.

Under the ‘access test’ providers of port termgebices must also comply with
‘continuous disclosure rules’ set out in s. 24(#he WEMA. In summary, the
continuous disclosure rules require the Port Teaim@perators to publish on their
websites:

= their policies and procedures for managing demang@drt terminal services
(Port Loading Protocols)

= a statement, updated each business day, settingmangst other things, the
name of each ship scheduled to load grain usingt@oninal services, the
estimated date on which grain will be loaded it $hip, the date on which the
ship was nominated and the date on which the ndiromaas accepted (this
statement is commonly termed tBkipping Sten).*

Viterra has submitted its Proposed Undertaking,aanmequent Revised
Undertaking, to the ACCC pursuant to Part IlIA o tAct for the purpose of
satisfying the access test.

2.1.3 South Australian regulatory regime

Under s. 44ZZA(3AA) of the Act, the ACCC must notapt an undertaking
provided to it under subs. 44ZZA(1) if a decisidrite Commonwealth Minister is in
force under s. 44N of the Act that a regime esshblil by a State or Territory for
access to the service is an effective access re@mé May 2011, the Parliamentary
Secretary to the Treasurer, as designated Mineteepted a recommendation from
the National Competition CounciNCC) and certified that the South Australian Port
Access RegimeSAPAR) is an effective access regime for a period ofytegrs under
s. 44N of the Act.The SAPAR is administered by the Essential Sesvice
Commission of South Australi&EECOSA).

The SAPAR provides for a negotiate/arbitrate fraimdwior access to ‘maritime
services’ at ‘proclaimed ports’, and a price regalaregime for ‘essential maritime
services’ as defined under tN&ritime Services (Access) Act 20@A). All ports
covered by the Revised Undertaking are ‘proclaipeds’ under the SAPAR.
‘Maritime services’ under the SAPAR include loadimrgunloading vessels by means
of port facilities that are ‘bulk handling facik$’ (as defined in thBouth Australian
Ports (Bulk Handling facilities) Act 199&A)) and involve the use of conveyor belts.

See s. 24(4) of the WEMA for detail about thetoarous disclosure rules.
A copy of the certification and statement of reasaagether with the NCC’s Final Recommendation to the
Minister on this matter, is available on the NCC vitehg/ww.ncc.gov.au

14



The NCC states that this does not include stotagssential maritime services’
include providing or allowing for access of vesspl®viding port facilities for
loading and unloading vessels and providing bdahsessels, at the proclaimed
ports.

On 26 July 2011, the Minister also certified theitBoAustralian Rail Access Regime
(SARAR) as an effective access regime under s. 44N oAtheThe SARAR

provides a negotiation/conciliation/arbitration wégion of access to railway services,
including the service of providing (or providing @perating) railway infrastructure
for another industry participant. ESCOSA also lesponsibility for enforcing and
monitoring the SARAR.

In its Revised Dratft, Viterra proposed draftingféreclauses 4.1(b)(ii) and 7.6(b)(i))
to address what it considers is a potential ‘oyeiiesue. In short, it proposed to
‘carve out’ access to those services covered b#&RAR and SARAR, and provide
for the ACCC to determine whether it has jurisdintto consider an access dispute.

In its submission in response to the ACCC'’s Dragtision, Flinders Ports, a private
port operator which owns and operates the portghich Viterra provides port
terminal services, questions how Viterra's accestertaking would operate under or
beside the requirements of thiaritime Services (Access) Act 20@A) (the

SAPAR). Flinders Ports submits that the underigkinould be amended to clarify
that it only relates to services which are not sabjo the SAPAR. Flinders Ports
further suggests that the services to which thesscandertaking applies should be
clearly identified to avoid uncertainty for accesgkers as to which regulator has
jurisdiction.

The ACCC has formed the view that the ‘carve oub\sion at clause 4.1(b)(ii) of
the Revised Undertaking is appropriate in thapécsfies that the undertaking does
not apply to any service to the extent that itisjsct to a regime that has been
certified in accordance with s. 44N of the Act (efhincludes services covered by the
SAPAR and SARAR) and that this carve out addreBBeders Ports’ concern that
the Proposed 2011 Undertaking should be claribgprovide that it only relates to
services which are not subject to SAPAR.

Further, the ACCC has formed the view that cladséf)(i) and 7.7(a)(vi) of the
Revised Undertaking are appropriate as these daquseide that the ACCC, or an
independent arbitrator, may assess any disputasase by case basis in order to
determine whether the dispute relates to a partited service that is the subject of
the undertaking and therefore determine the extewhich either the ACCC or the
arbitrator has jurisdiction.

® NCC, Final Recommendations on the South Austra¥iar Access Regime, 10 March 2011, p.9
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3 Capacity management

3.1 Capacity allocation arrangements

3.1.1 Transparency of information

The ACCC expressed the view in its Draft Decistoat information as to available
capacity published on a yes or no basis was ircseiffi in assisting exporters to plan
their export activities. In response, Viterra hadertaken to publish an available
capacity table pursuant to clause 10.2 of the Revisndertaking. The available
capacity table will include an indicative estimafeéhe available capacity for each
Port Terminal. Viterra will publish reasons for argriation of the indicative
estimates.

3.1.2 Auction system

In its Draft Decision, the ACCC expressed the vibat the FCFS capacity allocation
method was not appropriate in the circumstancesdylito be faced by Viterra over the
term of its Proposed 2011 Undertaking, of expectgghcity constraints and limited
competitive constraints to neutralise the incerstifice self preferential treatment by
Viterra.

In response, Viterra has submitted a Revised Uaklieg which contains an
obligation to introduce an auction system. Vitgaraposed to introduce auction
arrangements by mid 2012. Clause 9.5 provideglieaduction system will be
introduced by a variation of the PLPs and thatA&cC will have an oversight role
of that process. The ACCC may, after assessinguhgon system proposed
(including public consultation), issue an ‘auctmijection notice’. Pursuant to clause
9.6(f), if the ACCC issues an auction objectionicetViterra will submit a revised
variation notice amending the auction system taegiklany concerns raised by the
ACCC. If Viterra falils to introduce an auction st by mid August 2012, pursuant
to clause 9.6(i) the shipping stem will effective®ppen on a FCFS basis; however,
Viterra’s trading arm will be unable to export butkeat from the Viterra operated
port terminals.

Clause 9.5(d) includes a list of features that rbesnhcorporated into the auction
system, unless otherwise agreed by the ACCC arairditThese include:

0] an auction should be the primary means of alloggtiort-loading capacity at each
Port Terminal. For the avoidance of doubt, “podding capacity” means the
capacity that is made available by the Port Opetatexporters to enable the export
of Bulk Wheat, barley and other grain commoditle®tigh the Port Terminals;

(i) capacity should be defined on a consistent bas&rins of metric tonnes per month
available at each Port Terminal and should refleettotal Available Capacity
volumes that appear in the capacity table publishedcordance with clause
10.2(a). For the avoidance of doubt, the totalilade Capacity volumes may
change from time to time (subject to the requirente@mpublish reasons set out in
clause 10.2(b));
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(iii) subject to satisfying the Prudential Requirements@mplying with the auction
rules, all bona fide clients should have an egpabaetunity to participate in the
auction process;

(iv) the auction should be conducted in a transparehhan-discriminatory manner;
(v) slots should be allocated to those clients thatevéthem most;

(vi) the Auction System should feature rules to cresi@ckntives which apply equally
to all clients on booking in excess of reasonahblycgpated requirements. For the
avoidance of doubt, the Auction System will satigfis requirement if it involves a
mechanism to rebate any auction premiums paidibgtslas part of the auction
process to users of the Port Terminals on a peohrasis; and

(vii) rights purchased in the auction should be tradabéetransferable between bona fide
clients, subject to reasonable rules relating éopériod of notice required to be
given to the Port Operator and the tonnage and aadityninvolved. Any transfer
fee payable to the Port Operator in relation tdesaor transfers as between exporters
should be cost-based.

The rules of the auction system are yet to be dgeel by Viterra. The auction
system rules must be drafted in consultation wittustry and the ACCC.

In addition to the introduction of an auction systé/iterra has included in its
Revised Undertaking an ability to transfer or tratteés between exporters, move
bookings between ports and between time framesanmdcentive for exporters to
return unwanted bookings to the shipping stem, ay of a partial refund in
particular circumstances. These mechanisms atawses 9, 10 and 11 of the PLPs.

3.1.3 Transitional arrangements

Prior to the introduction of an auction system gvfid has proposed a continuation of
the FCFS capacity allocation system with respenbtninations already received and
to be received for shipping slots up to 30 Septer2ab&2. No nominations can be
made for shipping slots on or after 1 October 20A@ such time as an auction
system is introduced. Once an auction systemiisdaoted, all remaining shipping
slots will be subject of that capacity allocatigistem. Viterra has submitted that it is
not possible for Viterra to introduce a new aucsgatem in respect of any available
capacity for shipments from 1 January 2012.

As detailed in the ACCC'’s Draft Decision, in Mar2d11, a large number of
nominations were received for shipping slots fae@iion after 1 October 2011. As a
result of these bookings, made on a FCFS basiacigmt Port Lincoln and Port
Adelaide Outer Harbour was reached for the pegkpghg period of January to April
2012. The ACCC notes that all available capacitymduthis peak shipping period, at
these two ports was booked by two exporters, Glenand Viterra.

The ACCC raised concerns with regard to the opmraif the FCFS capacity
allocation system, particularly relating to the 2@ibokings and the result that only
two exporters would have access port terminal sesvat these two ports during the
peak shipping period of January to April 2012.
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In response to the ACCC'’s concerns, Viterra hasteakca proportion of its own
bookings at Port Lincoln and Port Adelaide Outerlidar in order to make capacity
available to third party exporters. The remainingportion of the shipping stem
booked by Viterra’s own trading arm at the considiports for the peak period
reflects the proportions of capacity shipped bye¥fd during the corresponding
period in 2011.

The ACCC understands that as a result of Vitercatiag booking capacity, an
additional five exporters will be able to accesstino constrained ports for the peak
shipping period. The ACCC notes that during theesponding period in 2011, eight
exporters accessed Port Lincoln and Port AdelaigkeiHarbor.

3.2 Viterra and third party submissions

3.2.1 Transparency of information

In terms of publication of greater information asavailable capacity, the following
submissions were received:

CBH Grain:

Determination and publication of capacity

a) CBH Grain considers that the manner in which Vaatetermines and subsequently
offers capacity is not efficient or clear. Vitelrave indicated that, in determining
capacity, a process is applied whereby nominafiengxport Select can be made
until all of the designated Export Select capaisitytilised. However it is still not
clear how the Export Select and Export Standardaéps will marry up and align.

b) As per the submissions of CBH Grain in the lettethie ACCC dated 4 March 2011,
CBH Grain considers that, in circumstances whedtdlaintegrated supply chain is
not in operation (i.e. in the case of Export Stadyieexporters should be put in a
position where they can determine how the two systimtegrate together.

c) CBH considers that the allocated capacity providg¥iterra needs to be a 'hard' or
numerical figure which is independent of supplyinl@nsiderations. In this
circumstance, if Viterra decided it was necessamgview that figure and offer
additional capacity, then that additional capastiguld be offered in a clear and
transparent manner and be made available to aieparf Viterra provided clear
allocated capacity amounts (i.e. when offering Ekgelect), CBH Grain and other
exporters would be in a better position to co-aathrother resources to meet any
additional capacity and plan export activities. rfmver, the assumptions which
Viterra takes into account in determining capashpuld be disclosed to exporters to
provide additional certainty in this context.

d) CBH Grain continues to support the idea of a phagguioach to capacity allocation
where Viterra provides a 'hard' and numeric alliocabf capacity at given points in
time. This would subsequently involve the releafsadditional capacity with a
further 'hard' opening once the various generdabfaqassociated with determining
capacity in the South Australian Port Terminal rety can be assessed and
exporters have collectively determined, in conjiorcivith Viterra, the additional
transport capacity they are able to provide.
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Louis Dreyfus

Louis Dreyfus submits that the ACCC Draft Decisim|uding the preliminary view
in respect of the Revised Draft is appropriate wéspect to the insertion of clause
10.2 that requires Viterra to publish an indicatatimate of available capacity.

3.2.2 Flexible arrangements for the execution of capacity
With respect to the flexible arrangements, theofeihg submissions were received:

AGEA

AGEA supports the introduction of flexibility thrgh the transferability of slots. It is noted
that the proposed rules for the transferabilitglots are interim rules and that these will be
reviewed in conjunction with the development of #uetion system. AGEA believes that the
proposed interim system could be enhanced to peayidater flexibility and requests that
there will be an opportunity to make comment ongyxgtem during the consultation in
relation to the auction system.

Concordia

Concordia supports the ability to trade capacity tore ability to move booked slots
between ports and periods.

JK International

JKI supports the introduction of flexibility throbghe transferability and tradability of slots.
It is critical that there be a transparent and dpessis for the transfer of purchased slots. Itis
acknowledged that there will need to be rules éimaure that any secondary or tertiary
purchaser of slots meets the BHC's requiremenlaidsiown by the Service Level
Agreements. Transfer of slots are not to be diffior costly.

Tradability and or transferability will assist thearket to ensure the right commodities, in the
right volumes, are shipped at the most commercéadlyantageous times. This will benefit
not only the trade but all components of the sujplyin.

Louis Dreyfus

Outside of administrative simplicity, it is uncleahy Viterra, through clause 9.2 of their
revised Port Loading Protocols, seeks to limitifddity to exporters in transferring shipping
slots between ports and periods. As noted in ttadtDecision, the ACCC considers
transferability as a ‘preferred mechanism’ for edling capacity on ‘economic efficiency
grounds’; Viterra’s clause 9.2 of the revised Rarading Protocols directly limits efficiency
in allocating shipping slots after one transfemede.

3.2.3 Auction system

The following submissions were received with respecthe introduction of an
auction system:

AGEA

AGEA supports the ACCC finding that an auction sgsis the most
efficient mechanism for allocating capacity. AGEAther submits that:

There has been considerable experience gainedgtihtbe operation of the
CBH auction system which will assist in developthg business rules
governing the proposed auction system by Viterra....
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AGEA has previously advocated for consistency i jenciples across all
the BHC access undertakings. AGEA believes thagtkatest efficiency
will be gained if the auction systems operated ByH@nd Viterra can be
aligned.

In relation to the issue of shipping stem fees, AGHbmits:

An issue that was raised in the AGEA submissioinduthe consultation process in regard to
the proposed undertakings for Viterra, GrainCorg @BH related to treatment of stem fees
to ensure that exporters have certainty to ac@uiceexecute slots without having to
speculate. To achieve this, all parties shouldriac'real cost’ for capacity booked and not
utilised.

It was proposed that slot fees for all participausoss all BHC ports should be paid into a trust
account. The fees resulting from non-performancarbexporter result in forfeiture to the
incumbent BHC, while fees resulting from non-pemfance by a BHC result in forfeiture to the
fund. The fund would be distributed to all partieso shipped grain in the designated period. The
mechanisms are slightly different for the variod$@®s, for example under current arrangements:

o inthe case of Viterra and Graincorp, this wouldheedown payment (prepayment) of a
part of the fobbing charge which is forfeited ipeaity is not used; and

0 inthe case of CBH’s auction premium it is the apent of a premium to secure
capacity at CBH auction, accompanied with the commeint to pay all/part of the fobbing
charge(s) if the slot is not used (or lost capaditgrge).

The significant difference is that in the case 8Hthe auction premium gets redistributed to
those who ship, whereas the prepayment in theafagiterra and GraiCorp [sic] and the lost
capacity charge in CBH gets paid to the BHC.

The ACCC draft decision has not addressed thigiasd AGEA would encourage the ACCC
to consider the establishment of an independentagement to ensure that capacity allocation
and management occurs in a competitively neutrgl wa

Bunge
Bunge supports Viterra’s proposal to move to ariansystem. Bunge submits that:

When comparing the two models, Bunge found the idncdystem to be
more flexible, more transparent and more equitalee industry has
established an overwhelming majority view in favofithe Auction System
since the flaws of the FIFS System were exposélderspeculative behaviour
witnessed in March 2011....

The auction system will encourage developmentsifipping stem that will
be reflective of exporters who have a genuine ddsiexecute. Bunge
therefore supports the re-distribution of auctioenpiums to those shippers
who execute and acknowledge the need to provideadial disincentive to
those shippers who fail to do so, provided thelle¥@enalty is not excessive
and applicable to all traders equally.

Business rules should be largely consistent witis¢halready in place in
Western Australia in order to ensure efficiencyhia supply chain to
facilitate optimal throughput capacity. Speciflgathe ability to trade,
transfer and surrender slots is critical to engutire efficiency of the system
post auction.
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CBH Grain

CBH Grain submits that it was pleased to see tiT@AICCC has decided not to accept
a straight rollover of the current Viterra Accessddrtaking based on the inefficient
process for the allocation of capacity.

Concordia

Concordia supports the introduction of a suitallyctured auction system; however
it considers that:

The strategic advantage associated with the fatthie $5 per mt booking fee is an internal
transfer of funds only for Viterra, and that Vi@ cash flow position benefits directly from
having accessed this fee from all other market @itgrs up to 12 months in advance. We
see this as simply unfair to all other exportérgerra's suggestion that their position is
similar to all others because they operate diffepeofit centres is at best misleading.

The introduction of an auction system and transferalots is a positive move however unless
structured appropriately it fails to suitably adgir¢his issue.

Emerald

Emerald supports the amendments to the Proposdd2@dertaking reflected in the
Revised Draft and submits that:

Emerald was concerned to ensure that the propasgduction system incorporates a
mechanism to rebate auction premiums back to esgmbased on export performance. As a
genuine exporter we think such a mechanism is aoitant bulwark against speculative
trading of shipping slots.

Gavilon
In support of the introduction of an auction syst&avilon submits that:

... Gavilon fully supports the ACCC'’s preliminary wehat the current system for allocating
shipping slots is not appropriate going forwardavibbn welcomes the introduction of an
auction system for the 2012/2013 season and subsegeasons. Gavilon believes an auction
system will provide a fair system for exportershiigy to access capacity at Viterra operated
port terminals. Gavilon encourages an auctioresysthich ensures fair redistribution of
auction premiums back to the exporters, similahcurrent Cooperative Bulk Handing
(CBH) model.

JK International Pty Ltd
JK International in relation to the introductionanf auction submits:

JKI supports the ACCC finding that an auction syste the most efficient mechanism for
allocating and pricing shipping capacity...

It is important that as [the auction] systems areetbped they are done on a minimalist basis
S0 as not to increase overtly cost and complexigally and ultimately a national,
independent system of stem auctions/access steughar fee/premium payments are likely to
deliver lower administrative costs, reduced comipyeadong with increased transparency and
liquidity.
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However, JK International raises a concern withairangements of capacity
payments:

The key disincentive for overt speculation on tteersis the payment of a fee or auction
premium that all companies must book as an exptentse corporation in aggregate, rather
than a Divisional or Inter Company funds transfers.

JKI would support the AGEA proposal that slot fémsall participants across all BHC ports
should be paid into an independently managed &stunt or third party administered
structure...

This issue of shipping stem fee/auction premiumpet is one of the key areas not
addressed sulfficiently in the ACCC's draft decisamd critically this is the main issue which
if not addressed will detract from any movementdig an auction system which
subsequently allows for tradability / transferaili

Louis Dreyfus
Louis Dreyfus submits that:

The fact that Viterra has agreed to amend the Rdvixaft Undertaking to include an auction
process in the future will go a significant wayetasuring that capacity is allocated to the
parties that value it most highly once the auctigsiem is operating. However, it does
nothing to resolve the immediate problem, whicth&excess of demand for capacity relative
to supply during the period from 1 January to 30ilAg012.

Louis Dreyfus submits that the auction system sthbel introduced sooner and
rejects Viterra’s submission that it cannot havaaction system in place by October
2011.

South Australian Farmers Federation Grains Indusiigmmittee

SAFFGIC supports the need to change the manageshtre shipping stem and
submits that:

... Viterra Trading division has the ability to boskipping slots at favourable terminals, in
excess of its historical shipping capacity. Theneo financial disincentive for cancellation of
the booking fee paid by Viterra Trading to Vite@perations as the company as a whole is no
worse off.

The movement to an auction system has in pringppgort from SAFFGIC however:

» Viterra Ltd, as a whole entity, must experiencegame financial penalty as
competing grain exporters should slots be canceltdchnsferred.

e Therefore a system involving all access seekerdimga slot, to lodge a letter of
credit (LC) for a booking fee, with the fee to lebated to the actual exporter for that
slot should be established

e An auction system would then be used to deterntiagotemium paid to allocate
high demand slots to overcome the current “firdiést dressed” system

» Transfer fees should not apply to transfer of dbatisveen exporters unless there are
changes in the type of commodity to be shippedsadivat short notice.
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The above system prevents:

» Viterra Trading purchasing slots at auction witlyqpant made to Viterra Operations,
only then to cancel that slot for no financial pgnaas is the case under the current
system.

* The establishment of a secondary market of spéeelaboking of slots for sale /
transfer

Viterra

In relation to the ACCC'’s Draft Decision with regp&o capacity allocation
arrangements, Viterra notes the ACCC’s commentsaroimg a perceived absence
of sufficient constraints on Viterra’s incentivedive preference to its trading arm in
relation to capacity management, and the curreokibg fee not acting as a
constraint on its trading arm booking in excesgsofeasonably anticipated
requirements. Viterra submits:

... the ACCC’s comments in the draft decision appedre made without any clear analysis
of what may constitute Viterra’'s reasonably antgal requirements.

... itis vital in any discussion concerning the e#ltion of capacity, to recognise Viterra’s
right to use its own infrastructure and its cleagitimate business interest in not being
required to pay third parties for use of its owfrdstructure.

It is Viterra’'s view that third party use of inftascture services will only be efficient
if it enables more use of the relevant servicedigtsct from displacing the
infrastructure owner’s own use, or other usersstaxg use, of the service.

Viterra further submits that companies investingninastructure have a clear and
legitimate business expectation that they will bke do meet their own needs for use
of their infrastructure. Viterra submit that thisgition is supported by provisions of
Part IIIA (ss. 44X, 44ZZA(3), 44W) and Part XIC{52BCA(1), s. 152BCB); the
Australian Competition Tribunal’'s decision in Fatee Metals Group Limitédand
the NCC'’s submission to the PC Inquiry into Whegp &'t Marketing

Arrangements

Viterra submits:

It is imperative that both in making its final dsioin, and in assessing any auction system
proposed by Viterra Operations, that the ACCC Imgs@priate regard to this issue and does
not accept uncritically any submissions by indugtayticipants which, in a number of cases,
appear to suggest that Viterra should be disadgadta the use of its own infrastructure or
should pay third parties for the right to book eelts own infrastructure.

3.2.4 Transition arrangements

Submissions regarding the transitional arrangenyaoisosed by Viterra generally
align based on whether the third party exportékedy to acquire relevant capacity in
the initial allocation.

" Fortescue Metals Group Limitdd010] ACompT 2 (30 June 2010) at paragraphs 6@-60
8 Productivity Commission, Inquiry into Wheat Expbtarketing Arrangements Transcript of
Proceedings, John Feil, 24 November 2009, pp. 12-13
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Submissions in favour of the proposal include:

Emerald

Emerald submits that it believes the transitiomedragements are fair and reasonable
under the circumstances. In particular, it states the vacation by Viterra of parts of
the capacity at Port Lincoln and Port Adelaide ©ttarbour is an appropriate
solution to industry concerns.

Bunge

Bunge generally supports the transitional plan li@&tbeen proposed as logical and
sees no issue with the timeline put forward.

Submissions received against the proposal are:

Concordia
Concordia submits that:

...the proposal put forward by Viterra to allocateaahitrary percentage of the estimated
capacity to their own trading arm, and the remaruapacity on a first come, first served
basis favours Viterra and maybe 1-2 other exportéis were simply fortunate enough to
take advantage of a non-transparent and fundarefitaled method of peak demand
capacity allocation. We would contend that thob® wacted on March 8, 2011 have no more
valid right to access than others now on the penlit for this peak demand capacity.

Gavilon

Gavilon has serious concerns regarding the propimaeditional arrangements and
considers that they are inappropriate. In notirggititention of access undertakings, to
provide third party access to port terminals optdity vertically integrated terminal
operators, ensuring fair competition in the maf&ethe export of bulk wheat, it is
Gavilon’s view that the transitional proposal daes provide fair competition in the
market for the export of bulk wheat and this wal to the detriment of South
Australian growers.

Gavilon submits:

Should this draft decision prevail and become lrigdalong with other exporters who did not
secure access, we will have no other option thamttodraw from or significantly reduce our
bids in this market due to the inability to accassngle shipping slot from these high demand
ports during the high demand period. This willules lower prices and significantly less
competition for grain from South Australian growassthe number of buying parties reduces.
By our calculations, a total of 6-7 exporters Wdlve access to shipping slots during the
period of January to April 2012. Furthermore, thajority of slots are held by only 3
exporters. This is in comparison to some 15 expsmivhich have access to shipping slots at
GrainCorp operated port terminals during the saem®@. To ensure appropriate competition
for grower’s grain, the export state of South Aalkérshould have at least the same number of
export participants as the more domestic marketdaibria, NSW and Queensland.

Gavilon notes the ACCC'’s concerns regarding hagiggntinually open shipping
stem and the uncertainty in the industry regarethgther Viterra was accepting
bookings for the 2011/12 season and submits tirtatdanpetition will be encouraged
through re-opening the South Australian stem atabéshing a ‘hard opening’
window for the transitional period.
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Gavilon submits that such an option would:

... provide all interested parties an equal oppotyuai participate in the South Australian
market and would facilitate the appropriate leiet@mpetition for South Australian growers’
grain.

CBH Grain

CBH Grain does not support the proposed transitiamangements for the January to
April 2012 period. It submits that the arrangememesunfair, inequitable and not
beneficial to Australian grain producers in thatiessentially retrospectively ratify
large shipping allocations to two exporters.

It is CBH’s view that the effect of the proposetenim arrangement will be that
virtually all the available capacity at Viterrai®a main ports from January to April
2012 will still effectively reside with two exporte

CBH considers it highly unusual for exporters tgoeemitted to make bookings more
than a year in advance of shipment and submits:

... all grain bookings for the peak period of Januanfpril 2012 were based on a highly
speculative premise and as such, the ratificatfdhese bookings by ACCC for the upcoming
peak period can be seen to facilitate an arbitcaghe ownership of shipping capacity, rather
than promoting access to shipping slots basedwarding the most efficient exporters in the
market....

Despite the proposed mechanism to allow for capagitl shipping slots to be traded and
bookings moved between ports, the cascading ofibgeKwhereby Viterra would forfeit
nominated capacity down to other shippers) mayelease enough capacity for all the
remaining bookers to support sufficient liquiditythe market. Based on the level of capacity
held by Viterra in 2011, the proposed process ¢isdlgrhas the effect to authorise the
bookings made by Glencore and Viterra for Januagril 2012 which will result in
insufficient capacity to meet the demands of al ¢ther exporters in the market, thus
reducing and lowering prices for Australian graingqucers....

CBH Grain considers that shipping slots obtained/ibgrra and Glencore for January to

April 2012 have been acquired pursuant to a flapredess. Accordingly, the introduction of

a trading and transfer mechanism will now perngisthtwo exporters to trade these shipping
slots, make a profit and impose additional costetber exporters. This is prominently due to
the fact that there was no certainty in place miggrthe terms of an access undertaking and

that ACCC did not have a position in place at theetof the relevant nominations.

Louis Dreyfus

Louis Dreyfus submits that the ACCC'’s Draft Decisie not appropriate for the
following reasons:

= the period for the introduction of an auction sgsis uncertain and even the
earliest stated date of May 2012 is too late

= allowing Viterra to accept bookings under the fldWweCFS system is neither fair
nor transparent

= transferability of slots is not a sufficient remddy ineffective capacity
allocation.
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In support of its first argument, Louis Dreyfus mits:

The ACCC has determined that the first come, §iest’ed method is not satisfactory as the
primary means of allocating capacity...

It seems incongruous with the ACCC'’s own reasotiiag the first come, first served
approach should continue to be used as the basiidoating capacity during the period from
1 January 2012.

Given the extensions provided for in the Proposeaftndertaking, there is no effective
penalty on Viterra for not implementing an auctgystem until mid-August of 2012. Despite
the penalty of Viterra not being able to providetA@rminal Services to its own trading
division for loading bulk wheat after 1 October 201t is possible that there will be no
appropriate mechanism (l.e. an auction) for aliagatapacity to %8 party exporters for
shipment after 1 October 2012.

Louis Dreyfus has suggested that a more approgratsition is to implement the
auction system provided by Tradeslot to CBH tocate capacity in Western
Australian ports and that this could be implememtea short period of time. Louis
Dreyfus submits that:

The ACCC should impose a shorter period for thelémgntation of the auction system. The
auction system should be in place (and the firstiam should be held) no later than 16
December 2011 and capable of allocating capacifgiik 1 February 2012. Slot bookings
currently showing as pending for the period stagrfin-ebruary 2012 shall be rejected and that
capacity shall be made available to the markeutiincauction.

In support of its second argument, Louis Dreyfusnsiis:

While it may be pragmatic for the ACCC to agreeit@rpreliminary opinion to the proposed
transition arrangements) that Viterra approvesieatibns for currently pending 2012 export
capacity on a first come, first served basis, iditig bookings for execution after the date by
which an auction system is potentially in operatiors far from satisfactory given that the
ACCC has clearly determined that the first conmst erved methodology is not an
appropriate means of allocating capacity. In fémt,amount of capacity that would be
committed under the proposed transition arrangesneitizing the admittedly inappropriate
mechanism) is large enough to exclude a signifioamber of exporters from accessing
capacity for the peak period of the 2012 shippeasen (January — April 2012). Allowing
such an unfair distribution of capacity will grgatlistort competition among exporters in
South Australia by concentrating bookings in thedsaof a few during this peak period of
demand.

In relation to the ability to trade or transfertsld_ouis Dreyfus submits:

Given the crop prospects and the likely demandifestralian grain in early 2012, it is
reasonable to assume that SA shipping capacityo@ilh demand during this period.
Notwithstanding the fact that Viterra has agreecktiuce the volume of slots that its own
trading division has applied for, there will stié a very considerable concentration of
capacity at key ports within the hands of a vexy é&xporters.

The proposed transferability of slots, while othisewvelcome, could be expected to provide
a mechanism for the transfer of capacity from thele booked early to those who missed
out on capacity. However, it is doubtful that hextsl of capacity during the peak shipping
period will transfer to others unless they are giadinancial incentive to do so. As such, the
holders of capacity would be in a position to estiraarket rent for transferring capacity that
was obtained under an inappropriate method.
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Viterra

It would be preferable if an auction system werplamented at the earliest opportunity in
order to allocate 2012 capacity to the party wtazes the highest value upon that capacity.

Viterra submits in relation to the ACCC'’s views capacity allocation issues:

3.3

... Viterra Operations also has a number of concernslation to the ACCC’s comments in
the draft decision that (without the transitionposed by Viterra Operations) bookings by
Glencore and Viterra Ltd at two of the three degpewports (Port Giles is also a deepwater
port) during the January to April 2012 period wobhi/e resulted in growers having
‘considerably fewer exporters competing to purctithe& wheat and consequently [being]
likely to receive lower pricesAs previously explained to the ACCC, this woulgeaar to
misunderstand the important difference betweenraatation and shipping.

Through-out the year, Viterra Operations competiéls arrange of exporters, traders and
domestic customers to acquire wheat from growgisost 60 grain companies have
operated in Viterra Operations’ system in the s&stson, the majority of which are not
exporters. Growers may enter into marketing amamnts well before, during or after
harvest of their wheat. In this regard, at anyegitime, growers may have title to a large
proportion of the grains held in Viterra Operatiogysstem, both up-country and at port. This
grain may be transferred in-store one or many tibedsre it is exported. It may be exported
the month it is harvested, the month it is acquaethany months later. There is no clear
nexus between the time of accumulation and the ¢ifrexport.

Accordingly the suggestion that a relatively sherth capacity constraifior exportingmay
result in considerably less competitimnacquirewheat is not a matter that is in any way
apparent to Viterra Operations. Viterra Operatiooies that, in any event, the transitional
plan that it has proposed addresses the ACCC’stonaén relation to bookings at Outer
Harbour and Port Lincoln.

As an experienced operator in each of the Austratiarkets, Viterra Operations would also
observe that the differences identified by the AGG@elation to the Eastern States and South
Australia (and following the revocation of the exgive dealing notification for Grain

Express, Western Australia) appear to be signifigaverstated, both in terms of their nature
and impact.

ACCC view

As set out in Chapter 2, in deciding whether tcept@n undertaking given to the
ACCC pursuant to Part llIA of the Act, the ACCOegjuired to have regard to the
matters set out in s. 44ZZA(3). Of particular relege to the assessment of Viterra’s
proposed capacity management arrangements arelliwgihg matters listed in

S. 4477ZA(3):

the objects of Part llIA, including to promote theonomically efficient
operation of, use of and investment in the infuattire by which services are
provided, thereby promoting effective competitiarupstream and
downstream markets

the legitimate business interests of the provider

the public interest, including the pubic intereShaving competition in
markets

the interests of persons who might want accedsetsérvice.
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In addition, the ACCC considers the intention @& #tcess test, that accredited
exporters that own, operate or control port terifiacilities provide ‘fair and
transparent access’ to its facilities to other edited exporters is a matter relevant to
the assessment of an access undertaking.

The ACCC considers that for a capacity allocatia@thnd to appropriately allocate
capacity it should meet the following key conditon

= transparency as to available capacity
= reasonable flexibility for exporters to enable axem of booked capacity

= at peak times, when demand for port services bip gvgorters exceeds available
capacity, there are mechanisms to ensure thatitapaes not go unused and that
capacity goes to exporters that value it most.

3.3.1 Transparency of information—available capacity

Clause 10.2 of Viterra’s Revised Undertaking reggiit to publish dynamic
information regarding available capacity, includirgjumes, with reasons provided
for any changes to these volumes.

Submissions received from CBH and Louis Dreyfuspsupthe increased
transparency in relation to available capacityrappsed by Viterra.

The ACCC considers that transparency of informaitsaa key element of an
appropriate capacity allocation model. Informatmwavided on available capacity
allows access seekers to assess the availabildgpzfcity against their export needs
and to plan appropriately. This information ishe interests of access seekers and
also promotes the efficient use of the infrastrretuecause bookings can be made on
an informed basis. Further, transparency of infdionaincluding in relation to
available capacity, is considered necessary inrdoderomote effective competition,
by providing information to third party exportelsat may be available to Viterra’'s
trading arm by virtue of being vertically integrdte

The ACCC considers that clause 10.2 is appropiigbeoviding the information as to
available capacity necessary for an appropriataagpallocation method. The
ACCC supports CBH’s submission that the amountpkcity made available by
Viterra should be independent of supply chain atersitions and if additional
capacity is made available, it should be offered alear and transparent manner and
made available to all parties. The ACCC consideas the Revised Undertaking
provides for this.

3.3.2 Flexible arrangements for execution of capacity

The second key element of an effective capacigcation model is flexibility for
exporters to execute booked capacity. Having aegegf flexibility after the primary
allocation of capacity is desirable as it ensuhes the infrastructure is being used
more efficiently in that it may assist preventirgpacity going unused during periods
of peak demand.
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As submitted by JK International, the ability tade or transfer shipping slots will
assist the market to ensure the right commoditiethe right volumes are shipped at
the most commercially advantageous times.

Flexibility enabling exporters to execute agairmkings is also in the interests of
access seekers. JK International submits thatwiliibenefit not only the trade but all
components of the supply chain. The ACCC, in itafbbecision formed the view
that the FCFS capacity allocation model operateWitgrra did not provide sufficient
flexibility for exporters to execute booked capgcit

Viterra’s Revised Undertaking provides that bookiegn be moved between ports
and time periods (clause 9 of the PLPs) and tramsfe¢o other exporters (clause 11
of the PLPs). The Revised Undertaking also incladesnditional partial refund in an
incentive for access seekers to return unwanteaoigo the shipping stem (clause
10). Clauses 9.2 and 11.1.5 provide that bookiagsonly be moved between ports or
time periods, or transferred between exporters.once

Submissions received from AGEA, Concordia, andriérhational support the
introduction of mechanisms to enhance the flexipdif the shipping stem.

The ACCC considers that the introduction of flegibkrangements for exporters
contained in the Revised Undertaking is appropaatin the interest of access
seekers and efficient use of the infrastructureil®\these factors may be further
enhanced by allowing bookings to be traded more tme, as submitted by Louis
Dreyfus, the ACCC does not consider such restndiothis time to be inappropriate.

In assessing an undertaking, the ACCC must haaddg Viterra’s legitimate
business interests, including its operational negments in providing port terminal
services and the avoidance of unnecessary costs.

The ACCC has formed the view that clauses 9, 1014naof the PLPs appropriately
balance Viterra’s legitimate business interestsgeims of operational requirements,
against the interests of access seekers in haexigle arrangements in order to
execute booked capacity.

Accordingly, the ACCC considers clauses 9, 10 ahdflthe PLPs appropriate.

3.3.3 Capacity management during peak periods—efficienta  llocation

In assessing the appropriateness of a capacityadibm system within an access
undertaking, the ACCC is required to have regay@meong other matters, the objects
of Part llIA, a relevant consideration under whiglefficient allocation of capacity.
This includes mechanisms to ensure that througpuaximised, particularly at

times of peak demand and that capacity is allocat¢ldose who value it most.

As set out in appendix A, the ACCC considers twy tkarket characteristics relevant
to the view formed on the appropriateness of padrccapacity management
arrangements in specific market circumstances:

= the relationship between total port elevation capamnd average annual and
seasonal demand for it
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= the extent to which the incentive exists for vatticintegrated BHCs to
pursue self preferential treatment—including himugother exporters from
accessing port terminal services.

As discussed in the ACCC's Draft Decision and ipexplix A of this Final Decision,
it is the ACCC'’s view that an auction system isagppropriate means for allocating
port terminal capacity in South Australia. It itACCC'’s view that the FCFS
capacity allocation system operated by Viterra nms$e2009 Undertaking did not
operate effectively in periods of constraint, muostably for bookings made for the
2011/2012 season. It is therefore not appropraasetept an undertaking seeking to
continue the FCFS capacity allocation system.

This view is based on the circumstances of expespdcity constraints and limited
competitive constraints to neutralise the incerstifice self preferential treatment by
Viterra. In these circumstances, the ACCC consittasauctions and transferability
are appropriate mechanisms on economic efficienoyrgls to allocate capacity.
Auctions, by allocating capacity to users with tighest willingness to pay, will
ensure that capacity is allocated to those usecsvatue it most, resulting in an
allocation which is allocatively efficient.

The submission received from Viterra in responsi¢oDraft Decision states that
[i]t is imperative that both in making its finakdision, and in assessing any auction
system proposed by Viterra Operations, that the B@@&s appropriate regard to
[Viterra’'s right to use its own infrastructure aitslclear legitimate business interest
in not being required to pay third parties for oé@s own infrastructure] and does
not accept uncritically any submissions by induptayticipants which, in a number of
cases, appear to suggest that Viterra should be\distaged in the use of its own
infrastructure or should pay third parties for thght to book or use its own
infrastructure’. The ACCC has had regard to Vitsrsabmission in the context of
the capacity allocation model set out in the Rel/idadertaking, which does not seek
to preclude Viterra’s trading arm from booking ceipa(except in the circumstances
identified in clause 9.6(i)(ii)).

The Revised Undertaking specifies that Viterra wmilfoduce an auction system in
mid 2012.

The ACCC considers that the proposal to introdurcawection is appropriate and
should allow for port terminal services to be us#ttiently by ensuring that, in
periods of constraint, capacity is allocated tas#hosers that value it most.

This position is supported by a number of submissiacluding, for example, AGEA
which submits that ‘AGEA supports the ACCC findifligit an auction system is the
most efficient mechanism for allocating capacityid_ouis Dreyfus who submits
‘The fact that Viterra has agreed to amend the $&elvDraft Undertaking to include
an auction process in the future will go a sigaifitway to ensuring that capacity is

allocated to the parties that value it most higifige the auction system is operating’.

AGEA and Bunge submit that the experience with@B#1 auction system should
guide the development of auction rules.
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The ACCC considers it appropriate that the detdithe auction design are the
subject of detailed consultation with industry aadognises Viterra’s legitimate
business interests in seeking to ensure that #rerao unintended consequences
resulting from introducing an auction system toakly. The ACCC therefore
considers Viterra’'s proposed process for introdgi@n auction to be appropriate.

While there is general support by industry for ititeoduction of an auction, there are
mixed views on the arrangements specified in thaded Draft in relation to the
payment arrangements for capacity.

While the auction system has not been designedtailds yet, the Revised
Undertaking contains seven basic features that beustflected in the auction system
unless otherwise agreed by the ACCC and Viterrasé&Heatures are listed in clause
9.5(d).

Clause 9.5(d)(iv) specifies:

the Auction system should feature rules to cresi@akntives which apply equally to
all clients on booking in excess of reasonablycpaited requirements. For the
avoidance of doubt, the Auction system will sati$fig requirement if it involves a
mechanism to rebate any auction premiums paidibgitslas part of the auction
process to users of the Port Terminals on a peohasis; and

The ACCC considers that this principle, and adopkig Viterra of a mechanism
similar to that currently operating in CBH’s auctisystem, whereby auction
premiums are distributed to shippers based on lesliments, will operate as a real
constraint on Viterra’'s trading arm (and other ex@s) booking in excess of its
reasonably anticipated requirements and thatshrappropriate, having regard to the
objective of providing for competition in markets.

Submissions received from Bunge, Emerald and Gagpecifically support the
proposed arrangements whereby auction premiumedisributed to exporters.
Submissions received from Concordia, JK Internati@md SAFFGIC suggest that
these arrangements do not go far enough in termeuwdfalising any advantage to
Viterra’s own trading arm with respect to the papinaf shipping stem fees.

Specifically those concerns relate to whether thedoking fee (and the equivalent
under the proposed auction system) provides acgifti disincentive to Viterra
booking more capacity than reasonably anticipatgdirements and / or whether it
creates a competitively neutral environment. Cameeas also raised by Concordia
that Viterra’'s cash flow position benefits direclitgm having accessed this fee from
all other market competitors up to 12 months inaabe of execution.

A number of alternative models were suggested bmsssions:

= That slot fees for all participants across all Bptets should be paid into an
independently managed trust account or third pedtyinistered structure.
Fees resulting from non-performance by an expoesult in forfeiture to the
incumbent BHC, while fees resulting in non-perfonta by a BHC result in
forfeiture to the fund. The fund would be redistitiid to those parties who
shipped grain in the designated period. (AGEA, dt€rnnational)

= A system involving all access seekers wanting atsltodge a letter of credit
for a booking fee, with the fee to be rebated todbtual exporter for that slot.
(SAFFGIC)
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These submissions appear to raise two issues.

1. whether clause 9.5(d)(iv) adequately addresseissine of placing a sufficient
constraint on Viterra’s trading arm overbooking

2. whether additional measures are required in thenaking to ensure
competitively neutral arrangements between Vitarrd third party exporters
in terms of booking capacity or to ensure particaksh flow effects on
Viterra or third party exporters from capacity pagnts.

It is the ACCC'’s view that the price mechanism i@m in the auction system will
provide an adequate disincentive on Viterra’'s tigdirm from booking in excess of
reasonably anticipated requirements in periodoostraint. In periods of constraint,
which is the situation where there would be coneadrout Viterra’'s trading arm
overbooking, Viterra’s trading arm would have ty @& auction premium determined
by the market, which it would forfeit if it did nship against its bookings. The
performance of the CBH auction system in Westerstralia suggests that the
auction system adequately addresses concerns rag@diing overbooking.

On the second issue, the payment arrangementsef@utction system have not yet
been designed and the Revised Undertaking speaifsescess for Viterra to consult
with both industry and the ACCC on this design,ahhwill need to include payment
arrangements. The ACCC considers that it is apatepthat this issue is considered
further by Viterra together with industry in projog its auction design. The ACCC
has a role under the Revised Undertaking to askegwoposed auction design and
may object if it considers it appropriate to do lsomaking its decision on whether to
object to any or all of the variations proposedviterra set out in an Auction
Variation Notice, under clause 9.6 of the Revisediéitaking, the ACCC must have
regard to a range of factors, including whetherdégign incorporates the auction
features set out in clause 9.5(d) of the Revisededaking, as well as the matters set
outin s. 44ZZA(3) of the Act. The ACCC considdrattthis process set out in the
Revised Undertaking is appropriate.

Accordingly, it is the ACCC's view that the auctitatures listed at clause 9.5(d) in
the Revised Undertaking are appropriate.

3.3.4 Transitional arrangements

In its Draft Decision, the ACCC formed the prelimig view that Viterra’'s
transitional proposal was a pragmatic approaclesding with the ACCC’s concerns
with the application of the FCFS system to the 20d@kings in advance of
introducing an auction and was consistent with ivats legitimate business interests.
The voluntary withdrawal of a proportion of Viteisawn bookings has in the short
term addressed the ACCC's concerns regarding theadilon mechanism and the
lack of effective constraints on Viterra’s tradiagn overbooking.

Emerald submits that ‘the vacation by Viterra oftp@f the capacity at Port Lincoln
and Outer Harbor is an appropriate solution to stiguconcerns’.

The ACCC acknowledged in its Draft Decision tha ttansitional arrangements will
not necessarily result in an initial allocationcapacity in line with users’ willingness
to pay for such capacity, but it will result in ara diversified allocation than would
have occurred had Viterra simply applied its PLd’#he nominations and, together
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with the proposal to allow for tradeability, showalltow for an efficient allocation of
capacity to exporters and more competition in ghetneam market.

The ACCC remains of this view.

The ACCC acknowledges that the transitional arraveggs are a pragmatic approach
and considers that they are appropriate in thengistances. The ACCC has
considered the alternative suggestions for tramstiarrangements submitted by
exporters, but does not consider that any of theenam balance, appropriate, taking
into account the matters which the ACCC is requitethke into account. The ACCC
may accept an undertaking if it is appropriate hgvegard to the matters listed in
s.44ZZA(3). The ACCC has, having regard to thed2ZA(3) matters determined
that the transitional approach is appropriate endincumstances.

These alternatives include:

o Bringing forward the start date for the implemelotatof an auction system so
that the first auction is held no later than 16 &wber 2011 for capacity
beyond 1 February 2012 (Louis Dreyfus) or alterr&dyi, auctioning capacity
to those exporters whose nominations are curr@ethyling (Concordia).

0 Rejecting all pending bookings and ‘re-opening’ 8wuth Australian shipping
stem with a hard opening notified to all export¢&avilon, CBH)

o Balloting out capacity to all exporters that cuthgsit on the pending list with
a maximum tonnage placed on any one exporter (Cdi&o

With respect to the first option, the ACCC notest tivhile an auction may be a more
appropriate solution in terms of fair and transpaeecess and economic efficiency,
weight has been given to Viterra’s legitimate basminterests in allowing sufficient
time in which to design and develop an appropiaietion system that does not result
in unintended consequences.

The ACCC considers that rejecting all pending bogkiand ‘re-opening’ the
shipping stem is not an effective alternative. [Rgtlgiven the clear excess demand,
re-opening is likely to create a rush on the shmgmtem, oversubscription and
uncertainty for exporters.

Balloting out capacity may result in a more dispdraitial allocation of capacity and
may arguably be a fairer result to the extent thate was uncertainty among shippers
as to whether bookings could be made for 2012 dégp&towever, this solution

would provide little certainty for exporters pritr the date of the ballot, requires a
determination of an appropriate ‘maximum’ capaeityl may result in an inefficient
allocation of port terminal capacity in that optimapacities for ship loading may
not be possible.

Additionally, both re-opening the shipping stemd @onducting a ballot involve
capacity being removed from exporters who haverethcapacity based on the first
come first served system acting in good faith.dtedmining appropriate access
arrangements, the ACCC must have regard to Vitefegitimate business interests
including exposing Viterra to potential third palitygation.

Accordingly, the ACCC maintains the view that themsitional arrangements offer a
pragmatic solution to the problem created as dtretWiterra leaving its shipping
stem open for nominations for execution after tkygrg of the 2009 Undertaking.
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In forming this view the ACCC has had regard togFect on competition in the
upstream wheat purchasing market. Without the iianal proposal submitted by
Viterra, only two exporters would have access &dbep sea ports at Port Lincoln
and Port Adelaide Outer Harbour. With the tranegicarrangements, the ACCC
understands that it would be possible for sevem#gps to receive capacity. In terms
of the effect on competition, the ACCC is of thewithat seven exporters competing
to purchase wheat for the purpose of export idylit@increase competition with
beneficial effects for wheat growers.

The ACCC notes Viterra’s submission that thereoislear nexus between the time of
accumulation of wheat and the time of export, atwbedingly Viterra does not
support the ACCC'’s suggestion that capacity comgtfar exporting may result in
considerably less competition to acquire whette ACCC does not agree with
Viterra’s submission and instead takes the viewdHamited number of exporters
being able to access export capacity may haverargeital effect on competition in
upstream markets. The ACCC is of the view that edgps are unlikely to accumulate
wheat if they are unable to access port capacitthi® purpose of export. Viterra’'s
submission that there is no clear nexus betweenrtigeof accumulation and the time
of export may be correct if holding costs were zeéawever, this is not the case and
accordingly the ACCC does not agree with Vitermibmission.

° Viterra, Response to matters raised in the AC@E&t Decision, 1 September 2011, p. 3
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4  Approach to pricing

4.1 Non-approved third party port receivals

The ACCC expressed the view in its Draft Decistoat Viterra’s approach to pricing
under the Proposed 2011 Undertaking for at podivets from non-approved third
parties was not appropriate, as it did not proadeifficiently transparent baseline for
effective negotiation with access seekers.

In June 2011 Viterra provided to the ACCC inforroaton the various services that
were provided for each of the fees used to diffga: between grain received from
different storage locations. The ACCC notes tha¢a charges receivals from
non-approved third party sources the same ratedags to growers delivering
directly off farm.

In the Draft Decision the ACCC considered thatalsvwmot appropriate that:

® jtis not clear whether the differentials appligd\iterra to receivals from
alternative supply chains are cost reflective ahdtvgervices are being supplied
in exchange for the various charges

= the application by Viterra of criteria for eligiltil for particular Reference Prices
and differentials was not subject to negotiatiodemthe Proposed 2011
Undertaking.

In response, as set out in clause 5.2(f), of theded Undertaking, Viterra undertook
to provide additional detail around the servicescWiare covered by the Reference
Prices, and the criteria used to determine eligytfibr particular prices. This
information would provide a transparent baselirrenfegotiation in accordance with
the publish-negotiate-arbitrate framework. Claugéfbprovides that:

The Port Operator must, throughout the term of thiglertaking, publish in a
prominent place on its website (in the same locaéie the Shipping Stem)
details in relation to:

() the specific services covered by the chargeé®ust in the Reference Prices
including, where appropriate, the quantum of thesevices; and

(i) the criteria (if any) which must be satisfiedorder to qualify for any
charges set out in the Reference Prices.

Note

In accordance with this Undertaking, Applicantslwikve an opportunity to
negotiate with the Port Operator in relation to tReference Prices and the
application of, or Port Terminal Services underpmy those prices. Disputes
can be resolved in accordance with the procesdesusen clause 7.

The criteria referred to in clause 5.2(f) may irducriteria (if any) for
Approved Third Party Storages.
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4.2 Third party submissions

The following submissions were received with respe@ricing of non-approved
third party port receivals:

Concordia Agritrading

Concordia stated that it found it encouraging thatissue of pricing of certain port
services had been identified and addressed.

South Australian Farmers Federation Grains Indusiigmmittee
SAFFGIC submits that it supports:

= Improved transparency of the approval processhiod parties
= The approval process should be included within Bervices Access Undertaking

= Arbitration of disputes for non approved third pgestdenied approval, should be arbitrated by
the ACCC

= Portin loading fee, shrinkage costs should beaeduo reflect the expense of the service
being requested

= Fees for access from competitor storage be publiblie/iterra

= Removing the Export Select rebate and instead negtice Export Select Fee, as receivals
from third parties have difficulty accessing r&itdugh Genesee Wyoming Australia (GWA)

= Access to non approved third parties is price fitiie, SAFFGIC acknowledge that process
have not been tested through publish-negotiatératbias non approved third parties are not
included in Port Services Access Undertaking

=  Proposed amendment by Viterra under 6.3.3 refefpfoved Third Party Storages does not
address the Approval process for Third Party Swr@ges not allow for negotiation and

arbitrage for “non approved” third party

The following submission was received with resge@pproved third party storage
receivals:

Bunge

Bunge indicates that with respect to receivals fegproved third party stores pricing
IS not its primary concern. Its key concern is #giorters receive fair access to the
service and the related conditions. Bunge notdsetkzorters are

Required to behave with greater accountability disdipline from the time
of application for a shipping slot ... until loadio§the vessel

And yet notes:

Mistakes in planning or execution during the preoegan penalties are
incurred, some of these can be viewed as dispriopate between BHCs
(lost capacity, variation) ... Bunge hope that prote@nd pricing evolve
nationally that are reasonably consistent and gréemsibly for both executed
and non-executed tonnage.
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Bunge also notes that:

Once a third party storage site is acknowledgegbasoved, that site should
subsequently receive the same treatments as aewysité, including
Viterra's, when included in the mix for a vessal&rgo accumulation.

4.3 ACCC view

As the Revised Undertaking does not include ex pnées, the ACCC is not, in this
context, assessing the appropriateness of pantiptites for port terminal services.
However, in the context of assessment of the Rewbselertaking the ACCC has
considered the prices published under the 2009 ttaideg in order to determine
whether the publish-negotiate-arbitrate approaatetermining access prices has
been effective.

As stated in the Draft Decision, the ACCC is of #new that price differentials for
port terminal fees based on the up-country supipyrcare appropriate provided that
the differential is reflective of differences instdaced by the access provider,
including either increased costs due to differemadlse actual treatment of third
party grain or increased risks associated withrélaeival of third party grain.

Given Viterra’s position and supporting submissitret the differential charges are
reflective of higher costs, and therefore compliaith the non-discrimination
provision, the ACCC has not formed a view on whethe quantums of the
differentials applied by Viterra are appropriate Vaterra’s Reference Prices are
subject to the publish-negotiate-arbitrate provision the Revised Undertaking.

However, the ACCC considers that Viterra should/jg® sufficient transparency
around the terms on which access seekers may ga#ssato port terminal services,
including relating to grain received at the portrtaal from third party sites. In
particular, where Viterra applies price differefgtia should provide sufficient
transparency around the basis on which the diffexeis applied. Increased
transparency will provide exporters a more transpaibaseline for negotiation in
accordance with the publish-negotiate-arbitratméaork.

As noted in the Draft Decision the ACCC considée tlause 5.2(f) as included in
Viterra’s Revised Undertaking should provide anrappate level of certainty to
access seekers regarding the terms of accessttepomal services for wheat from
third party storage sites. It should increase ithesparency of Viterra’s differential
charges and criteria for the application of thdsarges.

The ACCC considers that increased information glediby Viterra around the
services covered by each of the charges in accoedaith clause 5.2(f) will assist
access seekers in their negotiations under claoséh@ Revised Undertaking. For
example, if an access seeker does not requirdiaigar service listed under a

charge, it may be able to negotiate with Viterraduced charge which represents the
services it does require.

Clause 6.3(a)(i) of the Revised Undertaking prosittet:

Subject to clause 6.3(a)(iv), the Port Operatol wibvide any information requested
by an Applicant which is related to access to tbet Ferminal Services and which is
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reasonably required by the Applicant to assistegatiations in relation to an Access
Application within 5 Business Days of receiving tbguest.

Where an access seeker considers that informatovided by Viterra is not

sufficient to ensure negotiation occurs in accocganith clause 6 of the Revised
Undertaking, including negotiation in relation teetReference Prices and the
application of, or Port Terminal Services underpignthose prices, the access seeker
may raise a dispute under clause 7. This dispstduton regime provides for
arbitration of disputes by the ACCC or a privateitaator.

The ACCC considers that this increased transpareficgssist access seekers that
wish to use alternative supply chains in South palist, as they will be in a better
position to determine the reasonableness of, agdtia¢e regarding, the differentials
applied by Viterra. This is appropriate having melg@ the public interest, including
the public interest in having competition in maskit accordance with

s. 44ZZA(3)(b). It is also appropriate having rebtr the objects of Part Il1A, which
include the economically efficient operation ofewd and investment in the
infrastructure by which services are provided, ébgrpromoting effective
competition in upstream and downstream marke®#4&ZA(3)(aa). The ACCC
considers that the market for up-country storagditias is an upstream market
relative to the market for port terminal services.

The ACCC notes that SAFFGIC has in its submissiolicated its support for
increased transparency of pricing and the oppdstdor access seekers to seek
arbitration from the ACCC on the matter of dispwaesing over the third party
non-approved receival fee.

Increased transparency will also assist growers whaisers of Viterra’s Port
Terminal Services, are eligible to seek arbitrabarthe receival fee when they
deliver direct to port.

The ACCC considers clause 5.2(f) of the Revisedddiadting to be appropriate.
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5

Overall approach

5.1 Publish—Negotiate—Arbitrate

5.1.1 Publish-negotiate-arbitrate framework

Viterra has proposed to roll forward the publistyotate-arbitrate model from the
2009 Undertaking. This model provides that:

Viterra will offer to supply the standard port tenal services to access seekers on
standardgublished non-price terms and conditions (Standard Terms). |
providing access to port terminal services, Vitenast not discriminate between
different applicants or users in favour of its otrading arm, except to the extent
that the cost of providing access to other apptecanusers is higher.

Viterra must, for access to each standard portitedrservice publish reference
prices on the Viterra website.

Viterra will enter intonegotiationswith access seekers for the provision of access
to port terminal services. Both parties must negetin good faith in accordance
with the terms of the Proposed 2011 Undertaking fiégotiations will be

finalised by the execution of an access agreement.

Any dispute, except those in relation to executmkas agreements or the PLPs,
will be resolved in accordance with clause 7 offineposed 2011 Undertaking.
Clause 7 provides a process whereby disputes magdatated from negotiation
to mediation taarbitration .

In addition to the above elements, key featurdb®@®009 undertaking include the
robust non-discrimination and no hindering accessipions, which have been rolled
forward into the Revised Undertaking. In summary:

the non-discrimination provision (clause 5.5) dtes that Viterra must not
discriminate between different applicants or ugsefavour of its own trading
business except to the extent that the cost ofighrayaccess to other applicants
or users is higher

the no hindering provision (clause 9.7) stipuldteg Viterra shall not engage in
conduct for the purpose of preventing or hindedangess to port terminal services
by existing customers or applicants.

The ACCC considers that this publish-negotiateteats framework balances the
legitimate business interests of Viterra (refet4ZZA(3)(a)) with the interests of
access seekers (refer s. 44ZZA(3)(c)). The framkewoables Viterra to negotiate
terms and conditions that allow for the efficiepeoation of its business of providing
port terminal services, while also promoting faic@ss to port terminal services for
access seekers. The publish-negotiate-arbitratehastiieves this balance by
providing a framework within which:
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= an appropriate level of information is provided pigblication to enable access
seekers to negotiate from a sufficiently informedipon (see 5.3 Publication of
Information and Ring fencing below)

= adefined process is set out for the conduct obtiagons

= parties can seek mediation or arbitration shoujddasputes arise during the
negotiation process

For the reasons above, the ACCC considers thatuhksh-negotiate-arbitrate
approach adopted in the Revised Undertaking, gsostga by robust
non-discrimination and no hindering access prowusjds appropriate.

Given that the overall approach to access proviagoprovided in the
publish-negotiate-arbitrate arrangements of thafReMUndertaking is appropriate,
the ACCC therefore considers that prescriptivergr @rice regulation is not
necessary in Viterra’s Revised Undertaking. Furthes the view of the ACCC that it
is not appropriate to strengthen the publish-nag@tarbitrate arrangements with
ring-fencing rules for Viterra at this time, givérat Viterra has provided increased
transparency of its port operations under the ReMdndertaking.

5.1.2 Anti-hoarding provision

The PLPs attached to Viterra’s Proposed 2011 Uakiex contained at clause 12 a
‘Performance Risk / Anti-hoarding’ provision thagrmitted Viterra to not accept a
booking, if it considered that the booking, takeraggregate with other bookings of
the exporter involved an attempt by the exporteeserve slots in excess of its
reasonably anticipated requirements or to prevemipetitors obtaining access to port
terminal services or limit throughput at the perinal.

The ACCC's preliminary view, published in the DrBicision'® was that the
anti-hoarding provision provided Viterra with a bBdbdiscretion to reject bookings.
Having regard to the objects of Part IlIA to théeef of the provision on the efficient
use of Viterra’s port terminal services, the ing¢seof access seekers, as well as the
public interest in having competition in marketse ACCC formed the view that
clause 12 was not appropriate.

Accordingly, Viterra has removed clause 12 of th@#®in the Revised Undertaking.
The ACCC considers this to be appropriate.

5.2 The ACCC's role under the Revised Undertaking

5.2.1 Non-discriminatory access

Clause 5.5 of the Revised Undertaking provides\itgrra must not discriminate
against access seekers in favour of its own traaling except to the extent that the
cost of providing access to other applicants oraisehigher. While the ACCC can
require an audit of Viterra to ensure complianciwhe non-discriminatory access

10" ACCC, Viterra Operations Limited Port Terminar8ees Access Undertaking, Draft Decision,

11 August 2011, pp. 83-84
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clause, the ACCC considers that Viterra’s undentgishould also include a provision
specifying that it will provide the ACCC with a cppf the access agreement it
executes with its trading arm. The ACCC consideas this would aid its assessment
of Viterra’s compliance with non-discrimination reggments imposed by the
undertaking.

Viterra has included clause 5.5(b) in its Revisedi&rtaking:

Within 5 business days of executing an Access Agnaewith its own Trading
Division, the Port Operator must provide to the AC& copy of that Access
Agreement.

The ACCC notes that a similar clause was include@rainCorp’s accepted 2011
Undertaking. The ACCC takes the view that this @damon issue across industry
and considers a consistent regulatory approachk appropriate, given the ACCC'’s
role in monitoring compliance with the port ternlisarvices access undertakings.
Therefore the ACCC considers that Viterra’s Revisedertaking is appropriate in
this regard.

5.2.2 Information gathering

As set out in the ACCC'’s Decision on GrainCorp’sptised 2011 Undertaking, the
ACCC considers that it is necessary for it to hageneral information gathering
provision in the port terminal services access ta#lngs™* In particular, the ACCC
considers it necessary to be in a position to ab&levant information, in a timely
manner. The ACCC acknowledges that during the oiperaf a Part IlIA access
undertaking, it can request information from theéentaking provider at any time, but
the provision of information is voluntary.

To address the ACCC'’s concerns regarding the wlbdibbtain relevant information
from the port operator during the term of the Utaldng, Viterra has included the
following provision in its Revised Undertaking:

5.7 Request for information

(a) The ACCC may, by written notice, request the ®perator to provide
information or documents that are required by tlgCAC for the reasons
specified in the written notice to enable it toreige its powers or functions in
relation to this Undertaking.

(b) The Port Operator will provide any informatioequested by the ACCC
under clause 5.7(a) in the form and within the trame (being not less than
14 days) specified in the notice.

The ACCC considers that clause 5.7 addressesntseaos and is therefore
appropriate because the ability for the ACCC taiest information in a timely
manner will assist the ACCC exercise its powergasform its functions under the
Revised Undertaking in a timely and fully informednner. The ACCC is of the

1 ACCC, GrainCorp Operations Limited Port TermiSatvices Access Undertaking, Decision to

Accept, 22 June 2011, pp. 19-20.
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view that the ACCC's ability to carry out these ¢tions is in the legitimate business
interests of Viterra and the interests of acceskess.

5.2.3 Variation of the Port Loading Protocols

In the Draft Decision, the ACCC set out certain imim standards for the process by
which a port terminal operator may vary its protedbat it considered were
necessary to ensure an efficient, meaningful aartsfrarent consultation process for
access seekers in accordance with s. 44ZZA(3)(®.ATCC took the view that

these standards should apply consistently to thiedfort terminal operators’
undertakings (having regard to sections 44ZZA(3)éeal (e)) which promotes
consistency in access regulation across industry.

In order to address these minimum standards Viteasamade changes in its Revised
Undertaking, which are discussed in the followiegt®ons.

5.2.3.1 The comprehensive nature of the Port Loading Protoas

To address the ACCC'’s concerns regarding the cdmepseve nature of the PLPs,
Viterra has inserted drafting in its Revised Unalerig specifying that the Loading
Protocols is a comprehensive document. Specificditgrra has inserted a new
clause 9.2(b), which provides:

"the Port Loading Protocolsust be, and continue to be, a comprehensive
statement of the Port Operator’s policies and pchaes for managing
demand for Port Terminal Services

The ACCC considers that Viterra’s insertion sagisfihe minimum standards (which
it has determined having regard to the criteria.in4ZZA(3)) and is appropriate.

5.2.3.2 Process for varying the Port Loading Protocols

To address the ACCC'’s concerns regarding minimamdstrds for the PLPs

variation process, Viterra's Revised Undertakingads the variation process set out
in the Proposed Undertaking. Clause 9.3(c)(ivhefRevised Undertaking provides
that Viterra will publish written submissions orethariation on its website within

five business days of receiving the submission. él@w Viterra is not required to
publish any part of a written submission which exmd information which is subject
to a claim of confidentiality by a third party drat contains offensive or abusive
material or is otherwise inappropriate for publicat

Clause 9.3(c)(vi)(B) of the Revised Undertakingyides that Viterra may prepare a
further variation to take into account feedbackfnnterested parties or the ACCC.
Viterra is not required to recommence consultation.

The ACCC considers that Viterra’s insertion sagisfihe minimum standards (which
it has determined having regard to the criteria.in4ZZA(3)) and is appropriate.
5.2.3.3 The ACCC's role in the process for varying the Port_oading Protocols

To satisfy the minimum standards regarding the AGCGQle in the PLPs variation
process, Viterra’s Revised Undertaking includesoppsed new clause 9.4:
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9.4 Objection notice

(&) If the Port Operator seeks to vary the Port Loadirgtocols in accordance
with clause 9.3(b), the ACCC may object to the psal variation (or any
part of the variation). If the ACCC objects tormposed variation (or any
part of the variation), it must issue a noticelhe Port Operator stating that
it objects to the proposed variation and providnegsons for its objection.
The ACCC will publish any notice issued under thasise 9.4(a) on the
ACCC website.

(b) Any notice issued under clause 9.4(a) must bedsaukeast 10 Business
Days prior to the date on which it is proposed vheation will become
effective.

(c) If the ACCC proposes to issue a notice under cl&s@), then at least 5
Business Days before issuing that notice, the AGME&! provide the Port
Operator with a draft notice stating its intentitmobject to the proposed
variation and providing reasons for that intenddgjeztion.

(d) Inissuing a draft notice under clause 9.4(c) direal notice under clause
9.4(a), the ACCC must have regard to whether tlop@sed variation:

(i) is material; and

(i) amounts to a breach of the anti-discrimination psan in
clause 5.5 or the no hindering access provisiodause 9.7.

(e) The ACCC may withdraw a draft notice issued undkuse 9.4(c) or a
notice issued under clause 9.4(a) if in all theeomstances it becomes
aware that the reasons specified in the draft motssued under clause
9.4(c) or the notice issued under clause 9.4(alpnger exist.

(f) If the ACCC issues a notice under clause 9.4(&) Pbrt Operator must,
within 3 Business Days, either:

(i) withdraw the proposed variation and commencee® variation
process (in which case, the Port Operator must@kaaotice in a
prominent place on the Port Operators website drpig the
withdrawal and commencement of a new process atiky tiee ACCC
in writing of the withdrawal and commencement oka process); or

(i) withdraw the proposed variation and confirnetktatus of the existing
Port Loading Protocols (in which case, the Port @er must publish
a notice to this effect in a prominent place oniebsite and notify the
ACCC in writing that it has withdrawn the proposetiation and
confirmed the status of the existing Port Loadimgt&cols).

The ACCC considers that Viterra’'s proposed drafadgpts a consistent approach
with undertakings submitted by other BHCs regardivgspecification of timeframes
within the variation process.
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The ACCC is of the view that a requirement fooitdsue a draft notice of objection
prior to issuing a final notice is appropriate. TR@CC notes the time between
publication of the variation notice, after the mmim 10 business day consultation
period, and the issuing of a draft notice, is fesiness days. This is a very short time
for the ACCC to respond, but the ACCC anticipakes it will be able time to

identify concerns and act if necessary within theeframe.

For the reasons outlined above, the ACCC consttiatshe objection notice
provision, as drafted in Viterra’'s Revised Undeirgk is appropriate.

Viterra has also broadened the approval provisremipusly found in clauses 5.5(c)
and 7.5(d) of the Proposed Undertaking. In clau$@)lof the Revised Undertaking,
Viterra has inserted the following:

The ACCC may approve the Regulated Access, PragidgMonitoring
Committee or a member of the ACCC to exercise @idaanaking function
under this Undertaking on its behalf and that apaiamay be subject to any
conditions which the ACCC may impose.

The ACCC considers that Viterra’s insertion sagisfihe minimum standards (which
it has determined having regard to the criteria.in4ZZA(3)) and is appropriate.

5.3 Publication of information and ring fencing

5.3.1 Revised undertaking

Clause 10.1 of the Revised Undertaking requiresrxétto publish information
regarding stocks at port, including the names eftlinee largest grades of bulk wheat
by volume held at each port terminal.

Clause 10.3 of the Revised Undertaking provides\itarra will publish information
in addition to the key performance indicators psho#id pursuant to the 2009
Undertaking relating to:

= daily road receivals

= the total bookings received at each port terminal

= the total bookings rejected at each port terminal

= the total bookings cancelled at each port termbyatlients

= the average time taken to assess bookings at eactepminal

= the total number of port block outs at each parhieal

= the total number of vessels failing survey at gamt terminal.

5.3.2 Third party submissions

SAFFGIC, in noting that there are no ring fencingagements in place submitted
that information on commodity, grade, quality andrtage of grain delivered into any
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Viterra or Grain Trade Australia site should bevided in real time free of charge to
the market. In addition, total receivals, carryoged domestic out turn for all grains
should be provided to the market.

Bunge submitted that the Growers Warehouse Repypdrade, tonnes and port zone
as a minimum) is made available to all exportemssure that Viterra’s trading arm
is not the only party holding this critical inforti@n that affects grain pricing and
accumulation programs.

Louis Drefus submits:

LDC considers that it is desirable that Viterra [mibinformation about the profile of the crop
received at its upcountry facilities. As the ACC@inis out this information was deemed to be
relevant by the Productivity Commission. LDC does agree with the Productivity
Commission finding that the provision of such imf@tion would be unduly onerous on the
BHC.

As such, LDC would like to see all BHC's publishekéy harvest reports that include the
profile of each crop by port zone, in respect &f glnantity of each grade of the commodities
received. A final harvest report should be puldsiwhich states the final quanitity of each
grade of commaodity received in each port zone.

CBH Grain agrees that the publication of greattarmation provides clarity and
certainty for access seekers. However, it doesomgider it an alternative to ring
fencing. CBH suggests that an express obligatigherport terminal services
agreement that Viterra will not pass any informatiegarding CBH to Viterra’s own
trading arm would further reduce the opportunityVierra’'s trading arm to gain an
improper advantage as a result of greater infoonaccess.

5.3.3 ACCC view

The ACCC is cognisant of submissions calling faager information regarding the
tonnage and quality of wheat received into all Maeand approved third party
storage facilities; however, all port terminal seeg access undertakings are limited
to services provided at ports.

The ACCC considers that providing the same levahfmrmation regarding stocks
held at port at the same time, to all exporter&isgeo export bulk wheat, is in the
interests of access seekers and in the interesavaig competition in markets in
accordance with ss. 44ZZA(3)(c) and 44ZZA(3)(bjred Act.

The ACCC considers that performance indicatorsigeuseful information to
potential access seekers comparing the total d\@yatations at each port in their
decisions and negotiations over access. Havingadgahe interests of access
seekers, the ACCC considers that the publicaticaddftional indicators proposed by
Viterra is appropriate.

Having regard to the additional information avalato access seekers, the robust
non-discrimination and no hindering clauses, theC&Gs of the view that formal
ring-fencing is not required at this time.
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5.4 Substance of the Standard Terms

5.4.1 Revised Undertaking

Pursuant to clause 5.1(a) of the Revised Undergakiiterra is obliged to offer port
terminal services to access seekers on StandanusT&he Standard Terms are set
out at Schedule 3 of the Revised Undertaking irfah@ of an indicative access
agreement. The Standard Terms provide a cleamgtgotint for negotiations
between access seekers and Viterra. The startinggovided by the Standard
Terms is critical to ensuring access seekers dantefely negotiate with Viterra. The
inclusion of Standard Terms also assists in enguhiat the costs of negotiation
and/or arbitration are not excessive.

The Standard Terms act as the default access agné@énthe event that parties are
unable to reach a negotiated agreement. The Sthitéams attached at Schedule 3 of
the Revised Undertaking have been altered frontettmes attached to the 2009
Undertaking. Changes are detailed in the ACCC'dtMacision. Further
amendments have been made to the Standard Teansdipation of the introduction
of the auction system.

5.4.2 ACCC view

The ACCC considers that, while all elements of$tendard Terms are subject to
negotiations between Viterra and access seeker§témdard Terms represent an
appropriate starting point for those negotiations.

The ACCC remains of the view that liability and plasch and demurrage systems are
commercial issues suited to negotiation betweepdnges to the agreement in
accordance with the publish-negotiate-arbitrate ehdéiparties are unable to resolve
these issues, the parties may seek arbitratiorordogyly the ACCC has not formed

a view on the appropriateness of the liability ps@mns proposed in the Standard
Terms and whether particular clauses will be aat#ptto all parties.
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6 Decision

The ACCC decided on 28 September to accept thesBeWwndertaking, which was
provided by Viterra on 22 September 2011.

The ACCC reached its decision following consultatim its Draft Decision and
considering the matters to which it must have regarsuant to s. 44ZZA(3) of the
Act. The ACCC is of the view that Viterra’s Revisdddertaking addresses the
ACCC'’s concerns outlined in its Draft Decision as@ppropriate.
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Appendix A

Bulk wheat export markets analysis

Viterra in the wheat export industry

In assessing the undertakings provided by eacdheolPbrt Operators to commence in
2011, the ACCC has considered each on its own sn&\¥ihile undertakings accepted
by the ACCC from each port terminal operator reftbe particular circumstances of
that operator, there are certain aspects of thertaddngs for which the ACCC has
sought a consistent approach across the bulk vexpatt industry. Where
consistency is considered appropriate, the ACC(hbged this in the Final Decision.

There are several instances in which the ACCCadiaemtthe view that it is
appropriate that arrangements for Viterra are diffeto those that may be required
for other port terminal operators, due to the patér circumstances of Viterra. In this
regard, the ACCC considered that Viterra has afsgnt degree of market power in
the provision of port terminal services in Souths&kalia and an incentive to use that
market power, given its vertical integration in ttpam and downstream markets and
the lack of significant competition in the provisiof port terminal services in South
Australia.

Capacity allocation arrangements

The ACCC has assessed the differences across Bitb@ markets in which they
operate so that its views are made on a consiséesnd across undertakings. The
analysis is of particular relevance in the ACCGasideration of the capacity
allocation and management arrangements propogbd imdertakings it is
considering.

Capacity allocation arrangements include two maimm@onents:

= Primary allocation arrangements by which capasitiationed between competing
users and which are broadly categorised as eitiw pr non-price rationing.
Primary allocation arrangements currently operatethe BHCs include both
non-price administered allocation (as in the cdsheoFCFS arrangements of
GrainCorp, Viterra and ABA) and price rationing (asler the CBH auction
system). Primary allocation systems of both tygpgally require exporters to
make at least some capacity commitments beforeuptimeh outcomes, and hence
export shipping requirements, are fully known.

® |n-season arrangements that facilitate exportgtstig to any divergence
between actual outcomes and ex ante planning negatdémand for export
capacity. These adjustment mechanisms includebiléyifor shippers to move
booked capacity between geographic and/or tempmzations (such as exists
under GrainCorp’s Protocols) and the ability foipglers to transfer bookings in a
secondary market (as occurs under CBH’s arrangeneiNVA). In-season
response to changed, unforeseen or unplanned megdalso occur through grain
trading or swapping along the supply chain, inclgdoy use of free on board
(FOB) purchases or sales.
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Two key market characteristics relevant to the viesned on the appropriateness of
particular capacity management arrangements infgpewrket circumstances are:

= the relationship between total port elevation cdapamnd average annual and
seasonal demand for it

= the extent to which the incentive exists for veatlicintegrated BHCs to pursue
self preferential treatment—including hinderingegsto port services by other
exporters—as opposed to seeking to maximise reftonstheir terminals.

The following sections discuss the relevance odéhfactors to a decision regarding
the appropriateness of capacity management arrargsmproposed by a port
operator. An assessment in particular cases wilhfeemed also by the current
arrangements the operator has in place and thetigéieess of those arrangements in
achieving fair and efficient outcomes.

Extent of capacity constraint

As the PC stated in its Inquiry Report on WheatdtkMarketing Arrangements,
auctions can play a significant role in efficierdljocating limited port capacity.

This general economic principle, that allocativiecegncy is best achieved through a
price mechanism, has greatest application whenlgigpmited relative to demand.
When no binding capacity constraint exists the detsaf all users can be met and
the means by which allocation occurs is not ciitioaachieving allocative efficiency.

In all Australian states from which wheat is expdrthere are periods when port
capacity is more highly valued. These periods ooten new season grain is
available to be shipped and differ depending ond®rtimes in the production zones.
In all years, even those of poor harvest, demandHipping slots during these peak
periods exceeds capacity to some extent. Howeedrélquency and extent to which
demand exceeds capacity varies between the patated by the BHCs.

On this basis, it might be considered appropriateall port operators to use auction
systems to allocate port capacity as all (withgbssible exception of ABA) have
limited capacity at least at some ports for sonreods. This was the view of the PC
which noted ‘that port operators [other than CBHgin also consider adopting a
similar [auction] system where there is a likelidad excess demand for port
capacity at certain points in time (effectivelstafting peak demand problem driven
by movements in the supply and demand for whéat)'.

However, the ACCC considers that the mere likelthobexcess demand at some
points during the wheat export year is not suffiti® warrant the ACCC taking the
view that access arrangements employing a non-pystem of allocating capacity
are inappropriate. The ACCC's view has taken iimoant the degree of the capacity
constraint evident and a judgement as to whettselteant inefficiencies warrant
requiring the operator to employ an auction sysi@nprimary allocation
arrangements. Also relevant is the extent to whlldtative inefficiencies arising
under the first come, first served arrangementsratigated by other measures such

12 productivity Commission, Wheat Export Marketing@rgements, 1 July 2010, p. 205.

B Ipid.
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as transferability or greater flexibility to movapacity bookings. And, as discussed
in the next section, the extent to which the inisengxists for vertically integrated
BHCs to purse self-preferential treatment is theepkey relevant factor in
determining appropriate capacity management arraages.

Incentive for self-preferential treatment

A vertically integrated operator may have an incento utilise bottleneck
infrastructure it controls to hinder access by cefitiprs in upstream or downstream
markets in order to gain market share at the expehaccess seekers. The strength of
such an incentive will be influenced by the existenr threat of competition to the
operator’s position. Where actual or potential cetitjpn exists, the incentive to

hinder competitors is moderated by the threatttir@hindering behaviour may

instead result in loss of throughput to an alteweagupply chain or use.

However, where competition to the operator is waadk the incentive to hoard
capacity and so hinder others from accessing expdcity is strong, this will
inform an assessment as to the appropriatenessmbsed capacity allocation
arrangements. Where this incentive is strong, sestthe argument that allocation
arrangements should incorporate measures to preuehtbehaviour. Auctions can
provide such a mechanism as they are a fair, teaagpand efficient means of
allocating capacity under which the incumbent fabessame limits on its ability to
acquire capacity as other users.

It is also possible to design non-price allocasgstems in such a way as to prevent
or reduce anti-competitive behaviours by the oper&uch measures include use of
an independent body to manage the shipping stemegpring that the access
provider faces the same financial disincentivedartl as do access seekers.

In the context of the Australian wheat export indgsompetition to the bulk
shipment of wheat through an operator’s ports cdimoes a number of sources:

= extent of vertical integration and alternative wpHatry supply chains

=  domestic uses for wheat

competition from ports in other regions

threat of bypass by customers
= containerised exports.

The extent of competition varies significantly easahe markets in which the BHCs
operate. A high level summary of the key featufesazh region (including the
differences that exist) in terms of their existsupply chain characteristics and
competitive dynamics is outlined below.

Up-country supply chains

The key up-country supply chain characteristicsl (@ifferences) that exist in each of
the three regions is summarised in Table Al below:
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Table Al: up-country supply chain characteristics ly region

Region Characteristics

East Coast GrainCorp holds significant market share in thevjgion of
wheat storage and handling services in New Soutle$Va
Victoria and QLD. Two other bulk handling companiggerating
on the east coast, AWB GrainFlow and ABA, also afgea
relatively small number of storage and handlinglitaes.

Alternative options to storage and handling ses/pevided by
GrainCorp, GrainFlow and ABA are:

= on-farm storage (which makes up a relatively greateportion of
total storage capacity than in other regiofis);

= awider choice of independent storage and trangpoviders
compared to other regions

= limited overlap of GrainCorp’s and Viterra’'s up-cuty storage
networks.

South Australia Viterra holds a significant margbare in the provision of wheat
storage and handling services in South Australith $ome alternative
options provided by:
= on-farm storage

= independent bulk handlers.

4 The PC Report observed that the larger stock daon-storage in the East Coast may be attributabtleet

relative importance of the domestic market and éorgstory of choice in domestic marketing: Produityt
Commissioninquiry Report No. 51: Wheat Export Marketing Arrangents1 July 2010, p. 68.
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Region Characteristics

Western Australial The provision of bulk wheat sggrand handling services is
dominated by CBH.

There is some on-farm storage, a significant pridgoiof which
is for on-farm use, but no competition from indegemt bulk
handlers.

Competition to CBH grain logistics and freight dees is
restrained by conduct that is the subject of Nwdtiion to the
ACCC (N93439). The Notification relates to exclestealing
conduct by CBH that requires growers that use CBdihg
storage and handling services to also use transporices
supplied by CBH to transport grain to port. The ACf&@voked
the notification on 29 June 2011 from 1 May 2018 @BH has
sought a review of that decision by the Australtampetition
Tribunal (Tribunal ).

Source: Productivity Commissidnquiry Report No. 51: Wheat Export Marketing Argaments
1 July 2010, pp. 67-68.

As Table Al illustrates, there appears to be greede of alternatives to the
up-country wheat storage and handling serviceslggppy the BHCs on the east
coast as compared to both South Australia and \Weigstralia.

Domestic and non-bulk export wheat

The proportion of wheat that is supplied into theskalian domestic market relative
to the proportion that is exported overseas vaigsificantly between the three
regions, as illustrated in Table A2 below:

Table A2: domestic and export wheat supply charactestics by region

Region Characteristics

East Coast While a substantial volume of wheaxj@weed from the east coast, a
significant proportion of wheat is also consumedhdstically. The
domestic market is therefore a significant altewesto bulk wheat
export for grain growers on the east coast.

Also, containerised export wheat volumes on thé @sast have
expanded in recent years. In particular, the Eedeervices
Commission ESC) noted that containerised grain exports in Vietori
and southern New South Wales expanded to reprasgghificant
proportion of total exports from those aréas.

15 Essential Services Commissideview of Victorian Grain Handling and Storage AscRegime

Final Report May 2009, pp 39-40.
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Region Characteristics

South Australia Almost all wheat in South Austrafi@xported, with only a relatively
small proportion supplied into the domestic markathe domestic
market is therefore a less significant alternativéhe export market
for SA growers than is the case for growers orets coast.

Almost all wheat exports from South Australia iperted in bulk with
only limited export of wheat in containers and bags

Western Australia Almost all wheat in Western Aabér is exported in bulk (90 per
cent), with only a relatively small proportion stlipd into the
domestic market (5 per cent) and the balance esghantcontainers.

Source: Sources: Productivity Commissioguiry Report No. 51: Wheat Export Marketing
Arrangementsl July 2010, pp. 56 and 68. and Notice of 29 A0l re the CBH Notification

As Table A2 illustrates, there is greater use tarahtives to the bulk wheat supply
chain by growers in the east coast region, as coedgda both South Australia and
Western Australia.

Port terminal facilities

The relative proximity of port terminals operateddifferent bulk handlers in
particular regions is a key determinant of the mixte which those port terminals
compete for the throughput of wheat. Table A3 ptesian overview of the proximity
of grain elevation ports.

Table A3: Proximity of port terminals by region

Region Characteristics

East Coast Some port terminals in New South W#liesoria and the easternmost
parts of South Australia operated by GrainCorp, AB¥l Viterra are
in relatively close proximity and may provide aftatives for some
wheat throughput.

The ESC, in its review of grain handling and steragangements in
Victoria, noted that there is a ‘significant degodeompetitive
substitutability’ between the port terminals opedaby ABA and
GrainCorp:’ Also, by-pass of GrainCorp’s Newcastle facilitiess
resulted from recent construction of a facilityo® used for cargo
accumulation in order to utilise port loading féamk operated by
POAGS at the K2 berth on Kooragang Island.

South Australia Viterra operates all wheat pontieals in South Australia and is not

6 Productivity Commissioinquiry Report No. 51: Wheat Export Marketing Argements1 July

2010, p. 56.
Essential Services Commissidgview of Victorian Grain Handling and Storage AscRegime, Final
Report,May 2009, p. 48.
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Region Characteristics

likely to face competition in the short to mediuvenmh from any
alternative port terminal operator for wheat thiimpigt, with the
possible exception of weak competition from PorPoftland in far
west Victoria.

Western Australia CBH operates all wheat port teeisi in Western Australia and the
ACCC is unaware of any immediate alternative peminal facility
for use by grain exporters.

Source: Productivity Commissidnquiry Report No. 51: Wheat Export Marketing Argaments
1 July 2010, p 68.
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