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1.INTRODUCTION  

In the last decade Australia was actively involved in debate about the role of 
regulation in industry sectors such as gas, electricity and telecommunications which 
were being opened up to greater competition.  

These sectors were often government owned and in many cases effectively run as part 
of government. Their revenue was part of government revenue and pricing policies 
were influenced by government social policy. A significant reform process was set in 
train with the separation of those areas of activity that were contestable. Some 
privatisation occurred but otherwise the monopoly component remained in 
government ownership, but as separate independent corporations. New methods of 
regulation had to be developed –with regard to community service obligations for 
example- to take account of the corporatisation of these monopolies.  

However, in this environment, the issue became what type of oversight was required 
to foster this new kind of regulation. The potential mix of regulatory options was 
multi-faceted and in the Australian context, with a federal political system, another 
layer of choice was added with the possibility of regulation at either the State or 
Federal level.  

Of course, Australia was not the only country conducting such a discourse. The 
strength and weakness of various regulatory options were much discussed. A recent 
paper by the OECD Committee on Competition Law and Policy provides both a 
comprehensive account of the options available as well as an assessment of their 
potential strengths and weaknesses.1 

As the paper suggests, given the requirements of technical and economic regulation 
and competition law (antitrust enforcement), three practical alternatives seem 
possible:  

• combine technical and economic regulation in a sector specific regulator and 
leave competition law enforcement entirely in the hands of the competition 
agency;  

• organise technical regulation as a stand alone function and include economic 
regulation within the competition agency;  
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combine technical and economic regulation in a sector specific regulator and give it 
all or some competition law enforcement functions.2  

Of these three broad models Australia has in effect embarked upon the second 
alternative – institutional integration with antitrust enforcement (competition law), 
and general rather than sector specific regulation combined in a single national body. 
Particular state variations to this overall schema do occur as individual states conduct 
some technical regulation and share in some of the economic regulation of particular 
utilities. Nevertheless, the pervasive institutional structure in Australia is that of a 
national body which administers both antitrust enforcement and economic regulation.  

This is not to say that the differing requirement of competition law enforcement and 
economic regulation have not been recognised in Australia. As has been pointed out 
elsewhere, competition law enforcement is chiefly ex post (merger reviews excepted) 
whereas regulation is primarily ex ante and continuous.3 

Instead of being involved in monitoring firms on a continuous basis, competition 
offices usually begin to acquire information only when they receive a complaint or 
otherwise believe that competition law has been broken. Information requirements are 
likely to be different with the regulators needing a quantity and detail of accountancy 
information that is not required in competition law enforcement. The different 
approaches and areas of expertise would suggest that anti trust enforcement and 
economic regulation are in effect different cultures.  

Nevertheless, other arguments were made in Australia in support of institutional 
integration. The foremost argument was about the importance of a competition culture 
and outlook pervading regulatory decision making. It was felt that in separate 
regulatory organisations the competition focus could be lost, distorted or relegated to 
a quite secondary position.  

With an integrated national organisation there is an increased likelihood of 
formulating regulations that are the same for all competitors in the market. The 
convergence occurring between different sectors of the economy makes a general 
rather than sector specific approach even more important. There is also a greater 
chance of formulating regulations that have a constant eye to imitating competitive 
conditions and therefore of achieving outcomes comparable to those which could be 
achieved under competitive conditions.  

When economic regulation is located within a competition agency there is likely to be 
less resistance to losing functions as reforms progress. In fact priority can be given to 
the important task of easing back on regulation as competition develops.  

These factors were particularly relevant in determining the institutional structure 
adopted by Australia. What was favoured was "light handed" incentive based 
mechanisms and the enhancement of regulatory arrangement in the recognition of the 
development of national markets.  

Also, reform coincided with efforts in some jurisdictions to privatise public utility 
enterprises and to apply cash returns (after costs) from privatisation to budget 
programs or to debt reduction. This increased the need for regulation to be carried out 
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by an independent body not beholden to achieving the revenue or capital return 
objectives of government. Fragmented regulation would be ineffectual considering the 
path taken by network industries (especially telecommunications and energy) to 
converge into a single industry, in response to rapid advances in technology and the 
globalisation of service sector markets.  

New regulation focuses on the function - "bottleneck" facilities rather than on the firm 
itself. It focuses on the use of infrastructure owned and operated by one business by 
another business that does not own or operate it. For example, an electricity 
generating company may be able to gain a legal right to have its electricity transmitted 
through another company's electricity grid. The right of access would not allow it to 
operate the grid but would allow it to have a right to have its electricity transmitted 
through the grid. What is accessed is electricity transmission services. Such access 
allows competition to occur upstream or in this case in a downstream market.  

The importance of access to certain key facilities, such as telephone networks, 
electricity grids or gas pipelines is to encourage competition in related markets.  

New regulation offers the potential to create price-based efficiency incentives, with 
some potential to imitate competitive pressures, leaving operational and investment 
calls with the companies, and to give incentives to achieve and share productivity 
gains with customers. Safeguards for users and end-consumers are a complementary 
and necessary feature of regulating network industries where competition, even when 
present in the delivery of the end-product, would not, unaided, deliver fair outcomes, 
having regard to the key resources under the control of these industries.  

Let me now briefly outline the recent Australian experience in applying competition 
policy including this new form of regulation. Individual regulatory regimes for gas, 
electricity, telecommunications and airports have now been adopted. Despite the 
differences between these regimes there are key common regulatory issues which 
have had to be addressed during the last few years of implementation. Finally, I would 
like to suggest some of the practical advantages that have emerged from Australia's 
adoption of one national regulatory body which administers both competition law 
(antitrust enforcement) and economic regulation.  

2.REGULATION OF NETWORK INDUSTRIES BY THE AUSTRALIAN 
COMPETITION AND CONSUMER COMMISSION  

There were a number of imperatives for developing a national competition policy. 
The economic significance of State and Territory boundaries was rapidly diminishing, 
particularly as advances in transport and communications permitted many firms to 
develop national trade networks. However domestic pro-competitive reforms had 
largely been implemented on a sector-by-sector basis, without regard to a broader 
policy framework or process. At the same time tariff reductions and other trade policy 
reforms had increased the competitiveness of the internationally traded sector. Yet, 
many goods and services provided by State owned public utilities, the professions and 
some areas of agriculture were sheltered from domestic competition and faced limited 
exposure to Australia's competition laws due to constitutional and ownership 
limitations.  



The process which gave rise to the adoption of a comprehensive national competition 
policy began in 1991 with an agreement between the Commonwealth, State and 
Territory governments that there should be a national competition policy. 
Governments agreed that a national competition policy should give effect to the 
following principles:  

(a) No participant in the market should be able to engage in anticompetitive conduct 
against the public interest;  

(b) As far as possible, universal and uniformly applied rules of market conduct should 
apply to all market participants regardless of the form of business ownership;  

(c) Conduct with anticompetitive potential said to be in the public interest should be 
assessed by an appropriate transparent assessment process, with provision for review, 
to demonstrate the nature and incidence of the public costs and benefits claimed;  

(d) Any changes in the coverage or nature of competition policy should be consistent 
with, and support, the general thrust of reforms:  

(i) to develop an open, integrated domestic market for goods and services by 
removing unnecessary barriers to trade and competition; and  

(ii) in recognition of the increasingly national operation of markets, to reduce 
complexity and administrative duplication.  

In October 1992 the governments agreed to establish an independent review of 
national competition policy.4 

From this review the main elements of a comprehensive national policy were 
developed which included :  

• the extension of the Trade Practices Act, 1974 (TPA) to all forms of business 
virtually without exception;  

• a process for the review and reform of all laws that potentially restrict 
competition to determine whether these laws are in the Australian public 
interest;  

• a process for the review and reform of public utility monopoly structures;  
• a generic law regarding access to "essential facilities";  
• a competitive neutrality policy putting government business operations on the 

same level as competing private sector business operations; and  
• a price surveillance regime.  

A new body, the Australian Competition and Consumer Commission (ACCC) which 
merged the Trade Practices Commission and the Prices Surveillance Authority was 
formed. A new role was added to the ACCC's existing functions relating to third party 
access. The National Competition Council (NCC) was also formed to have policy 
functions, as well as a legislated role under the access regimes, to take particular 
account of the interests of the states.  

–2.1Part IIIA the National Access Regime  
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Prior to the introduction of the access regime discussion took place about whether the 
existing provisions of the TPA (section 46) provided a sufficient basis for the 
regulation of access to essential facilities or whether more direct regulation of natural 
monopoly markets was warranted. Section 46 of the TPA prohibits the misuse of 
substantial market power in certain specified circumstances. However, the 
shortcomings of a process that depended upon a Court finding of a breach of the law 
and doubts about the capacity of the courts to determine optimal prices, terms and 
conditions of access to essential facilities meant that new access provisions were 
required.  

Part IIIA attempts to balance the interests of the service provider against that of the 
interests of the service users, ultimately for the purpose of enhancing the welfare of 
Australians. The regime aims to adopt a light-handed approach. This approach is 
based on commercial negotiations of access terms and conditions between the parties 
in the first instance, supported by a requirement that the access disputes that cannot be 
resolved by the parties be arbitrated having regard to arbitration criteria set out in Part 
IIIA. It does include provisions for the enforcement of access determinations and 
prohibitions on hindering access to a service. Enforcement action is taken in the 
Federal Court.  

Access applies to firms with natural monopoly characteristics which are sometimes 
vertically integrated and part of network industries. It can apply to publicly or 
privately owned firms. Part IIIA establishes a legal regime providing for third party 
access to a range of facilities of national importance. A single facility might provide a 
number of services, to which access may be essential for enhanced competition in 
some cases but not in others. For this reason, the legislation focuses on a service 
provided by means of a facility. Part IIIA defines "service" as a service provided by 
means of a facility, including:  

• the use of an infrastructure facility such as a road or railway line;  
• handling or transporting things such as goods or people;  
• a communication service or similar service.  

The definition specifically excludes any production processes (eg factories), 
intellectual property (eg copyright and patents), or the supply of goods, except to the 
extent any of these is an integral but a subsidiary part of the service in question. 
Facilities which may be covered by Part IIIA clearly include gas transmission and 
distribution, electricity transmission and distribution, railway tracks, airport systems, 
water pipelines, telecommunications networks and certain sea ports facilities.  

There are three mechanisms by which a business, organisation or individual can gain 
or have available to it third party access under Part IIIA. There is a potentially 
compulsory process whereby the individual (business or organisation) can seek 
declaration of a service. Once the service is declared it is effectively regulated. 
Arbitration is then available if the parties cannot agree on any aspect of access. 
Alternatively, access might be available as a result of a voluntary process whereby a 
service provider can offer the ACCC an undertaking which sets out the terms and 
conditions on which it will offer third party access, and which the ACCC may accept. 
Finally, there may be state and territory government laws that regulate access which 



can be deemed "effective" in terms of their compliance with national policy criteria 
for access laws.  

Access using a compulsory (declaration) process  

Any person may apply to the National Competition Council to consider whether a 
service should be declared. There are a number of matters, all of which the NCC must 
be satisfied of before it can recommend the declaration of a service. These are:  

(a) that access to the service would promote competition in a market (other than a 
market for the service);  

(b) that it would be uneconomical for anyone to develop another facility to provide 
the service5;  

(c) that the facility is of national significance having regard to its size, the importance 
of the facility to interstate or overseas trade and commerce, or its importance to the 
national economy;  

(d) that access to the service can be provided without undue risk to health or safety;  

(e) that access to the service is not already subject to an effective access regime; and  

(f) that access to the service would not be contrary to the public interest  

The NCC must establish that it is satisfied that all of the criteria set out in Part IIIA 
have been fulfilled. The NCC then recommends to the 'designated Minister' for the 
Minister's decision whether or not the service be declared. The designated Minister is 
a State or Territory Minister in the case of a facility owned or operated by a State or 
Territory government body, and the Commonwealth Minister otherwise. Here it is 
important to note that in order to prevent a State Minister from denying access for 
political reasons there is a right of review by the Australian Competition Tribunal6 of 
a Ministers' decisions7.  

Declaration of a service does not mean that there is an automatic right of access to the 
service for third parties. Rather, it represents a right for third parties to negotiate terms 
of access backed up by compulsory ACCC arbitration if the parties cannot agree on 
any aspect of access. Where the parties cannot agree on access (or the terms of 
access), they may decide to refer the dispute to private arbitration. If they do not agree 
to refer the dispute to private arbitration, an access dispute may be notified to the 
ACCC.  

Access making use of voluntary undertakings  

In addition to the compulsory approach indicated above there is a voluntary process, 
whereby a service provider can offer the ACCC an undertaking which sets out the 
terms and conditions on which it will offer third party access, and which the ACCC 
may accept. In a subsequent amendment to Part IIIA, industry bodies may prepare and 
lodge an access code with the ACCC on behalf of their constituents. The function of 
the code is to streamline the approval process for undertakings where it is 
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advantageous for a number of access providers to provide access in a substantially 
similar way.  

If an individual undertaking or industry code is accepted by the ACCC, this will 
foreclose the possibility that the service will be declared. The purpose of an 
undertaking is to give the owner/operators of facilities (including proposed new 
facilities) the opportunity to remove uncertainty as to what access conditions will 
apply to the service, by agreeing to certain access arrangements with the ACCC in 
advance.  

Also, State and Territory Governments that regulate access to a State facility may 
wish to have their own access arrangements deemed "effective" in terms of their 
compliance with national policy criteria for access laws. To obtain such recognition, 
the responsible State or Territory Minister must apply to the NCC asking it to 
recommend that the Commonwealth Minister decide that the regime is effective. The 
ACCC is not directly involved in this assessment function.  

Post Part IIIA developments  

Since the enactment of Part IIIA of the TPA, a number of sector specific 
arrangements for access modelled on Part IIIA have been developed. These sector 
specific regimes reflect the broad access regulation framework embodied in Part IIIA. 
However, they have been further refined in light of the differences between the 
different sectors which includes, different technologies, market arrangements, 
ownership structures as well as differences in historical regulatory experience. These 
regimes are not a major departure from Part IIIA.  

In the case of telecommunications there were a number of special requirements that 
called for an access regime more tailor made to the situation of the telecommunication 
sector. For example a limited access regime was already in place and so with de-
regulation the new regime had to be moved on from the previous regime. A number of 
key telecommunications services were deemed to be regulated, where access was 
already being provided and the ACCC considered the continued regulation of those 
services would be in the long-term interest of end-users.  

These services included access to services provided by fixed networks, which can be 
used to provide long-distance, international and fixed-to-mobile calls; access to 
services provided on mobile networks which, in particular, can be used to terminate 
calls onto mobile networks; and access to high bandwidth transmission services. The 
Commission also extended the scope of telecommunications access regulation to 
broadcasting services over cable networks at that time.  

As telecommunications is a Commonwealth responsibility, the regime did not have to 
address Federal-State co-regulation issues. Consequently the ACCC (rather than the 
NCC) determines whether a service is declared. In fact the ACCC is currently 
considering whether to deregulate some services which were previously regulated. 
These services include the resale of local calls in the central business district and 
some transmission services between capital cities. In both of these cases, there is 
evidence that competition has increased over time.  



Different criteria were also introduced for the declaration of services. In determining 
whether the long-term interests of end-users will be promoted, the ACCC is required 
to have regard to certain criteria - promotion of competition, any-to-any connectivity 
and efficiency of investment. Achieving any-to-any connectivity is a need specific to 
the telecommunications industry.  

Airports like telecommunications are also a Commonwealth responsibility and also 
required a different declaration process than that set out in Part IIIA. However, for 
airports other considerations also held sway and price caps were put in place.  

For the energy sector (gas and electricity) co-regulation between State and the Federal 
governments was essential because State governments generally owned or used to 
own energy utilities. In the case of electricity the State governments agreed to open up 
markets for competition and therefore offered up an undertaking about terms and 
conditions of access to transmission in the form of an industry code. Similarly State 
governments were concerned to open up the gas market to greater competition 
therefore declaration was again unnecessary. Instead individual State regimes were 
certified by the NCC to form an access code for the gas industry with the ACCC 
regulating transmission and State based regulators regulating distribution.  

A brief outline of the different industry access regimes will clarify some of these 
points.8 

All these regimes operate within the context of Australia's generic competition laws 
but with the telecommunication regime having specific additional anti-competitive 
conduct provisions.  

2.2Industry Specific Access Regimes  

2.2.1 Telecommunications  

Industry-specific competition regulation was introduced into the Australian 
telecommunications market in July 1997, when entry to the market was deregulated. 
The regulatory framework recognised the particular challenge of moving to open 
competition from a highly regulated duopoly dominated by a single, vertically 
integrated incumbent. It had the specific objectives of promoting the long-term 
interests of end-users of carriage services and the efficiency and international 
competitiveness of Australian industry.  

Economic regulation was entrusted to the ACCC. Regulation of technical and 
consumer matters was assigned to the industry regulator, the Australian 
Communications Authority (ACA). Where technical and consumer matters have 
implications for competition, the ACCC advises and/or gives direction to the ACA. 
Two industry forums, the Australian Communications Industry Forum (ACIF) and the 
Telecommunications Access Forum, exercise common regulatory functions with input 
from the ACCC and the ACA. A Telecommunications Industry Ombudsman had been 
established some years earlier, and continues to operate.  

The telecommunications access regime is intended to ensure that competition in the 
delivery of retail services can develop despite lack of competition in the provision of 
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essential input services. The regime operates in two separate phases: identification of 
the services to be regulated, and determination, where necessary, of the terms and 
conditions of access to regulated services. There is no general right of access to 
services.  

As indicated before, a number of services already being provided by the incumbent 
were 'deemed' to be declared in July 1997. Subsequent declarations have occurred as a 
result of public inquiries. In particular, these include access to the "local loop" which 
provides the services required for local calls. Providers of a declared service are 
required to comply with standard access obligations, including an obligation to 
provide access when requested by an access seeker. The terms and conditions on 
which the provider complies with the standard access obligations are determined by 
negotiation between the parties or, failing agreement, by any relevant undertaking 
submitted by the provider and accepted by the ACCC or, in the absence of an 
undertaking, by the ACCC acting as arbitrator.  

Of particular note while the abuse of market provisions continue to apply, special 
provisions strengthen the abuse of market power provisions in a separate part of the 
TPA dedicated to telecommunications. In particular, the wording of the abuse of 
market power provisions is strengthened with the intention that this should enhance 
the ability of the ACCC to achieve speedy outcomes. This includes evaluating the 
effects, rather than the purpose, of conduct. The abuse of market power provisions of 
the TPA were considered in 1997 to be insufficient to constrain anti-competitive 
conduct, due to the embryonic state of competition in the telecommunications market 
and the fast pace of change in the industry.  

The telecommunications-specific regulation is currently under review in Australia. 
Similar reviews of telecommunications-specific regulation are currently in progress, 
or have recently been completed, in a number of other countries, including the UK, 
the European Union and New Zealand.  

2.2.2 Airports  

Most of Australia's major airports were privatised in the late 1990s. It was expected 
that privatisation would foster a commercial culture and encourage the introduction of 
new technology and working practices. However, the Government also recognised 
that privatised airports have natural monopoly characteristics.  

The regulatory regime for the airport sector is designed to encourage competitive 
conduct and to inhibit the use of market power. Its main features are a set of pricing 
arrangements and an access regime. A price cap controls the prices which airport 
operators can charge for core aeronautical services. The services covered by the cap 
include the provision of certain aircraft movement areas (such as runways and aprons) 
and passenger processing facilities (such as aerobridges and departure lounges). 
Prices for these services may increase at the general rate of inflation minus a 
component for productivity improvements. The ACCC assesses compliance with the 
cap by monitoring average changes in aeronautical charges on a revenue weighted 
basis. Within the price cap airport operators have significant flexibility to structure 
their charges. Scope is given for airport operators to increase prices to fund necessary 
new investment without affecting their price cap compliance. The ACCC assesses any 



increases under these provisions to ensure that the investments are necessary and the 
price increases are reasonable.  

To ensure prices are not excessive outside the price cap certain services (including 
those that have significant complementarity with aeronautical services such as aircraft 
refuelling) are subject to a price monitoring regime. A quality monitoring program 
has also been implemented to assist the ACCC in its consideration of pricing 
proposals and to improve transparency of airport performance. The program involves 
collection of information on a number of performance indicators.  

Pricing measures address only part of the potential problems associated with the 
operation of a monopoly. Accordingly access provisions to services provided by 
facilities owned by airport operators have been put in place. This enables businesses 
wishing to compete in markets upstream or downstream from the facility to purchase 
its services at reasonable commercial terms and conditions.  

In order to declare a service as being subject to the access regime certain criteria must 
be satisfied - that the service is provided by use of a facility which is uneconomic to 
duplicate, is of national significance and that access to the service would promote 
competition in a market other than the one in which the subject services are provided. 
Currently airport services at core regulated airports are subject to the access 
provisions where the service is necessary to operate civil aviation services and is 
provided by means of significant facilities which cannot be economically duplicated.  

After declaration it is necessary to negotiate the terms and conditions upon which the 
facility owner will make the service available to the access seeker. The framework 
encourages users and facility owners to negotiate the terms and conditions of access 
with arbitration by the ACCC if negotiations fail.  

It is premature to judge the effectiveness of the access provisions in promoting 
competition in markets upstream and downstream from the facilities controlled by 
airport operators. However a recent Court decision gives some encouragement. The 
operator of Sydney International Airport challenged the Minister's declaration that 
certain services at Sydney International Airport are subject to the access provisions. In 
upholding the Minister's declaration the Tribunal made a number of findings which 
are likely to promote the effective working of the access regime applying to airports 
as well as facilities in other sectors9 

As a result, access was provided for ramp handling services at the airport that are 
necessary for cargo handling.  

2.2.3 Electricity  

Until the 1990s, the Australian electricity industry was epitomised by state-based, 
government-owned, vertically integrated monopolies, providing regulated services 
and tariffs. Due to competition reform initiatives, it has since undergone various 
forms of restructuring – including the breaking up of the monopolies into separate 
generation, transmission, distribution and retail companies, and/or privatisation.  
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A significant reform has been the creation of the National Electricity Market (NEM) 
which began operation in December 1998 between the states of New South Wales, 
Victoria, South Australia, Queensland and the Australian Capital Territory.10 

An important distinction in the NEM has been the separation of the contestable 
(generation and retail) sectors, which compete according to market rules, from the 
monopoly (transmission and distribution) networks, controlled by direct regulation.  

Operation of the NEM is governed by the National Electricity Code (NEC), a joint 
effort of industry, government and regulators. The NEC has three major parts – an 
access code, governing the access rules and prices for use of the open access 
transmission and distribution network; market rules establishing the wholesale 
electricity spot market; and administrative arrangements that govern the role of 
market institutions and participants.  

The access regime is based on non-discriminatory access for upstream generators and 
downstream retailers, with NEC provisions specifying connection and augmentation 
procedures and the methodology for network revenues and prices. With the creation 
of a wholesale spot market, attention is now focused on phasing in a competitive retail 
market by 2003, although large customers are already free to choose their supplier.  

The ACCC approved the NEC's access arrangements that took the form of an industry 
code. In accordance with this approval providers of network services submit an 
undertaking showing that they will comply with the access provisions. Consequently, 
access to the electricity grids is largely determined by these processes.  

Under the NEC, the ACCC is the regulator of transmission access and revenues while 
six state regulators have jurisdiction over distribution and retail pricing. Some 
elements of technical regulation (such as safety) also reside with state regulators. 11 

 
2.2.4 Gas  

Historically, the Australian gas industry has been characterised by monopolies at each 
stage of the vertical chain from production to transmission, distribution and retail. In 
1994, an agreement was reached by the Council of Australian Governments (COAG) 
to introduce necessary reforms for 'free and fair trade in natural gas'. The reforms 
culminated in COAG approving the National Third Party Access Code for Natural 
Gas Pipelines (the Gas Code). The Gas Code was given effect by Commonwealth 
legislation on 30 July 1998 and is now in force in all States.  

The aim of the Gas Code is to establish a single set of rules for access by third parties 
to all transmission and distribution pipelines. Owners of regulated pipelines have 90 
days from the date the Gas Pipelines Access Law (gas law) was proclaimed in the 
relevant jurisdiction to offer an access arrangement to the regulator for each of their 
systems. Once an access arrangement is submitted, the regulator has six months to 
consider the application (this deadline can be extended). During this time the 
regulator must seek submissions, issue a draft decision, consult with interested parties 
on the draft and issue a final decision.  
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As a transmission regulator, the ACCC's aim is to adopt a regulatory process which 
eliminates monopoly pricing, provides a fair return to network owners, and creates 
incentives for managers to pursue ongoing efficiency gains through cost reductions. It 
is the responsibility of service providers to develop arrangements for the ACCC to 
assess against the criteria in the Gas Code.  

In deciding whether or not to approve a proposed access arrangement, the regulator 
must assess it against the minimum requirements set out in the Gas Code. This 
includes considering relevant policy statements regarding the services being offered, 
the reference tariffs for those services and associated terms and conditions, capacity 
management and trading, extensions/expansions, queuing and a review date.  

Under the gas law, the ACCC is the relevant regulator for access to services provided 
by transmission pipelines in all States and Territories except Western Australia. 
Access to services provided by distribution networks is regulated by independent 
state-based regulators, except in the Northern Territory, which has requested the 
ACCC to regulate both its transmission and distribution pipelines. The NCC 
determines which pipelines are regulated under the Gas Code.  

2.3 Performance  

In general, the results from the implementation of the access arrangements and utility 
regulation have been positive. Benefits can be measured by falling access prices. 
However, they go beyond this measure. Greater choice and quality of service, while 
more difficult to measure, are additional benefits driven by the reform process.12 

Further, what can now be observed is transparent and accountable regulation by 
independent regulators.  

Telecommunications  

The telecommunications industry structure has become more competitive. In 1997 
fixed telephony was a protected duopoly and the mobile phone market had three 
players. Telstra, the incumbent firm, was vertically integrated with significant market 
power. By 2000 there are around 50 licensed carriers and the supply of national long 
distance and international calls is becoming more competitive. Interconnection 
charges have been reduced and are at more competitive levels and to the lower end of 
the international range. Long distance call prices fell by 37% in real terms in the four 
years to June 1999. International call prices fell by nearly 40% in real terms in the 
same period. There has been a reduction in local call and mobile prices over this 
period as well.  

The access regime has encouraged the development of competition in markets where 
this would not otherwise have occurred, or occurred very slowly. Where a service has 
been declared, retail competition has invariably increased and consumer prices have 
fallen.  

The Australian Communications Authority (ACA) has conservatively estimated that 
the benefit to the consumer of these price reductions for all services during 1998-
1999, is over $300 million.  
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Airports  

The CPI – X price cap imposed on regulated airports is providing significant benefits 
for users. The price cap is delivering reductions in landing charges in real terms at all 
of the regulated leased airports. The reductions will be as high as 22 per cent over the 
5 years of the price cap.  

Energy  

It is clear that electricity prices have declined dramatically since electricity reform 
was started. Generally the states that have implemented reform have experienced 
large price reductions. In Australia's largest states, New South Wales and Victoria 
price reductions of around 50% at the wholesale level have occurred.13 

Australia has improved its electricity prices relative to the rest of the world. Its 
average electricity price has decreased in absolute terms, and this has happened 
despite an increase in average electricity prices worldwide. Australia's electricity 
prices remain low compared to other industrialised nations, but some other nations are 
experiencing faster decline in electricity prices than have been experienced in 
Australia.  

The reform process in gas is at an earlier stage than that of electricity. Gas prices have 
increased or remained about the same in the period from 1994 to 1999. Due to the 
failure to address competition upstream in the production of gas, the same price 
declines have not been experienced in gas.  

3.REGULATORY APPROACH  

Across these different regimes there are variations in the regulatory role played by the 
ACCC. Nevertheless, the ACCC is conscious of the need to develop a consistent 
national regulatory approach.  

The ACCC assumed responsibility for the regulation of transmission revenues for the 
NEM from 1999. In accordance with the NEC, the ACCC was to develop a set of 
guidelines outlining how it would exercise its power to regulate transmission 
revenues. The ACCC issued a draft Statement of Principles in 1999 as a guideline to 
its regulatory approach.14 

The regulatory principles were issued in specific response to the ACCC's regulatory 
role in the electricity industry. However, the important point here is that the 
fundamental issue in regulating the electricity industry - incentive regulation as well 
as the technical issues of asset valuation, cost of capital, measures of depreciation and 
the treatment of taxation - have bearing upon all the ACCC's regulatory roles.  

The form of regulation used and the incentives it creates will be most effective where 
it provides positive incentives to improve efficiency but also provides appropriate 
disincentives for the business to avoid inefficiency and poor quality of service. A 
simple application of the cost of service approach would not achieve these incentives. 
Incentive regulation works on two levels. First, it encourages service providers to 
reduce their costs in any given regulatory period. If the provider realises cost savings 
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in a given regulatory period, it retains those savings. Second, where price caps operate 
if a service provider is able to increase the volume of services provided above the 
forecast levels, it retains the benefit of that market growth. Therefore, the overall 
effect of incentive regulation is to encourage service providers to maximise profits by 
making efficiency gains and growing the market. These gains can then be shared with 
consumers in the longer term.  

With these issues in mind the ACCC has adopted a "building block" approach. This 
approach is based on forecasts of the cost of service over the regulatory period and 
calculates total revenue as the sum of the return on capital, the return of capital, and 
the operating and maintenance expenditure.  

Here it should be noted that the "building block" approach is not a simple application 
of a cost of service approach. Cost parameters for the various components are utilised 
nevertheless an incentive mechanism is also used to improve efficiency but also to 
provide appropriate disincentives for the business to avoid inefficiency and poor 
quality of service. Under this approach, service providers may keep any 'upside' from 
increased volumes or decreased operating and maintenance expenditure. Therefore, 
the returns to service providers may be higher than that given by regulators.  

Whilst the assessment of operating and maintenance costs is relatively straightforward 
in the "building block" approach, the same cannot be said for the return on and return 
of capital. Determining these elements of the "building block" raises significant issues 
with respect to providing service providers with a fair and reasonable return while at 
the same time promoting economic efficiency.  

In developing this "building block" approach (which involved extensive consultation) 
a number of issues have emerged which the ACCC has had to take a position on, 
including two particularly difficult issues – the treatment of taxation and the treatment 
of depreciation.  

Treatment of Taxation  

The ACCC has advocated an approach to regulatory assessments which are tax 
inclusive. The ACCC takes this position only after considerable analysis and 
reflection on past regulatory decisions.  

The access arrangements submitted to the ACCC for approval have proposed a pre-
tax real weighted average cost of capital (WACC). Numerous problems surrounding 
the use of a pre-tax real framework became evident, especially during the assessment 
of one State's (Victoria) gas access arrangements. Investors base their decisions on 
actual returns after tax had been deducted (post tax nominal). The pre-tax real 
framework requires the post-tax nominal WACC to be converted to a pre-tax real 
WACC. This is a complex and difficult task as no adequate formula exists to cover all 
transmission service providers. Specifically, the pre-tax framework requires 
estimation of a long term effective tax rate. Calculating a long term effective tax rate 
is difficult and errors of judgement in estimating this rate can lead to over or under 
compensation in the rate of return and in turn create perceptions of risk. Another 
problem also arises because of accelerated tax provisions, which see businesses 
paying little tax in the first few years of operation, with tax liabilities steadily rising 



over time. If the statutory tax rate is used in the WACC formula, the business will 
receive cash advances before their actual tax liabilities eventuate, thus being over-
rewarded in the early years but under-rewarded later on.  

A post-tax framework which provides a nominal return to equity invested would seem 
to offer a better solution. A post-tax WACC is more easily understood by financial 
markets. An actual or nominal WACC can be directly compared with other financial 
benchmarks such as interest rates and the nominal return on equity. Financial markets 
typically express earnings and rates of return in nominal (post-tax) terms.  

There is also no need to convert the tax inclusive WACC to a pre-tax WACC as taxes 
are passed through in the cash flows. This avoids the use of controversial conversion 
formulae.  

The tax liability is estimated on a period by period basis rather than over the life of 
the asset, reducing uncertainty about future tax liabilities. The tax liability is then 
recognised as a separate cost and is passed through in cash flows, increasing 
transparency.  

Treatment of Depreciation  

The treatment of depreciation has also been a difficult issue for regulators and one 
upon which the ACCC has had to take a position. To encourage continued investment 
in natural monopoly industries, investors require an assurance that they will earn a 
reasonable (risk adjusted) return on their investment capital, as well as the return of 
capital, provided the market continues to value the services produced with that capital.  

The ACCC's "building block" approach includes an allowance for depreciation. Such 
an allowance recognises the need to recoup the outlay involved in the purchase of the 
asset, over its useful life. Under the "building block" approach total revenue earned 
from the regulated assets consists of the depreciation charge and the allowed return on 
assets.  

Traditional linear depreciation schedules, whether applied in a nominal or a real 
framework, do not always provide a suitable revenue profile. The key problem 
associated with the use of linear depreciation profiles is that there is typically a jump 
in tariffs/revenues when a major asset reaches the end of its useful life and is replaced 
by another.  

The ACCC therefore proposes a competitive depreciation profile. Such an approach is 
to allow a smoothing of revenue paths (via the competitive depreciation approach) 
designed to avoid inter-generation pricing disparities as well as adjustments to reflect 
the impact of future potential stranding of identified assets (i.e. possible redundant 
assets).  

The approach links the long-term depreciation profile to a measure of the rate of 
technological change. The revenue smoothing minimises price distortions over time 
(inter-generation price shocks). It also minimises potential geographical price 
distortions linked to the age of assets serving neighbouring systems.  



4. INTERACTION BETWEEN ANTITRUST ENFORCEMENT AND 
REGULATORY INTERVENTION  

Considerable benefits have been achieved because the ACCC is the general regulator. 
It has allowed the ACCC to develop a consistent national regulatory framework. This 
has been particularly important in the Australian context when industries such as gas 
and electricity move from a State based focus to a national market.  

It has also been particularly important at a time when many of the former government 
owned utilities are privatised and investors understandably look for a transparent 
regulatory structure. It is essential that sector specific investment decision are made 
based on the economics of that sector, not because the principles underlying the 
regulation of a particular industry are considered to be more permissive than other 
areas of regulation.  

The ACCC dual regulatory and competition law role has enhanced its knowledge 
and understanding of industries undergoing restructuring.  

This has been particularly important when structural changes are occurring and the 
ACCC has been able to bring its combined expertise to an assessment of a market.  

The ACCC has had an active role in restructuring of the gas industry in several States. 
The State of Victoria vigorously pursued separation and privatisation of its gas assets. 
The ACCC assessed the sale of a number of Victorian gas assets (including each of 
the three Victorian retail/distribution businesses and the gas transmission network 
owner, Transmission Pipelines of Australia) to ensure that they did not raise market 
power issues.  

In assessing specific proposals the ACCC can examine both the impact on 
competition as well as the constraints imposed by revenue, tariff and service 
regulation.  

The ACCC's regulatory role has often come to be combined with its competition 
law enforcement role.  

Because of the nature of regulatory arrangements it has often been necessary for the 
ACCC to allow or as the term is used in Australian competition law 
"authorise"(thereby granting immunity from the TPA) certain regulatory 
arrangements by subjecting anti-competitive issues to a public benefit test.  

The ACCC allowed (authorised) the market and administrative rules within the 
Electricity Code. Creation of the national spot market as a price-setting mechanism 
required authorisation (with conditions) before it could commence operation. In 
collaboration with the National Electricity Code Administrator (NECA), the ACCC 
has monitored market behaviour and conditions, and has incorporated this experience 
into its role of review, when requested to authorise changes to market rules and 
design.  

The ACCC has also sought to integrate its industry-specific knowledge with its 
expertise in competition issues in the reform of the Victorian gas industry. The ACCC 



approved three access arrangements for the State's transmission pipelines under the 
Victorian Access Code for Natural Gas Pipeline Systems (which preceded but largely 
mirrored the national Code). The terms and conditions of the access arrangements 
included market rules governing the operation of a newly created spot market for gas. 
Concurrently with its assessment of the access arrangements, the ACCC authorised 
the market rules  

In the course of its assessment of another proposed access arrangement ( the Moomba 
to Adelaide Pipeline System) the ACCC examined existing haulage agreements. 
These contracts covered the full capacity of the pipeline and contained potential 
exclusivity rights. This impacted on access to the pipeline since committed services 
were unavailable to third parties unless the pipeline was expanded, or the third party 
negotiated with existing users. In its draft decision, the ACCC required that the access 
arrangement be amended to address these issues before final approval.  

In telecommunications, the industry specific provisions in the TPA include both a 
regulatory function and power to deal with anti-competitive conduct. To some extent, 
the functions interact: strong ex ante regulation through the access regime may be 
expected to reduce the incidence of anti-competitive conduct and hence the need for 
ex post enforcement action. Equally, withdrawal of ex-ante regulation is likely to be 
less risky if strong ex post regulation and enforcement provide effective sanctions and 
deterrence to the exploitation of market power.  

As a competition authority and industry regulator the ACCC has integrated its 
industry-specific expertise within a wider competition perspective which has 
encouraged an approach whereby regulation can be reduced as competition develops.  

In telecommunications, a number of services were deemed to be declared in July 1997 
and additional services were subsequently declared following public inquiries. 
However, as competition has developed in the market, the focus of the ACCC has 
shifted from the regulation of services to examination of the continuing need for 
regulation. No new services have been declared for over 12 months, and the two 
inquiries currently in progress relate to the limitation, rather than the extension, of 
existing regulation. Both these inquiries were initiated by the ACCC itself (although 
one was initiated in the context of an exemption sought by an access provider from 
certain of its standard access obligations).  

The ACCC believes that its ability to vary, amend or revoke declarations, either in 
whole or in part, or in particular geographic areas, together with the ability to exempt 
particular carriers from some or all of their standard access obligations, implies great 
flexibility to deal with increasingly competitive situations as they develop. The 
telecommunications access regime enables regulation to be reduced by selective 
withdrawal of services from the provisions of the regime in circumstances where 
continuing regulation is judged in a public process to be no longer in the long-term 
interests of end-users.  

The extent to which the industry itself can be expected to replace an external regulator 
will be greater in some areas than in others, but certain types of arrangements are 
more amenable to industry resolution than others. Where the interests of the majority 
of operators coincide – such as in the setting of technical codes or implementation 



standards – such imbalances are unlikely to be a major concern. However, where 
those interests are essentially in conflict – such as in pricing or other commercial 
issues – consensual agreements are much less likely to be achieved. Regulatory 
involvement in the resolution of such disputes is likely to be required for some time.  

As a national regulator, the ACCC is well-placed to consider the wider impacts of 
specific issues on the interstate market.  

Because of its combined roles the ACCC has been able to identify a number of issues 
with regard to further reform in the energy market such as:  

• Better coordination of retail competition is needed to prevent duplication and 
barriers to interstate competition. The issues here include increasing 
contestability in monopoly areas (such as meter ownership and reading), 
customer transfer processes and ensuring that no barriers hinder new 
technology from developing. These issues are also relevant to the 
telecommunications market.  

• The need to balance incentives for investment in peak generation or demand 
side projects with the need to minimise price shocks or manipulation. The 
ACCC is currently reviewing a proposal to increase the price cap in the spot 
market which would have a significant impact of the incentives of market 
participants to manage risk.  

• Whether more stringent supervision is needed to minimise price manipulation 
in the spot market. The present market structure has been mostly decided by 
the states. The ACCC monitors market conduct with the possibility of 
enforcement but there may be scope to introduce other measures through its 
authorisation and/or regulatory powers.  

• Removing any on-going impediments to economic gas and electricity 
interconnection and the facilitation of increased interstate trade. To this end 
the ACCC has approved new Code rules for the development of regulated and 
non-regulated interconnectors, as well as the auctioning of surplus revenues as 
a form of insurance against interstate constraints.  

• Investigating the feasibility of an alternative approach to network investment 
by allowing investors to fund the investment in return for rights to the 
transmission network. The costs of congestion and losses are revealed through 
differences in wholesale energy prices at different nodes on the network. 
Network users can then compare the costs they will incur in the future through 
losses and congestion, to the cost of new investment.  

• Providing clear guidelines for the interaction or separation (eg through ring-
fencing arrangements) of monopoly and contestable activities within the one 
enterprise. This requires a balance between allowing network businesses to 
enter into competitive markets in their own or other industries, while 
preventing cross-subsidies and preferential dealing through structural and 
operational restrictions. This is also relevant in the telecommunications 
market.  

In the international economy convergence is a reality and integrated rather than sector 
specific regulation allows firms that operate in a number of sectors to deal with the 
one regulatory organisation.  



Traditional boundaries separating telecommunications, computing and broadcasting 
industries are becoming less distinct, leading to new markets being created, with 
functional and corporate diversification. Key technological developments are driving 
convergence. The development of multi-utility service provider companies is a logical 
further step. This is already occurring in Australia. We have examples where retailers' 
activities in gas and electricity are being combined as well as some 
telecommunication transmission services.  

While there are a number of benefits in integrating at the national level both 
competition and economic regulation co-ordination with the technical regulator has to 
be a priority.  

Technical regulation in many countries is often combined with sector specific 
economic regulation. This is not the case in Australia. As technical regulation can 
have anti-competitive effects it is important to have a close relationship between 
technical regulation and competition oversight. This has been particularly important 
for the telecommunication industry in Australia.  

A number of organisations are involved in telecommunications regulation in 
Australia.  

The split introduces potential inefficiencies. The ACCC and ACA (Australian 
Communications Authority) which is responsible for technical and consumer 
regulation are aware of such issues and have developed a close liaison in order to 
minimise delays and other operational problems. Formal consultation through cross-
board membership and meetings at staff level ensure that impending matters of joint 
concern can be identified and work programs adjusted to accommodate them. 
Information consultation arrangements are also strong and primarily occur on an as-
required basis. While resourcing particular matters can be difficult, the ACCC 
believes that the arrangements generally work well and are producing outcomes 
which effectively balance competition and other regulatory objectives.  

However, there are also some potential and actual disadvantages of this integration.  

The focus of the two roles is different. In our now quite large organisation which has 
offices situated across the major cities in Australia, it is in itself a challenge to 
maintain direction. When the direction has a dual focus this challenge is intensified.  

At an operational level, the combined role obviously raises questions about how 
information is used. Regulatory activity is an information rich activity. The ACCC 
will at times receive information in its regulatory role that indicates how various 
business decisions are made in response to particular market circumstances. This 
information could be used in a different context for some anti-trust enforcement 
activity. Companies supplying information to the ACCC are aware of this. From time 
to time, this limits information that a company is voluntarily prepared to give to the 
ACCC when the ACCC is carrying out one of its regulatory functions.  

Government debated such issues in the discussion that took place in Australia before 
the ACCC was formed. It was accepted that information supplied to the ACCC in its 



regulatory role could be used at another time and for another purpose when the ACCC 
operated as enforcer of competition law.  

5.CONCLUSION  

Australia embarked upon an experiment by integrating in the one organisation 
antitrust enforcement and regulatory intervention. The ACCC's regulatory role is new 
and evolving. The emphasis of regulation is upon "light handed" incentive based 
mechanisms and in this context, cohabitation with competition law enforcement has 
been a vitally important influence.  

Integration has also been administratively practical. Two cultures have not been 
created but rather there is considerable interaction between staff and an exchange of 
staff at the most senior levels between regulatory and enforcement roles. The 
Commissioners, the decision making body at the ACCC, make decisions about both 
sets of issues in antitrust enforcement and economic regulation. We believe this 
makes for better decisions and that it helps us to fulfil our brief to enhance the welfare 
of Australians through the promotion of competition and fair trading and the provision 
of consumer protection.  
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