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Introduction 
Australia’s 1.9 million small business owners are a diverse group, from corner 
store grocers through to dentists and stock and station agents. 
However, they do share common characteristics. Tenacity, pride and a strong 
work ethic are basic requirements of any trader wanting to survive in this 
competitive economy.  
Costs go up, markets change and the economy drops off from time to time. 
Business owners at the coalface of competition understand this, and the good 
ones expect and plan for it. This is the tension that delivers the vibrant 
economy, good prices and efficient services Australians currently enjoy. 
Small business owners also understand that competition is not comfortable 
and their success or otherwise is largely a product of their own effort. They 
don’t expect others to bail them out when the going gets tough. 
What they do expect is an equal opportunity to compete. No matter how 
tenacious, independent and efficient a trader is, there are some forces that 
are beyond their control. For instance, it can be impossible for a trader to 
know if every supplier in town is colluding against them to inflate costs of 
supplies. Similarly, most businesses have neither the resources nor the 
finances required to take domineering larger customers all the way through 
the court system in battles that can take a decade to resolve. 
The Australian Competition and Consumer Commission (ACCC) understands 
that market forces alone do not always produce the best outcomes for 
competition and that sensible regulation is required to ensure dominant firms 
are not able to abuse their position to gain an unfair advantage.  That is why 
behind the scenes, every day, the ACCC is fighting these battles on behalf of 
all Australians, including small businesses. 
The wide range of activities the ACCC is involved in contributes directly to 
improving the health of our economy. Our strong, multi-tiered approach to the 
enforcement of trade and consumer laws delivers the level playing field that 
small businesses need to succeed. 
In the past 12 months the ACCC has taken on anti-competitive behaviour 
directly targeted at small business. This includes business scams, bullying by 
large customers or unfair treatment at the hands of a franchisors. 
We continue to strongly promote the collective bargaining provisions of the 
Trade Practices Act 1974 (TPA) which are designed to strengthen the hand of 
those dealing with bigger businesses. 
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Today I’d like to give you an update on recent small business activities and 
initiatives and the long-awaited refinements to predatory pricing and misuse of 
market power provisions of the TPA. 
 

Enforcing the law to better protect small business 
I’d now like to do a quick straw poll. Hands up all those in the room who know 
what an on-line sponsored link is. 
Now keep you hand raised if you think it’s fair for a competitor to be able to 
buy from Google your business name and use it to direct customers to their 
site. 
As finance journalist Alan Kohler from the ABC and Business Spectator 
recently discovered, Google searches under his name bring up sponsored 
links to sites run by his competitors. This is not an isolated case. 
The ACCC does not believe this conduct is fair, which is why it has launched 
action on behalf of a small business against Google in the Federal Court over 
the sale of business names in its sponsored links. Taking on such a giant 
alone would be unimaginable for most small businesses. The ACCC was the 
first regulator in the world to take action against the company for alleged anti-
competitive conduct. As a result, there has been further action, including 
private litigation in the United States.  
As the matter is still before the courts it is inappropriate for me to comment 
any further.  
Where there is widespread detriment to the economy, the ACCC is well 
placed to act. 
The ACCC’s recent litigation preventing Telstra from misleading its customers 
about the extent of coverage on its Next G mobile phone network was a win 
for Australian consumers and many small businesses in rural and regional 
Australia. Many outside the major centres had relied heavily on Next G’s 
predecessor, CDMA, to make and receive calls from customers. Telstra 
began encouraging users to migrate over to its new network by advertising it 
as ‘everywhere you need it’ and providing better or equivalent coverage to 
CDMA.  
The ACCC was concerned about the accuracy of these claims and the 
potential for businesses and other mobile users to be misled. In realising the 
need to act quickly, the ACCC took action through the Fast Track List of the 
Federal Court in Victoria. Less that three months after instituting proceedings 
the Federal Court agreed with the ACCC’s views that the claims were 
misleading. This not only prevented potentially significant detriment to many 
regional and travelling business owners, it also forced Telstra to confront 
concerns over handsets and change its marketing.  
The small business community is also rightly concerned about big businesses 
misusing their market power and engaging in predatory pricing. Cartels and 
unconscionable conduct have the potential to be equally as damaging. 
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The Visy/Amcor cartel is the perfect example. It’s fair to say that every single 
person sitting in this room today has benefited from the ACCC’s prosecution 
of that matter. Almost all of us, particularly business owners, would buy goods 
packaged in a cardboard box made by one of these two companies on a 
regular basis.  
The ACCC’s case against Visy resulted in the Federal Court awarding 
penalties of $38 million against the company and its executives. This the 
largest penalty ever awarded against a domestic cartel in Australia. The 
money Australian businesses and their customers will save over the coming 
years as a result of the cartel’s exposure will be many times that amount.  
The government has backed the need for these cartels to suffer greater 
punishment than what is currently available, and consistent with the ACCC’s 
advice is proposing to introduce criminal sanctions for hardcore cartels, 
stating its intention to see it become law by the end of this year. 
Our ability to take strong action on behalf of small business will improve with 
the foreshadowed strengthening of the Trade Practices Act, which I will 
explore in more detail in a moment. 

 

Protecting small businesses from direct attack 
The most visual aspect of the ACCC’s work in assisting small businesses is 
dealing with exploitative behaviour targeted directly at business owners. 
In the past six months alone the ACCC has had considerable success in the 
Federal Court shutting down a number of damaging schemes. These range 
from suppliers pressuring retailers not to discount their products through to 
the sale of misleading business licences. 
A good recent example worth highlighting involved a seemingly straight-
forward supply of pizza ovens to service stations, cafes and convenience 
stores. 
Principals behind the Mama’s Original Pizza & Ribs had promised the 
businesses that they would be able to return their ovens should they prove not 
be financially successful. They were also told the ovens were risk-free due to 
a six-to-12-month free trial period. 
In reality, businesses had to sign third party financing agreements as part of 
the scheme.  Managing director George Hilder sold the ovens at grossly 
inflated prices to the finance companies for between $15,000 - $20,000. 
When the business owners tried to cancel their agreement and return the 
ovens they were told there was no way out of these contracts. 
The ACCC’s action resulted in court orders, injunctions, costs and corrective 
orders that included newspaper advertisements in all the regions the ovens 
had been supplied. Businesses that had lost money to the scheme were also 
advised through advertising of their rights to seek damages. 
The ACCC also undertook a joint warning campaign with the 
Telecommunications Industry Ombudsman in November last year to small 
business owners who were being duped into signing similar financing 
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arrangements by phone service resellers. These resellers sought to ensnare 
business owners in leasing arrangements with third-party finance providers by 
promising them free use of products like fax machines, flat screen televisions 
and security devices when they signed up to receive phone services. 
A number of frustrated traders later found themselves facing bills of up to 
$20,000 for simple laptops and other equipment that had been promoted as 
part of the phone service package. 
Through its SCAMwatch website, the ACCC is keeping small business alert to 
emerging scams. We are working hard with our international partners to 
detect, deter and destroy emerging rip-offs before they claim victims. 
 

Assisting franchisees and those entering businesses 
The overwhelming strength of franchising has attracted some unscrupulous 
operators looking to exploit sector’s success. So far this year the ACCC has 
received 220 franchising related calls, of which 132 were complaints. That 
might sound like a lot, but by way of reference, it accounts for less than 1 per 
cent of all calls to the ACCC  
The ACCC has had a number of successes in dealing with breaches of the 
mandatory Franchising Code of Conduct. It acts promptly to deal with 
complaints as they arise, as it has recently done in relation to Allphones 
Retail.  
In March the ACCC commenced proceedings against Allphones for allegedly 
misleading and deceiving some of its franchisees. It alleges the franchisor 
threatened or harassed some franchisees, failed to disclose or pay certain 
income and targeted certain classes of franchisees. 
The ACCC is also following up allegations from franchisees that Allphones 
misrepresented how it shares profits with franchisees, bargains with third 
parties on behalf of its franchisees and operates its franchise system. 
I note a separate action by one of Allphone’s franchisees has been recently 
concluded by the Federal Court, where the court was critical of the conduct of 
both Allphones and the franchisee launching the action, Craig Hoy. 
One of the highest profile recent franchising cases relates to complaints by 
some Bakers Delight franchisees of unconscionable conduct by the 
franchisor. 
While the ACCC’s general policy is not to comment on matters still under 
investigation, in light of public interest we issued a detailed statement of our 
reasons for not taking further action. 
In short, we conducted a thorough investigation including detailed analysis of 
documents and interviews with witnesses. We concluded that some of the 
evidence was contradictory and did not demonstrate systemic breaches of the 
law. Further, we believe Bakers Delight took reasonable remedial action to 
address the franchisees’ concerns and we continue to monitor the company’s 
compliance with the Code.   
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Extra information about this and other significant investigations is now 
available on our website. 
 

A stronger voice through collective bargaining 
Last year when I addressed this same conference I urged all small 
businesses to consider taking advantage of the streamlined collective 
bargaining authorisation process and the notifications scheme.   
Collective bargaining provides a quick and administratively straight forward 
way for groups of small businesses to strengthen their hand in negotiating 
with larger entities. 
12 months on, some businesses have taken this advice and have made good 
use of the process. Take for example South Australian dairy farmers, who 
were able to negotiate higher prices for their milk from an interstate processor.  
However, the ACCC has only received seven collective bargaining 
notifications lodged by various groups, including citrus growers, newsagents, 
doctors, removalists and anaesthetists. Of these notifications, the ACCC has 
objected to one (doctors) and one was withdrawn (anaesthetists), while the 
remainder were allowed. 
We understand that collective bargaining is not suitable for all groups, but we 
feel it is still greatly under-utilised.  
Through our well-established outreach network, the ACCC undertook, and 
continues to offer, a range of initiatives to assist businesses understand the 
process. A detailed guide to collective bargaining notifications is available and 
the ACCC’s info centre can also assist. 
While under both processes it is possible to obtain immunity for collective 
boycotts, the Australian Competition Tribunal and the ACCC have both 
indicated that parties seeking immunity for a collective boycott face a high 
hurdle to convince either that such a strong measure is warranted. 
 

Changes to the law designed to assist small business 
Part of the challenge of introducing and entrenching competition is striking the 
balance between exposing firms to the competitive pressures that encourage 
innovation and growth, while ensuring that those firms that can respond well 
and adapt to these pressures do not abuse their strength in the market to 
actually reduce competition.  This balance is the focus of section 46 of the 
TPA – the misuse of market power. 
In striking this balance legislators and regulators need to be mindful that the 
goal of section 46 is to protect competition – not to protect competitors.  This 
fundamental premise is at the core of many of the challenges that we face as 
the agency charged with enforcing section 46.   
Businesses understand that a competitive environment presents them with 
opportunities but it is not a comfortable place to make a living. Focussing on 
protecting competition, rather than competitors, is to accept that those unable 



 Page 6 of 13 

to keep up with the best in terms of price and service will suffer and ultimately 
go out of business. 
It is a harsh reality that is mostly understood and accepted by the business 
community. 
But achieving that competitive environment through legislation is far from 
simple. It is a process of constantly assessing and removing roadblocks that 
prevent the legislation from being effective, while at the same time ensuring 
the basic rights of those affected by changes are not trampled in the process.  
The reforms announced recently by the government to section 46 and section 
155 of the TPA continue the process of providing the regulator with the tools it 
needs to vigorously protect competition, while not falling into the trap of 
protecting competitors from the impact of that competition.   
I would like to briefly focus on the changes to section 46 that were enacted 
last year and the changes to section 46 and section 155 that the government 
has recently announced.   

 

Recent changes to section 46 
The second reading of the Trade Practices Revision Bill 1986 summed up 
very succinctly what the government was trying to achieve with section 46 of 
the TPA: 

Section 46 … is not aimed at size or at competitive behaviour as such of 
strong businesses. What is being aimed at is the misuse by a business of 
its market power. Examples of misuse of market power may include in 
certain circumstances, predatory pricing or refusal to supply. 

The Senate Economics References Committee inquiry into the effectiveness 
of the TPA in protecting small business which reported in March 2004, heard 
evidence from a number of parties that section 46 had been narrowly 
interpreted by the High Court in the Boral and subsequent cases, thereby 
limiting the protection it offered to small business against the anti-competitive 
practices of large competitors. 
In its submission to the Senate Committee Inquiry, the ACCC proposed a 
number of amendments to section 46. These amendments were suggested 
with a view to ensuring that section 46 was applied by the court in a manner 
consistent with the original intention of Parliament when the section was 
enacted in 1986. 
The Senate Committee majority accepted most of the ACCC’s 
recommendations with respect to section 46, which was reflected in the 
Committee’s report.  In its introduction to its report the Committee said: 

An issue which has been raised during many of these inquiries is the 
question of whether the Act should seek to protect competition or 
competitors. The Committee considers that the Act can best protect 
competition by maintaining a range of competitors, who should rise and 
fall in accordance with the results of competitive rather than anti-
competitive conduct. This means that the Act should protect businesses 
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(large or small) against anti competitive conduct and it should not be 
amended to protect competitors against competitive conduct  

Following on from the recommendations of the Senate Committee, the former 
government introduced to Parliament the Trade Practices Legislation 
Amendment Bill (No. 1) 2007. This Bill included a number of the amendments 
to section 46 which were originally recommended by the ACCC to, and 
accepted by, the Senate Committee.  
The major changes introduced in 2007 were designed to:  

• address concerns about establishing when a corporation has a 
substantial degree of power in a market, which is the threshold 
requirement for section 46 to apply; and 

• specifically prohibit a corporation from leveraging market power from one 
market to another.  

However the bill did not implement the following important recommendations 
made by the ACCC: 

• Section 46 be amended to include a provision outlining the elements the 
court should consider in determining whether a corporation has ‘taken 
advantage’ of its market power under section 46(1). 

• Section 46 be amended to make it clear that, in relation to the offence of 
predatory pricing under section 46(1), it is not necessary to demonstrate 
a capacity for recoupment. 

 
The proposed reforms to section 46 
The legislative reforms to section 46 recently announced by the new 
government introduce both provisions sought by the ACCC in 2004 – to clarify 
the concept of take advantage and to remove the need to demonstrate a 
capacity for recoupment.  

‘Take Advantage’ 
The ACCC’s ability to litigate misuse of market power allegations has been 
impacted by the High Court’s approach to the interpretation of the concept of 
‘take advantage’.  
In Queensland Wire, all judgments adopted the approach that ’take 
advantage’ means ‘use’. 
However subsequent interpretations of the phrase in judgments such as 
Melways, Boral, Safeway, NT Power Generation and Rural Press have raised 
a number of issues in understanding and applying section 46 to any particular 
set of facts. 
These High Court judgments provide a range of different views as to the 
analytical methods or modes of inquiry for determining whether a corporation 
has taken advantage of its market power.   
The Court has considered: 
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• Whether the conduct was materially facilitated or made easier by the 
substantial market power; 

• Whether the corporation would be likely to engage in the conduct in the 
absence of substantial market power; 

• Whether the corporation could engage, or could commercially engage, 
in the conduct in the absence of substantial market power. 

The ACCC is concerned that these various approaches to the interpretation of 
‘take advantage’ by the Court has left the issue unclear and has left open the 
so-called ‘could’ test as a way of interpreting take advantage.  
What this ’could’ test  means is that if it is commercially possible for a firm to 
engage in the relevant conduct without having market power, it will be held 
not to have taken advantage of its market power. This will be the case even if 
the firm would have no rational commercial basis to have engaged in the 
conduct in the absence of having market power. 
To address this issue the government is proposing to make it clear that if the 
corporation’s market power drives its conduct, that is sufficient to establish 
that the corporation has taken advantage of its market power. 

Recoupment 
There is a lack of clarity over whether the ability to recoup the losses incurred 
from predatory pricing (by charging higher prices once competition has been 
eliminated) is necessary to establish that a breach of the law has occurred. 
Recoupment has become firmly established in US anti-trust jurisprudence and 
has made predatory pricing cases very difficult to prove in the US. The ACCC 
considers that section 46 requires amendment to clarify that a finding of 
expectation or likely ability to recoup losses is not required to establish a 
contravention. 
This is not to say that an expectation or likely ability to recoup losses flowing 
from predatory pricing activity is wrong in theory.  However, recoupment can 
take different forms over varying time periods. What might be called genuine 
predatory pricing can be difficult to prove in practice if there is a requirement 
to establish an expectation or likely ability to recoup losses. 
Section 46 of the TPA, as amended by the Trade Practices Legislation 
Amendment Act (No. 1) 2007, was silent in relation to the issue of 
recoupment. In not introducing a recoupment provision the then government 
argued that the benefits from such an amendment were likely to be negligible. 
It believed the risk of firms being wrongly found to have engaged in predatory 
pricing in breach of section 46(1) would be increased if a court was 
discouraged from considering whether a firm had a rational expectation of 
being able to recoup the losses arising from a price-lowering strategy. 
The ACCC believes that a carefully crafted amendment to section 46 along 
the lines proposed by the current government would not discourage a court 
from considering whether a firm had a rational expectation of recoupment. It 
would merely make it clear that such an expectation was not a prerequisite in 
establishing predatory pricing under section 46. 

Predatory pricing and market share vs market power 
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You will also be aware of the introduction last year of section 46(1AA) – the so 
called Birdsville amendment. This amendment was borne out of the 
frustrations and community concerns that came to light in the Senate Inquiry 
into the effectiveness of the TPA in protecting small business. There were 
concerns that the current interpretation of section 46 by the High Court was 
not providing adequate protections to small business.  
At the same time sub section (4A) was introduced into section 46. This 
subsection said that in determining whether a corporation has contravened 
the existing subsection (1) a Court could have regard to any conduct of the 
corporation that consisted of the supply goods or services for a sustained 
period at a price that less than the relevant cost to the corporation.  
This set up a dual track process for considering predatory pricing under 
section 46 where it could be considered either under subsection (1) as guided 
by subsection (4A) or under the new section 46(1AA). As each of these sub 
sections have different concepts in them this raises the possibility that what 
might be found to be predatory pricing under one subsection would not be 
found to be predatory pricing under the other.  
The intent behind the new section 46(1AA) was a desire for a simpler test – 
the idea that market share would be easier to understand and litigate than 
market power.  Behind this was the idea that firms with high market share 
would also have market power.   
However, in practice the concept of market share is no clearer than the 
concept of market power – particularly when the goal is to ensure the forces 
of competition operate effectively, rather than simply protecting small firms 
against larger firms.   
How does a court determine what constitutes a substantial share of a market 
– particularly in the context of competition? If a business has a 20 per cent 
share of a market, does it have a substantial share? How would the answer 
differ if it had eight competitors each with a 10 per cent share as opposed to, 
say, a scenario of two competitors both with a 40 per cent share of the 
market, or one competitor with an 80 per cent share? 
Clarifying these sorts of questions through the courts would take time and 
moves away from the previously tested concept of proving a company has 
substantial power in a market. There already exists a significant body of case 
law dedicated to dealing with that question. 
The Birdsville amendment also had other difficulties associated with it. 
It completely omitted any concept that a firm with a substantial market share 
had to some how take advantage of that market share, or rely on it, in seeking 
to damage a competitor through predatory pricing.  
This then gave rise to concerns - perhaps overstated by some but 
nevertheless legitimate - that genuine competitive pricing behaviour could be 
inadvertently caught by the Birdsville amendment. 
The current government has recognised there is a concern in the community 
about the specific issue of predatory pricing. Accordingly, the government is 
proposing to keep section 46(1AA) as a specific predatory pricing provision 
but to couch it in terms that are familiar in section 46, and on which there is a 
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significant body of case law, but with these terms being clarified elsewhere in 
the section. 
Section 46(1AA) will include the new provision that it is not necessary to prove 
an expectation or likely ability to recoup losses in order to establish predatory 
pricing. The government is also proposing to repeal subsection (4A) which 
seeks to clarify subsection 46 (1) as it applies to predatory pricing thereby 
removing the ‘dual track’ process for considering predatory pricing. Through 
these two changes the government is delineating the amended section 
46(1AA) as being the predatory pricing provision within section 46.   
 

Summary of effect of proposed changes to Section 46 
With these changes in place the ACCC considers that the balance has been 
adequately struck between ensuring that businesses are exposed to the 
rigours of competition – with all the associated economic benefits – while 
being protected from the possible anti-competitive consequences associated 
with firms gaining power from that competitive process.   
This will not put an end to ongoing calls for greater action by the ACCC to 
protect firms that are struggling to compete with more efficient rivals – 
whether those rivals greater efficiency comes from economies of scale or the 
ability to be nimble and innovate quicker.  But what it does mean is when 
firms that have market power are using that power for an anti-competitive 
purpose the ACCC will be well placed to act.  
This will put the ACCC in a better position to take action against companies it 
believes are attempting to push smaller rivals out of a market through anti-
competitive means. The ACCC will be actively seeking out appropriate test 
cases as they arise to further strengthen these protections for small business. 

 

Information gathering powers – section 155 
Another issue that has caused some challenges for the ACCC in recent times 
is the use of its compulsory information gathering powers under section 155 of 
the TPA. 
Section 155 gives the ACCC power to obtain information, documents and 
evidence when investigating possible contraventions of the Act. It is a 
powerful tool that can give real teeth to an investigation, especially where the 
party being investigated is not cooperative.  
Difficulties arise where the ACCC seeks to stop harmful conduct quickly.  
Where ACCC investigators run into problems is where there is an urgent need 
to stop conduct due to the serious risk of harm to consumers or other 
businesses, for example where a business refuses to stop the conduct 
causing concern. 
Where this is the case the ACCC can apply to the court for an interlocutory 
court order to stop the conduct.  



 Page 11 of 13 

However, once proceedings are instituted for the interlocutory court order, the 
ACCC can no longer use its investigatory powers pursuant to section 155 to 
collect evidence in relation to a matter.   
Accordingly, once the ACCC seeks an interlocutory injunction, its subsequent 
ability to fully investigate the matter is limited and its prospects of success in 
the substantive proceedings for final relief are hindered. 
This often leaves the ACCC in a difficult position. On the one hand, it is a 
disincentive for the ACCC to take action early, because it then loses the ability 
to fully investigate the matter, which may ultimately allow the trader to re-
engage in the conduct.  On the other hand, a failure to seek interlocutory relief 
may allow the trader to continue to breach the TPA to the detriment of 
businesses and consumers. 
This difficulty has led to calls for the ACCC to be granted cease and desist 
powers which would in effect achieve a similar outcome without limiting the 
Commission’s information gathering powers. 
Any powers that potentially shut down a business at short notice have the 
potential to do immense harm if abused or used in error. It is my view, and the 
view of the Commission, that the regulator should not be granted such 
powers. These are not mere administrative matters, they should remain the 
jurisdiction of the courts. Those seeking to impose such restrictions on a 
trader should have to prove they have a prima facie case and argue that 
these impositions are justified before they are granted. 
But that does not get around the problem of court-ordered injunctions 
inhibiting the ACCC’s ability to further investigate matters. 
This is why the ACCC argued to the Senate Committee inquiry into the 
effectiveness of the Trade Practices Act in protecting small business that its 
section 155 powers should be extended beyond their current cut-off to the 
point of issuing substantive proceedings. 
Clearly, there exists a potential for abuse of section 155 if these powers are 
available during court proceedings. However, that is not what is being 
proposed. What is being proposed by the government is that the ACCC’s 
ability to use its section 155 powers would cease when it commences 
substantive proceedings in a matter. 
Extending the period where s 155 powers can be used in this way would allow 
potentially harmful conduct to be stopped quickly without jeopardising any 
ultimate court outcome against the trader. 
The second issue for the ACCC is that of protecting the integrity of section 
155. It should be clearly understood that the ACCC will do all it can to protect 
the integrity of its section 155 powers. 
In March this year the Federal Court in Melbourne sent an important message 
to the business community regarding its attitude towards compliance with 
section 155 of the TPA. The court sentenced John Paul Rana to six months’ 
jail for his repeated failure to comply with section 155 notices issued by the 
ACCC, in addition to fining Michael Rana and their company NuEra. 
Importantly, this reinforced the messages the ACCC has recently sent through 
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the prosecution of Mr John Patrick Neville for not answering questions 
truthfully in a section 155 examination.  
This aggressive defence of section 155 has been necessary not only to 
remind businesses of the serious consequences of not complying, but also to 
ensure these powers retain their teeth. 
In the Korean Air Line case, decided only recently, the airline directly sought 
to test the boundaries of the ACCC’s ability to issue section 155 notices by 
claiming the Commission or some of its staff had already decided to institute 
proceedings as a result of the alleged cartel investigation, thereby cutting off 
the ACCC’s ability to issue notices. It also asserted that the ACCC was 
misusing its powers under section 155 of the TPA as it was seeking 
information to assist in determining the possible penalties it might seek 
against KAL. Justice Jacobson dismissed all of the airline’s arguments.  
The court’s findings in the above matters were obviously welcomed by the 
ACCC. They serve as an overdue wake-up call to others who may have 
disregarded the importance of complying with section 155 notices. 
The ACCC pursues non-compliance with section 155 notices because it is 
important to protect their integrity. To be an effective enforcement agency the 
ACCC must take action to counter conduct designed to obstruct its 
investigation processes.  

 

The grocery inquiry 
Finally, the ACCC is in the midst of its national grocery inquiry, conducting 
hearings throughout Australia including all capital cities and regional centres 
such as Bunbury, Port Lincoln and Cairns. 
Evidence brought before the inquiry, both publicly and in confidence, has 
raised a number of questions as to the extent of vigorous competition at a 
number of levels in the supply chain, from the farm gate to the checkout 
counter, in the grocery market. Much of the evidence is contradictory, and 
quite obviously tainted by strong vested interests. 
 
There have also been claims that the development of independent stores, and 
thus of potentially enhanced competition, is being restricted by: 
 

• the use of restrictive covenants in leases with landlords; 
• by planning laws preventing development of new stores. 
   

Evidence has also been produced that the mandatory Horticulture Code of 
Conduct is not fully addressing the issues for which it was intended.  
 
As part of its deliberations the ACCC is considering recommendations to 
improve the Code so that it works properly and still ensures transparency in 
transactions and establishes a fair dispute resolution mechanism.   
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The purpose of the Inquiry is to gain a thorough understanding of the state of 
competition in the grocery chain. Where competition problems are identified, 
the ACCC will not hesitate to recommend changes.    
 

Conclusion 
Assisting small businesses to compete is not a straightforward matter of 
acting against direct attacks on traders or pursuing misuses of market power. 
It is a holistic approach that recognises these businesses are consumers as 
well, and protecting their welfare means dealing with a number of issues, from 
scams to cartels, to bullying by other businesses.  
As spending contracts, businesses are likely to feel this pressure and are 
increasingly looking to the Trade Practices Act to ensure they are being 
adequately protected from unfair trading practices. 
With the strengthening of laws against the misuse of market power and 
predatory pricing, the ACCC is well placed to build on the strong work it 
already does to assist small businesses and give them an even better 
opportunity than they currently have to grow and prosper in our competitive 
market. 
Having long expressed their frustration at the inability of the predatory pricing 
provisions of the Trade Practices Act, and the lack of successful cases, small 
businesses are having some of those concerns now addressed. 
By identifying the real impediments that have prevented the law from 
functioning properly, the government is promising to clear aside the last 
remaining major blockages that have prevented more successful cases from 
flowing.  
The ACCC has not changed its stance – it stands ready to take appropriate 
cases as soon as our legal advice tells us we have reasonable grounds to do 
so.  
The result of more cases now being able to proceed will be a win for all those 
who look to the Trade Practices Act 1974 to protect the competitive process.  
 
CHECK AGAINST DELIVERY 


