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1.
Introduction
Good Evening.

Thank you for the opportunity to address the Victorian Branch of the Intellectual Property Society of Australia and New Zealand.

Tonight I intend to address the topic of the interaction of intellectual property with competition policy.  I will discuss the ongoing legislative review, particularly the review of section 51(3) of the Trade Practices Act 1974, and parallel imports as examples of the issues involved.

I should say at the outset that I am not unveiling a new Australian Competition and Consumer Commission agenda tonight.  In particular our secret campaign to pick up perpendicular imports will not commence for a month or two yet.

Intellectual property laws encourage innovation by granting statutory exclusive property rights.  Without intellectual property laws, third parties might copy the goods produced through the application of intellectual property, thus reducing the incentives to create further intellectual property.

It is the possibility of success in the market place, attributable to superior performance, that provides the incentives on which the proper functioning of our competitive economy rests.  If a firm that has engaged in the risks and expenses of research and development were required in all circumstances to share with its rivals the benefits of those endeavours, this incentive would be very likely to be violated.

It was once believed that intellectual property laws gave the owners of intellectual property a legal or economic monopoly over a particular piece of intellectual property.  This led to concern that the unrestrained application of competition law to intellectual property may undermine the intellectual property rights.

It is now accepted that intellectual property laws do not clash with competition laws because they do not create legal or economic monopolies.  Intellectual property laws create property rights and the goods and services produced using intellectual property compete in the marketplace with other goods and services.  Only in particular cases will intellectual property owners be in a position to exert substantial market power or engage in anti-competitive conduct.

Recently, there have been renewed debates about what kinds of incentives are necessary to encourage innovation.  Such debates usually revolve around one or two issues.  The first is whether greater proprietary rewards to the innovator (ie. appropriability) or increased competition work better to spur innovation efforts to the level that is “best” for society.  The second is whether society benefits most if it rewards initial innovation through broad intellectual property protection, or if it fosters successive innovations (incremental or “leap-frog”) by requiring access to the intellectual property of the initial innovator.

We often talk about how important patents are to promote innovation, because without patents, people don’t appropriate the returns to their innovation activity, and I certainly very strongly subscribe to that.  On the other hand, some people jump from that to the conclusion that the broader the patent rights are, the better it is for innovation, and that isn’t always correct, because we have an innovation system in which one innovation builds on another.  If you get monopoly rights down at the bottom, you may stifle competition that uses those patents later on, and so, the breadth and utilisation of patent rights can be used not only to stifle competition, but also have adverse effects in the long run on innovation.  We have to strike a balance.  (Joe Stiglitz).

Some of these debates have arisen in the context of antitrust enforcement to prevent anticompetitive combinations of R&D efforts.  There, analysts have questioned whether antitrust enforcers can make sound judgements without more information about how much competition is necessary to maintain innovation.  Future customers, by contrast, have stressed the importance of maintaining at least a few innovation efforts to ensure timely, high quality, and competitively priced new products.

Other debates have involved new kinds of intellectual output such as software and biotechnology.  There, intellectual property advocates have asserted that broad protection and strong enforcement of intellectual property rights are necessary to protect innovation.  Although others agree that strong enforcement is appropriate where a patent or copyright has the proper scope, they claim that innovators in biotechnology and software often receive very broad intellectual property rights, which, when combined with strong enforcement, allow intellectual property rights to become tools for anticompetitive conduct.

Finally, some of the debates have arisen in the context of networks and the standards that networks require for interoperability.  There, some argue that the initial innovation that built a network or standard to which access is desired would be deterred if access were required.  Others counter that successive innovation will be deterred if access is not required.

In sum, the information currently available supports antitrust enforcement that is assertive in maintaining competition as a spur to innovation, yet cautious to avoid unwarranted interference with intellectual property incentives for innovation.

2.
Legislative Review
You will be aware that one aspect of the National Competition Policy is the review of all legislation that potentially restricts competition under the Competition Principles Agreement. The guiding principle of the review is that legislation should not restrict competition unless it can be demonstrated that the benefits to the community outweigh the costs, and that the objectives of the legislation can only be achieved by restricting competition.  

The Commonwealth government has prepared its schedule for the review.  This includes several pieces of intellectual property legislation.  The Government recently announced that a three person committee headed by Professor Henry Ergas, due to report by June 2000, will conduct the review of the competition aspects of the Copyright Act 1968, the Designs Act 1906, the Patents Act 1990, the Trade Marks Act 1995 and the Circuit Layouts Act 1989.  The Commission will probably have some input into this review as an interested party.

As part of the Commonwealth government’s legislative review, the National Competition Council (NCC) has examined the exceptions provided by section 51(3) of the Trade Practices Act.

Section 51(3) exempts conditions of licences and assignments from sections 45 (agreements that substantially lessen competition), 47 (exclusive dealing) and 50 (mergers that substantially lessen competition) of the Trade Practices Act, to the extent that they relate to the subject matter of the relevant intellectual property, or, in the case of trade marks, only to the extent that they relate to the kinds, qualities and standards of goods bearing the trade mark.  There is considerable uncertainty over the meaning and extent of the exemption provided by s.51(3) which has limited any benefit for business certainty which might otherwise be afforded by the exemption.

The Commission’s view is that intellectual property should be fully subject to the Trade Practices Act as are other forms of property.  We put this to the NCC in our first submission to its review where we recommended the repeal of section 51(3).

The NCC’s draft report, issued in November 1998, recommended that section 51(3) be repealed.  We provided a second submission to the NCC in response to this draft report and in support of the draft recommendation.  The recommendation recognised that Part VII of the Trade Practices Act (the authorisations and notifications provisions) empowers the Commission to authorise some agreements that may otherwise breach Part IV of the Act.  The authorisation provisions allow the public benefits and detriment of such agreements to be assessed publicly on a case by case basis.  Our decisions are reviewable by the Australian Competition Tribunal.

The NCC has now issued its final report which recommends restricting the scope of section 51(3) rather than repealing it altogether.  The report recommends that section 51(3) should no longer exempt horizontal arrangements or price and quantity restrictions but would exempt pure exclusive licences without any horizontal implications.  The Commission is concerned that any such exemption would be extremely difficult to draft into legislation and implement in the marketplace.

Further, it is not clear whether this type of exemption would apply to conduct which has, in the past, been considered by the Commission to be a likely breach of the Trade Practices Act.  An example is provided by the Golden West matter.  In 1996 the Commission instituted proceedings in the Federal Court against the Seven, Nine and Golden West television networks and others in relation to long term program supply agreements.  The three agreements were: 

· an overall agreement between Nine and Seven not to pursue their interest in acquiring a second commercial television licence for regional Western Australia (WA) and Darwin respectively;

· an exclusive 15-year program supply agreement between Golden West and Nine.  At the time, Golden West operated the sole commercial television station in regional WA and was associated with the then Chairman of the Seven Network, Mr Kerry Stokes; and 

· an exclusive 10-year program supply agreement between Territory Television, a Nine Network subsidiary which operated the sole commercial television station in Darwin, and Amalgamated Television Services, a Seven Network subsidiary.

The Commission alleged that the object of these three agreements was to hinder or prevent potential entrants from acquiring any second commercial television licences for Darwin and for regional WA, and therefore to enable Territory Television and Golden West to be in a position to be allocated any second commercial television licences for Darwin and regional WA licence areas respectively.  The Commission alleged that the overall market sharing agreement between the Seven and Nine Networks contained an exclusionary provision and alternatively had the effect of substantially lessening competition for commercial free-to-air television services in the Darwin and regional WA markets through preventing entry (s.4G), in breach of sections 45 and 47 of the Trade Practices Act.  

The Commission’s belief that section 51(3) did not apply to the agreements was in accordance with the approach suggested by Mr W.M.C. Gummow (now a member of the High Court of Australia) in an article entitled “Abuse of Monopoly: Industrial Property and Trade Practices Control” (1976) 7 Sydney Law Review 349.  Mr Gummow’s article proceeded on the basis that in the case of copyright, section 51(3) concerns conditions relevant to the subject matter of the copyright, that is, the literary dramatic or artistic work itself, rather than collateral agreements between licensor and licensee.  In its defence to the proceedings, Nine argued that the exclusive copyright licence to Golden West was in the form of the licence granted by the copyright owner and related to the subject matter in which the copyright subsists (ie. to the programs to be broadcast), thus allowing the licensee to gain the benefit of the copyright work while conferring no collateral benefit.  As such, Nine argued that section 51(3) applied to the agreements, thus exempting them from the application of sections 45 and 47. Seven and Golden West simply denied the Commission’s allegations.

The matter was eventually settled out of court in 1998.  Nine agreed, among other things, to terminate the exclusive program supply agreement between its subsidiary, Territory Television, and Seven.  Seven terminated its exclusive program supply agreement with Territory Television.  Telecasters Australia Limited (a Network Ten affiliate in regional Queensland and northern New South Wales) subsequently acquired the second commercial television licence in Darwin and entered into an agreement with Seven for the exclusive supply of Seven programs to Telecasters for its Darwin operations.  Golden West undertook not to interfere with, or frustrate the performance of, Seven’s undertaking to supply the new licensee for remote and regional WA with some or all of its programs (except for those programs it is legally contracted to supply to Golden West on a short-term basis).  It also undertook not to object to Nine supplying its programs to the new licensee if Golden West did not intend to broadcast those programs itself.  This case illustrates the type of conduct which may or may not be excepted from the Trade Practices Act by section 51(3) if the scope of exemption was modified.  

An example of the anticompetitive conduct which could potentially be beyond the reach of the Trade Practices Act and the role which authorisation can play in providing for a full consideration of the public benefits which might arise from such conduct is provided by the application by the Australasian Performing Rights Association (APRA) for authorisation of its “input” and “output” arrangements, involving exclusive licensing of copyright works by composers to APRA (the output arrangements) and the provision of blanket licences by APRA to users which enable users to broadcast the entire APRA repertoire (the input arrangements).  APRA submitted that the conduct was exempted from the Trade Practices Act by virtue of s.51(3).  However, the Federation of Commercial Television Stations (FACTS) had challenged the conduct in a private action (which began in the Copyright Tribunal and spilled over into the Federal Court) and prompted the authorisation application.  The Commission took the view that there were both costs and benefits associated with the collective licensing of musical works.  On the benefit side there were considerable efficiencies to be gained in the administration and enforcement of copyrights for both owners and users and the “blanket licence” offered by APRA provided a new product which was particularly useful for users with spontaneous and unpredictable requirements, e.g. shops and restaurants.  On the cost side, APRA essentially enjoyed a monopoly over performing rights, since members had to assign the performing rights in all current and future works exclusively to APRA, replacing potential competition between composers.  This has the effect of inflating prices and restricting access to works while encouraging arguably excessive production of new works (due to APRA’s use of a flat fee for unlimited access to any individual work but which was unrelated to the number of works accessed).  Some users, particularly those with planned and predictable requirements for musical works, e.g broadcasters and cinemas, would benefit from direct dealing with composers.  The Commission considered that a better balance could be struck between the costs and benefits of the scheme if it allowed for such direct dealing and blanket licence fees were appropriately adjusted.  APRA would not agree to amend their licensing arrangements to meet the Commission’s requirements, hence authorisation was denied for all but the overseas arrangements.  

This decision was referred to the Tribunal for review.  After reviewing the evidence, the Tribunal saw merit in opening up the market for musical works to some degree of competitive licensing, through the introduction of a non-exclusive licence back arrangement as proposed by the Commission, whereby artists could licence individual works from APRA (who would retain ownership of the work’s copyright) for use in dealings with parties who do not hold a blanket licence.  This would allow competitive licensing of musical works by individual composers where users know their requirements in advance, including for commissioned works.  It would then be up to the Copyright Tribunal to adjudicate on the appropriate adjustment of blanket licence fees for residual needs.  It also saw merit in the development of an alternative dispute resolution system for those small users with spontaneous use (such as fitness centres, shops and restaurants) for whom direct licensing was not an option and the Copyright Tribunal was not a practical forum for the resolution of licensing disputes with APRA.  The matter has now been adjourned for nine months to allow APRA an opportunity to devise a non-exclusive licence-back scheme and a simplified dispute resolution scheme.  

3.
PROPOSED ACCC GUIDELINE

As recommended in its draft report, the NCC has recommended in its final report that the Commission issue Intellectual Property Guidelines for the assistance of industry on:

· when intellectual property licensing and assignment conditions might be exempted under section 51(3);

· when intellectual property licences and assignments might breach Part IV (the restrictive trade practices provisions) of the Trade Practices Act; and

· when conduct in relation to intellectual property that does not fall within the exemption and is likely to breach Part IV of the Trade Practices Act might be authorised.

The NCC has further recommended that the Commission aim to release the Guidelines to precede or coincide with the date of effect of the amendment of section 51(3).

The Commission, in its supplementary submission to the NCC, has agreed to issue such Guidelines, although the Guidelines will only be issued subject to the proposed amendments to section 51(3) being passed by the Parliament.

In drafting the Guidelines, the Commission will look at a similar Guideline published by the United States Department of Justice and the Federal Trade Commission in 1995, which contains the following two major principles:

(1) that IP should be treated no differently to any other property, and 

(2) application of the “but for” test, i.e. would competition be better or worse but for the conduct/licensing?

The first principle has already clearly been endorsed by the Commission and the NCC.

The second principle will apply in relation to sections 45, 47 and 50 and is clearly consistent with the Competition Tribunal’s “future with and without” test for authorisation.  However, it applies less clearly to section 46 where the Commission has to consider whether the conduct is consistent with the behaviour of a firm without a substantial degree of market power.  This could potentially result in a Court requiring a firm to licence its intellectual property where it had previously refused to do so.  To prove a breach of section 46, it is necessary to establish:

· first, that the corporation has a substantial degree of power in a market; and 

· second, that the corporation took advantage of that power for one of the proscribed anti-competitive purposes.

Most intellectual property owners would not even meet the substantial degree of market power threshold.

The Commission is very interested to receive public comment on the content of the Guidelines.

4.
Parallel Imports – recent changes to the law
I will now turn to the issue of parallel imports.

In Australia, the debate over parallel imports of copyright protected products has spanned nearly two decades.  The Copyright Act originally prohibited parallel imports except for personal use.  In 1983 the question of whether the importation provisions of the Copyright Act should be reformed was referred to the Copyright Law Review Committee (CLRC), which reported in 1988.  The CLRC felt itself unable to evaluate the conflicting claims about the likely consequences of reform for prices, but were concerned about problems in the availability of some copyright product, in terms of delayed release and range of product.  This was followed by a series of reports by the former Prices Surveillance Authority (PSA) (a predecessor of the Commission) into the relative prices of books, recorded music and computer software.  While availability was still an issue, particularly for books and to a lesser extent sound recordings, the PSA’s main focus was on international price discrimination.  It found that Australia was paying higher prices for all these products than consumers overseas, particularly in North America.  After further debate by inter-departmental committees and politicians, the CLRC and PSA recommendations are gradually making their way into Parliament, where they have been the subject of further Senate Committee Inquiries and eventually amendments to the Act.

I am please to report that both Australia and New Zealand have both recently made significant changes to the laws regarding the importation of copyright material.  New Zealand has effectively made amendments to allow the parallel importation of all copyrighted goods.  The Australian amendments are more limited and I will discuss these in detail.

5
Some details of the Australian changes

Two Australian Acts passed in July last year bring competitive influences to bear on the importation of copyright material and promise benefits as a result.  

5.1
Copyright Amendment Act (No 1)

The Copyright Amendment Act (No 1) included amendments to the law in relation to ownership of copyright in commissioned photographs and the works of employed journalists.  The first Act also included an amendment to the law to prevent the distributors of good not protected by copyright from using the copyright in the packaging or labelling of the goods to prevent anyone from importing the goods.  This form of copyright protection had been used as a tool to restrict imports of non-copyright goods by parties other than the appointed Australian distributor, and therefore competitors, for which the packaging and labelling is an ‘accessory’.  This issue had been the subject of a Court decision during the Copyright Law Review Committee (Committee) inquiry, in which the makers of Baileys Irish Cream were able to prevent parallel importation of the product by claiming copyright in the label.  The NSW Supreme Court held that the importation infringed the copyright in the artistic work held by the manufacturer and assigned in Australia to the distributor, namely, the picture on the bottle label.  The use of this protection had been very far reaching, covering such products as drinks (sports drinks, wines, beers, soft drinks and juices), books, toys, clothing, footwear, spare parts, soaps, cosmetics, perfumes and many others.

In essence the amendments allow the importation of goods with copyright packaging or labelling without the permission of the copyright owner, if the owner of the copyright had agreed to the use of the copyright material with the goods.
  

As some industry representatives argued that the removal of import restrictions on goods with copyright packaging and labelling would impose some hardship on firms which had entered into commitments in good faith, the new arrangements do not commence until February 2000.

5.2
Copyright Amendment Act (No 2)

The Copyright Amendment Act (No 2) amends Parts III and IV of the Copyright Act to allow importation into Australia of copies of published sound recordings without the licence of the makers of the recordings and the composers of the works recorded, if the copies were made without infringing copyright in the country of manufacture. Where there is no copyright protection of sound recordings in the country of manufacture, the copies can be imported without the Australian copyright owner’s consent only if their manufacture was undertaken or approved by the maker or other copyright owner of the sound recording in the country where the original recording was made. The amendments also allow trading and other commercial dealing with copies that have been imported in accordance with the provisions just referred to.

The definition of a “non-infringing copy of a sound recording” is limited to copies made in countries that provide copyright protection to the works recorded in a manner consistent with the relevant obligations in the international treaties dealing with copyright to which Australia is a party.

To allay concerns about increased piracy, the second Act also amended Part V of the Copyright Act dealing with remedies for copyright infringement.  A new section is inserted to provide that, in proceedings for infringement consisting of unlicensed importation of unauthorised, ie. pirate, copies of sound recordings and commercial dealings with such copies, once the plaintiff has established that the copy was imported without the consent of the relevant copyright owner, the defendant will then have the onus of establishing that the copies are legitimate and not pirate copies.  This is an important safeguard to ensure that those who source stock from overseas will need to be satisfied that it is legitimate or risk legal action against them by the copyright owner.

The amendments have substantially increased the maximum penalties:

· Individuals, who previously faced fines as low as $500, will now be liable for fines of $60,500 and/or five years imprisonment;

· A company, which previously faced fines as low as $2,500, will now be liable for fines of $302,500 for offences in relation to copyright material, including the importation of sound recordings.

Increased fines will now apply to both sound recordings and to films.  All penalty provisions have been amended to provide for a maximum global penalty, replacing the complex multi-tiered penalties regime for first and subsequent convictions and for infringement regarding different copyright material.

Courts will now have the discretion to determine the most appropriate penalty having regard to all the relevant factors in the case and as such will bring the penalties provisions of the Copyright Act into line with Commonwealth criminal law policy.

The increase in the level of fines reflects the Government’s concern that copyright infringement will be properly punished.  The threat of substantial fines and possible imprisonment is expected to act as a strong deterrent to pirates and those who infringe the rights of those who create and invest in musical and other artistic works. 

Copyright owners will continue to be able to enlist the aid of Customs in seizing infringing goods through lodging appropriate notices of objection to importation of pirated or counterfeit sound recordings but they will not, as they can at present, be able to object to third party importation of sound recordings per se.

These amendments effectively implement the recommendations made by the PSA in its Report of the Inquiry into Sound Recordings in 1990.

6.
Parallel Importing Of Sound Recordings – A Year Of Tentative Progress
Th removal of the restrictions on parallel imports of sound recordings in July 1998 has been the most well known recent development in Australian copyright law..  Since there has been so much heat and noise generated over this issue, it is appropriate to review what has happened in the 12 months since the passage of the legislation.

While it does not have any price monitoring powers in this area, the Commission has been interested in the progress of this reform.  Staff members in our regional offices around Australia have collected retail price information at regular intervals in order to estimate the effect on prices, and other market inquiries have occurred.  As well as making market checks, we have been particularly interested in any attempts to prevent market participants – retailers, importers or wholesalers – from exercising their legal right to source CDs and cassette tapes from the best available supplier.  Such obstacles may be a restraint of trade and in breach of the Trade Practices Act, whether the supplier is here or overseas.  In this context, the Government tabled a further amendment in May 1999, the Copyright Amendment (Importation of Sound Recordings) Bill 1999.  This expands the definition of "accessory" to enable the parallel importation and sale of sound recordings (particularly 'enhanced' compact discs) where ancillary copyright material accompanies the recording.  This follows threats of legal proceedings made to numerous retailers by Australian copyright owners, that they remove from sale sound recordings which have other copyright material added, such as film clips.  The Government regards this as contrary to the spirit of the 1998 amendments.  It has been referred to the Senate Legal and Constitutional Committee for report in August this year. 

It has never been the case that the Commission has had a bias towards imported products, but it does admit to a bias towards supporting increased competition.  In the sound recordings market, this means allowing music product legally produced and marketed overseas to be available to Australian consumers.  This has already improved the supply side of the market, with tangible benefits to music consumers, and few, if any, negative effects elsewhere.

There have been important experiments with pricing, by large department stores and Australian producers, with Australian made Top 40 CDs being offered to consumers for $19.95 for short periods.  You might recall that the music industry repeatedly claimed at the 1998 Senate Inquiry into this issue that imported product could not be sold economically at $20.  Well, one of the mainstream music chain stores has done just that.  Parallel imported CDs are also being offered by discount chain stores, and an electrical retail chain at prices as low as $12.  In the cassette format there have also been major price movements.  A major chain of music stores is selling many Top 40 album titles for $9.95, with discount stores selling at $6.95 or 3 cassettes for $20: this is approximately half of the previous price.  Importantly, our staff have found that these prices are available in most locations across Australia, although supply is often patchy and range is limited.

The predictions of doom and gloom made by opponents of the reforms have not come to pass.  The technical quality of imported product has been found to be very high.  Retailers and consumers have been getting better deals from Australian producers.  Australian made product is now often enhanced by the inclusion of a CD ROM feature, foldout booklets, bonus tracks or bonus CDs.  However, we are still interested in seeing head to head competition, as it may be that consumers prefer to buy the standard music product at much lower prices, rather than the enhanced product at higher prices.  Only market competition can resolve this.

Retailers report that advertising and promotional spending is continuing, and the indent services provided by producers has improved.  Very little has been heard about damage to artists’ incomes from parallel imports.  Few Australian artists sell their music overseas, so it was no surprise that this did not become an issue.  While the industry predicted rampant piracy, the available reports are that the incidence of piracy is very low, and arises mainly from Australian sources.

The situation is obviously fluid, but these are all important developments.  We believe that the key to understanding price movements is the presence or absence of competition, and we are confident that the benefits will be even greater if retailers can achieve diversity in their sources of supply, and a good supply of product.  Whereas the conventional wisdom up until this year was that the USA was the alternative source of supply, most of the imported Top 40 product to date has come from South East Asia.  This is due to the depreciation of the Australian dollar against the US.  If and when the exchange rate appreciates again and the US is back as a viable supplier, the diversity and volume of product available from US wholesalers and ‘one stop’ stores will magnify these competitive influences on the Australian market.  Reports from the industry are that this will happen when the Australian dollar gets back in the 68 to 70 cents range.

The new flexibility in pricing and the ability of some suppliers to sell CDs for less than $20 has no doubt led many consumers to reassess whether they are getting value for money.  The industry may find it will need to accommodate a more discerning and demanding clientele over the next period. This is also a much needed pressure which the industry needs to improve its performance.

7.
BOOKS AND COMPUTER SOFTWARE

As I have already briefly mentioned, the PSA conducted inquiries into the prices of books, sound recordings and computer software.

7.1.
Books

The PSA’s 1989 inquiry into book prices produced considerable evidence that the lack of international competition in the book trade had resulted in significant disadvantages for Australia:  price discrimination;  poor availability;  and high costs.

Following the release of the PSA’s  book report, amendments were made to the Copyright Act in 1991 which enabled Copyright holders to retain exclusive distribution rights provided they can guarantee supply within a specified time frame.

The PSA was asked by the Government to monitor and report on the effects of the 1991 reforms on the price and availability of books.  In 1995 the PSA held a full public inquiry which concluded that while the 1991 amendments had resulted in an improvement in distribution efficiencies and improved the speed with which most new releases become available in Australia, prices of some books continued to be high relative to overseas, particularly in the technical and professional and mass market paperback areas.  Further, booksellers had also found the 1991 amendments difficult and costly to implement.

The PSA considered that only an open market, with no restrictions on parallel imports could deliver competitive prices over the long term and overcome the administrative difficulties inherent in the 1991 reforms.  The PSA recommended that the importation provisions be repealed in full, or as a fallback position that the 1991 reforms be simplified and streamlined.  

7.2
Computer Software

The PSA’s 1992 inquiry into computer software prices found substantial international price discrepancies, with Australian consumers paying an average of 49 per cent more than their US counterparts, and recommended repeal of parallel import protection for computer software.  Meanwhile, the CLRC was inquiring into the general issue of protection for computer software and in 1995 recommended that parallel import protection be retained.  

7.3
ACCC Report

No action has been taken on these PSA recommendations to date but as you may be aware, the current Government has asked the Commission to report on the potential consumer benefits of repealing the importation provisions of the Copyright Act 1968 as they apply to books and computer software.  

One of the main aims of the review is to provide the Government with up-to-date and rigorous comparisons of book prices and computer software prices in Australia compared with overseas.  Nevertheless, in order to provide a balanced assessment of the overall effect of repealing the importation provisions the Commission has also considered the likely impact of an open market on producers, distributors and retailers of books and computer software.  The Commission’s report will be released soon.

8.
INTERNATIONAL DEVELOPMENTS

I will now discuss international developments in the area of intellectual property law.

8.1
The European Union

The Treaty of Rome established the European Union (EU) and sets out the competition law to be applied between the members of the EU.  Articles 85 and 86 are the main competition law provisions of the treaty.  Article 85 prohibits practices such as price-fixing and market sharing.  Article 86 forbids companies from abusing a position of dominant market power.

When considering intellectual property cases brought under Articles 85 and 86, the European Courts have traditionally applied the doctrine of ‘the scope of the grant’ to resolve the question of the appropriate interface between intellectual property law and competition law.  Under this doctrine, dealings considered to be within the scope of the rights granted by the relevant intellectual property stature are immune from the application of competition law, and dealings outside are fully subject to competition law.  For example, under copyright law, one essential matter was the exclusive right to reproduce the copyrighted work.  Therefore, the grant of a sole licence did not infringe competition law.

The recent case of Magill
 has cast doubt on whether the courts will continue to apply this approach.  In Magill, the court held that if an intellectual property owner sought to gain control of a related market by refusing to licence intellectual property it may breach competition law.  This decision indicates that the European Courts are prepared to consider whether activity within the scope of the grant could have anti-competitive effects.  This may mean that when applying competition law in intellectual property cases the courts will focus on whether conduct is anti-competitive or not, rather than on whether it is within or outside the scope of the grant.

8.2
The United States of America

As I have already mentioned, in 1995 the United States Department of Justice (DOJ) and the Federal Trade Commission (FTC) issued joint ‘Antitrust guidelines for the Licensing of Intellectual Property’, setting out their approach when assessing whether intellectual property dealings infringe competition law.

The guidelines recognise that while intellectual property does have some special characteristics, this does not justify exemption from competition law. The guidelines outline that the DOJ and FTC do not presume that intellectual property creates market power in an antitrust context.  The guidelines also recognise that licensing of intellectual property is generally pro-competitive because it allows different firms (such as research organisations, manufacturers, distributors, and retailers) to combine to develop and market a product. 

The US Agencies are particularly concerned about horizontal arrangements (where owners of competing technologies agree to pool the technologies or research efforts, or where one firm buys the rival’s competing technology).  They are also concerned where licence conditions restrict output, create or consolidate market power, increase the risk of coordinated pricing, or shut competitors out of markets or raise their costs (for example, by lifting the price of vital inputs).  The Agencies are less concerned where the product produced under licence occupies less than twenty percent of a market.

Certain arrangements are banned outright including arrangements that fix the minimum resale price, agreements by competitors to divide markets or customers, price fixing arrangements, agreements to reduce output and certain group boycotts.

It remains to be seen whether the US Courts approach cases involving the application of competition law to intellectual property consistent with the DOJ and FTC guidelines.  The Courts are not bound by the guidelines.

Some recent US litigation indicates that intellectual property matters are already at the centre of US antitrust policy and will retain this position in coming years.  The Microsoft litigation shows that the Antitrust Division of the US DOJ is ready to pursue vigorously cases in which intellectual property issues are important, as does the FTC’s action (settled) against Intel.  The conservative view that antitrust law should not be applied in “hi tech” areas of the economy because new technology in continually being replaced by newer technology (and hence that new technology is never a source of market power other than on a very temporary basis) was rejected, as was the view that the regulator and the Courts could not understand and hence should keep out of these areas.  Rather the view taken has been that the new technology sometimes allows a rapid build-up of large amounts of market power which unless dealt with promptly can be used to harm consumers.

9.
Conclusions
This examination of the interface between intellectual property rights and competition policy raises a number of difficult issues which have received scant attention in the past.  One general outcome of the Australian debate - and no doubt the same applies in New Zealand - is that a great deal of interest has developed in the economic justification for copyright laws, an area previously neglected by economists and general policy makers.  In Australia a review has been completed of the intellectual property exemptions from the Trade Practices Act and a more general review of intellectual property law will be conducted in the next 12 months.

Australia and New Zealand have both recently made significant changes to the laws regarding the importation of copyright material.  Australia has repealed the restrictions on the parallel importing of sound recordings.  These took effect on 30 July 1998.  It has also amended the Copyright Act to prevent copyright in labels and packages being used to control parallel importing of products with such labels and packaging: this has taken effect for sound recordings already and from February 2000 for other products.  New Zealand has made even more extensive changes. It has effectively made amendments to allow the parallel importation of all copyrighted goods.

Finally, I would like to say that the Commission advocates repealing the importation provisions of the Copyright Act.  We believe that this would lead to greater competition in supply with consequent reductions in prices and improvements in the speed with which products are available in Australia and also the range that is available.  There is even a case for doing so comprehensively, across the board at this stage, rather than proceeding on a case by case basis.  At any rate, it is to be hoped that the Government will maintain the momentum of reform it has started in relation to sound recordings and labels and packaging.  

� An innovation market consists of the research and development directed to particular new or improved goods and processes, and the close substitutes for that research and development.  The close substitutes are research and development efforts, technologies, and goods that significantly constrain the exercise of market power with respect to the relevant research and development, for example by limited the ability and incentive of a hypothetical monopolist to retard the pace of research and development.  The Agencies will delineate an innovation market only when the capabilities to engage in the relevant research and development can be associated with specialised assets or characteristics of specific firms.


� For example, the Act now prevents rights’ holders of the copyright in packaging, booklets or artwork which accompany compact discs to prevent parallel importation of the separately copyrighted sound recording.  The amendments do not, however, affect the operation of the law governing trade marks, insofar as the packaging or labelling includes a trade mark.  The Olympic symbol is explicitly excluded from these amendments.  The definition of  “accessories” to goods also excludes a manual sold with computer software for use in connection with that software.





“Non infringing accessory” is defined by an amendment to the Act to include a label, packaging or a container.  The new section 44D(4) provides that it is not an infringement to import a non-infringing accessory to accompany a copy of a sound recording, while s.44D(5) states that s.38 of the Act (which provides for infringement by commercially dealing with imported copies) does not apply to a non-infringing accessory that includes a copy of a work and the importation of which did not infringe copyright.





The new definition of a “non-infringing accessory” operates only in respect of particular countries which provide minimum standards of copyright protection.  To be non-infringing, the new definition requires that the accessory be made in a country that is a party to the Berne Convention for the Protection of Literary and Artistic Works or a country that is a member of the World Trade Organisation and has a law that is consistent with the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) in certain respects.





� Radio Telefis Eireann and Independent Television Publications Ltd. (Intellectual Property owners Inc. intervening v EC Commission (Magill TV Guide Ltd intervening) [1995] 4 CMLR 718; [1995] All ER (EC) 416.
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