ane Qid 4001 Australia
Level 13, 305 Edward Street
Brisbane Qld 4000

25 October 2010

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

Melbourne VIC 3001

QR NATIONAL.
COAL

Email: transport@accc.gov.au
Dear Mr Wing,

QR NATIONAL COAL’S SUBMISSION TO THE HUNTER VALLEY ACCESS
UNDERTAKING

QR National Coal welcomes the opportunity to provide comments on ARTC's Hunter
Valley Access Undertaking (HVAU). The HVAU is recognised as a critical document in
defining that access to rail infrastructure is to be provided in a manner that balances the
needs of ARTC, service providers, customers and the public.

Format and Content of Submission

The format of our submission is based on issues of significance to QR National Coal.
For the sake of brevity, we have elected not to provide a response to issues raised by
the ACCC where there is no substantial concern or where we believe the issue has less
direct relevance to QR National Coal as a haulage provider. Similarly, we have chosen
not to reiterate our position on issues raised in our previous HVAU submissions to the
ACCC (QR National Coal Response to ACCC Issues Paper, 29 June 2009 and QR
National Coal Submission on the Draft Decision on the HVAU, 30 March 2010).

It should be noted that on the basis of tight timeframes between the release of the
documentation by the ACCC and the closing date for submissions, QR National Coal is
limiting its response in this submission only to the matters outlined below.

QRNational Coal’s Position on Key Issues

Role in the Coal Supply Chain

QR National Coal welcomes ARTC's acknowledgement of its role within the coal chain.

QR Limited ACN 124 649 967
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ACCC Consultation Paper {16 September 2010) — Matters for Comment

QR National Coal has provided comment on the 18 matters that the ACCC has sought
responses as a table at the back of this submission.

Access Agreements

QR National Coal, in its previous submissions, outlined some of its concerns in relation
to the provisions of the draft Access Holder Agreement (AHA) and Operator Sub
Agreement (OSA). We note that although ARTC has addressed some of these issues
the vast majority are yet to be addressed.

QR National Coal previously noted the ACCC's preliminary view that the HVAU should
specify with greater clarity that access seekers may seek to negotiate with ARTC for the
provision of non-indicative services, and for terms and conditions of access other than
as set out in the AHA and OSA (aside from key provisions in relation to the
management of capacity). On this basis, ARTC has included Tier 1 (Mandatory)
Provisions and Tier 2 (Negotiable) Provisions in Schedule A:1 of the draft HVAU.

As outlined in previous submissions, QR National Coal supports the ACCC'’s
preliminary view that “..... it is unlikely to be in the interests of Access Seekers for the
HVAU to prescribe a comprehensive set of mandatory terms and conditions of access
that must apply in all cases regardless of their suitability to the circumstances at hand’.’
We have reviewed the Tier 1 (Mandatory) Provisions and Tier 2 (Negotiable) Provisions
in Schedule A:1 of the draft HYAU. We agree with the majority of the allocations of the
provisions between Tier 1 and Tier 2 with the following exceptions:

1. Tier 1 (Mandatory) provision 13, IAHA Clause 11.6: Cancellations of services
There is currently no mechanism to notify an access holder that ARTC intends to
remove Path Usages from the access holder's entitlement nor provide a process
whereby ARTC'’s assessment and decision can be challenged. If this provision is to
be mandatory, a notification and review process should be included.

2. Tier 2 (Negotiable) provision 6, “Access Holders paying a charge..... on a
combination of actual usage (.....$/gtkm)...) and on a take or pay basis:
QR National Coal believes that it is inconsistent to have charges for Coal Access
rights being a negotiable provision in the undertaking given the commitment ARTC
has given to pricing parity (refer Pricing Principles section below).

' Hunter Valley Coal Network Access Undertaking Draft Decision, 5 March 2010, pg 147
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Access Agreements — Review of AHA and OSA

Please note that tables have been included at the back of this submission in relation to
concerns with the AHA and OSA. Whilst in these tables we have raised issues with the
draft version of the AHA and OSA, we have refrained from providing specific drafting
advice as we anticipate we will address these issues through direct negotiation with
ARTC and the Access Seekers.

Contract Structure and Negotiation Process

The HVAU, AHA and OSA detail a contractual structure that enables Producers to
directly contract for access rights, whilst removing the contractual obligations that
specifically apply to above-rail Operators and placing these in the OSA. QR National
Coal is not uncomfortable with the proposed structure, however an issue of critical
importance is the need for a more explicit acknowledgement that as a party to the OSA,
Operators should be active participants in the negotiation of its development.

QR National Coal reiterates its support for the ACCC's preliminary view that “the HVAU
should give greater recognition to the ability of the Operator to take part in negotiation
of an Operator Sub-Agreement, and to utilise the dispute resolution and arbitration
provisions of the HVAU in the event of dispute”.? QR National Coal is concerned that
the current drafting in the HVAU still implies that the OSA is negotiated predominantly
by ARTC and the Access Holder and believes that the ACCC’s preliminary view must

be reflected in the HVAU.

It should also be noted that drafting of these documents is primarily on the basis of
producers holding the access rights and does not adequately consider an arrangement
whereby the Operator holds the access rights on behalf of producers. It is strongly
recommended that further consideration be given to drafting to accommodate such an
arrangement.

Further, we recommend that in light of the fact that the Operator must comply with
obligations in the AHA and assist the Access Holder, where the Operator is not the
Access Holder, it is necessary for them to be involved in discussions at least about
operational components of the AHA.

QR National Coal reiterates its view from earlier submissions that clause 3.12(b) only
allows a 3 month negotiation period to finalise an Access Agreement, unless extended
by mutual agreement. Given the complexity of the Agreements, defining a longer initial
negotiation period in the HYAU may be prudent.

? Hunter Valley Coal Network Access Undertaking Draft Decision, 5 March 2010, pg 15
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Application for Mutually Exclusive Access Rights

QR National Coal reiterates its view from earlier submissions that a more equitable
approach to resolving mutually exclusive Access Applications than is currently
contemplated by clause 3.13(b) would be based on order in which applications were
received rather than most favourable to ARTC (given likely comparable pricing, risk,
etc).

Pricing principles

As noted in our previous submissions, QR National Coal strongly supports the
maintenance of pricing parity, as committed to by ARTC, between the two services
currently operating in the Hunter Valley. ARTC recognises this commitment to coal
companies and above rail operators at section 1.2 of its submission dated 31 March
2010 where it states:

“The timetable for determining the efficient train configuration (the Indicative
Service) needs to take into account the factors listed in section 4.16(b) of
the HVAU and ARTC’s commitment to coal producers and operators to
maintain pricing parity for the two key existing train types for five years from
May 2009.”

Further, QR National Coal has a written commitment from ARTC (refer Attachment A)
that this pricing principle will apply from the commencement of the new undertaking
regime and for a period of at least five (5) years. Our understanding is that a letter
containing the same commitment has been provided to all coal companies and above-
rail operators in the Hunter Valley.

On this basis, QR National Coal notes that no five (5) year time period has been
included in the HVAU, as per ARTC correspondence, and requests that this point be
rectified in accordance with this correspondence on which QR National Coal has relied.

Further, QR National Coal is supportive of the ACCC'’s draft decision which concluded
that:

1. “... the ACCC considers that the pricing proposed in the Undertaking is only likely to
be appropriate subject to the ARTC having an obligation in the Undertaking to
determine an efficient train configuration within a set period and an obligation to set
pricing for all Services on the basis of the efficient train configuration once this has
been determined.”
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2. the process to develop prices for different train configurations must reflect ARTC's
commitment to producers and operators in relation to pricing parity.

“while the ACCC acknowledges the importance of incentives to maximise
the throughput of the Hunter Valley Coal Chain and for efficient track
expansion, it also recognises the importance of not exposing access
seekers to excessive regulatory risk and of recognising the public
commitment ARTC has made about pricing. The ACCC notes that use of
the proposed gtkm-based measure is in accordance with the charging
methodology employed by ARTC prior to the commencement of the
Undertaking. ARTC also indicated in a letter to the NSWMC dated 6 May
2009 that it was committing to not changing the basis of its [gtkm based]
pricing for a period of not less than five years.”®

3. inthe absence of a current determination of an efficient train configuration, that
maintaining the status quo is, at least in the short term, likely to be appropriate and
that ..... “in this respect the ACCC considers that the use of gtkms to apportion fixed
costs sends no clear pricing signal to run any particular train configuration and that
this is likely to be appropriate where the efficient train configuration is not yet

known”*

In accordance with previous submissions, QR National Coal also notes and is
supportive of the ACCC’s assertion that it considers that "it is possible that the longer
heavier trains may not be the efficient train configuration for the overall Hunter Valley
Coal Chain’®

Conclusion

QR National Coal believes that a material number of significant issues remain with the
HVAU and its associated Agreements (AHA, OSA). Should similar issues be raised by
other respondents to the ACCC's Consultation Paper, QR National Coal would be
pleased to contribute to further consultation or industry reviews in order to conclude the
Hunter Valley Access Undertaking.

* Hunter Valley Coal Network Access Undertaking Draft Decision, 5 March 2010, pg 611
* Hunter Valley Coal Network Access Undertaking Draft Decision, 5 March 2010, pg 611
° Hunter Valley Coal Network Access Undertaking Draft Decision, 5 March 2010, pg 611
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We would be happy to provide further detail on our position in relation to this
submission if required. Please feel free to contact Glenn Baird, National Access
Manager on telephone (07) 3235 78489.

Yours sincerely

(OA__{

Marcus McAuliffe

Executive Vice President & Chief Executive Officer
Coal Operations

QR National
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AUSTRALIAN RAIL TRACK CORPORATION LTD
5 May 2009

Warren Gould

Executive Manager NSW Coal
QR Coal

PO Box 21

Merewether NSW 2291

Email: warren. gould@qr.com.au

Dear Warren

Since the lodgement of ARTC's Hunter Valley Access Undertaking [HVAU] with the
ACCC a number of queries in relation to pricing have been raised by industry
participants.

As such, and in order to assist in the process of decision making relating to a number
of investments the following clarification is being provided.

ARTC's intention is for access pricing, from commencement of the HVAU. to be
consistent between the two primary types of services currently operating in the
Hunter Valley Pricing Zones 1 and 2. These services being a 91 wagon train and a
74 wagon train, both configured to operate to applicable section run times and
utilising at least 30 tonne axle loads.

To enable this to occur the same gross tonne kilometre rate will be applied from
commencement for all pricing components for these services in Pricing Zones 1 and
2. This will provide parity in the access charges for operators of these service types.

ARTC will further commit to maintain parity in pricing between these services for a
period of not less than five years, subject to normal annual pricing reviews.

Beyond this period any re-configuration of pricing structures for these services will be
undertaken in accordance with the HVAU requirements and with extensive industry
consultation and ACCC oversight. [t is envisaged in the HVAU that access pricing
will ultimately be referenced to a service or services that will provide for delivery of
optimum utilisation of coal capacity.

I trust that this provides some clarification to the principles and process provided for
in ARTC’s HVAU.

Yours sincerely

P
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Simoen Ormsby

Cc: Denise McMillan — General Manager Hunter Valley






