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Executive Summary

The ACCC has completed its public inquiry into nmaka final access determination (FAD) for
the domestic transmission capacity service (DTCTBis explanatory statement considers the
submissions made by industry, discusses the kagsssonsidered by the ACCC in deciding the
terms of the DTCS FAD and explains how the FAD wapbly in practice.

The DTCS FAD includes both price and non-price seahaccess which are intended to guide
commercial negotiations about access to the DT®8.tdrms and conditions in the FAD will
apply where there is no agreed term or conditidwéen an access provider and an access
seeker. In the event that commercial agreementotdrereached, an access seeker may seek to
enforce the terms of the DTCS FAD through the Faldgéourt.

The DTCS FAD sets prices for inter-capital, metidpn, regional and tail-end services covered
by the DTCS Declaration.

The FAD prices are based on a benchmark of pritB €S services in competitive areas or
routes collected from service providers in 2011e Penchmarked prices are used to predict
annual prices for DTCS services in uncompetitivec(@red) areas or routes as if they were
competitive. The benchmark prices are determined loyear regression model which takes
account of the key drivers of price for DTCS seegiincluding route category, distance, data
rate, level of protection and quality of service.

The purpose of the benchmarking approach is ta benchmark based on data collected of
all prices available to the Commission, and not justibwest price. Prices used in the model
were obtained during the period between Januarysaptember 2011. While there will
always be a time lag between the collection of dathrelease of final prices (to enable
analysis and consultation) this is somewhat migidan the pricing model as the data also
contains pricing for forward years where contrdztge been negotiated for terms beyond
2011. The pricing methodology does not seek to fiiedowest price in the market at any
particular point of time but predicts prices basadhe known relationships between price
and key variables using a complex regression model.

Staff note that the FAD prices generated by theaseggon model for shorter distance, low data
rate metropolitan and metropolitan tail-end serwicey be higher than some commercially
negotiated prices currently observed in the maiitetwever, the ACCC is of the view that, over
all declared DTCS services, the FAD will lower wsdle access charges for transmission
services, particularly in regional areas wherecl ta access to competitive DTCS services has
resulted in higher access costs. This should flomugh to lower prices for communications
services.

The DTCS FAD will expire on 31 December 2014. la thterests of promoting regulatory
certainty, the ACCC has decided the terms of thE FAcluding the price terms) will apply for
the duration of the FAD. As this is the first tittat prices have been set for the DTCS, the
ACCC will monitor prices during the term of the FADhe ACCC notes that if the DTCS FAD
leads to any unintended consequences in the DTGt the ACCC receives evidence of
any market failure, it is able to consider its fegpry options, including a variation inquiry,
during the period of the FAD.



The prices provided by the DTCS FAD are end-to{emces for declared inter-capital, regional
and metropolitan services with a bundled tail-eletnent. Where access seekers wish to
purchase a standalone tail-end service (metropatitaegional), the DTCS FAD also provides a
method for deriving this price.

The non-price terms in the FAD have been basett@ACCC’s Model Non-price Terms and
Conditions Determination 200énd are similar to the non-price terms in thedikee
services FADs and the Mobile Terminating AccesvigerFAD.



1. INTRODUCTION

This Explanatory Statement explains the termseébDibimestic Transmission Capacity
Service Final Access Determination 2041 the basis on which those terms have been
developed. It forms part of the Australian Compatitand Consumer Commission’s (ACCC)
public inquiry, required under section 505 of fredecommunications Act 1997to making

a final access determination (FAD) for the domeséinsmission capacity service (DTCS).

The public inquiry into making the DTCS FAD commeddn June 2011. A discussion paper
was released at this time, followed by a draftesgion model in July 2011, and a public
forum in August 2011. A Draft DTCS FAD was issued3December 2011 with a Draft
Pricing Calculator, Draft Route Category Workbookl @ report from Data Analysis

Australia Pty Ltd (DAA) on the linear regressionaebused to determine the price terms. On
20 January 2012, a sample of 10 per cent of tleengrdata used to develop the price terms
in the Draft DTCS FAD was published on the ACCC srbto provide further transparency
about the methodology behind the price terms irDttadt FAD.

The FAD price terms are based on a domestic benéhoh@rices of DTCS products in
competitive areas and on competitive routes. Tpis@ach assumes these prices broadly
reflect costs and include a normal rate of returmnwestment. The domestic benchmark uses
a linear regression model of contract prices olkethinom DTCS service providers between
January and September 2011. This is the same sagnenodel used in the Draft FAD.

This FAD will expire on 31 December 2014. The AC@dst commence an inquiry into
making a new FAD at least 6 months prior to thiDF&piring. The ACCC also notes it is
required to hold an inquiry into whether to maintaiary, revoke or let expire the DTCS
declaration in the 18 month period prior to theigxpf the declaration on 31 March 2014.



2. REGULATORY OVERVIEW

The Competition and Consumer Act 20{Be Act) requires the ACCC to hold a public
inquiry into whether to make an FAD for all decldservices in operation on 1 January
20111 The DTCS was deemed a declared service in June*I=H$¥ current DTCS
declaration is due to expire on 31 March 2014. Bycof the current DTCS services
description is at Appendix A.

The Act does not require an access determinatisettoutall the terms and conditions that
apply to a declared service. However, an accessrdetation that includes terms and
conditions of access to the declared service nmgiide terms and conditions relating to
price or a method of ascertaining priddon-price terms and conditions may be included but
are not compulsory.

The terms and conditions of an FAD apply if ther@a® agreed commercial terms or
conditions between an access provider and an aseeksr. The Act does not require thlht

the price and non-price terms in an access detatiminmust apply.Parties can include

some or all of the terms in an access agreemenar@nfdee to agree terms that differ from
those in an access determination. If the partieseaigrms and conditions of access, the terms
of their access agreement will prevail over the RA&bns and conditions to the extent of any
inconsistency.

Compliance with an FAD is a carrier licence comtitand a service provider riflézailure to
comply may lead to a fine of up to $10 million feach contraventidrand private action may
also be taken in the Federal Cdurt.

Once an FAD is made, any interim access deterromgtAD) that applies will be revokéd
and no access disputes can be notified to the AlDCé€lation to that service. The ACCC
made a DTCS IAD in April 2011 which was set to egmn 31 December 2011. On

9 November 2011 the ACCC extended the IAD expitg da the day immediately before the
DTCS FAD comes into force.

2.1 Matters to take into account when making an FAD

When making an FAD, the ACCC must take accounfathe criteria are specified in
subsection 152BCA(1) of the Act which are:

(&) whether the determination will promote the long¥tenterests of end-users (LTIE) of
carriage services or services supplied by meanarofage services

! Subsection 152BCI(2) of the Act.

2 ACCC,Deeming of Telecommunications Services: a statemastiant to section 39 of the
Telecommunications (Transitional Provisions and s&muential Amendments) Act 199une 1997. The
DTCS declaration was varied in November 1998, Ma@12 April 2004, April 2009 and September 2010.

% Sections 152BC(3) and 152BC(8) of the Act.

* Section 152BC(3) of the Act.

® Section 152BCC of the Act.

® Sections 152BCO and 152BCP of the Act.

" Section 570 of th&elecommunications Act 1997

8 Section 152BCQ of the Act.

° Subsection 152BCF(9A) of the Act.



(b) the legitimate business interests of a carrier®P @ho supplies, or is capable of
supplying, the declared service, and the carr@rigrovider’s investment in facilities
used to supply the declared service

(c) theinterests of all persons who have rights totisaleclared service
(d) the direct costs of providing access to the dedlaegvice

(e) the value to a person of extensions, or enhanceafi@ajpability, whose cost is borne
by someone else

() the operational and technical requirements necg$sathe safe and reliable operation
of a carriage service, a telecommunications netwoik facility

(g) the economically efficient operation of a carriagevice, a telecommunications
network or a facility.

The ACCC may also take into account any other msathat it thinks are relevant when
making an FADY?

2.2 Variation inquiry and binding rule of conduct

If an FAD results in unintended consequences, t6E€A& may consider undertaking an
inquiry into varying the FAD or consider issuingpiading rule of conduct (BROC).

The ACCC may make a BROC for the DTCS if it conssdéat there is an urgent need to
specify terms and conditions for a carrier or @ayei service provider (CSP) to comply with
the standard access obligations (SAOSs) in reldatdhe DTCS, or to require compliance
with the SAOs relating to the DTCS as specifiethmmBROC. The duration of a BROC is
limited to a maximum of 12 months. If the ACCC mskeBROC in relation to the DTCS, it
must also commence a public inquiry to vary thestexg FAD or make a new FAD to
address the issues raised in the BROC on a monmgapent basis. Section 152BDE of the
Act provides that the BROC would prevail over angyision of the DTCS FAD to the
extent of any inconsistency.

Further, the ACCC is required to hold an inquirpisvhether to maintain, vary, revoke or let
expire the DTCS Declaration within the 18 monthigeiprior to the expiry of the DTCS
Declaration in March 2014. The ACCC notes thatdéelaration inquiry is also an
opportunity to consider issues that may relaténéoRTCS FAD.

19 Subsection 152BCA(3) of the Act.



3. KEY ISSUES

This section explains the ACCC's final decisiontbe key issues raised during the DTCS
FAD inquiry.

3.1 Scope of the DTCS Declaration

The DTCS FAD does not review the scope of the D@€8aration. The ACCC considers
the scope of the regulated DTCS service shoulcebermiined in a DTCS declaration inquiry
due before 31 March 2014 in accordance with sulmsetb2AL (3) of the Act.

Draft DTCS FAD

The Draft DTCS FAD proposed that the DTCS FAD imguvas not the appropriate avenue
to examine the scope of the current DTCS declarafibe inquiry was intended to consider
the form and content of an access determinatiothioservices specified in the current
DTCS declaration. The Draft DTCS FAD proposed #rat review of the scope of the
current DTCS declaration should be determinedenctintext of a declaration inquiry.

Submission to the Draft DTCS FAD

Telstra submitted that the current inquiry providasopportunity to canvass stakeholder
opinions on the scope of the DTCS declaration Aatladditional DTCS routes found to be
competitive should be removed from regulatibn.

Telstra argued that deferring the consideratiofudher removals from the scope of
regulation until a later time will result in compigte routes being subject to unnecessary
regulation’” Telstra stated that the competitive thresholchofe or more fibre suppliers
should be applied to exclude competitive routemftbe scope of the DTCS declaration for
the purposes of the FAD.

In relation to the excluded inter-capital transnoisgoutes, Telstra requested that the ACCC
clarify that the prices set for inter-capital raaiteill not apply to the supply of any
inter-capital service¥.Nextgen considered the ACCC'’s position not to éranthe scope of
the declaration in the DTCS FAD was reasonabléencurrent context, as the focus should
be on ensuring that the FAD terms promote the egiestatutory criteri&, However,

Nextgen also noted that it is good regulatory pcadb ensure the scope of regulation
remains relevant as market conditions evolve irtrdesition to an NBN environmetit.

" Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 3d1£2012, p.33.

2 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 9d12012, p.33.

13 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 3d1£2012, p.33.

14 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 9d1&2012, p.3.

15 Nextgen, Submission to the Draft DTCS FAD, Pulicsion, March 2012 p.5.

16 Nextgen, Submission response to ACCC Draft FAlhlie version, March 2012 p.5.
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ACCC's view

The ACCC recognises that an FAD may deal with ph@ieation of standard access
obligations to specific carriers or to carriers gatly, which is one way to refine the scope of
regulation. While Telstra submitted in favour ofieaving the scope of DTCS regulation in
the FAD inquiry, this did not receive any broadeapsort.

The ACCC also notes that the 2009 DTCS declaraoiew renewed the DTCS declaration
for a period of five years to provide sufficiengwatory certainty about the scope and
duration of the regulated service.

The ACCC remains of the view that all currentlyuleged transmission routes should be
subject to the FAD. This reflects the view thattjggrhave not provided enough information
during the course of this inquiry that indicatesttih would be appropriate to remove
particular DTCS from the scope of regulation as titne.

Further, the ACCC will be reviewing the DTCS deataon within the 18 month period
preceding the expiry of the current DTCS declaraiioMarch 2014. Given that questions of
coverage are already dealt with extensively ins#n®ice description of the DTCS, that
inquiry would appear, in this case, to providerin@re appropriate vehicle to test any further
information that parties may wish to provide arotimel geographic scope of DTCS
regulation.

The ACCC confirms that the inter-capital priceduded in the Draft DTCS FAD assisted
with the domestic benchmarking exercise and werkeided in the dataset from which the
regulated metropolitan and regional prices wereshigped.

Inter-capital services between Sydney, Melbournstiane, Adelaide, Perth and Canberra
continue to be excluded from the scope of regutatiod remain excluded from the
application of the FAD. Chapter 4 explains how s$e the price terms to determine prices for
services from one capital city boundary to anotagital city boundary.

11



3.2 Approach to pricing the DTCS

The DTCS FAD sets regulated prices based on a bsaréhof competitive DTCS prices
using a linear regression model.

Draft DTCS FAD

The ACCC stated in the Draft DTCS FAD that it wodketermine regulated DTCS prices
using a domestic benchmarking approach, followiregdonclusion of a public consultation
process in 2018. The public consultation considered a number dédiht approaches to
pricing the DTCS. These included the bottom-up {angincremental cost, top-down
long-run incremental cost, fully allocated costemational and/or domestic benchmarking
and a combined approach. Submissions to the pedatisultation indicated that there was a
general level of support for a domestic benchmarkimproach.

The ACCC considered that the price of transmiss&mices in competitive areas could
provide a reasonable indication of prices that Bhptevail in areas with less competition
(the declared areas) for domestic benchmarkinggeeg The ACCC engaged Data Analysis
Australia Pty Ltd (DAA) to develop a regression rabfthe Final Regression Model) using
information from DTCS service providers about thiegs for DTCS products in competitive
areas and on competitive routes. The Final Regneddodel takes account of the complex
relationships between price and the different \deis that impact on price.

Submissions to the Draft DTCS FAD

Stakeholders were broadly supportive of a domésimchmarking approach, at least in the
short term’® However, AAPT, Macquarie Telecom (Macquarie) andiA/° submitted that

the ACCC should move to a cost-based model inadhgdr term. AAPT considered that the
domestic benchmarking approach adopted by the AQ@fers from some irregularities and
the ACCC should consider adopting a more robudtltased building block approach to
setting DTCS price terms in the longer téfriMlacquarie also suggested that the Draft DTCS
FAD prices should be compared with data provideithénTelstra Economic Model (TEM)
supplied under the Structural Separation UndertpkagU).

Telstra submitted that the pricing approach inDnaft DTCS FAD represents a substantial
improvement on the initial analysis, particulatiydugh the introduction of a ‘Quality of
Service’ ternt! Telstra also submitted that regression analydiseisppropriate

accc, An ACCCPosition Papeon pricing the DTCS, November 2010, p. 6.

18 primus, Primus Comments on ACCC'’s Draft Final AscBetermination for the DTCS, Public version, 16
March 2012, p.1. Telstra, Response to the Comnmissjrice terms in the draft final access detertimafor
the Domestic Transmission Capacity Service, Puldision, 9 March 2012, p.8. VHA, Domestic
Transmission Capacity Services Submission to th€@February 2012, p.3.

9 AAPT, Submission by AAPT Limited to ACCC Draft ihaccess determination for the domestic
transmission capacity service dated December Z0dHlic Version, 9 March 2012, p. 7. Macquarie Tetag
Draft Final Access Determination for the Domestiafismission Capacity Service, 29 February 2012, p.4
VHA, Domestic Transmission Capacity Service Subioisto the ACCC, February 2012, p.6.

2 AAPT, Submission by AAPT Limited to ACCC Draft ihaccess determination for the domestic
transmission capacity service dated December Z2dlljc Version, 9 March 2012, p. 7.

2 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [2stic
Transmission Capacity Service, Public Version, 9d1&012, p. 8.
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methodology to inform regulated prices for the DT€Bowever, Telstra expressed concern
that the approach of predicting prices as the mvaare in a range of potential prices creates
a risk of under-pricing the highest quality servitelstra suggested that this risk could be
minimised by adopting a 75th percentile appréaathen setting regulated prices, rather than
the mean value. In support of this, Telstra citeat this approach has previously been
adopted by the New Zealand Commerce Commis$iBmnofessor Trevor Breusch, in his
submission on behalf of Telstra, argued that tieern® rationale in using the mean value to
determine benchmark pricé&s.

ACCC views

The ACCC considers that the domestic benchmarkipgaach is the most appropriate
method of determining prices for the DTCS FAD. R@CC considers that prices on
competitive routes are broadly reflective of cdsislusive of a normal return on investment)
and provide an appropriate estimate of efficiertg® that would prevail in competitive
markets. The ACCC has therefore used pricing in&ion from competitive routes as a
basis for determining prices and price structurea@n-competitive routes, through a
domestic benchmarking approach. This is also dssmlis the assessment of price terms
against the long term interests of end-users ipteh&.

Other cost based approaches (such as bottom umodstling) to pricing the DTCS have
previously been considered by the ACCC, but weuadiato be problematic due to the
inherent complexities of the service. The ACCC adkat transmission is made of many
network elements, one of which is the DTCS, anddiffeeulties in isolating what network
elements are used in any particular transmissiomark. Further, it was challenging to
identify and allocate costs directly attributatetie DTCS and not any other service. Where
costs would be attributable across services, tbpgstion allocated to each service would
also be difficult to isolate. The ACCC thereforeimtains the domestic benchmarking
approach in the DTCS FAD is the appropriate apgroac

The ACCC considers it appropriate to use the méstrilzlition in determining benchmark
DTCS prices. In the DTCS benchmarking exercise mvadues reflect the price that would
be charged, on average, if the charges were detedniy a market with effective
competition. Further, the ACCC considers that jiigraach to base prices on the highest
guality of service adequately reflects the maximuypper bound of regulated prices that
could be charged by a service provider.

In terms of the use of information on wholesale/isess in the TEM model it is unlikely that
this will provide direct or appropriate comparisavith market prices available to the ACCC
as used in the regression model.

2 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public Version, 9d1&2012, p.8.

B The 78" percentile approach sets a price near the tolpeofange of expected or predicted prices where ther
is a probability that 75 per cent of predicted eridservations lie under this point. Thd' percentile is
obtained by calculating the upper bound of a 5@églistion confidence interval.

% Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public Version, 9d1&2012, p. 8.

%5 professor Trevor Breusch, ACCC’s Draft FAD of Bi€CS and the associated econometric modelling by
DAA (November 2011), February 2012, p.10.

13



3.3 The Final Regression Model

The price terms of the DTCS FAD are based on thdipted mean distribution of prices.
The DTCS FAD does not include a term updating tieep prior to the FAD expiry. The
ACCC will continue to monitor DTCS prices duringetterm of the FAD.

Draft DTCS FAD

In developing the price terms for the DTCS FAD A@CC engaged Data Analysis Australia
Pty Ltd (DAA) to provide the statistical modellinQAA undertook an exploratory analysis
of the data obtained from providers which was thgidfor the development of a draft
regression model. Further refinement of this medti the aim of better reflecting the
various relationships between the determinantsiog ped to the Final Regression Model.

The Draft DTCS FAD noted that the price terms deiby the Final Regression Model were
determined using the pricing information collectexin service providers between January —
September 2011. The ACCC also proposed that the fgrms of the DTCS FAD, as
generated by the Final Regression Model, wouldgpdied until the expiry of the FAD

(being 31 December 2014).

Submissions to the Draft DTCS FAD

Optus, AAPT, Macquarie Telecom, Primus and VHArd the Draft DTCS FAD prices

for 2Mbps, 0-30 km distances in metropolitan amgaee significantly higher (depending on
individual service and access seeker) than cumanket rates. This is claimed to be because
the Final Regression Model uses historic datadbas not reflect current commercially
negotiated rates. AAPT also claims prices arerfglby around 20 per cent each y&ar.

Telstra and another party in a confidential subiorsbave argued against updating the
pricing data or price terms before the FAD expifidsey contend that a pricing update would
create uncertainty about the prices that applydascburage longer term contracts as access
seekers seek to exploit the latest regulatory prithey also argued that collecting the new
data would be a burden on industry and any chaingége market reflected in the new data
would likely lead to changes in the pricing moddliehh would require further consultation.
Telstra also noted that the dataset already inslsdene current prices because its data
includes prices in multi-year contracts that stgply.

Telstra, via its independent expert Professor Tr®reusch, recommended setting prices
using the 78 percentile approach rather than the mean of rsigreprices as used in the
Draft DTCS FAD. Telstra claimed this was necessagvoid systematically under-pricing
the highest quality services. Breusch argued tieaiNew Zealand Commerce Commission
(NZCC) had used the 75th percentile approach iNldbile Terminating Access Service
(MTAS) and sub-loop backhaul determinations afterglving up the risks of setting the
maximum price too low or too high.

Telstra also questioned the way certain variable®wcluded in the Final Regression
Model, the robustness of the Final Regression Madd| as a consequence, its predictive

2 AAPT, Submission by AAPT Limited to ACCC Draft ihaccess determination for the domestic
transmission capacity service dated December Z2d4ljc version, March 2012, p.7
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ability. In addition, Telstra suggested that aneaed section of the DAA report on the
Final Regression Model was described incorrectty therefore misleading.

ACCC views

Having considered the submissions to the Draft DFBS, the ACCC has decided that it
will maintain the price terms of the DTCS FAD fhwetduration of the FAD. The ACCC
notes the FAD is due to operate for approximatsty and half years and expire on 31
December 2014. The ACCC considers that includipgoaision to update FAD prices before
the FAD expires creates unnecessary uncertaintyaaistt that market participants will try to
game the regulatory environment and/or move away fong term contracts in the hope of
securing lower regulated prices.

With regard to evidence in submissions of pricerel@ges since the time data underpinning
the FAD pricing model was collected, the ACCC retusgs that a domestic benchmarking
exercise will nearly always involve a delay betweaia collection and setting prices and that
market prices may shift (both up and down) durimag intervening period. This is a not
unexpected. As previously indicated, however, tKECA is able to monitor prices through
market observation, market inquiries and througiess agreements lodged with the ACCC
and will consider an FAD variation inquiry if nesasy or issue a BROC if there is an urgent
need for regulatory intervention.

The ACCC notes the NZCC determinations referrad submissionsThe NZCC adopted a
75" percentile approach in tleine 2009 Sub-loop Backhaul Standard Terms Detetiom
after taking account of the risks to the incumtzattess provider in setting a pri¢én the
2011 MTAS decision, the NZCC adopted & pgrcentile approach after taking account of
the risks of setting a price that is too high ar ksw.?®* While informative, the ACCC does
not consider the NZCC decisions provide a perseasage for adopting a 7percentile
approach for the DTCS FAD.

In responding to some of the more technical issaisgd in relation to the Final Regression
Model the ACCC was provided with further clarificat from DAA which is available at
Appendix B? Concerning the use of the'7percentile approach DAA noted that the
decision to use the mean, median or some otheepiecvalue when setting benchmark
prices should consider a range of factors which nayelate to any particular percentile of
predicted prices. DAA also notes that the regulatorcertainty associated with setting
benchmark prices too high or too low cannot beyaeal using the data alone and ultimately
is a matter for the ACCC to decide.

The ACCC considers there is a balance betweengkefrunder and over recovery of costs
by the access provider. As indicated earlier, ti@ry model already incorporates a factor to
account for the highest quality of service. Funthere, Telstra’s approach would arbitrarily
increase all FAD prices by a significant proportidhe ACCC has decided that an increase
of this size for all DTCS products is likely to am@cover the costs of providing the highest
quality services. The FAD therefore does not sieeprbased on the 7®ercentile of the
benchmark prices.

2" Nzcc Standard Terms Determination for Telecom’s watted Copper Local Loop Network Backhaul
Service (Sub-Loop Backhaul) June 2009.

2 NzCC Standard Terms Determination for MTAS May 2011

2DAA, DTCS Price Benchmarking and Pricing Model Depment - Consolidated Report June 2012.
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3.4 Transmission categories
The DTCS FAD adopts the transmission categorieggsed in the Draft DTCS FAD.

Draft DTCS FAD

The ACCC categorised transmission services intdath@ving geographic classifications to
reflect the way transmission services are curresalg in the market:

* aninter-capital routeis a route from an ESA within the boundary of pit city to
an ESA within the boundary of another capital city

» aregional routeis a route where either or both the A-end and &-ane outside the
boundary of a capital city

* ametropolitan routas a route where both the A-end and B-end areinvitie
boundary of a capital city

* atail-end servicas:

— aregional tail-end route is a route wholly witlirsingle ESA outside the
boundary of a capital city

— a metropolitan tail-end route is a route whollyhirita single ESA inside
the boundary of a capital city.

Submissions to the Draft DTCS FAD

Nextgen generally supports the transmission caiegdetermined by the ACCC, but notes
that these definitions should align with the DT@®vice description for consistendy.

Further, Nextgen submits that there may be instantere the transmission categories do
not necessarily align with the way services ard sommercially. Given that the ACCC is
applying a domestic benchmarking approach, Nex¢gesiders it appropriate to use
definitions which are well understood and accomnedifferent networks and providets.

ACCC views

The DTCS FAD maintains the transmission categguieposed in the Draft DTCS FAD.
While these transmission categories broadly refiegt transmission services are categorised
and sold in the market, the ACCC recognises thatntfay not always reflect how all
transmission services are categorised commerctadiywever, the ACCC notes that the
transmission categories are broad in scope, alitinthe DTCS declaration and are easy to
understand and apply to most services available.

The revised transmission categories were develtpbdtter identify competitive services to
benchmark from the pricing dataset collected fradustry during 2011. The revised
transmission categories (used for pricing purpasésis FAD) do not indicate that a
transmission service is a declared service simpbabse it falls within a particular category
of transmission service. Whether a service is #aded service will be determined by the
relevant service description in the declaration.

0 Nextgen, Submission response to ACCC Draft FAIlie version, March 2012, p.7.
3 Nextgen, Submission response to ACCC Draft FAliewersion, March 2012, p.7.
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3.5 Capital city boundaries
The DTCS FAD maintains the capital city boundapesposed in the Draft DTCS FAD.

Draft DTCS FAD

In the Draft DTCS FAD, the ACCC proposed a radiatahce from a CBD ESA of each
capital city to determine which ESAs were withie ttapital city boundary of that cityThe
radial distance for each capital city was deterwhing examining the level of continuous
urban development from a CBD ESA. The capital biyndaries for pricing purposes were
defined as ESAs that fell wholly or partially withithe distance limits noted below:

* Adelaide — a 25 km radius from the Waymouth ESA
* Brisbane — a 25 km radius from the Edison ESA

» Canberra — a 15 km radius from a CBD ESA

» Darwin — a 10 km radius from the Nightcliff ESA
 Hobart — a 6 kiif radius from a CBD ESA

* Melbourne — a 45 km radius from the Kooyong ESA
» Perth — a 30 km radius from the Wellington ESA

» Sydney — a 50 km radius from the City South ESA

Submissions to the Draft DTCS FAD

Nextgen welcomed the ACCC'’s clarification of thevgeaphic scope of these boundafies,
while Telstra submitted that the boundary defimsigprovide greater clarity on how routes
should be priced. Optus also supported the ACCC’s clarification égued that the Draft
FAD did not have regard to the current market aoiesiof Specified Regional Rout&s.

Telstra also submitted that the capital city bouigdaproposed in the Draft DTCS FAD
clarified the inter-state routes between ESAs Withtbe excluded from regulatiof.

ACCC views

The Final DTCS FAD adopts the capital city bounesunoted in the Draft DTCS FAD.
These are also listed in tRoute Category Workboan the ACCC website.

The FAD capital city boundaries determine whethdeelared DTCS service is priced by the
FAD as an inter-capital, metropolitan or tail-emdvice® The capital city boundary

¥ accc, Draft capital city boundaries — Indicativams and ESAs — August 2011, August 2011.

¥ The Explanatory Statement to the Draft DTCS FAE&bmectly referenced the radial boundary distance f
Hobart. The radial boundary for Hobart is 6 km, tid¥ km” as mistakenly noted in the Draft DTCS FAD.

34 Nextgen, Submission response to ACCC Draft FAliewersion, March 2012, p.7.

* Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 9dd&012, p.3.

3% Optus, Optus Submission in response to ACCC'4 iafl Access Determination for the Domestic
Transmission Capacity Service, Public version, &akyr 2012, paragraph 4.4.

3 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 3d1£2012, p.20.
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definitions do not identify whether a service isldeed or excluded from the scope of the
DTCS declaration. The scope of the DTCS declaratitiroe considered in the next DTCS
declaration inquiry under section 152AL(3) of thetA

Sydney-Campbelltown routes

The ACCC notes that a small numBef ESAs in the Campbelltown Call Charge Area
(CCA) are within the 50km radius for the Sydneyitadity boundary and the
Sydney-Campbelltown route is an unregulated capgigibnal route in the DTCS
declaration.

For pricing purposes the ACCC considers Campbefitowre akin to, and has the
characteristics of, a metropolitan route/area rditten a capital-regional route, particularly
as a number of ESAs in the Campbelltown CCA arbiwithe Sydney capital city boundary
as defined in this FAD.

As stated above, the FAD capital city boundarigem@ne whether the price of a regulated
service is set as an inter-capital, metropolitagianal or tail-end service. For the purpose of
this FAD, if a regulated service is to/from ESAattare 1) within both the Campbelltown
CCA and the Sydney capital city boundary and 2hivithe Sydney capital city boundary,
the FAD would calculate the price of that serviseaanetropolitan route. Conversely, if a
service is from Sydney to an ESA that is in the @ghefitown CCA but outside the Sydney
capital city boundary, the FAD would calculate gree for that service as a regional route.

Determination of whether any route from Sydney-Chetfipown is an exempt
capital-regional route will be made in referencéhte® DTCS service description.

38 This sets the value ‘' in Table 1 of Schedul® te DTCS FAD. See Chapter 4 below.

% The following ESAs are in both the CampbelltownAC&hd the Sydney capital city boundary: Narellan,
Elderslie, Campbelltown (proper), St Helens Park @ampbelltown South.
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3.6 Regional centre boundaries
The DTCS FAD maintains the regional centre bourdgoroposed in the Draft DTCS FAD.

Draft DTCS FAD

As with capital city boundaries, the ACCC deternditiee boundaries of excluded regional
routes in order to identify services to benchmarkdustry pricing data. The ACCC
considered regional centre boundaries should beetkby the central ESA in that regional
centre. Where there was no obvious central ESAtlmarudevelopment of that regional centre
covered more than one ESA, the ACCC used moredharESA to define the regional
centre. The list below shows the ESAs correspanttireach regional centre boundary.
NSW

Albury - Albury, Lavington, Wodonga

Lismore- Lismore, Goonellabah

Newcastle Mayfield, Hamilton, Wolfe, New Lambton, Wallsen@ardiff, Charlestown
Grafton- Grafton

Wollongong- Wollongong, Unanderra, Corrimal, Dapto

Taree- Taree

Dubbo- Dubbo

Gosford- Gosford

Coffs Harbour- Coffs Harbour

Goulburn- Goulburn

Victoria

Ballarat - Ballarat

Bendigo— Bendigo

Geelong- Geelong, North Geelong
Shepparton Shepparton

Queensland
ToowoombaToowoomba, Withcott, Middle Ridge, Newtown, Draiyt

Gold Coast Southport, Nerang, Merrimac, Arundel, Bundallyfgr's Paradise, Robina,
Mudgeeraba

Townsville- Townsville, Kirwan, Gulliver
RockhamptorRockhampton, Frenchville
Bundaberg Bundaberg

Maryborough- Maryborough
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South Australia

Murray Bridge- Murray Bridge
Port Augusta Port Augusta

Submission to the Draft DTCS FAD

Submissions from Opttfsand Nextgett welcomed the ACCC'’s clarification of geographic
boundaries. Optu% Nextgeri® and Telstr¥ agreed that Hobart and Darwin should be viewed
as regional areas. Given that demand was not atpais a separate variable in the regression
analysis, Nextgen considered that it was apprapf@tboth Hobart and Darwin to be
classified as ‘regional’ locations for the purposéthe FAD pricing’> Optus stated that there
had been no regard afforded to the current markettouct and treatment of specified

regional route&®

ACCC views

The DTCS FAD adopts the regional area boundasésdiabove. These are also listed in the
Route Category Workboain the ACCC websit¥.

The DTCS Declaration excludes transmission rousdwéden specific capital cities and
regional centres without defining the geographicrztary of these regional centr&sThe
ACCC therefore considered it necessary to defiedbtiundary of these regional centres for
pricing purposes, and in order to promote priciagainty and efficient investment by
service providers. In defining regional centre baanres (for the specified exempt capital-
regional routes), the ACCC had regard to the alvgitia of competing fibre infrastructure in
those regional centres and the extent to whichssceeekers may readily interconnect with a
transmission service provider.

The ACCC notes that industry may continue to deiteermndividual pricing arrangements,
including ‘specified regional route pricing’. Thetént of the DTCS FAD is to guide and
facilitate commercial negotiations and provide adbset of terms and conditions of access to
the declared service, should commercial negotiatfaih. It is not the intent of the FAD to
restrict or change how parities commercially nesgetaccess to the service.

Further, the ACCC notes that the DTCS pricing infation collected from service providers
and used by the ACCC to determine the price teffitiseoDraft DTCS FAD, included

40 Optus, Optus Submission In Response to ACCC's &iaél Access Determination for the Domestic
Transmission Capacity Service, Public version, &akyr 2012, paragraph 4.4.

4 Nextgen, Submission Response to ACCC Draft FAliBwersion, March 2012, p.7.

42 Optus, Optus Submission In Response to ACCC's &iaél Access Determination for the Domestic
Transmission Capacity Service, Public version, &aky 2012, paragraph 4.7.

a3 Nextgen, Submission Response to ACCC Draft FAJiPwersion, March 2012, pp.7-8.

* Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, M&@12, p.20.

s Nextgen, Submission Response to ACCC Draft FAliBwersion, March 2012, p.8.

a6 Optus, Optus submission in response to the ACOEadt Final Access Determination for the Domestic
Transmission Capacity Service, February 2012, ,gvapd 4.4.

4 Campbelltown has not been included as a regiarate for pricing purposes (see section 3.5)

8 For e.g. the DTCS Declaration only refers to ragiacentres such as ‘Campbelltown’ in Sydney ollldat;
in Melbourne and does not provide a boundary déimifor these regional centres.
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specified regional route pricing. As such, the AC&@siders that the DTCS FAD
appropriately reflects current market constructs larmmadly reflects current commercial
pricing constructs adopted across the industry.

The ACCC notes that if difficulties arise in detémng the boundaries of regional areas
when determining whether a route is exempt or dedlthe ACCC may consider conducting
an inquiry to vary the DTCS declaration to remorg ambiguity.
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3.7 Radial distance

The DTCS FAD accounts for transmission route letgtimeasuring distance as the radial
distance between the A-end and B-end of each triasgm service.

Draft DTCS FAD

The Draft DTCS FAD set the distance of a transrarssoute as the radial distance between
the A-end and B-end of that service. The ACCC atereid that a distance measure based on
actual route length was complex and would provigleootunities for gaming by access
providers seeking higher prices for actual roubtglle calculations. The ACCC considered
that the simplicity and transparency of a radiatatice approach would avoid this problem.
The ACCC also noted that radial distance is comgnaséd in the market.

Submission to the Draft DTCS FAD

Optug® and Telstrd supported the radial distance approach as itrigwon industry practice
for pricing transmission services. Optus was suipmobut argued that Telstra’s Call Charge
Area and Special Regional Route pricing constrsistaild also be reflected in the FAD.
Telstra argued the radial distance approach uratessthe actual length of a route but
considered it appropriate for the FARDNextgen also argued that actual distance raliaer t
radial distance would better reflect underlyingts6sSimilarly, Aurora Energy expressed
concern that the radial distance approach doesefiett the way services are delivered
through transmission hub gateways, such as in Trismdnere inter-state services generally
go via Hobart, and therefore understates c8sts.

ACCC views

The ACCC notes it is common commercial practicade radial distance and that there is
broad stakeholder support for radial distance énRAD. The ACCC recognises that radial
distance measurements may not reflect actual teatgh in all cases. For example, if
locations A and B are close to each other geogecapfibut due to the provider’'s network
architecture are far away from the transmissioeway or are linked to different gateways.

However, the ACCC notes that radial distance islyidised in industry and that market
players have developed prices and pricing modelsdover costs that may not be accounted
for in radial distance measurements. With regaractaal route length, the ACCC considers
this is complex to determine and may encourage gy parties seeking to charge higher
prices for longer distances measured using actudéiength. The DTCS FAD therefore
uses a radial distance approach to measure thilehg transmission route in all areas.

49 Optus, Optus Submission In Response to ACCC's &iaél Access Determination for the Domestic
Transmission Capacity Service, Public version, &akyr 2012, paragraph 4.13.

0 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, M&@12, p.20.

51 Optus, Optus Submission In Response to ACCC's &iaél Access Determination for the Domestic
Transmission Capacity Service, Public version, &aky 2012, paragraph 4.13.

2 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, M&@12, pp.19-20.

3 Nextgen, Submission Response to ACCC Draft FAliBwersion, March 2012, p.10.

> Aurora Energy, Draft Final Access Determinationtftie Domestic Transmission Capacity Service, Rubli
version, April 2012, p.2.
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3.8 Tasmania

The DTCS FAD determines regulated prices betweemthinland and Tasmania using an
additive term to reflect a 40 per cent uplift fon@minal 300km undersea cable component.

Draft DTCS FAD

The Draft DTCS FAD proposed that transmission sexvio Hobart be treated as regional
services for pricing purposes. However, to accéomthe higher maintenance and repair
costs of undersea cables, the ACCC proposed tiwatsgor mainland-Tasmania services be
set with an uplift of 40 per cent for the notiokeigth of 300km for the subsea component.
This uplift was based on a comparison of pricesufatersea cable routes with mainland
inter-capital (excluded and declared) routes ang applied to the 300km subsea component
of a service between the mainland and Tasmania.

Submissions to the Draft DTCS FAD

Telstra agreed that prices of routes to Hobartireqn adjustment for capital and
maintenance costs associated with deploying thmatibe cable. However, the proposed
40 per cent uplift is significantly lower than rexd to ensure continued investment on
routes to Tasmania. According to Telstra, the uplithe Draft DTCS FAD is adequate to
reflect the cost of a non-geographically diverdensarine cable but does not capture the
much higher costs associated with supplying undecable services using higher quality
geographically diverse paths. Telstra claimed ahaigher uplift factor should be us&d.

A confidential submission argued that the ACCC #thaonsider the unique cost
characteristics of firms in determining an uplédtfor for the Melbourne-Hobart route. The
submitter requested that the uplift factor in thE@» FAD be higher than 40 per cent.

Aurora submitted that classifying routes to Holzertregional services reflected the fact that
Tasmania will not achieve equivalence in pricingfwather areas in mainland Australia and
impact on the ability of Tasmania to compete witheo areas® It also argued against a radial
distance approach between Tasmania and the maib&uadise services are typically
delivered through a single Hobart gateway.

ACCC views

The DTCS FAD sets prices for services from mainlAndtralia to Tasmania and services
within Tasmania as regional services. This is beeaervices on these routes are more likely
to have cost features more akin to regional sesyisach as lower utilisation.

The DTCS FAD maintains the 40 per cent uplift ontes to Tasmania to compensate service
providers for the cost of delivering services ower submarine link. The ACCC has not been
provided with sufficient evidence in support ofigher uplift and notes support for the

* Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, M&@12, p.21.

% Aurora Energy, Draft Final Access Determinationtfte Domestic Transmission Capacity Service, April
2012, p.1.

5" Aurora Energy, Draft Final Access Determinationtfte Domestic Transmission Capacity Service, April
2012, pp.1-2.
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40 per cent uplift received from Aurora, the maicess seeker for services between the
mainland and Tasmania.

In response to Aurora’s concerns that radial dcganeasurements may not reflect actual
route length in Tasmania, the ACCC notes thatishimot unique to Tasmania and also
applies to services on the mainland. The ACCC nibiatsit is current industry practice to
price routes to Tasmania and on the mainland wsiraglial distance approach and that the
industry has developed prices and pricing modeted¢over costs that may not be accounted
for in radial distance measurements. ThereforeABEC has maintained a radial distance
approach for services in and to Tasmania as wetl teee mainland.

Modification to the incorporation of the uplift ter

The Draft DTCS FAD proposed a pricing formula fensces between any A-end on the
mainland and any B-end in Tasmania based on apticdtiive approach to the uplift term.
The ACCC recognises this approach led to priceshvimitially declined with distance from
301km down to a minimum, after which they increaagdin®® This counterintuitive
relationship between price and distance was nagrgbd on mainland regional services and
was an unintended consequence of the multiplicatibeulation of the 40 per cent upfitt.

To address this unintended consequence, the DT@Bdefermines prices for routes
between the mainland and Tasmania using the faligadlditive calculation:

Total Prica.g = Price.g + upliftagq

where
Pricexs = price of a regional service of radial distanc&A,
upliftagg = Pricgoo X 40%

In the revised calculation, the teuplift,qq allows an absolute uplift on the price for the
300km subsea component of any route between th@andiand Tasmania, and the term
Pricespo denotes the price for a regional service of 30Gkmgth.

The ACCC considers the additive approach is mopeaggiate since the uplift represents the
modelled absolute extra cost of the subsea compamelnensures that the pricing approach
is more consistent and predictable.

%8 For example, the annual charges for an unprot&tfizhs service to Tasmania for distances of 30Jakth
450 km are $16,885 and $16,566 respectively, drdeof $399 or 1.89 %.

%) The Draft DTCS FAD applied the uplift factor as altiplicative term which depended orpeoportional
weightof the subsea component in relation to the oveoalle distance, expressedraog psea With
ratios,nsea= 300 km/ radial distancéeing inversely dependent on distance the entiliét term became a
decreasindgunction of distance. In contrast, the tePmice, g is anincreasingfunction of the factor distance.
Therefore, up to a point, the multiplicative uptdrm decreases faster with distance than the Beite, g
increases.
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3.9 Metropolitan services
The DTCS FAD maintains the metropolitan prices aeieed in the Draft DTCS FAD.

Draft DTCS FAD

The Draft DTCS FAD set prices for DTCS servicegi@tropolitan areas. As discussed
earlier, a metropolitan service is defined as aisemwhere both the A and B end of the
service are within the boundary of a capital city.

Submissions to the Draft DTCS FAD

Telstra argues that setting prices using the méaredicted values underprices the highest
guality services, including in metropolitan arebslstra argues that the regression model
underprices metropolitan (as well as regional) isessand that prices should be set at a
higher price than that proposed in the Draft DT@®Hby using the 75 percentile of
predicted price&

Optus submitted that the Final Regression Modellte higher prices for DTCS services
at the lower bandwidth (e.g. 2Mbps) and lower dgistaincrements (e.g. less than 30KRm).
Optus suggested that this may be because the Ragmession Model uses obsolete historic
data, the model may suffer from omitted variablstand because the model fails to take
account of the efficiencies that Ethernet interfacey afford over time.

Macquarie submitted that the Final Regression Maaelld result in price decreases for
2Mbps services on longer distance regional routéshiat such decreases are offset by price
increases of 20 to 50 per cent on short distarmées (0-10km) in metropolitan areas.

AAPT noted that it acquires a large volume of 2Mbpsvices at short distances in
metropolitan areas and expressed concern thatrdfe DTCS FAD would result in price
increases above rates currently charged by Téfstra.

ACCC views

The FAD prices are based on a benchmark of pricesmpetitive areas collected form
service providers in 2011. The ACCC recognisessbhate market participants have
negotiated lower prices for some DTCS productsesthe dataset was compiled. However,
the ACCC notes that the dataset includes pricesulti-year contracts which apply beyond
2011. The ACCC welcomes such competitive outcomesarket prices, particularly among
the more commonly supplied metropolitan, shortasise and lower capacity services.

The ACCC considers that the dataset used in the Riegression Model remains the
appropriate reference point for the FAD. The AC@@sginot propose to update the FAD

0 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 9dd&012, p.9.

o1 Optus, Optus Submission In Response to ACCC's &iaél Access Determination for the Domestic
Transmission Capacity Service, Public version, &afyr 2012, paragraph 2.13.

62 Macquarie, Draft Final Access Determination far thomestic Transmission Capacity Service, February
2012, p.2.

&3 Macquarie, Draft Final Access Determination far thomestic Transmission Capacity Service, February
2012. p.3.
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prices before the FAD expires. The ACCC expectottect new DTCS prices for the DTCS
FAD inquiry due before the FAD expires and has ssd¢e pricing information in access
agreements lodged with the ACCC. Falls in marketsrwould be factored into this new
information. The ACCC will also continue to monifdf CS prices and will consider
appropriate action, including undertaking an FADiatzon inquiry or issuing a BROC if
there is a need for urgent intervention.
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3.10 Protection

A protected service under the DTCS FAD is defineg@ographic path diversity in the
inter-exchange component of inter-capital, metrid@oland regional services but does not
extend to standalone tail-end metropolitan oreaitregional services.

Draft DTCS FAD

Protection can be provided in different wiymnd the DTCS Declaration does not specify a
form of protection for the DTCS. The ACCC has poesly indicated that the DTCS would
be priced efficiently if prices reflect a resiliamttwork structure with redundant pafhs.
Submissions to the DTCS FAD Discussion Paper gépeat@pported geographic path
protection as the appropriate form of protectiomtmrporate in the DTCS FAD. The Draft
DTCS FAD defined protection as geographically dsegpaths for the entire length of a
service.

Submissions to the Draft DTCS FAD

Telstra submitted that protection should be defia@@rotection in the inter-exchange
network and should not extend to the tail-end camepbin the customer access netwirk.
Services with two distinct unprotected fibre paghsuld be priced as two unprotected
services! Telstra also argued that benchmarked prices shmadiata from Ethernet over
SDH services as they offer a similar level of quyadind protection to SDH services and
excluding them would under-recover the costs ohiigaest quality services.

Optus noted geographic path protection existsenrter-exchange network but rarely in
tail-end services. It also claimed that the Draft@® FAD does not reflect the 30 per cent
discount currently observed in the market for utgeted service¥.

Nextgen argued that the DTCS FAD should price arflyase service’ offered in the market.
This would ensure that service providers with 2gensive networks or protection options
were not disadvantaged. Nextgen also submittedteadefinition of protection used in the
DTCS FAD should take into account the impact onriinvestment decisions in
transmission markets and the development of cotnpef?

® Protection can be provided in the form of duatemeer interfaces or equipment, diverse buildingyent
points, diverse exchanges or facilities, diverbeefistrands (e.g. a ‘folded loop’ with separatedfistrands in
the same bundle of cables in the same pits, piless and cabinets), diverse geographic fibre patzarate
routes, pits, pipes, ducts and cabinets, e.gng fietwork’ structure), diverse transmission médig. fixed
plus wireless, fibre plus microwave) and the pusehaf add-on unprotected services to provide regiuryl

%5 SeeACCC Discussion Paper on Pricing the DT,@$ril 2010, page 10.

% Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, M&@12, p.28.

" Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, M&@12, p.29.

&8 Optus, Optus submission in response to the ACOEaft Final Access Determination for the Domestic
Transmission Capacity Service February 2012, papmg#.39.

69 Nextgen, Submission Response to ACCC Draft FARrdl 2012, p. 13.
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ACCC views

The ACCC maintains the view that the DTCS is prie#ittiently if prices reflect a resilient
network structure with redundant path&ubmissions to the FAD Discussion Paper
generally supported geographic path protectiomasppropriate form of protection to
incorporate in the DTCS FAD. However the ACCC ndbed geographic path protection is
commonly provided in the inter-exchange networkrangly in tail-end services in the
Customer Access Network.

The DTCS FAD therefore defines protection to beggaphic path diversity in the
inter-exchange component of a transmission seontg it does not extend to the tail-end
component of transmission services.

In relation to the discount for unprotected sersjdbe ACCC notes that the pricing data
collected from service providers which underpirs BAD pricing model does not indicate a
level of discount for an unprotected service, reéato the price of a protected service, of
around 20-30 per cent (as noted in submissions3.mMhy be due to differences in the way
different service providers reported whether s&wvwere protected. The ACCC notes that
the Final Regression Model accounts for protecii®an indicator variable. As such, prices
for an unprotected service can be obtained fronmtbéel.

0 SeeACCC Discussion Paper on Pricing the DT,@®ril 2010, page 10.
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3.11 Tail-end services
The DTCS FAD maintains the tail-end pricing apptoased in the Draft DTCS FAD.

Draft DTCS FAD

The Draft DTCS FAD proposed to use the metropoléad regional prices from the Final
Regression Model to determine tail-end prices, mgsg a nominal tail distance of 2 km. The
ACCC indicated that the tail-end price terms inEBhvaft DTCS FAD would only apply to
tail-end services that are provided as stand-adendces and not to tail-end services that are
bundled with other transmission services. Thiissestent with the DTCS service
description, which defines DTCS as a point to peervice and the manner in which the
ACCC has considered tail-end services in the past.

Submissions to the Draft DTCS FAD

In its submission to the Draft DTCS FAD, Optus edi€oncern that the proposed approach
to pricing tail-end services would result in prieasich are significantly higher than
commercially negotiated prices for standaloneeait-transmissioff.Primus was also
concerned with the level of prices and submitted the ACCC’s model delivers prices that
resemble Telstra’s long established list priddgextgen noted that the prices are at the
high-end of the range of prices within competitareas’

Optus argued that the proposed approach to priaitignd services is flawed, since all data
points that include a tail-component have been r@udrom the dataset used to derive the
Final Regression Modét.Optus also pointed out that the ACCC's approadbutudied
pricing would inherently price the tail-end componhasing the same level of protection as
the trunk component, when in practice the tailssally unprotected. Telstra is also of the
view that tail-end services should only be pricacha unprotected basis, and that the
ACCC'’s pricing calculator should be amended toeifthis’®

Nextgen supported the ACCC'’s decision to priceeail services on a standalone bésis.

Telstra noted that the Draft DTCS FAD price for-2 Bm inter-exchange service is lower
than the price for a standalone tail-end serviespde some of these short distance
inter-exchange services possibly having a tail+agtsvork component. Telstra submitted that
this could result in below cost pricing on sometesuand suggested the tail-end price be set

n Optus, Optus submission in response to ACCC'stBiafal Access Determination for the Domestic
Transmission Capacity Service, Public version, Baky 2012, p.8.

"2 Primus, Primus comments on ACCC's Draft Final AxcBetermination for the DTCS, public version,
March 2012, p.3.

& Nextgen, Submission response to ACCC Draft FAliewersion, March 2012, p.12.

“ Optus, Optus submission in response to ACCC'4 #iakil Access Determination for the Domestic
Transmission Capacity Service, Public version, &afyr 2012, paragraph 2.32.

» Optus, Optus submission in response to ACCC'g #iakl Access Determination for the Domestic
Transmission Capacity Service, Public version, gakyr2012, p.8.

® Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 9d12012, p.23.

" Nextgen, Submission response to ACCC Draft FAliewersion, March 2012, p.13.
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as the base price for the 0-2 km services, or taotend services and 0-2 km inter-exchange
services be set and priced as 2 km servites.

ACCC views

The ACCC has traditionally regarded tail-end traission services as transmission services
providedwithin an ESA between a customer location and a POl@adhess seeker’'s
network. Where Telstra provides a tail-end senuice transmission is between the customer
location or POI and the local Telstra exchange.

The ACCC notes that in practice, there are twogygfdail-end service offered in the market:

1. between a wholesale customer point of presence B@Panother wholesale
customer POP (a POP-to-POP service), and

2. between a wholesale customer POP and an end-es¢iolo (a POP-to-end-user
service).

In both cases, the POP may or may not be co-located elstra exchange.

The vast majority of tail-end services are provitigdrelstra in a bundle with an
inter-capital, metropolitan or regional service and less than 2km in length. As noted
elsewhere, tail-end services are rarely providetl geographic path protection, although it
can be purchased at additional cost.

With regard to pricing tail-end services, the AC@@&es that all tail-end services are
declared. This means it is not possible to detezmiices for tail-end services based on a
benchmark of competitive tail-end services. The AG@nfirms that the dataset
underpinning the FAD prices did not include priéasservices that originate and terminate
within the same ESA on the assumption that thesgces meet the definition of a tail-end
service (wholly within a single ESA). However, aysa$ of the prices of tail-end services
indicates that tail-end services share some ofainge price drivers as other DTCS services.

The DTCS FAD therefore sets prices for tail-endvises in metropolitan areas using the
Final Regression Model results for unprotected apetiitan services of 2km, and sets prices
for tail-end services in regional areas using timalFRegression Model results for
unprotected regional services of 2km.

The FAD prices for tail-end services do not applyail-end services bundled in an
inter-capital, metropolitan or regional serviceeThAD prices for inter-capital, metropolitan
and regional service already incorporate a taidlgobiecause the dataset underpinning the
price terms includes prices for services with beddhils. The FAD price for a tail-end
service must not to be added on to the FAD pricaiointer-capital, metropolitan or regional
service.

The ACCC notes submissions that the price of tail4@metropolitan services are above
current market rates and that the price of a metitaym route under 2km is lower than the
price of a standalone metropolitan tail-end serexcen though metropolitan routes under
2km may have a tail-end component.

8 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 3d1£2012, p.23.
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As discussed above, the ACCC does not proposedatephe FAD prices before the FAD
expires but expects to collect new DTCS pricinginfation for the DTCS FAD inquiry due
before the current FAD expires. Any reduction irrked prices would be expected to flow
through to subsequent regulatory prices. The ACACalgo continue to monitor DTCS
prices during the term of the FAD. If there is ende of unintended consequences, the
ACCC will consider appropriate action, includingdentaking an FAD variation inquiry or
issuing a BROC if there is a need for urgent irgation.
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3.12 Differences between firms — the quality of seice indicator variable

The DTCS FAD maintains the quality of service viléa used to account for the general
difference between firms providing DTCS serviceussd in the Draft DTCS FAD. The
FAD sets prices based on the provider(s) with trassion networks capable of providing a
high quality of service.

Draft DTCS FAD

The Draft DTCS FAD noted that service providerdatifn the service quality (as measured
quite broadly) their networks may provide. Thiprsnarily due to different levels of

network coverage, range of services and levelgwice availability and reliability. To

reflect the costs associated with providing higigality services, the ACCC based the prices
in the Draft DTCS FAD on the service provider(sjimthe most robust transmission network
as reflected by Quality of Service 1 (QoS 1) infnmeal Regression Model. The draft DTCS
FAD defined QoS 1 to mean the quality of servic th available using a transmission
service that:

* is a Protected Service (see further under the ehapt protected services);

* is provided using a network that is capable ofwdging the service by means
of more than two geographically diverse paths, and

* has an overall service reliability of above 99.9 @ant.
Submissions to the Draft DTCS FAD

Submissions to the Draft DTCS FAD sought claritgiothe ACCC'’s definition of quality of
service and how this variable was measured.

Optus expressed concern that no information wasngbn what constituted a QoS 2, QoS 3,
or QoS 4 servicé? It was also concerned that only a small subs#tebverall pricing

dataset collected from service providers may haenhused to derive the Final Regression
Model because the model only reflects QoS 1 sesyt®ptus considered this to be an issue
because the Final Regression Model will be usqatite all declared DTCS routs.

Telstra considered that the model should reflezttrious differences between transmission
providers which it calls firm specific heterogenéf Telstra submitted that DAA’s

regression model generated some counter-intuiticeng outcomes in relation to quality of
service® In particular Telstra expressed concern that pnnay be higher for a lower quality
of service.

" Optus, Optus Submission in response to ACCC'g @hiagl Access Determination for the Domestic
Transmission Capacity Service, Public version, 8drkary 2012, paragraph.4.15.

8 Optus, Optus Submission in response to ACCC'’4 @iafl Access Determination for the Domestic
Transmission Capacity Service, Public version, @drkary 2012, paragraph 4.17 .

81 Optus, Optus Submission in response to ACCC'g @hiatl Access Determination for the Domestic
Transmission Capacity Service, Public version, 8drkary 2012, p.20.

8 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 9d1&2012, p.8.

8 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 3d1£2012, p.12.
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Telstra also argued that service reliability, asest in Service Level Agreements (SLAS),
does not reflect actual performan®dnstead it reflects the provider’s attitude towsard
bearing the risk of non-compliance. This means skatice reliability as defined in SLAs
cannot be considered as an actual indicator oftyualservice. However, Telstra
acknowledged that actual network performance isamatlable as a discrete measure of
quality of service and suggested the use of tHep&Bcentile to lessen the risk of
underpricing the highest quality servite.

ACCC views

The ACCC maintains the view that the Final Regaessilodel should account for firm
specific heterogeneity to reflect differences bemeansmission networks and services
provided in the DTCS market. The FAD sets pricesedaon the provider with the highest
ranking in terms quality of service (i.e. QoS1ktwsure the higher costs of providing a
rigorous and robust transmission network are adetyusecovered.

Why use quality of service as an indicator vari&ble

The quality of a transmission network (as usedhé&Rinal Regression Model) will depend on
a number of factors and may be measured in numerays. Submissions have indicated
that DTCS products offered vary substantially betveservice providers. In addition, the
dataset is representative of the prices chargea famber of different services at a range of
transmission capacities, distances and with diftglevels of service quality. Some networks
provide extensive geographic coverage while othegdimited to metropolitan areas only.
Others provide a mixture of both. In an engineesagse, quality of service is usually
measured with reference to availability levels hwdarrier grade’ networks requiring at least
99.999 per cent availability. The provision of carigrade services is not a precondition of a
DTCS service as described in the service descniatiwl transmission networks do vary
significantly in the agreed levels of availabilag outlined in contracts between providers.

This variation is due to such features as diffeesrin network coverage, level of protection,
the geographic extent and location of individuaivweks, how they are provided (for
example, some DTCS services are provided in cotipmuwith optic fibre ground wire
servicing electricity distribution networks) and\@ee availability and service reliability
features® Telstra submitted that the different service dissiamong service providers
should be reflected in FAD prices because of tigadr costs involved in providing networks
with these features.

How does the quality of service variable applyha model?

The quality of service indicator variable usedha Final Regression Model does not directly
measure engineering or technical features. Itisnengineering assessment that directly

8 Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 9d1&012, pp.12-13.

® Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public version, 9d12012, p.12.

8 service availability is a measure provided focamtracts against which service providers genefatig
penalties if a service is not available for someqgae(usually a set percentage of time, for exar®8lé per
cent). Service reliability is a measure of the aspef a service that increase the resilience/dhyatf the
service against failure. This could be in either dletive (electronic) or passive (fibre) componeritthe
service. While both are related they are used elislyrin determining QoS in the model.
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compares individual services or individual sectionsomponents of transmission networks.
In fact, any such comparison is difficult to aclgem practice. The ACCC was not able to
include all possible engineering and commercididiegcthat may impact on price in the
model. Instead, the approach adopted in the ragressodelling was to provide a relatively
simple and straightforward method to assess eashdar’s transmission network and rank
each according to common and well recognised sefe@tures that differentiate the overall
capabilities of different networks.

The QoS indicator variable is not representativa specific measure of the quality of an
individual service but rather a ranking of the aggte of the many specific service quality
characteristics present across all the services\ader supplies. This includes the extent and
density of the networks’ coverage, individual seevievels, the ability to provide guarantees
as to the availability of services and the reliapibf those service3he assessment relied on
both publicly available information, informationailable to the ACCC in DTCS access
agreements and information available in the Inftacttire RKR.

While the ACCC acknowledges stakeholder views skeatice reliability stated in SLAs may
not reflect actual performance, the ACCC takes/tee that this information is a reasonable
proxy for estimating aspects of service reliabiatyd network performance. The ACCC
therefore considers it reasonable and appropatake account of this information in
determining the various quality of service rankingthe Final Regression Model. The
ACCC notes that parties are still free to negotittierent terms in access agreements than
are provided for in the FAD.

Telstra, through its submission from Professor Becbudentifies some specific concerns
regarding the pricing model’s coefficients, inclogliwhere use of the quality of service
variable provides counterintuitive outcomes. TRigadt unexpected as some transmission
providers are solely access providers while othezdoth access seekers and access
providers. For example, Optus not only sells adargmber of transmission services but also
purchases a large number of DTCS services as ifywhtther directly as an input to provide
B-end connectivity in its own wholesale productgasrits own transmission purposes). DAA
suggests these concerns are misplaced since theeithe interaction of quality of service
with many other variables (for example speed) &atlif other such variables were
accounted for (for example, centred on their métaen the model would generate less
counter-intuitive outcomes in relation to qualifyservice?” However, while the findings of
the analysis do proffer some unexpected outcoméses the Final Regression Model
reflects the data available to the ACCC and is iclemed to be reliable and reflective of
actual prices in the market.

Use of the QoS indicator variable in the Final Reggion Model?

The Final Regression Model accounts for differenoemach transmission provider’'s network
by incorporating an assessment of each servicadeos network or service quality
(measured quite broadly) compared to each otheigepand then ranked accordingly from
highest to lowest. As noted in DAA’s report, theukts generated by the QoS and provider
models were similaf® This is not unexpected as there were only sevavigers in the

8 DAA, DTCS Price Benchmarking and Pricing Model Depment - Consolidated Report June 2012 (to be
received yet).

8 DAA, DTCS Price Benchmarking and Pricing Model Depment - Consolidated Report June 2012 (to be
received yet).
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model and these were classified into four levelguality of service. The DAA modelling
showed that there was considerable correlationdstuwnany of the explanatory terms and
that this would lead to many alternative modeldwgitmilar predictive power. The DAA
analysis shows that the pricing model includingligyaf service had only a slightly less
accurate fit when compared to the output of theipgi model using the provider variaife.

The ACCC notes that the design of the Final Regreddodel takes account of the complex
relationships between the key drivers of pricestaatithe final pricing is derived from the
provider(s) with the overall highest service qualithe complexity of these inter-
relationships may, in some cases, produce coumteitive results. This could be expected
from a service as multifaceted and complex as DTHiSvever, overall, the ACCC considers
it prudent that the Final Regression Model provideseans to ensure that regulated prices
enable the recovery of costs equivalent to thosariad in building and maintaining a
transmission network of a high standard.

89DAA, DTCS Price Benchmarking and Pricing Model Depment - Consolidated Report June 2012 (to be
received yet).
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3.13 Network interfaces

The DTCS FAD Final Regression Model does not ineladeparate explanatory variable for
network interface.

Draft DTCS FAD

The ACCC recognised that SDH technology is moreunsathan Ethernet and is likely to
have different levels of protection and cost chimastics. However, the results of the
regression analysis on the DTCS pricing informatiotkected from services providers
suggested that network interface was not a stalbtisignificant determinant of price. As
both network interfaces covered a similar rangeagiacities in the dataset, the data analysis
found little variation across the range of SDH &itldernet prices. Therefore, the ACCC
considered that separate pricing for Ethernet dld Services was not warranted.

Submissions to the Draft DTCS FAD

Optus questioned the result of the regression aisaiynd expressed concern that the Final
Regression Model may result in Ethernet servicasgogriced too high and SDH services
being priced too low’ Conversely, the ACCC received confidential infotioa from
another stakeholder that indicated a convergen&Déf and Ethernet pricing.

Telstra submitted that the benchmark prices shbeldssociated with the highest quality of
service for a point-to-point Ethernet over SDH sV In addition, Telstra argued that SDH
services should be priced on a protected baside \iltihernet services should be priced on an
unprotected basi.

ACCC views

The ACCC has decided not to set separate pricadifferent network interfaces. Based on
the ACCC'’s existing dataset, the network interfagaable was found to be statistically
insignificant in determining DTCS prices and therefdid not warrant inclusion as a
separate term in the Final Regression Mddel.

The ACCC recognises that SDH is predominantly uisede core transmission network with
protection (geographic path diversity). However,M&analysis of the pricing dataset has
found that there was no statistically significaglationship between network interface and
protection to enable the model to predict sepgrates based on these features.

The ACCC anticipates that future growth in transmois services will be Ethernet based,
however the ACCC also has evidence to suggesptltas for SDH and Ethernet are
converging. Therefore the ACCC considers it appad@rthat the current DTCS FAD sets the
same level of pricing for both SDH and Ethernevises.

% Optus, Optus Submission in response to ACCC'4 @iafl Access Determination for the Domestic
Transmission Capacity Service, Public Version, kaby 2012, paragraph 4.20.

% Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public Version, 9d1&2012, p.29.

% Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public Version, 9d1&2012, p.29.

% At the 5% significance level.

36



3.14 Demand

The DTCS FAD Final Regression Model does not ineladeparate explanatory variable for
demand.

Draft DTCS FAD

The ACCC considered a number of demand metrics wikgaloping the Final Regression
Model in the Draft DTCS FAD. A specific demand tenas not included in the Final
Regression Model because the data analysis ofritiagpdataset showed that demand is
already factored into the negotiated prices. Thissical analysis of the pricing data also
indicated that there is no clear linear depend&mtyween annual charge and the demand
factors?* Stakeholders had also suggested that demanaig fikbe captured through other
variables, such as route tyPes a result, the ACCC considered it unnecessaiyclade a
separate demand variable in the regression model.

Submissions to the Draft DTCS FAD

In its submission to the Draft DTCS FAD, Nextgemessgl that the variation in demand
between different transmission routes is likelyp&ocaptured to some extent by other factors
in the regression analysis, such as route typeggle also sought clarity as whether the
regression analysis used in the Draft DTCS FAD aotexd for the differences in demand
between competitive and non-competitive rodtes.

Professor Breusch, in his submission on behalfetétfa, argued that there is little
explanation and no justifying analysis given fog ttemand factor variables considered in
Draft DTCS FAD. Therefore, it was unclear how tliables might affect pricing in the
DTCS? Professor Breusch suggested that a provider steulgktter able to recover costs on
a route with high utilisation, so annual chargesusth be inversely related to utilisation.

ACCC views

The ACCC maintains the view that it is not necegsainclude a separate demand variable
in the Final Regression Model to the DTCS FAD. phevious data analysis found that
demand was already captured by other variabldseimiodel, in particular the transmission
route category. This is because higher levels ofatal are seen on metropolitan routes than
regional routes, due to higher population densitynetropolitan areas. Similarly, the data
rate variable is likely to capture the economiesaale effects from higher utilisation. The
ACCC considers that robust data analysis of tha@mgidataset and the Final Regression
Model in the DTCS FAD adequately accounts for tifieicences in demand between
competitive and non-competitive routes.

% Data Analysis Australia Pty Ltd, Updated Pricingd&l For The Domestic Transmission Capacity Seyvice
November 2011, p.6.

% AAPT, Submission by AAPT Limited to the ACCC Dréiftal access determination for the domestic
transmission capacity service, February 2012, \g-PA, Domestic Transmission Capacity Service
Submission to the ACCC, February 2012, pp.4-5.

% Nextgen, Submission Response to ACCC Draft FAliBwersion, 14 March 2012, p. 9.

% Telstra, Response to the Commission’s price ténrtise draft final access determination for the [@stic
Transmission Capacity Service, Public Version, 9d1&2012, p.3.
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3.15 Data rate
The DTCS FAD sets prices for services with datagétom 2Mbps to 1Gbps, inclusive.

Draft DTCS FAD

The DTCS Declaration specifies a minimum data ch@Mbps. The vast majority of
services are provided between 2 Mbps and 155 MinpSDH and between 2 Mbps and 100
Mbps for Ethernet services. Far fewer transmissemices are offered at capacities above
622 Mbps. The Draft DTCS FAD set prices for datasanly up to 622Mbps based on data
available at the time.

Submissions to the Draft DTCS FAD

Optus and NBN Co considered the FAD should seeprior 1 Gbps or 10 Gbps in the
transition to the NBN? Optus submitted that capacities above 622 Mbpsldhe
considered in the regression model if data poirdsagailable, otherwise a price multiplier
cap could be used to set prices for higher ordeacities’

In contrast, Nextgen and Telsffesubmitted that the DTCS FAD should price only thos
capacities that are commonly sold in the marketthatl622 Mbps is likely to be a
reasonable limit. Nextgen also suggested thatréifteroute types (i.e. inter-capital, metro,
regional) could be subject to different data ratpst®™

ACCC views

The ACCC acknowledges the expectation that demamand availability of higher capacity
services will increase (particularly with the traios to the NBN). The FAD includes prices

for data rates up to 1Gbps. The ACCC has expldreddbustness of the Final Regression
Model to predict prices for higher capacity sersiosing information from the underlying
dataset and other sources, such as access agreemmfenanalysis found that there is

sufficient pricing information available to suppdne regression model’s estimates for the
price of services with data rates up to and inclgdi Gbps but not higher. ACCC analysis
indicates that the prices predicted by the FingrBesion Model are consistent with prices

for higher data rate services observed in the nhaalseevidenced in recent access agreements
lodged with the ACCC.

% NBN Co, Submission to the draft Domestic Transiois€apacity Service Final Access Determination, 23
March 2012, p.1.

9 Optus, Optus submission in response to ACCC's #iakl Access Determination for the Domestic

Transmission Capacity Service, Public version, gakyr 2012, p.20.

Telstra, Response to the Commission’s Draft Fiwaless Determination for the DTCS, Public versin,

March 2012, p.17.

101 Nextgen, Submission response to ACCC Draft FAhliewersion, 14 March 2012, p.16.
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3.16 Connection charges
The DTCS FAD sets connection charges for a rangba#i and Ethernet services.

Draft DTCS FAD

The Draft DTCS FAD included connection chargeslimaservice providers to recover the
initial costs of connecting a customer to a seraicd to provide some investment certainty.
The ACCC set prices for connection charges out$id@egression model in the Draft DTCS
FAD because analysis indicated that there is nuifgignt relationship between one-off
connection charges and recurring annual chargesDraft DTCS FAD connection charges
are based on industry averages of connection chéngenetropolitan and regional services.
The ACCC considered that it was appropriate tasevarious connection charges to
account for the costs associated with differentvogt interfaces and capacity. Connection
charges were set for a single connection and didecmount for discounts that may apply for
contracts longer than one year. Discounts arédeformmercial negotiation.

Submissions to the Draft DTCS FAD

Optus submitted that the ACCC should considerrsgttwer connection charges because the
prices set out in the Draft DTCS FAD are in exagssurrent prices in the mark&f.Optus

and AAPT also suggested that the FAD prices fonection charges should reflect the
current commercial practice of offering discourtslbnger contract periods

Telstra submitted that it is in the LTIE for pasti® have commercial flexibility to negotiate
appropriate connection charges and discotifiksowever, as the FAD is to be based on the
highest quality service, Telstra suggested thaheotion charges should be based on the
highest quality Ethernet connection (a point-toap&thernet over SDH servic®j.Further,
Telstra sought clarity on whether or not the AC@temnds to price connection charges for
bandwidths in excess of 100Mbps for Ethernet arisMidps for SDH technologie'$®

Telstra also noted that the Draft DTCS FAD distispes between Ethernet and SDH for the
purposes of setting connection charges, despitgognog recurring charges that do not make
such a distinctior?’ Telstra considers that the SDH connection chaaigesligned with
commercially agreed charges in a 12 month conthaetever, Telstra considers that the
Ethernet connection charges are significantly uniezd.

102 Optus, Optus Submission in response to ACCC'’g @iafil Access Determination for the Domestic

Transmission Capacity Service, Public Version, Babr 2012, paragraph 1.5(d).

Optus, Optus Submission in response to ACCC’d @iiahl Access Determination for the Domestic
Transmission Capacity Service, Public Version, Beby 2012, paragraph 2.49. AAPT, Submission by
AAPT Ltd to ACCC Draft final access determinatiam the domestic transmission capacity service dated
December 2011, Public version, 9 March 201, p.6.

Telstra, Response to the Commissions price temrtieei draft final access determination for the Dstine
Transmission Capacity Service, Public Version, 9d1£012, p.31.

Telstra, Response to the Commissions price temrtigei draft final access determination for the Dstine
Transmission Capacity Service, Public Version, $d1£012, p.32.

Telstra, Response to the Commissions price temrtteei draft final access determination for the Dstine
Transmission Capacity Service, Public Version, 9d1&2012, p.32.

Telstra, Response to the Commissions price temrtieei draft final access determination for the Dstine
Transmission Capacity Service, Public Version, $d1£012, p.29.
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ACCC views

The DTCS FAD maintains the connection chargesertaft FAD and IAD. This is an
appropriate approach to pricing connection chabgegd on the data available to the ACCC.

As explained in the Draft DTCS FAD, connection e were not included as a variable in
the Final Regression Model because the initial datdysis showed that there is no
significant relationship between connection chamge annual price. Therefore, the ACCC
decided to maintain the connection charges spdatfi¢he IAD — which were determined
outside of the Final Regression Model and whicleheined separate connection charges for
SDH and Ethernet services. The available evidemtieet ACCC indicated that there is a
variation in connection prices between SDH and iiigtenetwork interfaces. Therefore the
ACCC has decided to set separate connection chémghgese network interfaces.

The DTCS FAD now includes connection charges f@\2ps and 1Gbps, given that that
FAD now sets recurring annual charges for theslkdnigapacity services. The ACCC has
determined these additional connection chargeslbaséhe information available to the
ACCC and considers it appropriate to be includetthenDTCS FAD.

The ACCC recognises that there is a wide varietyoof-recurring charges related to the
provision of the DTCS, such as connection chargessaecial linkage charges. The amount
of these charges is influenced by a number of factocluding discounts offered by service
providers. Discounts will be captured to some mixite the data provided by access providers
because this data reflects actual commercial cbargther than price list charges. The
ACCC also notes that the connection charges sehdhé DTCS FAD apply to contracts of
one year in length. The ACCC expects that partilswegotiate waived or discounted
connection charges for contracts of longer duratens usual commercial practice.

In addition to connection charges, the ACCC undeds that there are other forms of non-
recurring charge levied on access seekers to atz#ss DTCS, including feasibility studies,
special linkage charges and early cancellationggdgarThe nature of these charges varies
considerably with circumstances and cannot be gtedlin advance. The ACCC considers it
is therefore not practical to set FAD prices fa thnge of services that may arise at this
time. If the ACCC considers that particular ancillaharges are unjustifiable and deter or
deny access to the DTCS, the ACCC has regulatdrgrapavailable to it including issuing a
BROC or varying the FAD.
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3.17 Discounts and bundling
The DTCS FAD does not separately account for tfexesf of discounts and bundling.

Draft DTCS FAD

The Draft DTCS FAD did not separately account far éffects of bundling and discounting.
The commercial prices collected from service prexsdused to derive the Final Regression
Model generally only included billing data or ‘cosdtt prices’. Contract prices reflected the
commercially negotiated prices, including any disus. As discussed earlier, the pricing
dataset included bundled services but did not tebow the discounts were calculated in
such bundles. Therefore, the ACCC considered theds unnecessary and impossible to
separately account for the effects of discountstamdlling in the FAD.

Submissions to the Draft DTCS FAD

Access seekers broadly agreed that the FAD shoatdporate the effect of discounts. VHA
argued that the DTCS FAD should reflect the effe€tsundling offered in the market. For
example, access seekers’ decisions to purchaseddelis based on the aggregate value of
the bundle rather than the price of a service gnirdividual route in that bundié® Nextgen
argued that the ACCC should consider the effectsuafiling with other services (including
wholesale ADSL services) in the next review of BECS Declaration? Optus and AAPT
also argued that the regression analysis shoudditdds account the range of discounts
offered in the transmission markét.

Telstra argued it would be inappropriate to incogp® the various commercial discounts
offered in the market in the DTCS FAf.This is because commercial arrangements vary
between parties and the discounts reflect the extltisks relevant to those parties’
circumstances.

There is also access seeker concern that Telstdidsumetropolitan services at below-FAD
prices with regional services at above-FAD priddsese arrangements can lock access
seekers into prices which are above regulated satéprevent them from taking advantage
of competitive service offerings. Given that Tedss the only provider of the DTCS in many
regional areas, access seekers are limited indbéity to unbundle their services and
purchase metropolitan and regional services seglgrat

ACCC views

The ACCC notes that the pricing dataset underptiie FAD prices consists of agreed
contract prices and monthly billing data collectexin service providers. If discounts are
reflected in the contracted prices and the biltlaga, the FAD prices incorporate their

effects. Discounts that are not reflected in cantitpeices of monthly billing data, such as
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VHA, Domestic Transmission Capacity Services Sugsion to the ACCC, February 2012, p.4.

VHA, Domestic Transmission Capacity Service sulsiois to ACCC, February 2012, p.4. Nextgen,
Submission Response to ACCC Draft FAD, March 2@,

Optus, Optus submission in response to the ACOEast Final Access Determination for the Domestic
Transmission Capacity Service, Public version, &aty 2012, paragraph 4.39.

Telstra, Response to the Commission’s price ténrtise draft final access determination for the [STC
March 2012, p.31.
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volume discounts or rebates that are applied eéig¢ain milestones are reached, are unlikely
to be included in the dataset.

The purpose of the benchmarking approach is ta benchmark based on data collected of
all prices available to the Commission, and not justiowest price or specifically
discounted prices. Prices used in the model wetaradal during the period between January
and September 2011. The ACCC notes that a broge @discounts are normally available
when purchasing transmission services (but noassyadentified).

The ACCC considers it is not practical to set ratpd prices for every possible discount or
rebate that could be offered in the market. Theipgimethodology does not seek to pick the
lowest price in the market at any particular paihtime but predicts prices based on the
known relationships between price and key variabssg a complex regression model and
based on an established and consistent dataset.

The FAD is intended to set the minimum terms anwi@dmns (including price) appropriate
for access to the declared service. The FAD thezefets prices for a standalone DTCS
product supplied for a one year period to providefarence point for commercial
negotiations. Parties are free to agree pricejdimg discounts that may apply, for DTCS
products sold in a bundle of services or for pesiother than one year. As indicated
elsewhere, if the ACCC has evidence of unintendedgequences resulting from the FAD it
may consider taking appropriate regulatory action.

The ACCC is aware of claims that Telstra chargegtanetropolitan prices and higher
regional prices when DTCS products are sold inradluwith lower metropolitan prices.

This does not appear to be widespread at this .sthmyeever, the ACCC will monitor
transmission prices in access agreements and eorapgdropriate regulatory action if there is
sufficient evidence of unintended consequences fraAD.
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4. PRICE TERMS

As noted earlier, the Act notes that an FAD musliide price terms or a method of
ascertaining price. The Act also does not requia¢ &ll the terms of an FAD (including price
and non-price terms) be applied together.

Schedule 1 to the FAD sets out a method for asnertpthe price of DTCS products. It also
makes it clear that the FAD sets a price for addlome DTCS product supplied for a 1 year
period. The FAD does not set prices for DTCS preéglgold in a bundle of services or for
periods other than 1 year. Such prices are a nfatteommercial negotiation. The FAD
prices do not include GST or any other tax.

4.1 Prices for inter-capital, metropolitan and regonal routes

Prices for inter-capital, metropolitan and regiormltes (as per the transmission categories
discussed earlier) are determined using the forieillaw.

Price = exp[log/Annual Charge)] x 1.102
The termloge(Annual Charge)s defined as:

loge(Annual Charge) = 7.682 + 0.623 x igpeed) + 0.199 x IgfPistance) + ¢ + t

{ 0.078 Protected Service

where: €= 0.000 Unprotected Service

and

-0.081 Metro Routes

{ 0.000 Inter-capital Routes
t =
0.052 Regional Routes

The FAD refers to ®TCS Pricing Calculatoon the ACCC website to help use this formula.
The amount generated by the Calculator is an erahtioprice. The formula can also be used
with commonly available software such as Excel.

The pricing formula works the following way for dered services:

» Enter the speed (data rate in Mbps) and distarmog ¢k a service into the formula.
Then determine the values for ‘c’ and ‘t’ as setleeiow. The values for ‘t" have
been determined based on a network with the highesity of service (QOS 1).

» Protectedprices apply to inter-capital, metropolitan angio@al routes but not to tail-
end routes. This sets the value for ‘c’.

» Inter-capital prices apply if the A-end and B-end are in diffégreapital city
boundaries, excluding Darwin and Hobart. This setsvalue for ‘t’.

» Metropolitanprices apply if the A-end and the B-end are bottheénsame capital city
boundary. This sets the value for ‘t’.

* Regional pricespply if the A-end or the B-end, or both, are mléds capital city
boundary. This sets the value for ‘t".
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4.2 Prices for tail-end services

Tail-end transmission refers to transmission ses/rovided whollyvithin an ESA in the
customer access network (CAN). This occurs betveeaustomer location and a point of
interconnect on the access seekers network. Whadserd provides the tail-end DTCS the
transmission is between the customer location drd?@ the local Telstra exchange. Telstra
does not usually provide stand-alone tail end serlbut bundles a tail-end service with an
inter-exchange component.

All tail-end services are currently declared. Tinisans it is not possible to benchmark the
prices ofcompetitivetail-end services as with other DTCS products.réhealso insufficient
information about the underlying costs of tail-esgavices to determine a different pricing
approach. However, tail-end services share matlysofame price drivers as other DTCS
products (particularly route category, distanc@acay, quality of service). The price of tail-
end DTCS products is therefore based on the Fiagtégsion Model.

The FAD sets prices for standalone tail-end DTQ8Ipcts'? using the metropolitan and
regional prices calculated by the pricing formualepending on their location. The price for
tail-end services assumes a distance of 2km. $hiec¢ause industry submissions and ACCC
analysis shows that the vast majority of tail-ead/ges average 2km or less.

The FAD sets prices only for standalone tail-engtises. The prices for inter-capital,
regional and metropolitan services include a tad-eomponent. The price of a tail-end
service is not added on to the FAD price for aerhtiapital, regional or metropolitan service.

Protected prices do not apply to tail-end routée Fast majority of tail-end products are not
provided with protection, although tail-end protentmay be purchased at extra cost. It is
expected that such charges would be negotiated eoomatly.

Tail-end prices are determined the following way:

» Metro tail-endprices apply if the A-end and B-end are in thes&8A in a capital
city boundary. The distance is set at 2km.

* Regional tail-endprices apply if the A-end or B-end are in the s&B& outside a
capital city boundary. The distance is set at 2km.

M2 \While in practice stand-alone tail services arelygpurchased (they are always bundled with agrint

exchange service) they are considered in the DT&€Sdtation as a DTCS service (along with inter-zdpi
metropolitan and regional services) and are reduée priced in the FAD.
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4.3 Prices for services between the mainland and $mania

Services to Tasmania are regarded as regionatssrisecause of their location, traffic
density, demand and the need for submarine cableection. The submarine cable route is
approximately 300km. Telstra and Basslink are thig providers of DTCS products from
the mainland to Tasmania. These services carrficttafough Hobart in the south and, to a
lesser extent, Launceston in the north. ACCC arsafgsind that the average price of
submarine routes is 39 per cent higher than mainilater-capital routes. The FAD therefore
provides a 40 per cent increase of the price @iGk® cable for DTCS routes from the
mainland to Tasmania.

The DTCS FAD sets prices for services between thimland and Tasmania as follows:

1. Calculate the radial distance between the A-endfaa@-end: dist(A,B).

2. DeterminePricea.g, the price for a regional service of length disEAfor the
required data rate.

3. Determine the uplift termuplift,qg) as the price for a regional service of 300 km

length Pricesng) for the required data rate multiplied by 409pfiftaga= Pricesgo x
40%

4. Add the prices calculated at steps 2 and 3 to uhéterthe total price:
Total Price.g = Priceg + upliftagg.
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4.4  Connection charges

Schedule 1 to the FAD includes a table that setptites of non-recurring connection
charges for a range of DTCS products supplied fgedk. The FAD does not include
discounts for connection charges for services Iotiggn 1 year. The market is free to
negotiate such discounts in commercial negotiations

The FAD prices are based on an avetdgé collection charges collected from DTCS
service providers. These vary with the data rateraiwork interface of the service. The
table sets prices for the most commonly availabl€B products in the market. Where the
table does not include a price, this reflects thim évailable and allows prices to be set via
commercial negotiation.

Table 1 — Non-recurring connection charges for DTC®roducts supplied for 1 year

Data rate SDH Ethernet
2Mbps $3,100 $2,500
10Mbps $6,500 $2,500
34/45Mbps $19,000 -
100Mbps - $5,000
155Mbps $36,000 -
622Mbps $40,000 -
1Gbps - $5,000

Like the Draft DTCS FAD, the DTCS FAD does not gates for other non-recurring
charges, such as non-recurring charges for feagisilidies, special link charges and early
cancellation charges. These charges are not pabtidior DTCS products and their nature
and quantum vary considerably depending on eactidhugl connection. The ACCC
considers that any regulatory problems associattttiese charges should be addressed on
a case-by-case basis, potentially through issuiBR@C.

113 Connection charges are not set using the linggiession model. Unlike recurring monthly/annualrges,
analysis indicates there is no significant statidtielationship between connection charges andnieg
charges.
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5.  NON-PRICE TERMS AND CONDITIONS

The DTCS FAD includes non-price terms and cond#tiohaccess for the declared DTCS.
Draft DTCS FAD

The Draft DTCS FAD included non-price terms anddibons based on those in the fixed
line services FAD and the mobile terminating acsessice (MTAS) FAD. The non-price
terms and conditions in those FADs are themselassdon the ACCC'slodel Non-Price
Terms and Conditions Determination 200®e Draft DTCS FAD included non-price terms
and conditions for the following issues:

* Billing and notification

» Creditworthiness and security

» General dispute resolution procedures

» Confidentiality provisions

* Suspension and termination

» Liability and termination

* Network upgrade and modernisation, and

* Facilities access.
Submissions to the Draft DTCS FAD

Telstra maintained that it is unnecessary to irelndn-price terms and conditions in the
DTCS FAD, while Optus in general supported theusmn of the non-price terms and
conditions* Optus requested that the DTCS FAD also includeseaelating to ordering

and provisioning, and relocation of transmissiawvises:*

Telstra noted that it doesn’t consider it apprderfar the non-price terms and conditions to
apply from the date of publication of the DTCS FAigcause it will need time to implement
the various non-price terms. It has therefore retpaethat the DTCS FAD provisions take
effect 21 days after the date on which the FADuBlighed''®

Optus and Nextgen sought clarity on the applicatibtihe facilities access schedule,
particularly in respect of the hierarchy between ENCS FAD, Telstra’s SSU and the
Telecommunications Act 1997.

4 Telstra, Response to the Commission’s Draft DT@D For the DTCS — Non-price terms and conditions,

Public version, March 2012, p.3. Optus, Submisgiaesponse to the ACCC'’s Draft DTCS FAD for the
DTCS, paragraph 1.5(e).
15 Optus, Optus Submission in response to the ACOEat DTCS FAD for the DTCS, Public version,
February 2012, paragraph 1.5(e).
Telstra, Response to the Commission’s Draft DT@® For the DTCS — Non-price terms and conditions,
Public version, March 2012, p.23
Optus, Optus Submission in response to the AC@East DTCS FAD for the DTCS, Public version,
February 2012, paragraph 1.5(e).. Nextgen, Subomissisponse to ACCC Draft FAD, Public version,
March 2012, p.17.
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Nextgen also sought clarity on whether the pria mon-price terms of the Draft DTCS
FAD should be taken together as a ‘package’ or mdredn access seeker can request the
non-price terms in their own rights with commeriialegotiated price§?

ACCC views

The ACCC considers it appropriate to include ao$&ion-price terms and conditions in the
DTCS FAD as a safety net in the event that a coriaexgreement cannot be reached. This
provides an appropriate level of certainty aboatrtinimum standards that should apply
without being unnecessarily prescriptive. The DTRAP includes non-price terms and
conditions on the following issues:

* Billing and Notifications

» Creditworthiness and Security

* General Dispute Resolution Procedures
» Confidentiality Provisions

* Suspension and Termination

» Liability and indemnity, and

* Network upgrade and modernisation.

The non-price terms are based on the non-pricestand conditions in the Draft DTCS FAD
and the MTAS FAD. Where the DTCS FAD differs fronese instruments, this is to clarify
language and make the drafting more relevant t®h€S based on the information
available. The ACCC has retained the drafting en@inaft DTCS FAD where there has been
insufficient information to justify different draftg. This balances consistency among the
various FADs with recognising the differences betwiéhe declared services.

The DTCS FAD does not include terms in relatiooitdering and provisioning. The ACCC
recognises there are some concerns about accessgosdprocesses for ordering and
provisioning and relocating transmission servitéswvever, the ACCC does not have
sufficient information at this time to determine &ppropriate response in the DTCS FAD. If
more information becomes available, the ACCC waaldsider an appropriate regulatory
response, including a variation inquiry or issunBROC (see below).

The DTCS FAD does not include facilities acceswyisions, unlike the Draft DTCS FAD.
The ACCC understands that the DTCS uses the sachamge facilities, such as TEBA
space, as other communications services, such BsAz8ess seekers are therefore likely to
have facilities access arrangements in place iardadprovide those other services. As the
DTCS uses the same facilities, additional facsiecess arrangements are unlikely to be
required for the DTCS. The ACCC also notes thatif@s access remains subject to
regulation under the Telecommunications Act andd8€C Facilities Access Code.

118 Nextgen, Submission response to the ACCC Draft Faublic version, March 2012, p.16.
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Schedule 2 - Billing and Notification
The DTCS FAD includes provisions for Billing and tNization.

Draft DTC FAD

The ACCC included provisions for billing and natdtion in the Draft DTCS FAD to specify
responsibilities for access providers to provideuaate and timely billing information to
access seekers.

Submission to the Draft DTCS FAD

Telstra submitted that ‘Charge’ be more narrowlfyrael to a charge set out in the FAD and
that ‘Billing Disputes’ be confined to a disputeoaib an alleged inaccuracy, omission or error
in a ‘Charge’ in an invoic&? Further, Telstra argued that an access providarigmot have

to wait more than 20 Business Days before takinigmto recover outstanding payments
from an access seekétTelstra also submitted that the time period ofizing billing
disputes or objecting to an access provider’s dwti® reject a billing dispute be reduced, to
ensure that Billing Disputes are resolved in a lynmeanner. Telstra further submitted
amendments to ensure that the consequences faunade invoicing are proportionate to the
behaviour it is intending to discourage and thaeas seekers are imposed a similar penalty
for lodging inappropriate billing disputes.

ACCC views

The ACCC has decided to maintain the definitions@arge’ and ‘Billing Dispute’
included in the Draft DTCS FAD and considers thaterower definition may unnecessarily
restrict the application of these terms.

The ACCC has decided that access seekers shogigdreat least 20 Business Days before
an access provider is allowed to take action towecunpaid payments. The ACCC
considers that this is a reasonable period of torelow the access seeker sufficient time to
identify and rectify the issue. Further, the ACC@intains that the interest penalty charged
on outstanding payments (clause 2.6) may encouha&gaccess seeker to resolve the matter
in a timely manner.

Similarly, the ACCC considers that the timeframasdscalating billing dispute (clause 2.18)
and responding to an access provider’s decisioejéat a billing dispute should be
maintained. In doing this, access seekers willildergsufficient time to consider the merits
of a dispute before deciding whether to pursuéarraction.

The ACCC has decided it is appropriate to maintiaéncurrent drafting to clause 2.30, as it
encourages the access provider to provide acchithbg. It also ensures that the remedy
(the interest payable) is linked to the amount ohey which the payer has been deprived,
due to incorrect billing.

19 Telstra, Response to the Commission’s Draft DT@D For the DTCS — Non-price terms and conditions,

Public version, March 2012, pp.4-5.
Telstra, Response to the Commission’s Draft DT@® For the DTCS — Non-price terms and conditions,
Public version, March 2012, p.5.
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The ACCC is not convinced that an access seekewaat until clause 2.30 has been
triggered (clause 2.30 is only triggered if threg af five consecutive invoices are incorrect
by five per cent or more) before notifying the ascprovider of a Billing Dispute. Further,
the ACCC does not consider it appropriate to hanexgrocal provision for access seekers
who lodge inappropriate billing disput@sas this may be excessive and unreasonably
discourage access seekers from lodging legitim#iegodisputes.

The ACCC however considers it appropriate to anwdagse 2.23 to ensure that Billing
Disputes are only escalated following the compfetibthe procedures set out in clause 2.18.
For consistency with 2.18, the ACCC has ensuretddtzess seekers are able to escalate not
only ‘Revised Proposed Resolutions’ but also ‘conéd proposed resolutions’.

121 Telstra, Annexure A - Proposed amendments to &l Non-price terms, March 2012, p.15
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Schedule 3 - Creditworthiness and security
The DTCS FAD includes provisions for Creditwortrsseand Security.

Draft DTCS FAD

The Draft DTCS FAD included provisions for credittfoness and security to balance the
rights of access providers to make enquiries daess seeker’s ability to pay for services
and provide security, while also ensuring thattdrens don’t create barriers to entry.

Submissions to Draft DTCS FAD

Telstra sought a number of amendments to thesespyos. Telstra argued that the supply of
the DTCS should be conditional upon the provisibsezurity in order to mitigate the access
provider’s financial exposure and risk&To protect the legitimate interests of the access
provider, Telstra considers that access providessld determine the amount and form of
security to be provided by the access seeker,rapde that amount and form is reason&ble.
Telstra also noted that access providers shoulditaeed to alter the security held by access
seekers, as this would be consistent with normalnsercial practice¥* In order to
satisfactorily assess the creditworthiness of toess seeker, Telstra sought to amend the
definition of ‘Ongoing Creditworthiness Informatigi©Cl) to include additional
information® Further, Telstra considered that the requiremanaécess providers to sign a
confidentiality undertaking for OCI is unnecessanyl should be removed from the FAD.

ACCC views

The ACCC recognises that access providers hayghatd mitigate the commercial risks
they face in supplying a service and that the iowi of security is an important part of this.

However, the ACCC considers that the amendmentsopet by Telstra would effectively
make the provision of securitypaeconditionof supply of the DTCS. As a matter of
principle, the ACCC does not consider it appropriatdetermine that supply of a declared
service is conditional on the access seeker pnoyigéecurity to the access provider. The
provision of security, the level of security ane thanner in which it is maintained, are
matters of commercial judgement that should berdeted in commercial negotiations.

The ACCC does, agrees that clause 3.3(b) shoudgnemded to ensure that security reflects
the amounts invoiced in respect of the DTCS senvibés would reasonably protect the
legitimate business interest of the access provider

The ACCC considers that it would be inappropriatentiude additional triggers for access
providers to request altered security as, on cuiméormation, they would appear to be

122 Telstra, Response to the Commission’s Draft DT@D For the DTCS — Non-price terms and conditions,

Public version, March 2012, p.7.
Telstra, Response to the Commission’s Draft DT@® For the DTCS — Non-price terms and conditions,
Public version, March 2012, p.8.
Telstra, Response to the Commission’s Draft DT@® For the DTCS — Non-price terms and conditions,
Public version, March 2012, p.9.
Telstra, Response to the Commission’s Draft DT@® For the DTCS — Non-price terms and conditions,
Public version, March 2012, p.10.

123
124

125

51



unnecessarily restrictivé® If additional triggers are necessary due to paldic
circumstances, these should be resolved througimesamal negotiation.

The ACCC does not consider it necessary to amendehinition of OCI in the FAD. Parties
are free to commercially negotiate different OChié definition provided in the FAD does
not suit their individual circumstances. In theemgist of maintaining confidentiality, the
ACCC also considers it appropriate to ensure tltatrdidentiality undertaking be given by
any persons having access to confidential inforonata an access seeker’s OIC (clause 3.9).
Telstra’s suggested amendment to this clause waatltde in the interests of access seekers.

The ACCC has decided that access seekers shoulek hiotited in how often they seek a
reduction in their securit}’ The ACCC does not have evidence that this is otlgran issue
for access providers and is therefore unconvinkatithe DTCS FAD should restrict how
often they seek a change to their security. Furfhelstra’s suggested amendment “where
circumstances reasonably require” does not malee tlevhose opinion it is “reasonable” to
make the request or how disputes about this woeilitbolved.

The ACCC agrees that a failure to provide a wayrastset out in clause 3.7 should also lead
to the same consequences as a failure to provideag®©therwise the access provider cannot
reasonably rely on that information. However, tte@C considers that Telstra’s proposed
amendments to clause 3.10 to respond to situatvbese this information is not provided are
excessive. The ACCC is of the view that the ACC&tended clause 3.10 is appropriate to
deal with these situations. The amended clauseald®s the service provider to either alter
the amount, form or terms of the security (inclgdantittement to additional security) or to
pursue a suspension notice under Schedule 6.

Similarly, the ACCC does not consider it approgitt accept Telstra’s proposed clause
3.10(b) as this would effectively make securityragondition to supply. Further, a failure to
maintain or alter security is already dealt witldenSchedule 4(dispute resolution
procedures).

126
127

Telstra, Annexure A - Proposed amendments to Bval Non-price terms, March 2012,, p.19.
Telstra, Annexure A - Proposed amendments to [Bral Non-price terms, March 2012, p.20.

52



Schedule 4 — General dispute resolution procedures
The DTCS FAD includes provisions for dispute refiolu

Draft DTCS FAD

The ACCC included general dispute resolution praceslin the Draft DTCS FAD to
facilitate timely resolution of disputes betweemtjgs without resorting to legal proceedings.

Submissions to the Draft DTCS FAD

Telstra agrees to the majority of provisions in&itille 4 (General dispute resolution
procedures) of the Draft DTCS FAB.However, Telstra sought amendments to ensure that
the general dispute resolution procedures are medfio the terms and conditions of the
FAD. Telstra sought an amendment to clause 4.hgare that parties cannot initiate both a
Non-billing Dispute and a Billing Dispute in relati to the same subject matt&Further,
Telstra submitted an amendment to clause 4.3|dw #lhe access provider, not an
independent third party, to determine whether lanlgildispute is in fact a non-billing dispute.

Nextgen submitted that disputes are generally bitiihg and non-billing in nature and are
not necessarily mutually exclusivV® Therefore, Nextgen argued that the Draft DTCS FAD
could risk separate and parallel dispute resolytimtesses being pursued, with potentially
contrary findings. Further, Nextgen noted that séad.2 does not provide a process for
identifying an independent third party to determivieether a dispute is a Billing Dispute or
131

Non-Billing Dispute.
ACCC views

The ACCC agrees that the general dispute resolptiocedures should be confined to the
terms and conditions of the FAD. The ACCC recognibat disputes may include elements
which are both billing and non-billing in natureoWever, the ACCC considers that the
current drafting to clause 4.2 makes clear th#atécextent that a Non-Billing Dispute is
raised or arises in connection with a Billing Digguhen that dispute will be resolved in
connection with the Billing Dispute procedures. fidfere, the ACCC is not convinced that
the current drafting may cause confusion or reéaulivo separate processes being invokéd.

The ACCC does not consider it appropriate to anwdgugase 4.2 to allow the access provider
(instead of an independent third party) to deteemiether a billing dispute is in fact a non-
billing dispute. This would give the access provit® much influence in dispute resolution
procedures which could be exploited. For exampl®ay encourage the access provider to
classify disputes as non-billing dispute in ordedémand immediate payment. The ACCC
has amended clause 4.2 to specify that the ‘indgodrthird party’ referred to, may include
an arbiter from the Australian Commercial DispuenCe.

128 Telstra Response to the Commission’s Draft DTC®Fét the DTCS — Non-price terms and conditions,

Public version, March 2012, p.12.

Telstra, Response to the Commission’s Draft DT@®D For the DTCS — Non-price terms and conditions,

Public version, March 2012, p.12.

130 Nextgen, Submission response to ACCC Draft FADhliewersion, March 2012, p.16.

131 Nextgen, Submission response to ACCC Draft FAhliewersion, March 2012, p.16.

132 Telstra, Response to the Commission’s Draft DT@®D For the DTCS — Non-price terms and conditions,
Public version, March 2012 p.12.
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Schedule 5 - Confidentiality provisions
The DTCS FAD includes provisions relating to cosfidlality.

Draft DTCS FAD

The ACCC included confidentiality provisions in tbeaft DTCS FAD to ensure that
confidential information used or obtained in theise of providing access is not used to the
other party’s detriment.

Submissions to the Draft DTCS FAD

Telstra sought an amendment to the definition ainfi@lential Information’ to ensure that
information which is not strictly confidential irature is not subject to unnecessary
restrictions'* Telstra also sought amendments to broaden theitpedmses and disclosure
of confidential information in order to better et how information is legitimately used and
managed on a day to day basis in relation to thplgwf the servicé* Further, Telstra also
submitted that clause 7 of the confidentiality utalking at Annexure 1 to Schedule 5 be
removed, because it does not reflect how most bas@s store their informatidfi.

ACCC views

The ACCC broadly accepts Telstra’s requested amentinto the Confidentiality provisions
of the DTCS FAD to better reflect how this infornoatis used by parties to manage the day
to day operations of their businesses.

The ACCC accepts Telstra’s recommendation thatimédion which has been aggregated
should not be classified as confidential informatiBlowever, the ACCC does not consider it
appropriate to limit the definition of confidentialformation to information concerning the
supply of the DTCS to the access seeker. This mageessarily narrow the definition of
confidential information and expose information ethimay be commercially sensitive,
whether or not it is directly connected to the symb the DTCS to the access seeker.

The ACCC does not consider it appropriate to ac€efsitra’s proposed new clauses 5.5(j)
and 5.5(k) as disclosure in response to requests fegulatory authorities or government
bodies are adequately covered by 5.5(g).

The ACCC accepts that clause 5.10 be amendedItaaaotification rights in response to
events specified in clause 6.7 as this is reaseraid in the legitimate business interests of
the access provider.

The ACCC notes that the confidentiality undertakitbg\nnexure 1 to Schedule 5 of the
DTCS FAD is an example only. The ACCC thereforesdioat consider it necessary to
remove clause 7 of the confidentiality undertakipgrties are free to agree a confidentiality
undertaking which better reflects their circumstsic

133 Telstra, Response to the Commission’s Draft DT@® For the DTCS — Non-price terms and conditions,

Public version, March 2012 p.13.

Telstra, Response to the Commission’s Draft DT@® For the DTCS — Non-price terms and conditions,
Public version, March 2012 pp.13-14.

Telstra, Response to the Commission’s Draft DT@® For the DTCS — Non-price terms and conditions,
Public version, March 2012 pp.14.
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Schedule 6 - Suspension and termination
The DTCS FAD includes provision relating to susp@em&nd termination.

Draft DTCS FAD

The ACCC included suspension and termination pronssin the Draft DTCS FAD to allow
service providers to suspend or cease serviceasorable circumstances, while also
ensuring that the businesses of access seekarstatesrupted for trivial matters.

Submissions to the Draft DTCS FAD

Telstra sought amendments to allow the accessqepthe right to immediately suspend
supply in circumstances that are legitimate aneésgary to do st®

Telstra also submitted that clause 6.1(a) be antetwdmclude that a ‘Payment
Breach’(being a failure to pay any amount owingemnttie FAD by the due date) by an
access seeker to also constitute a suspensionaveet the FAD?

Telstra reiterated that access seekers stamupleteremedial action under the remedy
period in subclauses 6.1(e), 6.1(f) and 6.4(f)(i&ther tharommenceemedial action

within those timeframes. Telstra argued that theeru drafting allows access seeker a grace
period within which they need not act.

In respect of subclauses 6.1(g) and 6.1(h), Tetstrght amendments to reflect that where a
suspension event subsists; the right of suspessionld apply t@any supply of service to the
access seeker, and not to any requests for sugag adter the date of breach.

Telstra also sought the inclusion of a new sube&&ui4(e) which would allow an access
provider to immediately cease supply where an acsesker commits a material breach that
is incapable of being remedied.

In a confidential submission to the ACCC, a paeguested that this schedule include a
provision requiring the access seeker to payousdineice for the remaining contract period
in a lump sum if a service is terminated as a tasfd breach by the access seeker. In
addition, while a service is in suspension resglfrom a breach by the access seeker, the
party requests that the FAD specify that the mgnthlrges continue to accrue and be paid
by the access seeker.

ACCC views

The ACCC agrees that it is appropriate to includmediate rights of suspension during an
emergency, to maintain safety to networks and psrand to respond to the events specified
in clause 6.7. The ACCC does not consider it apjaitgto accept Telstra’s proposed clauses
6.X(d) and 6.X(f), as this would effectively makecarity a precondition to supply and may
cause delays in access to the service.

13 Telstra, Response to the Commission’s Draft DT@®D For the DTCS — Non-price terms and conditions,

Public version, March 2012p.16.
Telstra, Annexure A - Proposed amendments to [Bral Non-price terms, March 2012, clause 6.1(a).
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The ACCC is not persuaded that there is a needriptiie meaning of a Suspension Event
under the FAD. The ACCC considers that the origdrafting to this clause is reasonable, as
it first allows the access provider to lodge aitgldispute under Schedule 4 (General dispute
resolution procedures), before pursing furtheroacti

The ACCC maintains that it would be unreasonableduest access seekers to complete
remedial action within the timeframes specifiegutclauses 6.1(e), 6.1(f) and 6.4(d)(ii) to
Schedule 6 of the DTCS FAD. Access seekers mayreetime to identify and consider an
issue first, before setting up the relevant proceslfor compliance. The ACCC will maintain
the current drafting to subclauses 6.1(g) and §.I{te suggested amendments by Telstra
may be excessive and would allow an access protodarspended service before the
prerequisites of a suspension event has been met sispension notice has been issued.

The ACCC considers that Telstra’s proposed newlaube 6.4(e) is unnecessary as the same
issue is adequately covered by subclause 6.4@g¢hedule 6.

Based on available information, the ACCC is notwoced that access seekers should
continue to provide payment for a service thatlieen suspended or terminated due to a
fault of the access seeker, as this may be exeeasiy unnecessary to include in an FAD.
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Schedule 7 - Liability and indemnity
The DTCS FAD includes provision relating to liabiland indemnity.

Draft DTCS FAD

The ACCC included liability and indemnity provis®m the Draft DTCS FAD to facilitate
commercial negotiations and reduce associatedesto entry.

Submissions to the Draft DTCS FAD

Telstra maintained that it is unnecessary to irelligbility and indemnity provisions in the
DTCS FAD"® while Optus requests that these provisions lemgthened to ensure the terms
are fair and reasonable.

Telstra argued that if liability provisions arelie included, a minimum liability cap of $1
million be included, to ensure that the accessigeywcan recover any losses caused by small
acquirers® Additionally, Telstra requests that a separater®itlion liability cap apply to
losses or damages arising from access to the aoamsder’s facilities'*

Telstra also proposed the inclusion of new cladsgsind 7.6 to address liability for third
party negligence claims, losses arising from tlwaflcasting, use, transmission,
communication or making available of any mateaal] to allow limitations of liability"*

Optus argued that clause 7.3 should not be limitestope and should include indemnity for

acts or omissions which lead to the death or patdajury to “any person®*

Optus submitted that clauses 7.7 and 7.9 to th& DileCS FAD address the same issue. It
therefore requested that clause 7.7 be deletetlisasnnecessarily broader in scope and the
removal of this clause would remove potential csitfon or inconsistency? In its
supplementary submission to the Draft DTCS FADsffalrejected Optus’s argument and
asserted that clauses 7.7 and 7.9 do not addessutie issué? Clause 7.7 specifies the
circumstances in which the indemnifying party i$ ineble to the innocent party, while
clause 7.9 sets out the circumstances in whicimtiemnifying party’s liability is reduced.
Telstra therefore argued that the ACCC retain daus7 and 7.9 to the Draft DTCS FAD.

Telstra requested amendments to clause 7.10 OrafeDTCS FAD, to reflect that an
indemnifying party may (but is not required to) dant the defence of a third party claim

138 Telstra, Response to the Commission’s Draft DT@D For the DTCS — Non-price terms and conditions,
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against an innocent party, upon receiving notictihaf claim. Further, Telstra also sought the
inclusion of a new clause to ensure that if an mmaiéying party is given the conduct of the
defence against a third party claim, the innocantyomust cooperate with the indemnifying
party and assists in the conduct of negotiations.

ACCC views

The ACCC considers that liability provisions in th& CS FAD are necessary to provide
regulatory guidance about the balance that shaulachieved in allocating commercial risk.
Parties should be free to allocate commercialiriskreasonable manner. However, it would
be inappropriate for the DTCS FAD to set liabiligovisions which create an unreasonable
barrier to entry or require access seekers to theryisk of losses that are not under its
control.

Given the lack of information currently availabtethe ACCC, the ACCC does not consider
it appropriate to specify liability caps into th@ OS FAD.

The ACCC consider it would be inappropriate to egt8ability to “any person”, as
requested by Optus. The proposed definition foptiesentative’ as currently defined in the
FAD intentionally excludes the end-users of a paatythe ACCC considers it would be
unreasonable to extend liability to the end-usées marty.

The ACCC has adopted Telstra’s proposed new clagses it is reasonable and would be in
the interests of all parties. Clause 7.5 ensur@setaich party indemnifies the other party
against all loss arising from a claim by a thirdtpagainst the innocent party to the extent
that the claim relates to a negligent act or orais$iy the first party/representative of the first
party. However, the ACCC does not consider it appate to accept Telstra’s proposed
clause 7.6 as it would extend to end-users andaappe be unnecessarily broad in its
application.

The ACCC does not consider it appropriate to actefdtra’s proposed amendments to
clause 7.10 or Telstra’s proposed new clause adthese terms are unnecessary for
inclusion in an FAD.
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Schedule 8 - Network upgrade and modernisation
The DTCS FAD includes provisions for network upgreiédnd modernisation.

Draft DTCS FAD

The ACCC included network upgrade and modernisaironisions in the Draft DTCS FAD,
to help parties manage service disruptions andadmgrse implications of network
disruptions.

Submission to the Draft DTCS FAD

Telstra maintained that the DTCS is unlikely todlffected by network upgrades and
modernisations, given the nature of the servicethadvay in which ‘Major Network
Modernisation and Upgrade’ has been defined irbDitadét DTCS FAD. Telstra sought
clarification as to whether the ACCC intended tdude Schedule 8 in the DTCS FAD, as
footnote 97 of the Explanatory Statement to thettaCS FAD noted that the DTCS FAD
will not deal with network modernisation and upgrad

Both Nextgen and Telstra argued that the obligationposed by Schedule 8 are onerous and
would not be in the legitimate business interetaaier and carriage service providérs.

Nextgen argued that the timeframes imposed by e84l and 8.3 are onerous and not
necessary and that it would be more reasonabletode for “reasonable notice given the
circumstances of the particular transmission nétwmendernisation or upgradé*

Telstra and Nextgen both argued against the omig&br access providers to lodge
coordinated capital works program forecasts. Nexaygued that the ACCC should justify
why this provision is necessafy.Telstra noted that it had already lodged a coaitein
capital works program forecast under the DTCS IABich confirmed that Telstra has no
works for the next three years. Therefore, Telatgaued that it would be unnecessary to
request Telstra to again lodge this informatiothedACCC under the DTCS FAD.

ACCC views

The ACCC considers that is necessary to includear&tupgrade and modernisation
provisions in the DTCS FAD, as access seekers dhmubllowed sufficient notice to plan
and respond to upgrade and modernisation work taedder by access providers. For
example, if an access provider chooses to upgnadieamge their network interface, this
information needs to be communicated with acceskese so that they can make appropriate
plans to continue acquiring the service.

Accordingly, the ACCC has amended the definitiofMidjor Network Upgrade and
Modernisation’ to the DTCS FAD to ensure it is agptate to the DTCS. The amended
definition reflects that changes or upgrades twask interface protocols used to provide the
declared DTCS also constitute a ‘Major Network Wzt and Modernisation’.

15 Telstra, Response to the Commission’s Draft DT@® For the DTCS — Non-price terms and conditions,

Public version, March 2012, p.20. Nexgen, Publibr8ission to the Draft DTCS FAD, p.16.
146 Nextgen, Submission response to ACCC Draft FAIQlie version, March 2012, p.17.
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The ACCC agrees that the timeframe proposed cl@usst the Draft DTCS FAD may be
onerous on access providers. As such, the ACC@dédwded to relax the timeframe to allow
“reasonable notice to be provided, given the cirstamces of the particular transmission
network modernisation or upgrade”.

The ACCC accepts that the coordinated capital wpragram forecast sought under clause
8.10 may be onerous and may have unintended comiseggifor DTCS service providers.
The ACCC also understands the parties commeraialiyptiate ‘service level agreements’
into their contracts to ensure continuity of seegicin the event that an access provider
decides to make a network upgrade or modernisafioe ACCC has therefore removed this
clause (and associated provisions) from Schedule 8.
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Schedule 9 - Facilities access
The DTCS FAD does not include Facilities Access/mions.

Draft DTCS FAD

The ACCC included facilities access provisionshia Draft DTCS FAD to ensure that access
seekers receive timely access to an access pravidetlities required for the DTCS.

Submissions to the Draft DTCS FAD

Telstra maintained that Facilities Access provisiare unnecessary and inappropriate to
include in the DTCS FAD Telstra emphasised that any access to the acansday’s
facilities would have to occur prior to the accsssker’s acquisition of the DTC8 As

such, the facilities access provisions in the DDAFCS FAD would not relate to access to the
DTCS. Given that the ACCC can only specify FAD pstns which relate to access to a
declared service, Telstra argued that it is beymowlers of the ACCC to include facilities
access provisions in the DTCS FAD.

Optus and Nextgen requested clarification on hafalilities access provisions would
operate in conjunction with the facilities accessvisions of Telstra’s SSU and the relevant
schedules in th&elecommunications Act 1997 In order to provide certainty to industry,
Optus requested that the DTCS FAD instead adofathiies access terms specified in the
SSuPt

Nextgen also sought clarity as to whether the itasl access terms are only available if they
are directly connected to the supply of the DTCShgysame service provider, how
confidentiality will be respected, and how the diifon of ‘exchange’ should be
interpreted??

ACCC views

The DTCS FAD does not include facilities acceswigions. The ACCC understands that the
DTCS uses the same exchange facilities, such ag\EHpBce, as other communications
services, such as DSL. Access seekers are thetddelseto have facilities access
arrangements in place in order to provide thoserahrvices. As the DTCS uses the same
facilities, additional facilities access arrangeisare unlikely to be required for the DTCS.

For example, to provide a digital subscriber liB&L() service, the access seeker would first
acquire facilities access to an access providacsities, e.g. TEBA space to locate the
DSLAM equipment. In order to provide connectivityits end-users, the access seeker would

148 Telstra, Response to the Commission’s Draft DT@® For the DTCS — Non-price terms and conditions,
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then seek a backhaul connection from its existiegtion (e.g. inside a telephone exchange)
to a backhaul service provider (collocated at tkehange), typically via a fibre optic cable.
Therefore, in order to acquire the DTCS, the acsesker is likely to have already acquired
most or all of the facilities access (in this cadeBA) they need. If so, they are unlikely to
need to acquire facilities access again or acquditional access to facilities for the DTCS.

With regard to the Telstra’s SSU, the ACCC accepigdtra’s SSU in February 2012 after
the Draft DTCS FAD was published. Under the Acg ACCC must not make a FAD that
would prevent Telstra from complying with the S88UThe ACCC considers that including
facilities access provisions in the DTCS FAD woultdthis context, create unnecessary
uncertainty about the arrangements that apply.

The ACCC recognises that access to exchange spanportant in the lead up to the NBN.
However, the ACCC does not consider that the retmmivihie facilities access schedule from
the DTCS FAD will hinder an access seeker’s abibtgacquire the DTCS for an NBN access
service. As mentioned earlier, before an accedsesaequires a DTCS service to supply an
NBN service, it is likely that they will already Y@ acquired most or all of the facilities
access at the service provider’s facility, manyhbfch will be Telstra exchanges. Therefore,
an access seeker is not expected to need additamilgies access to acquire the DTCS.

However, if the ACCC receives evidence of unintehdensequences as a result of the FAD,
the ACCC will consider an appropriate regulatorgp@nse, which may include undertaking a
variation inquiry or issuing a BROC.

The ACCC also notes that access to facilitiesss alibject to regulation under Schedule 1 to
the Telecommunications Act 1997.

153 section 152ER(3) of the Act.
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6. COMMENCEMENT AND EXPIRY

Draft DTCS FAD

The Draft DTCS FAD proposed that the DTCS FAD comaogeon publicatioli* and expire
on 31 December 2014, nine months after the DTC3abs®n is due to expire. This expiry
date was considered necessary because the scD@€8&f Declaration needs to be
determined in a declaration inquiry before the ggit exempt areas can be benchmarked
using regression analysis. Therefore, the dectaratiquiry needs to be completed before
prices can be set in a new FAD.

Submissions to the Draft DTCS FAD

Nextgen and Telstra both consider that it is reablanfor the DTCS FAD to expire after the
DTCS Declaration expire's: A number of other stakeholders, including Macogidielecom,
Optus, Primus and VHA raised some concern wittptioposed expiry date for the DTCS
FAD, submitting that prices should be set for nagler than 12-18 monthi¥. Macquarie
Telecom specified that it is inappropriate to lackprices for three years when the pricing
data is essentially 12-18 months old, particulgixen that prices are generally expected to
fall.*’

VHA responded to stakeholder claims that that atshaation for the FAD may distort
commercial negotiations from longer term agreembwptarguing that it is more important to
ensure that the prices set in those agreemenggtefificient prices?® In its argument, VHA
emphasised that the only cost based pricing casupeefficient prices and requested that
the ACCC set for the FAD 12 months and pursue lcaséd pricing for the longer term.

Telstra submitted that the non-price terms and itimmd should commence 21 days after the
date on which the DTCS FAD is published to allomeito implement the new terrifs.

ACCC views

The DTCS FAD commences on the day of publicatiahwaill expire on 31 December 2014.
The ACCC considers the price terms and non-pricedeshould commence together to
provide certainty about the arrangements that afig ACCC notes that the majority of

54 This will automatically revoke the DTCS IAD whiéghdue to expire the day immediately before the aay
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non-price terms are already in force under the DTAI$and that the DTCS FAD non-price
terms are broadly consistent with the IAD termse RCCC also notes that parties may agree
commercial terms that differ from those in the DTEAD. The ACCC therefore does not
consider a need to delay the commencement of thgnoe terms in the DTCS FAD. The
ACCC may consider a variation inquiry or BROC iéth is a need for regulatory

intervention.
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7. Assessment of price terms against subsection
152CBA(1)

7.1 Long-term interests of end-users

Subsection 152BCA(1)(a) of the Act requires that ACCC consider the long-term interests
of end-users of carriage services or services ggpl means of carriage services in making
an access determination. Section 152AB(2) of thienates that the following objectives be
met in determining whether a thing promotes theH:TI

» promoting competition in markets for carriage seegiand for services supplied by
means of carriage services

« achieving any-to-any connectivity in relation tare@ge services that involve
communication between end-users, and

* encouraging the economically efficient use of, #releconomically efficient
investment in, the infrastructure by which telecoumncations services are supplied.

Promoting competition

In assessing the price terms of the FAD againstdtiierion, the ACCC has considered the
relevant markets for this service and services lgeghpy means of this service, and had
regard to whether the price terms remove obstéotesnd-users gaining access to
telecommunication servicés.

The ACCC has previously stated that the relevamketdor the DTCS includes wholesale
transmission and the range of retail services (ikas transmission services) delivered over
optical fibre. This includes the national long diste, international call, data and IP-related
markets'® The ACCC consider these markets continue to beefegant markets for the
supply of the DTCS.

The DTCS FAD provides a method for ascertainingaximum annual price for a DTCS
service with the highest quality of service in mtapital, metropolitan, regional and tail-end
locations. The FAD prices are set as the mean salibenchmarked prices of unregulated
transmission services collected from industry i danuary — September 2011 period.

The ACCC notes that services with the highest guefiservice, and the corresponding
higher price, may not be required by access se@&kalscases. The FAD price terms do not
prevent different quality services being negotiatethe market at lower prices. Such
services could be offered by existing service piexs or new entrants.

The FAD prices for metropolitan services, includmgtropolitan tail-end services, are based
on market prices in the 2010-2011 period. The FADgs are lower than the metropolitan
prices in the DTCS IAD released in April 2011. bee cases, the FAD prices are higher
than market prices in 2012. The ACCC notes th@0it2, some access seekers have
negotiated prices with some access providers tkedbwer than FAD prices. The ACCC

161 see subsection 152AB(4) of the Act.
162 5ee ACCC 2008 DTCS Exemption Decision and the AQGT) DTCS Declaration Variation Inquiry,
September 2010, p.21
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considers this is not unexpected because the highelrof competition in metropolitan areas
would be expected to create downward pressureioespr

The ACCC notes that the price of transmission sesvin regional areas is widely regarded
as an obstacle to service providers being abléf¢o lower prices to retail and end-user
customers, especially service providers in regianaas. The FAD prices for regional
services are significantly lower than the DTCS Ipiices and prevailing 2010-2011 prices.

The ACCC expects the FAD prices for regional s&viwill provide downward pressure on
prices and help remove obstacles for access tgpehadolesale transmission services and
downstream retail communications services. The B@{30 expects lower transmission
prices in regional areas would be passed on tauseds. Furthermore, lower transmission
prices reduce a significant wholesale cost for R8Bgecially for RSPs providing services in
and across regional areas, and could thereby reddbagrier to entry for potential new RSPs.

The ACCC recognises that lower wholesale transomsgrices may reduce the prospect of
increased competition in the transmission marketfibecause of potentially lower
anticipated returns. However the ACCC also recagnikere is a balance between more
competition upstream, which may be limited dueh®inherent high fixed and sunk costs of
investing in transmission networks, and downstreahich may be more extensive due to
the lower investment costs. As alluded to eartleg, ACCC considers the relevant
downstream services include the range of retaices that use transmission services, such
as national long distance, international call, @atd IP-related services.

Any-to-any connectivity

The ACCC considers this criterion is relevant teweing that the DTCS FAD does not create
obstacles for the achievement of any-to-any coiwviggtas defined by subsection 152AB(8)
of the Act. Any-to-any connectivity is achieved wpifleach end-user is able to communicate
with each other end-user who is supplied with #rmae service or a similar service, whether
or not the end-users are connected to the sanmiefeunication network?

The ACCC considers that price terms that reflegetafiicient cost of supplying the service
and provide more transparency about the factotsaffeect the costs of supply will not create
obstacles to achieving any-to-any connectivitymoice and data services that use underlying
transmission networks. Prices that broadly reftests with a normal rate of return are
expected to put downward pressure on wholesalpriisgs offered by access providers to
access seekers which can then be passed on tsergl-uower prices are also expected to
encourage take-up of services and facilitate maerconnection between networks by
removing a cost barrier to entry for alternativeypders. The ACCC also expects that
transparency about the drivers of costs, such @grgphic path protection, can help access
seekers negotiate service configurations thattlseit circumstances.

The ACCC is of the view that the price terms spedifn the DTCS FAD are based on a
model of prices that broadly reflect the costsugd@y and include a normal rate of return.
The ACCC also considers that the price terms IrXRES FAD provide transparency about
the main factors that affect costs. As such, th€B8Considers the DTCS FAD price terms

183 Subsection 152AB(8) of the Act.
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remove obstacles for achieving any-to-any connggtand will help to ensure that end-users
are able to communicate with other end-users was@pplied with the service.

Economically efficient use of and investment in imastructure

In considering whether the DTCS FAD encouragesthieient use of, and investment in,
infrastructure the ACCC has had regard to the reqents set out in subsections 152AB(6)
and (7A) of the Act. The ACCC considers this ¢rae refers to the concept of economic
efficiency, with its three components: productigiocative and dynamic efficiency.

Economically efficient use of infrastructure

The ACCC considers that the price terms set byDthéS FAD encourage the economically
efficient use of existing infrastructure. This ischwuse the price terms of the DTCS FAD are
based on the prices observed on exempt transmigsibes. Exempt transmission routes are
considered relatively mature and competitive witiuanber of service providers and prices
that reflect competitive pressure from alternatieevice providers and services.

As such, the ACCC considers that the prices ofisesvon exempt routes are a proxy for the
prices of services provided in a competitive envinent. They are also considered a proxy
for prices that recover costs and provide a noretakn on investment. Further, the prices of
exempt services are considered a proxy for thesowederlying costs, and thereby reflect an
acceptable level of productive and allocative eficy. Similarly, the prices of services in
competitive areas are taken to represent competigisponses to technological improvements
and changing access seeker requirements, sucbhwmgrdemand for high data rates and
Ethernet services, and therefore reflect an acblptavel of dynamic efficiency.

In addition, the FAD price terms for recurring ofp@s account for the complex inter-
relationships between the key factors which affeite on competitive routes — distance,
data rate, protection, quality of service and raype. The ACCC considers that setting
prices based on the most important cost driversxmtaat regulated prices are priced
efficiently and not based on irrelevant factorsisTieduces the risk that regulated prices
over- or under- recover the efficient costs of jpiowg the declared service.

The FAD makes it possible to determine prices fandalone tail-end services, unbundled
from metropolitan, regional and inter-capital seed. The ACCC considers this transparency
could encourage more efficient use of tail-endasfructure and new entrant competition in
the supply of tail-end services.

The FAD price terms may also encourage new eniycampetition in downstream markets.
This is because the FAD is expected to create danthpressure on wholesale prices and
thereby reducing price obstacles to retail serprowiders. Costs savings can be used to
innovate, improve productivity, reduce producti@sts and increase the range and quality of
services for downstream customers.

The FAD does not include a mechanism to reviewegrizefore the FAD expires. The ACCC
considers that price terms fixed for the duratibthe FAD provids appropriate certainty to
the market. It also promotes efficient use ofasfructure, as access seekers and access
providers know up front how the declared servick lva regulated for the duration of the
FAD, subject to unforseen events or unintendedemumsnces arising. Regulatory certainty
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may also encourage efficient market entry, encaupgties to commercially negotiate
longer term contracts and promote more economiedfigient use of infrastructure.

Economically efficient investment in infrastructure

The ACCC considers that the DTCS FAD price ternoamage efficient investment in
infrastructure. As explained in the previous settibe FAD price terms are based on the key
cost drivers affecting prices in competitive araad reflect costs which include a normal
return on investment. Furthermore, the ACCC comsitltee FAD price terms are based on
prices that reflect a level of productive, alloeatand dynamic efficiency. This provides
sufficient and appropriate incentives for efficiamtestment in infrastructure.

While the ACCC recognises the high fixed and surdt< of investing in transmission
networks, the ACCC considers these risks are niéchhy regulated prices which enable a
return on the efficient costs of investment.

The ACCC notes that access providers employ diftguecing structures, such as different
distance bands, to recoup the costs of their inveists and achieve a commercial return. The
ACCC notes that the Final Regression Model undeipgithe price terms in the FAD is
based on information from DTCS service provides/ling services across the country.
The ACCC therefore considers the FAD takes accolitite different cost structures used by
access providers to achieve a normal return orstnvent.

The ACCC also recognises that higher quality trassion services involve higher costs. The
ACCC has therefore based the regulated price ohigest quality of service available in
the market. The ACCC considers this provides guidabout appropriate prices to recover
the costs of investing in infrastructure to proveggvices of sufficient quality, such as
geographically diverse transmission routes thahtaai a robust transmission network.

The ACCC notes that services with the highest guefiservice, and the corresponding
higher price, may not be required by access se@&kalscases. The FAD price terms do not
prevent different quality services being negotiatethe market at lower prices. Such
services could be offered by existing service giexs or new entrants. If access providers
with lower quality services adopt the FAD pricdse ACCC expects access seekers will seek
to negotiate prices down or seek another provider.

Including a factor to account for the highest ayadif service also helps ensure that regulated
prices are not so low as to discourage pro-conmpeiiivestment that might otherwise occur.
Furthermore, by selecting regulated prices basdati@mean value of prices predicted by the
pricing model, the FAD balances the risk of setfiniges too high or too low.

In relation to geographic diversity, the ACCC mains that transmission services are priced
efficiently if the prices reflect a resilient netekcstructure with redundant paths. The FAD
price terms take account of the higher cost of joliag protection in the form of geographic
path diversity. This is limited to the inter-exclg@ncomponent of metropolitan, regional and
inter-capital routes but does not extend to tad-sutes as geographic path protection is
rarely applied to tail-end services. This encousagféicient investment by setting prices to
recover the costs of providing services with tkigl of resilience without over-recovering
for geographic protection where it is not provided.
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7.2 Legitimate business interests

The ACCC considers that the legitimate businessasts relating to the DTCS FAD prices
are an access provider’s interest in earning a abcommercial return on its investments
having regard to the relevant risks of investni&nh considering the legitimate business
interests of the access provider, the ACCC hagégatd to what it sees as necessary to
maintain those interests.

The DTCS FAD sets prices based on competitive D$€8ices. The ACCC considers
prices of DTCS services on exempt routes are cdtiveetnarket price$® and reflect access
providers’ interests in earning a normal commenaalrn while allowing for the costs of
investment to be recovered. In contrast, the p¢EXTCS services in regulated areas are
more akin to monopoly or duopoly prices. Hence AR C has not set FAD prices based on
prices associated with declared DTCS routes.

In addition, the FAD sets prices at a level thategponds to the highest quality of service.
This is based on a qualitative assessment of apcesgglers’ networks’ capabilities in terms
of each provider’'s network coverage, the levelrot@ction that can be provided, and the
availability and reliability of those services. éfuality of service factor is intended to
ensure the costs of providing higher service gealitan be recovered by the FAD prices.
The FAD sets prices at the highest quality of seryQoS1).

The FAD price terms also take account of the colspsoviding geographic path protection,
which is a superior and more costly form of pratatt The ACCC remains of the view that
transmission services are priced efficiently ifytmeflect a resilient network structure with
redundant paths and that a pricing mechanism wémclourages investments in networks
with ring structures is desirab!®.Capturing the effects of protection on pricingues
service providers are compensated for investirgeographically diverse infrastructure.

The FAD price terms also account for the highetso$ providing services between the
mainland and Tasmania. The ACCC recognises theshigst of investment and the risks of
operating a route that contains a significant salesenponent. The FAD therefore provides
for an uplift of 40 per cent on routes to Tasmdaiaompensate service providers for the
higher cost of delivering services over the subnaalink.

The ACCC considers that by setting price terms dbasethe prices of competitive services
and by taking account of the costs of providingtifghest quality of services and geographic
path protection, the FAD price terms consider gggtimate business interests of access
providers.

164
165

ACCC,Resolution of telecommunication access disputeguide March 2004 (Revised), p.56.
ACCC, Final report on reviewing the declaration of the ©F March 2009, Appendix 1.
186 accc Discussion Paper on Pricing the DT,@®ril 2010, page 10.
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7.3 Interests of persons with a right to use the sgce

The ACCC considers that this criterion requiresARECC to have regard to the interests of
access seekers. Transmission networks form a ley far downstream services including
voice and broadband internet services, availabée beth fixed and wireless platforms. The
recent growth in broadband and mobile data uptakedcussed attention on the availability
and cost of transmission services. Access seekersihdicated that the lack of access to
competitively priced transmission has inhibited tbiout of competitive high-data rate retail
services, particularly in regional areas.

The DTCS FAD price terms are based on the pric&T@S services in competitive areas.
The ACCC considers these prices are closer to@fticosts that include a normal rate of
return and lower than the prices of DTCS servioagicompetitive areas, particularly in
regional areas. To the extent that FAD prices erdatvnward pressure on commercially
negotiated prices, the FAD price terms thereforeebits access seekers.

The FAD allows prices to be set for services omamiqgular geographic route and with a
particular data rate, distance, level of protectibthe highest quality of service. This means
the FAD price terms can be used to determine ptiw#sare tailored to the needs of access
seekers’ individual circumstances which can thendes to inform commercial negotiations
and investment decisions.

The FAD allows prices to be set for data ratesoup,®00Mbps (1Gbps). The ACCC does
not, at this time, have sufficient data availableset prices for higher data rates.

The FAD sets prices for metropolitan, inter-capétadl regional services which include a tail-
end component. It also provides a method for asiceng the price of tail-end services that
are not bundled with other services, ie standalaitend services.

The FAD prices for inter-capital, metropolitan aedional services include the price of a
tail-end component. As a result, when determinirgggrice of a regulated inter-capital,
metropolitan or regional service, the FAD doesnequire the price of a tail-end service to be
added to the price of the other service. The ACGSitlers this ensures regulated prices do
not over-recover the the costs of tail-end services

The ACCC notes that tail-end services are usuaihdled with inter-capital, metropolitan

and regional services and are rarely providedasislone services. The price of tail-end
services is therefore usually incorporated in ttaltprice of another service. By providing a
method to ascertain the price of standalone tallssvices, the FAD provides access seekers
with greater transparency about the costs of régdilservices. The ACCC expects this
transparency will inform investment decisions aadld stimulate demand for standalone
tail-end services, which are not widely availakléhss time.
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7.4 Direct costs of providing access

The direct costs of providing access to a declaegdice encompass those costs that are
necessarily incurred (or caused) by the provisioacoess. In this context the phrase ‘direct
costs’ is interpreted to mean that an access phoald cover the direct incremental costs
incurred in providing access including contributfonindirect costs, but not compensation
for loss of any ‘monopoly profits’ that occur asegult of increased competition.

The ACCC DTCS pricing inquiry in 2010 found a numbgissues with identifying and
allocating costs that can be attributed only toDA€S and not to any other service. In
particular, regulatory and statutory reporting liegments do not provide the level of detail to
assess the underlying cost of transmission serviicegldition, historical costs mostly relate
to the copper network and their application to $raission services carried over other
infrastructure may be limited.

However, the ACCC considers the prices of competisiervices are a reasonable proxy of
the costs of supplying services in a competitivdremment with a normal rate of return. The
ACCC considers that the prices in a competitivekeiaallow access providers to recoup the
direct costs incurred in providing services, evesugh direct costs may be allocated across a
number services provided by the access providestefbre in using the market based prices
on competitive exempt routes, the ACCC considasithgeneral, the access provider will

be able to recoup the direct costs of providingeasdo the declared DTCS service.

7.5 Value of extensions and enhancements

The ACCC stated in the 1997 Access Pricing Priesiphat if an access seeker enhances the
facility to provide the required services, the ascprovider should not attempt to recover any
costs related to this enhancement for themsehasaly, if an access provider must enhance
a facility to provide the service, it is legitimdte the access provider to incorporate to the
access price some proportion of the cost of doin§’s

The ACCC considers that significant capability emteanents are not required for the
provision of DTCS services. Therefore this critarie not considered to be relevant in the
context of the FAD price terms.

7.6 Safety and reliability requirements

The ACCC considers that this criterion requires taans of access should not compromise
the safety or reliability of carriage services asdociated networks or facilities. The ACCC
has previously stated that terms and conditionsldheflect safe and reliable operations and
should not require work practices that would belifko compromise safety or reliability.

The ACCC is of the view that the regulated pricethe DTCS will not compromise the safe
and reliable operations of this service. The regdlgrice is based on market prices that are
expected to already take into account the costmsfiring appropriate safety and reliability
standards are met. In setting the price at a katlreflects these costs, access providers are
able to undertake the required operational anchieahexpenditure to ensure safe and
reliable operations.

1671997 Access Pricing Principles, p. 11.
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The Final Regression Model to the DTCS FAD takés atcount differences in protection
on certain routes. By capturing the effects of g¢ctibn on pricing, the service provider is
adequately compensated for investing in networlaeobments to ensure protection is
available and is provided with the incentives ffficeent investment in protection. This
enhanced protection is expected to contributeg¢ad¢hable operation of the network.

Therefore, the ACCC considers that in determinirgDTCS FAD it has had appropriate
regard to the operational and technical requirempatessary for the safe and reliable
operation of carriage services, telecommunicatiwta/orks or facilities. The price terms of
the DTCS FAD are not considered to lead to worktcas that would be likely to
compromise safety or reliability.

7.7 Economically efficient operation of a carriageervice, a
telecommunications network or a facility

The ACCC’sAccess Dispute Guidelinestes that the phrase ‘economically efficient
operation’ embodies the concept of economic eflicye This calls for a consideration of
productive, allocative and dynamic efficiency. kbuld not appear to be limited to the
operation of carriage services, networks and teesliused by the access provider supplying
the declared service but would seem to includeetloperated by others (for example, service
providers using the declared service).

A consideration of the productive, allocative aryaa@mic efficiencies in relation to the
DTCS market is set out in the section that reladigke LTIE.

The methodology employed by the ACCC to determimzep for the DTCS FAD is
underpinned by the assumption that regulated pbiassd on prices observed in competitive
markets reflect a higher level of economic efficgthan those found in declared markets
with monopoly (or duopoly) pricing characteristiéscordingly, the ACCC considers that
the price terms set in the DTCS FAD promote thenenacally efficient operation of

carriage services provided by access providersefisag/ those operated by access seekers
using the DTCS to supply downstream services.

In addition, the way the DTCS FAD sets prices aot®tor the levels of investment required
to ensure that the DTCS operates at an economgfdiltyent level. For instance, the prices
the ACCC have used are based on competitive mpricets that reflect levels that encourage
efficient investment in and the operation of the@sl' Further, the regulated prices are not
set too high so as to encourage unnecessary diipticd DTCS infrastructure. The ACCC
therefore considers that the prices set in the DFE&B are likely to promote the
economically efficient operation of carriage seeg@nd telecommunications facilities.
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8. Assessment of the non-price terms of the DTCS FAD
against subsection 152BCA(1)

The ACCC has included non-price terms and conditiarthe DTCS FAD covering the
following issues:

* Billing and notifications

» Creditworthiness and security

» General dispute resolution procedures
» Confidentiality provisions

* Suspension and termination

» Liability and indemnity, and

« Network upgrade and modernisatiéh.

The ACCC has assessed the inclusion of these noa4erms and conditions against the
statutory criteria in subsection 152BCA(1) of thet And provide its views below.

8.1 Billing and notification

The terms regarding billing and notifications aeé@ut in Schedule 2 of the DTCS FAD.
These provisions specify the way in which an acpesgider may bill for services and set
out procedures for resolving billing disputes. B@CC'’s views in response to stakeholder
submissions are detailed in section 5.4 of thidamqgiory statement.

Paragraph 152BCA(1)(a) — whether the determinationvill promote the LTIE

The ACCC has considered whether the billing andfioation terms set out in Schedule 2 of
the DTCS FAD will promote the LTIE. The ACCC beless/these provisions will promote
competition in DTCS markets and encourage efficiewestment in infrastructure. The
ACCC does not consider that the billing and nadificn terms directly concern the
connectivity of telecommunications networks.

The billing and notification terms promote competitin DTCS markets by preventing
unnecessary disruptions to business activitiesrasudt of errors or ongoing disputes. The
terms also help to ensure accurate and timelygilkvhich allows access seekers to then bill
end-users in a timely manner.

By specifying the timeframes for providing invoicasd making payments, the billing and
notification terms help to promote certainty focess providers. The terms also reduce
capital risks by providing assurance of how investtrcosts will be recovered. As a result,
the provisions promote the economically efficiantestment in infrastructure by which listed
services are supplied, and any other infrastrudiyirehich listed services are capable of
being supplied.

%8 The Draft DTCS FAD also included a schedule failites access provisions. However, the ACCC dedid

to remove this schedule after considering submissieceived from stakeholders. The reasons foatkis
discussed further in section 5.11 of this explarestatement.
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Paragraph 152BCA(1)(b) — legitimate business intests of a carrier or CSP

The ACCC has balanced the legitimate businessaisitenf the access provider with other
competing considerations under subsection 152BCéf(fl)e Act. The ACCC is of the view
that the terms and conditions in Schedule 2 allogess providers to earn a normal return on
their investment with respect to the risks involveach as not being paid amount owing.
This promotes certainty and encourages efficievestment in the declared service. The
ACCC also considers that an access provider'siegie business interests will benefit from
the certainty of clear and timely billing dispussolution processes.

The ACCC has amended clause 2.23, to ensure thiag lisputes are only escalated
following the completion of the procedures setiautlause 2.18. This supports the legitimate
business interests of access providers by enstiraidilling disputes are only escalated after
a revised proposed resolution has been provided.

Paragraph 152BCA(1)(c) — interests of all personsho have the rights to use the
declared service

The ACCC believes that this criterion requires ed@stion of the interests of access
seekers. The terms and conditions in Scheduletl2edDTCS FAD create obligations
regarding payment of invoices and billing dispubdification. However, the ACCC does not
consider that these obligations are excessiveet@dimt of deterring potential access seeker
entry into the market.

The billing and notification provisions allow acseseekers at least 20 business days before
an access provider can take action to recover drg@iments. This is considered to be a
reasonable length of time for access seekers taifg@and rectify any issues. The ACCC
also considers that the timeframes for escalatiigddisputes will allow access seekers
sufficient time to consider the merits of any digpbefore undertaking any further action.

The rules and responsibilities around billing argpdte resolution set by the DTCS FAD can
reduce the duration of disputes and lead to mdigezit and economical dispute resolution
outcomes. Clause 2.30 also provides an incentivadoess providers to produce accurate
billing information and to rectify errors in a tityenanner. This will help to prevent
unnecessary disruptions to the business actiwfiescess seekers and other users of the
declared service.

The ACCC considers that the terms in ScheduletBeoDTCS FAD are important to access
seekers because they require accurate and tiniehgladata in order to bill end-users.
Access seekers may be adversely affected if bi#lsraaterially inaccurate or unduly delayed,
or if workable processes do not exist to resolMengidisputes in an appropriate and timely
manner.

Paragraph 152BCA(1)(d) — direct costs of providingccess to the declared service

The ACCC considers that the terms and conditior&cimedule 2 of the DTCS FAD do not
directly impact on the direct costs of providingess to the declared services. Rather, these
terms stipulate the invoicing processes by whidtscare recovered.
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Paragraph 152BCA(1)(e) — value to a person of extsions, or enhancement of
capability, whose cost is borne by someone else

The ACCC considers that the terms and conditior&cimedule 2 of the DTCS FAD will not
affect the value to a person of extensions, or ecdraent of capability, whose cost is borne
by someone else. This is because this schedules tefbilling and notifications and not the
value of network enhancements.

Paragraph 152BCA(1)(f) — operational and technicatequirements necessary for the
safe and reliable operation of carriage services

The ACCC considers that the terms and conditior&cimedule 2 of the DTCS FAD will not
affect operational and technical requirements resrgdor the safe and reliable operation of
a carriage service. The billing and notificatiomte do not address operational and technical
requirements.

Paragraph 152BCA(1)(g) — economically efficient opation of a carriage service

The ACCC considers that the terms and conditior&cimedule 2 of the DTCS FAD help to
promote the economically efficient operation ofaariage service. Clear billing and dispute
resolution procedures help to make operations rffid@ent by improving payment certainty
and the timeliness of dispute resolution.
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8.2 Creditworthiness and security

The terms regarding creditworthiness and securéysat out in Schedule 3 of the DTCS
FAD. These provisions cover the access provideglgs to make enquiries of the access
seeker’s ability to pay, and to require that segumay be provided in certain circumstances.
The ACCC'’s views in response to stakeholder subarissare detailed in section 5.5 of this
explanatory statement.

Paragraph 152BCA(1)(a) — whether the determinationvill promote the LTIE

The ACCC has considered whether the creditwortkiaes security terms and conditions in
Schedule 3 of the DTCS FAD will promote the LTIEheTACCC is of the view that practical
and functional creditworthiness and security tewilssatisfy the objective of promoting
competition by removing unnecessary barriers foeas seekers, while providing protection
against capital risks for the access provider. 8¢mirance provided to access providers will
also lead to economically efficient investmentnfrastructure. The terms and conditions in
Schedule 3 of the DTCS FAD do not directly cond@enconnectivity of telecommunications
networks.

The terms and conditions in Schedule 3 of the DFBD seek to effectively balance the
interests of access seekers and access provider#TCC understands that unnecessary or
excessive creditworthiness information or secuetyuirements could potentially delay or
frustrate an access seeker’s ability to acquire@es. This may create an obstacle to their
ability to compete in the telecommunications mask&he ACCC has developed the terms
and conditions to ensure that they are not unnacgss excessive to the extent that they
would deter entry or hinder an access seeker’'gyatml compete in telecommunications
markets.

The ACCC considers that the terms and conditior&cimedule 3 of the DTCS FAD help to
minimise the financial risk for the access providéris will provide assurance to the access
provider that it will recover the costs of investrheBy providing protection for the access
provider, this will help to promote competition agwicourage economically efficient
investment in infrastructure.

Paragraph 152BCA(1)(b) — legitimate business intests of a carrier or CSP

The ACCC has considered the impacts of Schedufeét®dTCS FAD on the legitimate
business interests of access providers. This iegotonsideration of an access provider to
achieve a normal return on investment, having egathe relevant risks involved.

The creditworthiness and security terms will bernté# access provider by providing security
and reducing financial risk. The provisions seekatance the rights of access providers to
make enquiries of an access seeker’s ability tofpagervices and to provide security, while
also ensuring that terms don’t create barriersitoye

The provision of security protects the access s interests of being paid for a debt due.
Allowing the access provider to request securitipkeeall credit checks are completed
benefits the access provider by not exposingtitéarisk of default in the intervening period
of supply.
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The access provider’s ability to request creditiioess information from the access seeker,
to receive it within a certain timeframe and thequire security to be altered, further
supports the legitimate business interests of thess provider to ensure cost recovery.

To better serve the legitimate business interddtsecaccess provider, the ACCC has also
amended clause 3.3(b) in the DTCS FAD to ensutestraurity reflects the amount invoiced
in respect of the DTCS.

The ACCC considers that the terms and conditior&cimedule 3 of the DTCS FAD benefit
the legitimate business interests of a carrier ®P @y facilitating the management of
financial risk and protecting its commercial ret@minvestments.

Paragraph 152BCA(1)(c) — interests of all personsho have the rights to use the
declared service

The ACCC is of the view that the terms and condgion Schedule 3 of the DTCS FAD
achieve an appropriate balance between the intepéstccess seekers who have the right to
use the declared service and access providers.

The ACCC has decided that access should not betmrad upon the completion of credit
checks or the provision of security. Security preibons have the potential to create
unnecessary delays in accessing the service andietayentry into telecommunications
markets. The terms in Schedule 3 have been drsiftel that conditional access is to be
requested only in certain circumstances. This neaylben an access seeker is first acquiring
the service and where it does not have a crediryisor when a subsequent event occurs
that would give rise to genuine concerns aroundatioess seeker’s ability to pay its debts.

The ACCC has also concluded that it is not appat@ifior an access provider to determine
the amount and form of security or to determineténms and conditions on which that
security is to be maintained by an access seeké.riiay unnecessarily result in access
providers determining restrictive terms of access.

The Schedule 3 terms and conditions also providéhbaccess seeker to reduce its security
where the access seeker can demonstrate an impgavemnits creditworthiness or a material
change in circumstances. Such credit reviews Hav@dtential to free up working capital for
the access seeker. This counterbalances the laokesftive for the access provider to reduce
security requirements for its downstream competitor

The ACCC considers that the terms and conditior&cimedule 3 of the DTCS FAD
accommodate the interests of all persons who Heredht to use the declared service.

Paragraph 152BCA(1)(d) — direct costs of providingccess to the declared service

The creditworthiness and security terms and camastin Schedule 3 of the DTCS FAD will
not impact on the direct costs of providing acdesbe declared service, as they do not
contribute to those costs. Indirectly, the protattifforded to the access provider means that
any direct costs incurred are likely to be recogere
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Paragraph 152BCA(1)(e) — value to a person of extsions, or enhancement of
capability, whose cost is borne by someone else

The ACCC considers that the terms and conditior&cimedule 3 of the DTCS FAD will not
affect the value to a person of extensions, or ecdraents of capability, whose cost is borne
by someone else because this schedule does nett@lzhanges to the network.

Paragraph 152BCA(1)(f) — operational and technicatequirements necessary for the
safe and reliable operation of carriage services

The ACCC considers that the terms and conditior&cimedule 3 of the DTCS FAD will not
affect operational and technical requirements resrgdor the safe and reliable operation of
a carriage service, as they do not address opeahtand technical requirements.

Paragraph 152BCA(1)(g) — economically efficient opation of a carriage service

The ACCC considers that the terms and conditior&cimedule 3 of the DTCS FAD will not
affect the economically efficient operation of arge service, as they do not impact on the
ability of the access provider and access seekgpdoate their respective services, networks
and facilities in an economically efficient manner.
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8.3 Dispute resolution procedures

The terms regarding the general dispute resolytionedures are set out in Schedule 4 of the
DTCS FAD. These general provisions do not applyilong disputes, which are covered in
Schedule 2 of the DTCS FAD. The ACCC's consideratibstakeholder submissions

relating to the general dispute resolution proceslus detailed in section 5.6 of this
explanatory statement.

Paragraph 152BCA(1)(a) — whether the determinationvill promote the LTIE

The ACCC does not consider that the terms and tondiin Schedule 4 of the DTCS FAD
directly impact on the LTIE in terms of the objeeis of promoting competition, achieving

any-to-any connectivity, and the objective of emaging the economically efficient use of,
and investment in, infrastructure.

However, the existence of defined and balancedutksgesolution procedures indirectly
promotes the LTIE. These procedures can reduciniieeand expense of dispute resolution
for all parties. The dispute resolution procedymesnote regulatory certainty and encourage
parties to confidently engage in commercial nedjotis.

Paragraph 152BCA(1)(b) — legitimate business intests of a carrier or CSP

The ACCC considers that the general dispute rasolgirocedures achieve a balance
between the legitimate business interests of thesscprovider and the interests of the access
seeker. The procedures, obligations and rightsire&ule 4 of the DTCS FAD apply equally
to both access providers and access seekers.

The provisions in Schedule 4 encourage simpleildlextimely and inexpensive dispute
resolution procedures. This prevents undue reliandegal proceedings or arbitrations. It is
in the mutual interest of both access providersaugss seekers to have certainty about
processes regarding dispute resolution and thyetolresolve non-billing disputes quickly.

The mediation processes outlined in Schedule BeoDITCS FAD are in accordance with the
objective dispute resolution guidelines from theskalian Commercial Dispute Centre. The
processes also provide for equal representatioredtation and in front of the expert
committee. Each party is required to bear its oostcof mediation and the expert
committee, and share the costs of the mediatdreondependent member of the expert
committee. In this way, the terms do not place rreasonable share of the costs on one

party.

The ACCC has adopted Telstra’s recommendatiorthieajeneral dispute resolution
procedures be confined to the terms and conditbtize FAD. This allows parties to
negotiate their own dispute resolution proceduoeserms not covered by the FAD and
allows greater flexibility over commercial negoitats.

Paragraph 152BCA(1)(c) — interests of all personsho have the rights to use the
declared service

For the reasons set out above regarding parag&gBCA(1)(b) of the Act, the ACCC is of
the view that dispute resolution procedures bebetith the legitimate interests of the access
provider and the interests of the access seekavdhade the right to use the declared service.
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Paragraph 152BCA(1)(d) — direct costs of providingccess to the declared service

The ACCC considers that the terms and conditior&cimedule 4 of the DTCS FAD do not
affect the direct costs of providing access todéelared service because they do not directly
contribute to the costs of providing access todibeared service. However, the procedures
may indirectly reduce costs for all parties by @dg the time and expense associated with
dispute resolution.

Paragraph 152BCA(1)(e) — value to a person of extsions, or enhancement of
capability, whose cost is borne by someone else

The ACCC considers that the terms and conditior&cimedule 4 of the DTCS FAD do not
relate to extensions, or enhancement of capabilityase cost is borne by someone else
because this clause does not refer to the valnetefork enhancements.

Paragraph 152BCA(1)(f) — operational and technicatequirements necessary for the
safe and reliable operation of carriage services

The ACCC considers that the terms and conditior&cimedule 4 of the DTCS FAD will not
affect operational or technical requirements neargs®r the safe and reliable operation of a
carriage service.

Paragraph 152BCA(1)(g) — economically efficient opation of a carriage service

The ACCC considers that the terms and conditior&cimedule 4 of the DTCS FAD will not
affect the economically efficient operation of arge service, as they do not impact on the
ability of access providers and access seekergdrate their respective services, networks
and facilities in an economically efficient manner.
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8.4 Confidentiality provisions

The terms regarding the use and protection of denfial information are set out in
Schedule 5 of the DTCS FAD. These provisions seasure that confidential information
used or obtained in the course of providing actesst used to the other party’s detriment.
The ACCC'’s views in response to submissions relaidle confidentiality provisions are set
out in section 5.7 of this explanatory statement.

Paragraph 152BCA(1)(a) — whether the determinationvill promote the LTIE

The ACCC considers that the inclusion of confidaitii provisions is in the LTIE because it
protects the confidential information of both accpsoviders and access seekers and prevents
this information from being used inappropriatelheTACCC considers that the

confidentiality provisions in Schedule 5 of the D EAD are necessary to protect the
sensitivity of information that is exchanged durim@ymal business operations.

Appropriate confidentiality provisions are likely promote competition because access
seekers and access providers have assurance iimaiecoially sensitive information cannot
be used to gain a competitive advantage to thénuit of the other party. Parties are also
more likely to make efficient investments in infrasture knowing that their confidential
information is protected. The ACCC considers thatdonfidentiality terms and conditions
do not have an effect on any-to-any connectivity.

Paragraph 152BCA(1)(b) — legitimate business intests of a carrier or CSP

The ACCC considers that the terms and conditior&cimedule 5 promote the efficient use of
confidential information, minimise costs to partieslisclosing information and promote the
legitimate business interests of the access proVidihe confidential information of the
access provider is not properly protected, thesscpeovider may suffer losses. The
confidentiality terms in Schedule 5 of the DTCS FA&lp to prevent that loss.

The ACCC has accepted Telstra’s recommendatiomend clause 5.10 to include
notification rights in response to termination egespecified in clause 6.7. The ACCC
considers that this amendment is reasonable andhe legitimate business interests of the
access provider.

Paragraph 152BCA(1)(c) — interests of all personsho have the rights to use the
declared service

The ACCC considers that the terms and conditionewen Schedule 5 of the DTCS FAD
serve the interests of access seekers. These ipreviglp to protect the confidential
information from misuse by the access provider biing procedures for handling
confidential information. The ACCC recognises ttiet confidential information provided by
access seekers when provisioning services is pallgntery valuable. Protecting that
information from misuse is in the access seekatstrests.

Paragraph 152BCA(1)(d) — direct costs of providingccess to the declared service
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The ACCC understands that confidentiality clauseSahedule 5 may require an access
provider to develop systems to comply with the s&sl* The ACCC submits that any costs
associated with this development are not unreasemgen the necessity of protecting
confidential information. The ACCC is of the viehat the terms and conditions in Schedule
5 of the DTCS FAD strike the right balance betwaeposing additional costs and protecting
the interests of access seekers.

Paragraph 152BCA(1)(e) — value to a person of extsions, or enhancement of
capability, whose cost is borne by someone else

The ACCC considers that this criterion is not ral@because the terms and conditions in
Schedule 5 of the DTCS only include processesdafidentiality, not any network
enhancements.

Paragraph 152BCA(1)(f) — operational and technicatequirements necessary for the
safe and reliable operation of carriage services

The ACCC considers that this criterion is not ral@ecause the terms and conditions in
Schedule 5 of the DTCS FAD do not have implicatitlmghe safe and reliable operation of
the network.

Paragraph 152BCA(1)(g) — economically efficient opation of a carriage service

The ACCC considers that the terms and conditior&cimedule 5 of the DTCS FAD promote
the economically efficient operation of a carriagevice by outlining procedures for secure
information sharing. Without the fear of confidehinformation being disclosed, parties are
able to candidly share information necessary fergitovision of services.

189 Accc, Final Determination — Model Non-price Terargl Conditions, November 2008, p.25.
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8.5 Suspension and termination

The terms and conditions regarding the suspensidrieamination of DTCS services are set
out in Schedule 6 of the DTCS FAD. These terms ccthe circumstances in which an access
provider may suspend or terminate a service oftapss seeker, including timeframes for an
access seeker to rectify their conduct. The ACQ@Gissideration of submissions on this issue
is detailed in section 5.8 of this explanatoryestatnt.

Paragraph 152BCA(1)(a) — whether the determinationvill promote the LTIE

The ACCC has considered whether the inclusion @ktispension and termination
provisions in Schedule 6 of the DTCS FAD is in EHeéE. The ACCC is of the view that the
suspension and termination provisions will helptomote competition and encourage
efficient investment in infrastructure. The suspens&nd termination provisions in
Schedule 6 of the DTCS FAD are not relevant todihjective of any-to-any connectivity.

Under the DTCS FAD an access provider may onlyeudgervice once it has given notice
of its intention to suspend the service to the s&€seeker. The suspension and termination
provisions are likely to encourage efficient invaent in infrastructure because access
seekers have assurance that their service wilh@adiscriminately suspended or terminated
for trivial matters. This is also likely to promatempetition, because access seekers will be
able to operate their businesses in competitioh atihter services without disruption due to
inappropriate matters.

Paragraph 152BCA(1)(b) — legitimate business intests of a carrier or CSP

The ACCC has taken into account the legitimaterimss interests of the access provider in
determining the terms and conditions in SchedwétBe DTCS FAD. The suspension and
termination provisions are important for the acqaewider. They are a means by which an
access provider can protect its legitimate busimgegests in achieving a normal return on its
investment, having regard to relevant risks.

The ACCC has accepted Telstra’s suggestion todieclonmediate rights of suspension
during an emergency, to maintain safety to netwari® persons, and to respond to the
events specified in clause 6.7. This allows acpesgiders to suspend or cease services in
reasonable circumstances, while ensuring that acmeker’s business is not disrupted
inappropriately.

Paragraph 152BCA(1)(c) — interests of all personsho have the rights to use the
declared service

The ACCC has also taken into account the intedstsher parties when including the terms
and conditions in Schedule 6 of the DTCS FAD. Tigpgnsion and termination provisions
are important for access seekers because the slansere that their businesses are not
disrupted inappropriately. In situations where eceas seeker is in breach of an access
agreement, the terms in Schedule 6 protect theesteof access seekers by providing that
the access provider can only suspend or termins¢evice after giving sufficient notice of its
intention to do so and providing an opportunity ttee breach to be remedied. This ensures
that a service will not be unreasonably interrupted
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Schedule 6 also provides some protection for acgesisers where the service has been
terminated. An access provider must refund to aeseseeker a fair and equitable
proportion of those sums paid under the FAD foeaqa extending beyond the date on
which the supply of the service has been terminated

Paragraph 152BCA(1)(d) — direct costs of providingccess to the declared service

Providing access to a declared service imposestdiosts on the access provider. The
ACCC has had regard to these costs in includingettnes and conditions in Schedule 6 of
the DTCS FAD. Schedule 6 provides a means by wihietaccess provider may suspend or
terminate a service of an access seeker in speaifiemstances. This allows the access
provider to protect itself from commercial riskchias in the event where an access seeker
fails to pay its bills.

Overall, the terms and conditions in Schedule thefDTCS FAD balance the interests of all
parties in relation to the costs associated witless to the declared service.

Paragraph 152BCA(1)(e) — value to a person of extsions, or enhancement of
capability, whose cost is borne by someone else

The ACCC considers that the terms and conditior&cimedule 6 of the DTCS FAD are not
relevant to extensions, or enhancements of capghilhose cost is borne by someone else.
This is because the clauses relate to the circummessaunder which an access provider may
suspend or terminate a service, rather than toarastances under which a party may
recover costs relating to network enhancements.

Paragraph 152BCA(1)(f) — operational and technicatequirements necessary for the
safe and reliable operation of carriage services

The ACCC considers that the terms and conditior&cimedule 6 of the DTCS FAD do not
limit arrangements to ensure safe and reliableatjwer of carriage services.

Paragraph 152BCA(1)(g) — economically efficient opation of a carriage service

The clauses in Schedule 6 of the DTCS FAD allova@ress provider to suspend the supply
of a service when the access seeker has faileaytonpney owing or has otherwise breached
its obligations under the DTCS FAD. The ACCC coessdthat these clauses encourage and
support the economically efficient operation ofr@ge services and associated networks of
the access provider. It is not economically effititor an access provider to be required to
supply a carriage service where an access seegenssstently defaulting on payment.
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8.6 Liability and indemnity

The terms regarding liability and indemnity are@ettin Schedule 7 of the DTCS FAD.
These terms determine responsibility for damagedperty or personal injury. The ACCC’s
views in response to submissions on this issudetaled in section 5.9 of this explanatory
statement.

Paragraph 152BCA(1)(a) — whether the determinationvill promote the LTIE

The ACCC has considered whether the inclusion @téhms and conditions in Schedule 7 of
the DTCS FAD is in the LTIE. The ACCC considerstttine liability and indemnity
provisions promote the economically efficient usarmd investment in infrastructure by
managing the allocation of capital risk betweenipar This encourages parties to make
efficient investment decisions.

The ACCC also considers that the inclusion of lipband indemnity clauses helps to
promote competition by reducing barriers to entegduse it assists parties in their
commercial negotiations regarding the managemelmlafities and losses.

The liability and indemnity clauses are not rele@wvarthe objective of achieving any-to-any
connectivity.

Paragraph 152BCA(1)(b) — legitimate business intests of a carrier or CSP

The ACCC has had regard to the legitimate busiméssests of carriers and CSPs in
developing the liability and indemnity clausestugtschedule. Schedule 7 of the DTCS FAD
provides that the legitimate business interesecoéss providers are protected from the
commercial risk of ensuring that they are not higlole for the conduct of access seekers.

Paragraph 152BCA(1)(c) — interests of all personsho have the rights to use the
declared service

The ACCC considers that the inclusion of liabiktyd indemnity clauses is in the interests of
all persons who have the right to use the serbeeause it ensures that risks are
appropriately apportioned between parties and glasties to make repairs and compensate
those who have suffered loss. The ACCC is of tka\that the inclusion of these clauses
enables and encourages commercial negotiatiohelalisence of the provisions, these
liability and indemnity issues may impose signifitharriers to entry and parties could be
made to carry the risk of losses that are not utiger control.

Paragraph 152BCA(1)(d) — direct costs of providingccess to the declared service

The ACCC recognises that liability and indemnitgysions may contribute to the indirect
costs of providing access to the declared sertdogever, the ACCC is of view that these
provisions are necessary and should be includéeeirAD because they help to mitigate

commercial risks between parties and thereby fatglicommercial negotiations.
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Paragraph 152BCA(1)(e) — value to a person of extsions, or enhancement of
capability, whose cost is borne by someone else

The ACCC considers that the terms and conditiorikisfschedule are not relevant to
extensions or enhancement of capability, whoseisdxirne by someone else because this
schedule does not refer to the value of networlaroéments.

Paragraph 152BCA(1)(f) — operational and technicatequirements necessary for the
safe and reliable operation of carriage services

The ACCC considers that the terms and conditiorikisfschedule do not affect the
operations and technical requirements necessatfiédmafe and reliable operation of a
carriage service. However, the liability and indémynolauses of this schedule specifically
address safety and reliability issues and therdfehe ensure that access provider networks
are operated in a safe and reliable manner.

Paragraph 152BCA(1)(g) — economically efficient opation of a carriage service
The ACCC considers that the terms and conditiorikisoschedule help to manage risk

between parties and therefore encourages the eccalbnefficient operation of carriage
services and telecommunications facilities.
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8.7 Network upgrade and modernisation

The terms and conditions regarding network upgeadkmodernisation are set out in
Schedule 8 of the DTCS FAD. These provisions se@kdnage service disruptions resulting
from actions to upgrade and improve networks. TRECE's views in response to
submissions on this issue are set out in sectibh &f. this explanatory statement.

Paragraph 152BCA(1)(a) — whether the determinationvill promote the LTIE

The ACCC has considered whether the inclusion ®@téhms and conditions in Schedule 8 is
in the LTIE. The ACCC considers that the networlgnagle and modernisation provisions
will promote competition and ensure ongoing anty-connectivity. This schedule does
not deal directly with issues that would impacttloa efficient use of the infrastructure or
with incentives for investment in infrastructure.

The network upgrade and modernisation clausestbetanage service disruptions and any
associated consequences of disruptions which mpgdaton the availability or quality of
services. The provisions help to ensure that riglisbrvices are available to compete with
other services. This helps to promote competitieivben access seekers and access
providers.

The ACCC recognises that network upgrades are itapbto supply new services and to
improve the quality of existing services. Upgrad@salso be undertaken to upgrade old or
outdated equipment in order to improve the efficiewith which existing services are
provided. The ACCC has amended the definition cdjdd Network Upgrade and
Modernisation’ to include changes or upgrades twokk interface protocols. Changes or
upgrades to the network or equipment will haveraaliand positive impact on the overall
efficiency of the network and is in the LTIE.

The ACCC considers that it has achieved a balaatweden the interests of access providers
and access seekers in terms of an appropriatécatih time. If the notification time is too
long, access seekers face an increased risk afigianvestments and potentially losing
customers. Conversely, if the timeframe is unduyted, the access provider’s ability to
upgrade and invest in its network will be consteainThe ACCC has decided to relax the
timeframe to allow “reasonable notice to be prodidgiven the circumstances of the
particular transmission network modernisation agrapge”. The ACCC considers that this
time should be sufficient to allow the migrationoofstomer services. This will ensure
ongoing any-to-any connectivity and will therebypimote the LTIE.

Paragraph 152BCA(1)(b) — legitimate business intests of a carrier or CSP

The ACCC has taken into account the access prdsildgitimate business interests when
including the proposed network upgrade and modatiois terms and conditions at
Schedule 8 of the FAD.

The ACCC recognises that it is a legitimate busineterest of carriers and CSPs to make
network changes that are necessary to supply nagdtional services or to improve the
quality of existing services. In particular, the BC has considered the practical implications
of the notification requirements resulting from tietwork upgrades and the timing of those
notifications.

87



As outlined above, the ACCC has decided to relaxitneframe for notification because the

previous timeframe proposed in the Draft DTCS FAByrhave been too onerous on access
providers. The ACCC is of the view that the revisetification requirements specified in

this schedule are appropriate for commercial nagotis and promote the necessary level of
certainty to allow efficient infrastructure invesgnt by the access provider.

Paragraph 152BCA(1)(c) — interests of all personsho have the rights to use the
declared service

The ACCC considers that the terms of this schetdde into account the interests of all
persons who have the right to use the declaredcserv

The ACCC has given weight to access seekers’ hegi@ interests of being informed of
planned upgrades and consulted on how a netwontkadpgs to be implemented. The ACCC
has also taken these factors into account in detargithe appropriate notification
obligations on the access provider. The ACCC ihefview that the inclusion of the
notification requirements in the DTCS FAD will allcaccess seekers to have access to
relevant information so they can make informed ess decisions in access the DTCS.

The ACCC considers that the proposed terms stnkaparopriate balance between the
access provider’s legitimate interests in upgradmgetwork and ensuring that access
seekers are given sufficient time to incorporatevidledge of such upgrade into their
planning and investment decisions.

Paragraph 152BCA(1)(d) — direct costs of providingccess to the declared service

The ACCC has taken into account the impact of #tevork modernisation and upgrade
clauses on the costs of providing access to the®TC

The ACCC is of the view that the additional costumed by the access provider in providing
the information under the proposed notificationuiegments will be minimal, and the access
provider is likely to have access to the requirddrmation under the prescribed notice
period. In addition, the ACCC considers that theddigs of providing the information in the
required notices outweigh the costs.

Paragraph 152BCA(1)(e) — value to a person of extsions, or enhancement of
capability, whose cost is borne by someone else

The ACCC considers that the value to a party oémesibns, or enhancement of capability,
whose cost is borne by someone else, is not reti¢vdhis schedule because the cost of such
upgrades and modernisations are born by the apcegsier.

Paragraph 152BCA(1)(f) — operational and technicatequirements necessary for the
safe and reliable operation of carriage services

The ACCC considers that the terms and conditioesiBpd in this schedule specifically
relate to and thereby take into account the operaktiand technical requirements necessary
for the safe and reliable operation of a carrisgeise.

88



Paragraph 152BCA(1)(g) — economically efficient opation of a carriage service

The ACCC considers that the economically efficigmeration of carriage services and
associated networks of the access provider andaseekers will be encouraged by parties
having greater information available to them in mgknvestment decisions. This is because
it will remove information asymmetry which may de@vestment.
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Appendix A

DTCS Declaration

The domestic transmission capacity service isaaefor the carriage of certain
communications from one transmission point to agotransmission point via symmetric
network interfaces on a permanent uncontended bgsiseans of guided and/or unguided
electromagnetic energy, except communications hertwe

(@) one customer transmission point dire¢tyanother customer transmission point

(b)  one access seeker network location directly toheraiccess seeker network
location

Inter-capital routes

(c) a transmission point in an exempt capital city arichnsmission point in another
exempt capital city. Exempt capital cities includelelaide, Brisbane, Canberra,
Melbourne, Perth or Sydney

Capital-regional routes

(d) atransmission point in Sydney and a transmissaont in any of the following
regional centres: Albury, Lismore, Newcastle, GraftWollongong, Taree,
Dubbo, Campbelltown, Gosford, Coffs Harbour and iGon

(e) atransmission point in Melbourne and a transmmspmnt in any of the following
regional centres: Ballarat, Bendigo, Geelong aneparton

() a transmission point in Brisbane and a transmigsant in any of the following
regional centres: Toowoomba, Gold Coast, Townsvitlieckhampton, Bundaberg
and Maryborough

(@) atransmission point in Adelaide and a transmispant in Murray Bridge and,
Port Augusta

Inter-exchange transmission (metropolitan areas)

(h) inter-exchange transmission for the following mpuiitan ESAs:

(1) in Sydney between transmission points located axahange in any of the
following ESAs: Ashfield, Balgowlah, Bankstown, Bkiown, Burwood,
Campsie, Carramar, Castle Hill, Chatswood, CooGeemnorne, East,
Eastwood, Edgecliff, Epping, Glebe, Granville, Hady Homebush,
Hornsby, Hurstville, Kensington, Kingsgrove, Kodgaraakemba, Lane
Cove, Lidcombe, Liverpool, Mascot, Mosman, NewtoWoyth Parramatta,
North Ryde, North Sydney, Parramatta, Pendle Ralhnant Hills,

90



(2)

3)

(4)

Petersham, Randwick, Redfern, Revesby, RockdalalRye, Ryde, Seven
Hills, Silverwater, St Leonards, Undercliffe, Wakesr

in Brisbane between transmission points locatethdixchange in any of the
following ESAs: Paddington, South Brisbane, Toowodviglley,
Woolloongabba

in Melbourne between transmission points locatexhdExchange in any of
the following ESAs: Ascot, Brunswick, Caulfield, Rarg, Elsternwick,
Footscray, Heidelberg, Malvern, Moreland, North Meirne, Port
Melbourne, Preston, Richmond, South Melbourne, ifslaK Toorak

in Perth between transmission points located &xamange in any of the
following ESAs: South Perth and Subiaco

Inter-exchange transmission (CBD areas)

0] inter-exchange transmission for the following CBBAS:

(1)

(2)

®3)

(4)

(5)

in Sydney between transmission points located &xahange in any of the
following ESAs: City South, Dalley, Haymarket, KeRitt and exempted
Sydney Metropolitan ESAs as set out in item (hyflthis service
description

in Brisbane between transmission points locatethdixchange in any of
the following ESAs: Charlotte, Edison, Spring Hilid exempted Brisbane
Metropolitan ESAs as set out in item (h)(2) of thesvice description

in Adelaide between transmission points locatemhadExchange in any of
the following ESAs: Flinders and Waymouth.

in Melbourne between transmission points locatexhdExchange in any of
the following ESAs: Batman, Exhibition, Lonsdaledaaxempted
Melbourne Metropolitan ESASs as set out in item3hif this service
description

in Perth between transmission points located &amange in any of the
following ESAs: Bulwer, Pier, Wellington and exerag@tPerth Metropolitan
ESAs as set out in item (h)(4) of this service dpson
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Definitions

Where words or phrases used in this Annexure dneedein theTrade Practices Act 197dr
the Telecommunications Act 199hey have the meaning given in that Act.

anaccess seeker network locatiois a point in a network operated by a service iglevthat
is not a point of interconnection or a customengraission point

acustomer transmission pointis a point located at customer equipment at aceerv
provider’'s customer’s premises in Australia (fog tvoidance of doubt, a customer in this
context may be another service provider)

network interfaces include Ethernet, Plesiochronous Digital HierarciyDH) and
Synchronous Digital Hierarchy (SDH) network inteda used to provide a transmission rate
of 2.048 Megabits per second or above which ansagoevider provides to itself or others

exchangemeans a telecommunications exchange and inclhgdand, buildings and
facilities (within the meaning of section 7 of thelecommunications Act 199Zth)) that
comprise or form part of the exchange

exchange service arear ESA has the meaning given to that phrase by the Aisstral
Communications Industry Forum Limited definitionACIF C559:2006, Part 1

apoint of interconnectionis a physical point of interconnection in Austaatietween a
network operated by a carrier or a carriage semogider and another network operated by
a service provider
atransmission pointis any of the following:

a) a point of interconnection

b) a customer transmission point

C) an access seeker network location

uncontendedmeans dedicated and not shared

92



Appendix B

[DAA CONSOLIDATED REPORT]
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