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List of abbreviations and acronyms

ACCC Australian Competition and Consumer Commission

CAN customer access network

category A SAOs  category A standard access olbigsiti

CCA Competition and Consumer Act 2010

CSP carriage service provider

c-i-c commercial-in-confidence

FAD final access determination

LCS local carriage service

LSS line sharing service

LTIE long-term interests of end-users

NBN National Broadband Network

PSTN OA public switched telephone network origingtaccess service
PSTN TA public switched telephone network termingtaccess service
RSP retail service provider

SAU Special Access Undertaking

SSU Structural Separation Undertaking

Telco Act Telecommunications Act 1997
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Executive Summary

The ACCC is commencing a public inquiry to considéether to vary the fixed line
services final access determinations (FADSIstra has requested the ACCC make this
variation. This discussion paper commences the@irguiry.

Subject to certain conditions, the category A séad@ccess obligations (category A SAOS)
require telecommunications carriers or carriageises providers (CSPs) to give access to
declared services. Telstra has requested thatAbs Bre varied to provide that the category
A SAOs not apply to the declared wholesale lingalefWLR), local carriage service (LCS)
and public switched telephone network originatingess preselect and override services
(PSTN OA), where these services are provided dveNBN, until March 2013.

Telstra have advised that it will provide an interetail voice service over NBN greenfield
estates until at least September 2012. From thés dlalstra intend to supply its mass market
NBN wholesale and retail products. However, dueethnical and regulatory barriers,
Telstra states that it is unable to provide arrimevholesale voice service over NBN
greenfield estates until at least September 2012.

Consequently, Telstra is concerned that if thegmaieA SAOs apply to the provision of
these services in NBN greenfield estates, it valuimable to comply with the SAOs before
September 2012 and provide an access seeker wigssato a wholesale voice service over
the NBN if requested. Telstra advised that thisnlyampacts NBN greenfield estates where
Telstra’s customer access network (CAN) will noteigte as an alternative to NBN fibre
services offered during the roll out.

Telstra requested the application of the catego8A®s be removed until March 2013,
which will cover the period prior to Telstra releagsits mass market services over the NBN
and will accommodate any delays in the releasbedd services. The ACCC'’s preliminary
view is to vary the FADs to remove the applicatodrthe category A SAOs to the supply of
WLR, LCS and PSTN OA services over NBN greenfigthtes until 31 March 2013.

This discussion paper provides the backgroundegtbhposed variation, the assessment
framework for making a decision and the ACCC’s ipnglary views. Interested parties can
make submissions in response to the matters rhiséte discussion paper until

11 May 2012. The ACCC anticipates finalising this inquiry witha three month period.

This paper is intended to satisfy the requiremeneu section 499 in Part 25 of the
Telecommunications Act 199¥elco Act) to issue a discussion paper as paatfiblic
inquiry.

1 The fixed line FADs are: Final Access DetermioatNo. 1 of 2011 (LSS), Final Access Determinafitm 2 of 2011
(LCS), Final Access Determination No. 3 of 2011 (RSJA), Final Access Determination No. 4 of 2011 TIRSTA),
Final Access Determination No. 5 of 2011 (ULLS) didal Access Determination No. 6 of 2011 (WLR).



1 Background

This discussion paper commences a public inquiywhether the ACCC should vary the
final access determinations (FADSs) for the wholediale rental (WLR), local carriage
service (LCS) and public switched telephone netvariginating access preselect and
override (PSTN OA)declared services. Telstra has requested th&@@C temporarily
remove the application of the category A standamkss obligations (category A SA®H)
the provision these services over the nationaldivaad network (NBN) until March 2013.
Telstra advised that this mainly impacts NBN gresdfestates.

The ACCC will be deciding whether to vary the FAD#&is discussion paper seeks the views
of industry and other interested parties as to idrehe ACCC should vary the FADs. In
particular, a number of questions are included bitiwvthe ACCC welcomes views.

1.1 Category A standard access obligations

Section 152AR of th€ompetition and Consumer Act 200LCA) sets out the category A
SAOs? Under this provision, if a carrier or carriagevéee provider (CSP) supplies a
declared service (including to itself) it must, ngequest, supply the declared service to a
service provider. Section 152AR of the CCA provitlggher obligations in regards to the
supply of the declared service and also some cistaimses where the access provider does
not have to supply the declared service. Howewerptovision does not provide exclusion
where an access provider is technically unabledwige a wholesale service.

Compliance with the category A SAOs is a carriegiice condition and service provider
rule® Failure to comply with the category A SAOs maydenthe carrier or CSP subject to
the enforcement provisions of tfielecommunications Act 199Telco Act) Further, the
category A SAOs are enforceable in the Federal tGnuthe ACCC or any person whose
interests are affected by a breach of the SAOs

Telstra appears to be concerned that it may ben@usituation where, despite its best efforts,
it will be unable to comply with the category A SA@rior to March 2013 in relation to
WLR, LCS and PSTN OA services provided over NBNegfeeld estates.

1.2 The WLR, LCS and PSTN OA FADs

WLR, LCS and PSTN OA (preselect and override) adated services typically purchased
by access seekers as a wholesale bundled voicagirélhen bundled, these services allow
access seekers to provide end-users with a fixee wervice package to make local,
national, long-distance, international and fixechtobile telephone calls. These services are
traditionally provided by Telstra over its custonaecess network (CAN).

2 All references to PSTN OA in this discussion papéer only to PSTN OA preselect and override sewi

3 As set out in section 152AR of t®mpetition and Consumer Az910 (CCA).

4 Section 152AR of the CCA sets out the standard aatg#gations that apply to carriers and carriagwise providers

other than an NBN corporation. Section 152AXB of @@A sets out the standard access obligations th&t tpparriers
or carriage service providers that are NBN corporati These are referred to as the category B sthadaess
obligations.

5 Sections 152AZ and 152BA of the CCA.
6 Section 152BB of the CCA.



On 20 July 2011 the ACCC made FADs for the decladR, LCS and PSTN OAClause
1.2 of the FADs states:

“1.2 These FADs do not apply to services providgé lcarrier or carriage service provider
over the National Broadband NetworR.”

The ACCC decided that the terms and conditiont®BRADs would not apply to services
provided over the NBN. The ACCC proposed to re-erarthe issue of regulation of the
NBN wholesale aggregation market at the end ofelyelatory period (June 2014), when the
NBN roll-out has further progressed. The ACCC cdesd that this would provide

sufficient opportunity for the development of thanket for wholesale aggregation services
provided over the NBN without regulatiSiHowever, in making the FADs the ACCC did
not give carriers or CSPs relief from the categhi§AOs under section 152AR of the CCA.

1.3 Variation of FADs

The ACCC may vary FADs under section 152BCN of@@A. In doing so, the ACCC must
follow the same procedures as making an accessydatgion, unless the variation is of a
minor nature or the parties affected by the vasiatiave consented to the variatfSiThe
ACCC must hold a public inquiry under Part 25 & frelco Act and take into account the
matters in section 152BCA of the CGAThe ACCC may, through a variation, include
provisions in the FADs that restrict or limit thppdication to a carrier or CSP of any or all of
the category A SAO¥

The ACCC proposes to insert the following claus#s the FADs to give Telstra relief from
the SAOs until its wholesale NBN services are amd (proposed variation):

“4.1A The category A standard access obligatiorsection 152AR of the
Competition and Consumer A2910 do not apply to the provision of
WLR or LCS or PSTN OA (preselect and override) dvational
Broadband Network greenfield estates.

4.1B Clause 4.1A commences on [date to coincide with davariation] and
ceases to have effect on 31 March 2013.”

2 Telstra’s request to vary the FADs

In a letter dated 8 March 2012 Telstra requestatittte ACCC vary the FADs to exclude the
operation of the category A SAOs to WLR, LCS andR®A provided over the NBN until
March 2013 Appendix B). During which time, Telstra expects to releasemass market
services over NBN infrastructure, which is anti¢gzhto occur in September 2012
(Commercial Launch date).

" The other declared services subject to the 20211 FADs were unconditioned local loop servidel(S), line sharing
service (LSS) and public switched telephone netwenkinating access (PSTN TA).

8 ACCC Final Access Determinations Nos. 1 to 6 of 2@ IFixed Line Services, pg.2.
® Inquiry to make final access determinations ffier declared fixed line services: Final Report J@Y12 pp.166-167.

10 Subsection 33(3) of thicts Interpretation Act 1904nd subsection 152BCN(2) of the CCA — the ACCC does not
consider the proposed variation to be of a mindunea

11 Section 152BCH of the CCA.
12 Subsection 152BC(3)(i) of the CCA.



Telstra made the request on the following bases:
= Telstra is the retail provider of last resort in NIgreenfield estates;

= Telstra will provide an interim retail voice ser@i;m NBN greenfield estates
developed to be compatible with the NBN;

= Telstra will not be able to provide WLR, LCS, anG8TmN OA wholesale voice
services before Telstra’s Commercial Launch date:

= Telstra cannot implement a work around solutioretdamn technical and regulatory
barriers;

= Prior to the Commercial Launch date, Telstra exg#wit this issue will only affect
the supply of wholesale voice services in NBN gfiedsh estates. Telstra submit that
NBN Co have estimated that there will be less #@00 active services in NBN Co
greenfield estates by September 2012;

= Telstra will be able to provide wholesale legaciceaservices to end users in areas
where copper PSTN lines are still available (incigd\BN brownfield estates);

= Other retail service providers (RSPs) are likelptovide services in NBN greenfield
estates by purchasing Layer 2 services from NBNASasuch, end-users will have
choice of RSP;

= Telstra is currently developing NBN based voicersess that will be supplied to both
retail and wholesale customers. Telstra plansunda these services from September
2012.

To support its request for variation, Telstra pded the ACCC with a letter outlining the
reasons for its requests. This letter containsidential material and may be obtained by
interested parties entering into a confidentialiyglertaking with Telstra (refer ection 3
of this paper).

In the long term, Telstra submits that the catego8AOs should not apply to wholesale
aggregation services provided over the NBN. Thgdoerm issues about the appropriate
regulatory regime for these services may be corsidley the ACCC in separate processes at
a future time.

In response to Telstra’s request, the ACCC is damsig removing the application of the
category A SAOs where the WLR, LCS and PSTN OAated services are provided over
NBN greenfield estates until 31 March 2013. Sucladnstment would apply to all carriers
and CSPs (other than an NBN Corporatiiriffhe ACCC is proposing that the FADs be
varied to give this exclusion affect.

13 Telstra does not necessarily consider that ttegimtvoice service is caught by the existing WLRviser description.
Telstra submits that new services provided oveNB&l are likely to be significantly different frorhdse currently
available on the copper network. However, Telstnas@ers that the ACCC should provide interim relebider to
provide greater regulatory certainty during thisiqu

14 category A standard access obligations only agpbatriers and carriage service providers othar #raNBN
corporation.



3 Consultation process

The ACCC encourages industry participants, otrekestolders and the general public to
make submissions to the ACCC about the issuedraighis discussion paper. The ACCC
will take submissions into account in deciding Wiegtto vary the FADs.

The ACCC intends to produce a final report of theljg inquiry and make a decision on
whether to vary the FADs (and, if such a decispomade, vary the FADs) without returning
for further public consultation. If circumstancastdte that further public or targeted
consultation is necessary, the ACCC will engagsuich consultation.

The ACCC intends that this public inquiry is cordsd within a three month period to allow
for regulatory certainty as the roll-out of the NBBIntinues.

The ACCC requests written submissions to this disicun paper from interested parties
before 5.00 pm ofil May 2012.

To foster an open, informed and consultative precalé submissions will be considered as
public submissions and will be posted on the ACG@bsite. If interested parties wish to
submit commercial-in-confidence material as pathefr submission to the ACCC, parties
should submit both a public and commercial-in-co@fice version of their submission. The
public version of the submission should clearlyniify the commercial-in-confidence
material by replacing the confidential materialtwéin appropriate symbol or ‘c-i-c’.

Telstra provided the ACCC with a public letter mitlg the reasons for its request to vary
the FADs Appendix B). Telstra also provided the ACCC with additionahfidential

material outlining the reasons for its requestubtdy participants and stakeholders may
obtain a copy of this letter subject to Telstraegting a confidentiality undertaking from the
interested party. An example of the confidentialihdertaking that may apply and an outline
of this process is available on the ACCC website:
http://www.accc.gov.au/content/index.phtml/item@i3%30

The ACCC-AER information policy: the collection, usalahsclosure of informatioeets out
the general policy of the ACCC and the Australimeigy Regulator (AER) on the
collection, use and disclosure of information. Agof the guideline can be downloaded
from the ACCC websitehttp://www.accc.gov.au/content/index.phtml/itemiBg 91

The ACCC prefers to receive submissions in eleatrfmrm, either in PDF or Microsoft
Word format, which allows the submission text toskarched.

Please forward submissionsaocessdeterminations@accc.gobsull May 2012.

For further information, please contact:

Sarah O’Brien

Communications Group

Australian Competition and Consumer Commission
Email: sarah.obrien@accc.gov.au

Phone: (02) 9230 3846




4 Preliminary ACCC views

Based on the reasons outlinedsettion 5, the ACCC'’s preliminary view is to vary the
FADs to remove the application of the category AC&Ao0 the supply of WLR, LCS and
PSTN OA services over NBN greenfield estates @itiMarch 2013. Based on the
information received to date, the ACCC considet tha proposed variation satisfies the
mandatory assessment criteria outlined in subset®@BCA(1) of the CCA.

Further, Telstra’s request to vary the FADs is tediin scope and duration. The proposed
duration of the variation is limited to a periodle$s than 12 months and is likely to only
affect NBN greenfield estates. The number of affé&nd-users would appear to be minimal.
Consequently, the ACCC considers it unlikely tlmet proposed variation would have an
adverse impact on competition on end-users on iN l§y&enfield estates.

To address Telstra’s limited request, the ACCC pseg to vary the FADs by inserting new
clauses 4.1A and 4.1B (to be inserted after clduse

“4.1A The category A standard access obligatiorsection 152AR of the
Competition and Consumer A2910 do not apply to the provision of
WLR or LCS or PSTN OA (preselect and override) dvational
Broadband Network greenfield estates.

4.1B Clause 4.1A commences on [date to coincidle date of variation] and
ceases to have effect on 31 March 2013.”

Consistent with NBN Co’s definitions, the ACCC pose to define NBN greenfield estates
as new developments that can be either broadadénélbpremises connected to the NBRI.
The ACCC propose to further clarify this definitibg defining the terms ‘broadacre’ and
‘infill developments as follows:

* A broadacre estate is a type of greenfield devetywhere new premises are built
on currently undeveloped land (i.e. where no cogpevices are currently available in
the surrounding area).

* Aninfill estate is a type of greenfields developihehere new premises or a
redevelopment (i.e. demolition and rebuild) ardtlmn currently developed land that
is surrounded by established ar&s.

The ACCC could further clarify that NBN greenfigddtates may include greenfield estates
as described in NBN Co’s Monthly Ready for SenRmlout Plans, as published on NBN
Co’s website from time to tim€.

Questions on which the ACCC seeks views:

1) Should the proposed variation expire at a time hiciw Telstra should reasonably be
expected to have its wholesale voice solutionslavia for supply over the NBN, being
31 March 20137 If not, what is an appropriate tpegod to exclude the application of

15 NBN Co Limited Glossanhttp://www.nbnco.com.au/assets/documents/glossafiypg.6.
18 |bid, pp.2 and 7.
" NBN Co Limited Monthly Ready for Service Rollout Planyw.nbnco.com.au
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the category A SAOs for the provision of WLR, LO®I&PSTN OA services over the
NBN?

2) Should the proposed variation allow that the catg@oSAOs still apply to PSTN OA
special services supplied over the NBN?

3) Should the proposed variation apply to NBN greddfestates or should it apply to all
NBN estates that are, or will be ready for serdetore 31 March 20137

4) Do you agree with the ACCC's proposed definitioranfNBN greenfield estate? Pleas
provide reasons.

11




5 Assessment framework

5.1 Legislative framework

This section sets out the relevant legislative awrk and the criteria the ACCC intends to
have regard to when making a decision on whethearnp FADs. It also outlines the
approach the ACCC proposes to take to assist asssg) the state of competition in the
relevant markets. This includes whether removirgapplication of the category A SAQOs for
the supply of WLR, LCS and PSTN OA over NBN greeltfiestates will promote the
long-term interests of end-users (LTIE).

The ACCC must have regard to the criteria specifieslibsection 152BCA(1) of the CCA
when making a decision on whether to vary an FAESE criteria are:

a) whether the determination will promote the long¥ienterests of end-users of carriage
services or services supplied by means of carsagéaces

b) the legitimate business interests of a carrieori@age service provider who supplies, or
is capable of supplying, the declared service,thacarrier’s or provider’'s investment in
facilities used to supply the declared service

c) the interests of all persons who have rights tothiseleclared service
d) the direct costs of providing access to the dedlaesvice

e) the value to a person of extensions, or enhanceof&aipability, whose cost is borne by
someone else

f) the operational and technical requirements necg$siathe safe and reliable operation of
a carriage service, a telecommunications netwogkfacility

g) the economically efficient operation of a carriagevice, a telecommunications network
or a facility.

The ACCC'’s views on how to interpret the legislatoriteria are summarised below. The
ACCC may also take into account any other mattesit thinks are relevant when making
an FAD?!® Further detail on the access regime and criteriataking FADs can be found in
Appendix D of this discussion paper.

Compliance with an FAD is both a carrier licencedition and a service provider rufeA
breach of either a carrier licence condition oeaviee provider rule may lead to a pecuniary
penalty of up to $10 million for each contraventf8iPrivate action to enforce an FAD may
also be taken in the Federal Cort.

5.2 Relevant markets

The ACCC is of the view that Part XIC of the CCAedmot require it to precisely define the
scope of the relevant markets for the purpose s#sssng the proposed variation of the
FADs. Further, the ACCC considers that a precismitien of the relevant markets is not
critical when this particular issue is common asnedevant markets.

18 Subsection 152BCA(3) of the CCA.

19 Sections 152BCO and 152BCP of the CCA.
2 section 570 of the Telco Act.

21 Section 152BCQ of the CCA.
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The ACCC proposes that the relevant markets farszasg the impact of the proposed
variation can be broadly described as follows:

» the market for the retail and wholesale supplyat® services over the NBN

» the market for the retail and wholesale supplyrofldband services over the NBN,
and

* the market for the retail and wholesale supply béiadle of voice and broadband
services over the NBR?.

Questions on which the ACCC seeks views:

5) Comment on the appropriateness of the market dimesnslescribed above for assessing
the impact of the proposed variation.

5.3 Paragraph 152BCA(1)(a) — whether the variation  will promote
the LTIE

The ACCC considers that the proposed variation thé long-term interests of end-users.
The ACCC considers it unlikely that the proposedateon would have an adverse effect on
competition over NBN greenfield estates. Any impaticompetition prior to September
2012 is likely to be minimal given the proposediaton would only be in force for a limited
period of time and apply to a limited number of NBNd-users (i.e. not likely to be more
than 4000 services).

The ACCC does not consider that the proposed vamiatill impact upon the achievement of
any-to-any connectivity.

Given the limited duration of the proposed variatithe ACCC considers it unlikely that the
variation would adversely impact on the efficiesewf and investment in infrastructure.
Based on the longer term rollout of the NBN, th@ogal of regulation may encourage NBN
access seekers to invest in their own infrastredtuorder to connect directly with the NBN,
as opposed to relying on the equivalent wholesaieevand data services traditionally
provided over the CAN. This is consistent with A&@CC'’s views in thénquiry to make

final access determinations for the declared fibwed services: Final Repoduly 2011(July
2011 Final Report). In this report, the ACCC amiated that there will be multiple access
providers competing for customers over the NBN.

5.4 Paragraph 152BCA(1)(b) — legitimate business in  terests of a
carrier or carriage service provider

Based on the limited nature of Telstra’s requést ACCC considers it unlikely that the
proposed variation would adversely impact the iegite business interests of carriers or
CSPs. The ACCC considers that the proposed variatilb support the legitimate business
interests of access providers, including Telsti#h vegulatory certainty that the category A
SAOs will not apply. It will enable Telstra to camie to provide its interim retail voice

2 Jnquiry to make final access determinations fer declared fixed line services: Final Report July2(.20.

2 Inquiry to make final access determinations fer dleclared fixed line services: Final Report July2(.166.
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service over NBN greenfield estates without riski@aching conditions of its carrier licence
as a consequence of failing to comply with the gaitg A SAOSs.

The ACCC considers that it may be appropriate tsiher the cost to Telstra in providing its
interim solution. Further, extending the variationtil 31 March 2013 may provide Telstra
with sufficient time to offer its mass market NBNhalesale and retail voice services should
there be any delays in meeting its proposed rel@aSeptember 2012.

The ACCC note that the proposed variation may irhpadhe legitimate business interests
of carriers and CSPs in the short term who wispeio access to a Telstra wholesale voice
service over the NBN before September 2012. HowekerACCC considers that the
proposed variation may only affect a small numideédBN access seekers.

5.5 Paragraph 152BCA(1)(c) — interests of all perso  ns who have
right to use the declared service

The ACCC considers that this criterion require¢ tha ACCC have regard to the interests of
all access seekers. The ACCC anticipates that ptioerders will purchase Layer 2 services
from NBN Co in order to provide both wholesale aethil voices services over the NBN.
Other than Telstra, various access providers hagady indicated a willingness to provide
wholesale services over the NBN. The ACCC antiepdihat the limited numbers of NBN
end-users impacted by the proposed variation keé/lto have access to alternate voice
services.

5.6 Paragraph 152BCA(1)(d) — direct costs of provid  ing access to

the declared service
The ACCC does not consider this criterion relevarthe variation of the FADs. Temporarily
excluding the application of the category A SAOSWLR, LCS and PSTN OA services
supplied over NBN greenfield estates removes tligation for an access provider to
provide these wholesale services. Consequentlse theuld be no adverse impact on the
direct costs of providing access to such a service.

5.7 Paragraph 152BCA(1)(e) — value to a person of e xtensions, or
enhancement capability, whose cost is borne by some one
else

The ACCC does not consider this criterion relevarthe variation of the FADs. The
proposed variation removes the obligation for aceas provider to provide the declared
WLR, LCS and PSTN OA services over NBN greenfigthtes. Consequently, access
providers and access seekers will not be seekingctover the costs of enhancement or
extension capabilities for these declared sernowes the NBN during the period in which
the category A SAOs do not apply.

5.8 Paragraph 152BCA(1)(f) — operational and techni  cal
requirements necessary for the safe and reliable op  eration of
a carriage service

The ACCC does not consider this criterion relevarthe variation of the FADs, as the
proposed variation is not expected to impact orsttfie and reliable operation of a carriage
service.

14



5.9 Paragraph 152BCA(1)(g) — economically efficient  operation of
a carriage service, telecommunications network or a facility

The proposed variation will allow Telstra to enstite economically efficient operation of its
interim voice service over the NBN.

Questions on which the ACCC seeks views:

6) Do you agree with the ACCC's application of theteec152BCA(1) criteria for making
the proposed variation? Please provide reasons.

7) Are other NBN access seekers likely to provide whkale and/or retail voice services in
NBN greenfield estates ready for service befora&sper 20127

8) What impact will the proposed variation have on N&¢t¢ess seekers who are unable {o
obtain an NBN wholesale voice service from Telsti@w many NBN access seekers
would be likely to request a wholesale voice ser¥iom Telstra to service NBN end-
users prior to September 2012?

5.10 Subsection 152BCA(2) — the supply of one or mo  re other
eligible services

The ACCC may, if the carrier or provider supplie®®r more other eligible servicEsake
those services into account when making an acagssnination. The ACCC is of the view
that this criterion is not relevant to its decistorvary the FADs as Telstra will only be able
provide the interim fixed voice retail product. Sk intend to only provide this product until
September 2012, at which time it intends to offemass market NBN wholesale and retail
fixed voice products.

5.11 Subsection 152BCA(3) — other matters

This subsection states the ACCC may take into adcany other matters that it thinks are
relevant when making or varying an FAD. The ACC®fishe view that regulatory certainty
as to the applicability of the category A SAOs faetor in deciding whether to vary the
FADs as requested by Telstra.

The proposed variation may provide regulatory aetyeo Telstra and other NBN access
seekers for the short period in which Telstra ighl@ to provide wholesale voice services
over the NBN. That is, it will provide NBN accesegers with certainty as to the regulation
of access to wholesale voice services provided tveNBN until 31 March 2013.

The proposed variation will also provide TelstrahAbusiness certainty and continuity.
Telstra may continue to operate as the retail plenvof last resort without the risk of
breaching its carrier licence due to a temporaapiiity to comply with the category A

SAOs. Based on the short term nature of the prapeaeation, the ACCC does not consider
it would be in the LTIE to potentially risk Telstsacarrier licence due to conflicting
regulatory obligations.

2 Eligible service’ has the same meaning as itised52AL of the CCA.
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The ACCC also considers that it may have regattedollowing in deciding whether or not
to vary the FADs:

» submissions received in response to the ACE@lic inquiry to make final access
determinations for the declared fixed line servid@scussion paperApril 2011,
and

» the ACCC’sInquiry to make final access determinations fordeelared fixed line
services: Final Reportuly 2011.

These considerations and documents do not limitntaters that the ACCC may have regard
to when considering whether to vary the FADs.

Questions on which the ACCC seeks views:

9) What other matters should be considered when vautji@ FADs?

16



6 Longer term issues in the regulation of the NBN

Telstra’s request to vary the FADs raises the l#pgdestion of ongoing regulation of
wholesale aggregation services. The NBN presesignaficant structural change away from
the previous vertically integrated industry struetuwhich should in turn promote
competition in downstream markets. There are a murmbongoing regulatory matters that
may impact upon the future development of NBN wkale aggregation markets and have
possible implications for future regulation on tBN. These include the ACCC'’s
assessment of NBN Co’s Special Access Undertakidglee implementation of Telstra’s
Structural Separation Undertaking and MigratiomPla

The ACCC'’s preliminary views as outlined in thisalission paper relate to Telstra’s limited
request to vary the FADs. The ACCC note that Telsts also requested that the ACCC
permanently remove the application of the SAOs tARM_.CS and PSTN OA (preselect and
override) services supplied over the NBN. The AGE€get to make a decision regarding
Telstra’s request for the long term removal of tatjan for these services over the NBN.

These preliminary views in regard to the interinicecservices in NBN greenfield estates
may not reflect the ACCC'’s broader views regardhmgfuture regulation of wholesale
aggregation services provided over the NBN. The £Q@ll monitor the development of
these services over the longer term and may canideneed for regulation of such services
at a future time.
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Appendix A: Questions on which the ACCC seeks views

1)

2)
3)
4)
5)
6)
7)

8)

9)

Should the proposed variation expire at a time hiclwTelstra should reasonably be
expected to have its wholesale voice solutionslavia for supply over the NBN, being
31 March 20137 If not, what is an appropriate tpegod to exclude the application of
the category A SAOs for the provision of WLR, LO®I&PSTN OA services over the
NBN?

Should the proposed variation allow that the cate@oSAOs still apply to PSTN OA
special services supplied over the NBN?

Should the proposed variation apply to NBN greddfestates or should it apply to all
NBN estates that are, or will be ready for serlaetore 31 March 20137

Do you agree with the ACCC'’s proposed definitioranfNBN greenfield estate? Pleas

provide reasons.

Comment on the appropriateness of the market dimenslescribed above for assessi
the impact of the proposed variation.

Do you agree with the ACCC'’s application of theteet152BCA(1) criteria for making
the proposed variation? Please provide reasons.

Are other NBN access seekers likely to provide wbkale and/or retail voice services in

NBN greenfield estates ready for service befora&eper 20127

What impact will the proposed variation have on N&dtess seekers who are unable
obtain an NBN wholesale voice service from Telstdi@® many NBN access seekers
would be likely to request a wholesale voice seryiom Telstra to service NBN end-
users prior to September 2012?

What other matters should be considered when vatyi@ FADs?

D

[0
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Appendix B: Letter from Telstrato the ACCC, 8 March 2012

Note: Telstra has provided additional confidential material outlining the reasons for
their request. Interested stakeholders may obtain a copy of this material subject to
Telstra accepting a confidentiality undertaking with the interested party. For more
information refer to: http://www.accc.gov.au/content/index.phtml/item 3830

& March 2012

Michael Cosgrave

Group General Manager

Communications Group

Australian Competition and Consumer Commission
Level 35, The Tower

360 Elizabeth Sireet

Melbourne Vic 3000

Email: michael.cosgrave@accc.gov.au

Diear Mr Cosgrave
Interim relief from the SAOs in relation to WLR, LCS and PSTN OA supplied over NBN

I refer to ongoing discussions between Telstra and the Australian Competition and Consumer
Commission (Commission} regarding the regulation of voice services provided over NBN.

As the Commission is aware, Telstra is seeking immediate, interim regulatory refief with
respect to the provision of regulated resale voice services (WLR, LCS and PSTN OA
{preselect and override) over NBN Co infrastructure for a period of 12 months (Interim
Relief). Telsfra is seeking Interim Relief o provide greater regulatory cerfainty prior to launch
of Telstra Wholesale's mass market NBN voice services. During the period prior to Telstra
Wholesale launching its mass market NBN voice services, Telstra Wholesale will be unable to
supply resale voice services in areas where there is no PSTN connection to the end user.

The remainder of this letter sets out why Telstra is seeking Interim Relief, the proposed
timeframe for which Interim Relief is sought and the likely number of end users that may be
affected by Telstra Wholesale not supplying resale voice services using NBN infrastructure
prior to the commercial launch of Telstra Wholesale's NBN voice services.

Why Teistra is seeking interim relief

Prior to the launch of Teistra Wholesale’s NBN resale voice services, Telstra Wholesale will
not have voice services over NBN Co infrastructure available for supply io wholesale
customers. Telstra VWholesale will still be able to supply legacy resale voice services fo end
users in areas where PSTN lines are available.

Although Telstra Wholesale will not be providing voice services over NBN infrastructure prior
to the development and launch of Telstra's commercial NBN-based voice services, Telstra will
be providing an interim retail voice offering in NEN Greenfield estates as the NBN is rolled out
in those areas, consistent with its regulatory obligations as universal service provider. Telsira
will not be able fo provide this interim voice service to wholesale customers.

Telstra is cumently developing NBN-based voice services that will be able fo be supplied to
both retail and wholesale customers. Once developed, these services will be made available
to retail and whelesale customers at the same time. It should be noted that vendor delays, or

TELSTRA CORPORATION LIMITED {ABN 33 051 775 556) | LEVEL 11, 400 GEORGE STREET, SYDNEY NSW 2000
DRAFT | LETTER TO ACCC RE EXEMPTION FROM RECQUIREMENT TO SUPPLY WILR, LTS AND PSTN OA CVER NBN PAGE 173
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other delays in the development of this service, may also impact on Telstra’s anticipated
launch date.

Telstra is cumently proposing to initially launch mass market NBN-based voice services
utilising the UNI-D port of the NBN Co ONT. The service will connect to the UNI-D port of the
NBN Co ONT via a home gateway with an in-built ATA. The voice service will be a VolP
offering, supported by an underlying broadband service. Although Telstra Wholesale will not
have resale voice services available in NBN Co Greenfield estates prior to the development of
this service, retail service providers will have the opportunity to provide services to end users
in these estates by contracting with NBN Co directly.

It is important to note that Telstra does not necessarily consider that the interim voice service
for other voice services supplied over the MBN Uni-D port) is caught by the existing WLR
service description. However, Telstra nevertheless considers that the Commission should
grant Interim Relief in order to provide greater regulatory certainty during this period.

Interim relief should be for a period of 12 months

Telstra considers that the Commission should consider this matter as soon as possible, and
provide Interim Relief for a period of at least 12 months (i.e. March 2013). Telstra is seeking
Interim Relief for this period for the Tollowing reasons:

. A 12 month period will cover the period prior to Telstra releasing mass market
services over NBN Co infrastructure (which is anticipated to occur in September
2012 but could be delayed); and
This period will also provide sufficient time for the Commission to hold a more
general inguiry into whether or not the regulation of resale (layer 3) access
services over the NBN is in the long term interests of end users.

As noted above, interim relief for a 12 month period would provide the Commission with
sufficient time to hold a more wide-ranging ingquiry to remove resale-based regulation over
NBN infrastructure.

To maximise the competitive potential of the NBN and the emerging IP-based service
environments, Telstra considers that the Commission should commit to explicit regulatory
forbearance as the market develops. The NBN and the introduction of a ubiquitous, IP-based
service environment represents a nascent emerging market. New services provided over the
NBN are likely to be significantly different from those currently available from the copper
network, with the deployment of the NBMN expected to accelerate the development of {and
investment in) all-IP, access-agnostic service offerings. The development of these new
services (at both retail and wholesale) will require significant new investment and innovation in
an uncertain commercial environment.

The temporary unavaiiability of Telstra Wholesale resale voice services Is uniikely to have a
material adverse effect on end users or retail service providers

It is important to reiterate that the temporary non availability of Telstra Wholesale resale voice
services referred to above is unlikely to impact a large number of end users, as few end users
will be connected to the NBN prior to Telstra’s targeted timing for the launch of mass market
NBN-based voice services. For example, NBN Co has estimated that there will be less than
4.000 active services in NBN Co Greenfield estates by September 2012.

Further, given the likelinood that many wholesale voice customers will migrate directly fo the
NBN, only a fraction of end users are likely seek a voice service provided over a Telstra
Wholesale resale service. Service providers will be able to provide services to end users by

TELSTRA CORPORATION LIMITED [ABN 33 051 775 558) | LEVEL 11, 400 GEQRGE STREET, SYDNEY NSW 2000
DRAFT | LETTER TO ACCC RE EXEMPTION FROM REQUIREMENT TO SUPPLY WLR. LCS AND PSTN OA OVER NBN

PAGEZ23
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directly contracting with NBM Co, or acquiring services through an alternative wholesaler or
aggregator where these services are available.

Conclusion

Telstra hopes that this information assists the Commission in reaching a timely resolution to

this issue, Telstra welcomes the opportunity to discuss this in more detail with the
Commission.

Yours sincerely,

S~ P

Jane van Beelen
Executive Director - Regulatory Affairs
Telstra Corporation Limited
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Appendix C: Proposed variation instrument

COMPETITION AND CONSUMER ACT 2010

Variation of Final Access Determinations No. 1 to 6
under section 152BC by the Australian Competition a
Commission

Removal of the application of the category A standa
obligations in respect of WLR, LCS and PSTN OA prov
NBN

1. Title
These Determinations may be cited as:

Final Access (Variation) Determination No.1 of 2012 (LSS)

Final Access (Variation) Determination No.2 of 2012 (LCS)
Final Access (Variation) Determination No.3 of 2012 (PSTN OA)
Final Access (Variation) Determination No.4 of 2012 (PSTN TA)
Final Access (Variation) Determination No.5 of 2012 (ULLS)
Final Access (Variation) Determination No.6 of 2012 (WLR)

2. Commencement
These Determinations come into effect on x date 2012.

3. Variation

Final Access Determination No. 1 of 2011 (LSS)

Final Access Determination No. 2 of 2011 (LCS)

Final Access Determination No. 3 of 2011 (PSTN OA)
Final Access Determination No. 4 of 2011 (PSTN TA)
Final Access Determination No. 5 of 2011 (ULLS)
Final Access Determination No. 6 of 2011 (WLR)

are hereby varied as set out below:

After Clause 4.1 insert:

of 2011 made
nd Consumer

rd access
ided over the

4.1A The category A standard access obligations in section 152AR of the
Competition and Consumer Act 2010 do not apply to the provision of WLR or
LCS or PSTN OA (preselect and override) over National Broadband Network

greenfield estates.

4.1B Clause 4.1A commences on [date to coincide with date of variation] and

ceases to have effect on 31 March 2013.”
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Appendix D: Legislative framework for access
determinations

The telecommunications access regime containednn®C of theCompetition and
Consumer Act 201(CCA) enables the ACCC to set default price anapiace terms in
access determinations. An access determinatioronlyl apply where there is no commercial
agreement between the access seekers and acoddemprbhe access determinations create
a benchmark which access seekers can fall backhda sitill allowing parties to negotiate
different terms.

Access determinations can be interim or final. Véhecess determinations specify terms
and conditions of access they must include terrdscanditions relating to price (or a
method of ascertaining a price) and may also comtan-price terms, although this is not
compulsory?”> Compliance with access determinations is a cadidence condition and a
service provider rulé® The access determinations do not apply to theneriey are
inconsistent with various other instruments anekagrents, including access agreements
between partie$’.

Public inquiry

The access regime requires the ACCC to considemmalccess determinations for all
declared services. For a newly declared servieeABCC must commence a public inquiry
into making an access determination within 30 dier the declaration is mad&The

ACCC must make an FAD within 6 months of commenammublic inquiry. The ACCC can
extend the time frame for making an FAD by up tm@nths?° The FADs for WLR, LCS and
PSTN OA (along with ULLS, LSS and PSTN TA) were maah 20 July 2011 and expire on
31 July 2014.

Content of access determinations

Section 152BC of the CCA specifies what an accessrchination may contain. These
include, among other things, terms and conditiong/bich a carrier or carriage service
provider (CSP) is to comply with the standard asa#sigations provided for in the CCA
and terms and conditions of access to a declargiteeAccess determinations can make
different provisions with respect to different ass@roviders or access seekdrs.

Fixed principles provisions

An access determination may contain a fixed priesiprovision, which allows a provision
in an access determination to have an expiry dedethe expiry date of the access
determinatior’ Such a provision would allow the ACCC to ‘lock mterm so that it would
be consistent across multiple access determinations

% Subsection 152BC(3) of the CCA.

% sections 152BCO and 152BCP of the CCA.
27 Section 152BCC of the CCA.

2 Subsection152BCI(1) of the CCA.

2 Subsections 152BCK(2) and (3) of the CCA.
30 Subsection 152BC(5) of the CCA.

31 Subsection 152BCD of the CCA.
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Varying an access determination

Section 152BCN allows the ACCC to vary or revokeaaoess determination. A fixed
principles provision cannot be varied or removelbssmthe access determination sets out the
circum%tzances in which the provision can be vaoiecemoved, and those circumstances are
present.

Commencement and expiry provisions

Section 152BCF of the CCA sets out the commencearahexpiry rules for access
determinations. An access determination must haexpiry date®

Criteria to consider when varying an access determi nation

The ACCC must have regard to the criteria specifieslibsection 152BCA(1) of the CCA
when varying an access determination. The ACCC cwstider the same criteria (and
follow the same procedures) as though it was makingccess determinatidhThese
criteria are:

= whether the determination [variation] will promake long-term interests of end users
(LTIE) of carriage services or services suppliedrimans of carriage services

= the legitimate business interests of a carrietaori@age service provider who supplies, or
is capable of supplying, the declared service,thadtarrier’s or provider’s investment in
facilities used to supply the declared service

= the interests of all persons who have rights totheealeclared service
= the direct costs of providing access to the dedlaszvice

= the value to a person of extensions, or enhanceafi@apability, whose cost is borne by
someone else

= the operational and technical requirements necg$sathe safe and reliable operation of
a carriage service, a telecommunications netwogkfacility

= the economically efficient operation of a carri@gevice, a telecommunications network
or a facility.

The subsection 152BCA(1) criteria mirror the repdatection 152CR(1) criteria that the
ACCC was required to take into account in makirignal determination in an access dispute.
The ACCC intends to interpret the subsection 152 Ariterion in a similar manner to

that used in access disputes.

Subsection 152BCA(2) sets out other matters tlreeABCC may take into account in
making access determinations.

Subsection 152BCA(3) allows the ACCC to take intoaant any other matters that it thinks
are relevant.

The ACCC'’s initial views on how the legislativeteria in section 152BCA should be
interpreted for the access determination varigbimtess are set out below.

32 Subsection 152BCN(4) of the CCA.
33 Subsection 152BCF(5) of the CCA.
34 Subsection 152BCN(1) of the CCA and subsection 3%(8)eActs Interpretation Act901.
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Paragraph 152BCA(1)(a)

The first criterion for the ACCC to consider whearying an access determination is
‘whether the determination [variation] will promdtee long-term interests of end-users of
carriage services or of services supplied by meénarriage services’.

The ACCC has previously published a guideline erpig what it understands by the phrase
‘long-term interests of end-users’ in the contehtodeclaration responsibiliti€s This
approach to the LTIE was also used by the ACCCaking determinations in access
disputes. The ACCC considers that the same intitpwe is appropriate for varying the
access determinations for the WLR, LCS and PSTN OA.

In the ACCC'’s view, particular terms and conditigmmemote the interests of end-users if
they are likely to contribute towards the provisan

= goods and services at lower prices
= goods and services of a high quality, and/or
= a greater diversity of goods and servitts.

The ACCC also notes that the Australian Competifighunal (Tribunal) has offered
guidance in its interpretation of the phrase ‘ldagn interests of end-users’ (in the context of
access to subscription television services):

Having regard to the legislation, as well as thielgmice provided by the Explanatory Memorandum, it

is necessary to take the following matters intamaot when applying the touchstone — the long-term
interests of end users:

*End users: “end users” include actual and potépisers of the service]...

*Interests: the interests of the end users liebtaiming lower prices (than would otherwise be
the case), increased quality of service and inexkdsversity and scope in product offerings.
...[T]his would include access to innovations ... iguacker timeframe than would otherwise
be the case ...

*Long-term: the long-term will be the period ovehiah the full effects of the ... decision
will be felt. This means some years, being suffitiame for all players (being existing and
potential competitors at the various functionagstof the ... industry) to adjust to the
outcome, make investment decisions and implementttr— as well as entry and/or exit —
strategies’

To consider the likely impact of particular ternmglaconditions on the LTIE, the CCA
requires the ACCC to have regard to whether thedend conditions are likely to result in:

= promoting competition in markets for carriage seegiand services supplied by means of
carriage services

= achieving any-to-any connectivity, and
= encouraging the economically efficient use of, andnomically efficient investment in:
o the infrastructure by which listed carriage sersiaee supplied, and

3 ACCC, Telecommunications services — declarationipimvs: a guide to the declaration provisions at K4C of the
Trade Practices Act, July 1999, in particular @p-38.

%8 ibid., p. 33.
37 Seven Network Limited (No {004] ACompT 11 at [120].
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o any other infrastructure by which listed services ar are likely to become,
capable of being suppliéd.

Promoting competition

In assessing whether particular terms and conditati promote competition, the ACCC
will analyse the relevant markets to which the desd service is an input and consider
whether the terms set in those markets remove @bsti end users gaining access to
carriage services and services supplied by meacaroége services.

Obstacles to accessing these services includeittes guality and availability of the services
and the ability of competing providers to providéeephony and broadband services.

The ACCC is not required to precisely define thepscof the relevant markets in which the
declared services are supplied. The ACCC consttatst is sufficient to broadly identify
the scope of the relevant markets likely to becaée by the ACCC'’s regulatory decision.

Any-to-any connectivity

The CCA gives guidance on how the objective of emgny connectivity is achieved. It is
achieved only if each end user who is supplied witarriage service that involves
communication between end users is able to comrat&iby means of that service, with
each other end user who is supplied with the samnece or a similar service. This must be
the case whether or not the end users are conniectied same telecommunications
network

The ACCC considers that this criterion is relevanénsuring that the terms and conditions
contained in FADs do not create obstacles for theezement of any-to-any connectivity.

Efficient use of and investment in infrastructure

In determining the extent to which terms and coadg are likely to encourage the
economically efficient use of and investment imrastructure, the ACCC must have regard
to:

= whether itis, oris likely to become, technicdtiasible for the services to be supplied
and charged for, having regard to:

o the technology that is in use, available or likelypoecome available

o whether the costs involved in supplying and chaydar, the services are
reasonable or likely to become reasonable, and

o the effects or likely effects that supplying andighing for the services would
have on the operation or performance of telecomoatiioins networks

= the legitimate commercial interests of the suppiesuppliers of the services, including
the ability of the supplier or suppliers to expledonomies of scale and scope

= incentives for investment in the infrastructurevityich services are supplied; and any
other infrastructure (for example, the NBN) by whgervices are, or are likely to
become, capable of being supplied, and

38 Subsection 152AB(2) of the CCA.

39 Subsection 152AB(4) of the CCA. This approach isstsient with the approach adopted by the Tribumakistra
Corporations Limited (No JR007] A CompT 3 at [92]Telstra Corporation Limitef2006] A CompT at [97], [149].

40 Subsection 152AB(8) of the CCA.
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= the risks involved in making the investméht.

The objective of encouraging the ‘economically@ént use of, and economically efficient
investment in ... infrastructure’ requires an ustiEmnding of the concept of economic
efficiency. Economic efficiency consists of thresrgponents:

= productive efficiency — this is achieved where undiual firms produce the goods and
services that they offer at least cost

= allocative efficiency — this is achieved where piiges of resources reflect their
underlying costs so that resources are then aiddattheir highest valued uses (i.e. those
that provide the greatest benefit relative to gosts

= dynamic efficiency — this reflects the need forustities to make timely changes to
technology and products in response to changesnsumner tastes and in productive
opportunities.

On the issue of efficient investment, the Tribuma stated that:

...An access charge should be one that just allovesce@ss provider to recover the costs of efficient
investment in the infrastructure necessary to piethe declared serviée.

...efficient investment by both access providers arckss seekers would be expected to be
encouraged in circumstances where access chargeseteo ensure recovery of the efficient costs of
investment (inclusive of a normal return on investith by the access provider in the infrastructure
necessary to provide the declared serfice.

...access charges can create an incentive for apogsers to seek productive and dynamic
efficiencies if access charges are set having detgathe efficient costs of providing access to a
declared servic&

Paragraph 152BCA(1)(b)

The second criterion requires the ACCC to consitierlegitimate business interests of the
carrier or provider when making an FAD.

In the context of access disputes, the ACCC corsildnat it was in the access provider’s
legitimate business interests to earn a normal centiad return on its investmeft The
ACCC is of the view that the concept of ‘legitim&itgsiness interests’ in relation to varying
FADs should be interpreted in a similar manner sexient with the phrase ‘legitimate
commercial interests’ used elsewhere in Part XIthefCCA.

For completeness, the ACCC notes that it woulchlibe access provider’s legitimate
business interests to seek to recover its costelhss a normal commercial return on
investment having regard to the relevant risk imedl However, an access price should not
be inflated to recover any profits the access g&v{or any other party) may lose in a
dependent market as a result of the provision oéss®

The Tribunal has taken a similar view of the expi@s ‘legitimate business interest’.

1 Subsections 152AB(6) and (7A) of the CCA.

42 Telstra Corporation Ltd (No. 3) [2007] ACompT JH59].

43 ibid. at [164].

* ibid.

45 AC(éC,Resolution of telecommunications access dispugeguide March 2004 (revised) (Access Dispute Guidelines),
p. 56.

46 ACCC,Access pricing principles—telecommunicatiahdy 1997 (1997 Access Pricing Principles), p. 9.
47 Telstra Corporation Limited [2006] ACompT 4 at [89]
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Paragraph 152BCA(1)(c)

The third criterion requires the ACCC to considée'interests of all persons who have the
right to use the service’ when varying an FAD.

The ACCC considers that this criterion requirds ihave regard to the interests of access
seekers. The Tribunal has also taken this appr&afihe access seekers' interests would not
be served by higher access prices to declaredcesnas it would inhibit their ability to
compete with the access provider in the provisioretil services?

People who have rights to currently use a declaeedce will generally use that service as
an input to supply carriage services, or a sersigglied by means of carriage service, to end
users.

The ACCC considers that this class of persons hastarest in being able to compete for the
custom of end users on the basis of their relatieats. This could be prevented from
occurring if terms and conditions of access favang or more service providers over others,
thereby distorting the competitive procéSs.

However, the ACCC does not consider that this oitecalls for consideration to be given to
the interests of the users of these ‘downstreamices. The interests of end users will
already be considered under other criteria.

Paragraph 152BCA(1)(d)

The fourth criterion requires that the ACCC consitiee direct costs of providing access to
the declared service’ when varying an FAD.

The ACCC considers that the direct costs of prangjdiccess to a declared service are those
incurred (or caused) by the provision of accesd,iacludes the incremental costs of
providing access.

The ACCC interprets this criterion, and the us¢hefterm ‘direct costs’, as allowing
consideration to be given to a contribution to iadi costs. This is consistent with the
Tribunal’s approach in an undertaking decisibA contribution to such apportioned costs
can also be supported by other criteria.

However, the criterion does not extend to compeaémsébr loss of any ‘monopoly profit’ that
occurs as a result of increased competitfon.

The ACCC also notes that the Tribunal (in anothmetentaking decision) considered the
direct costs criterion ‘is concerned with ensuttingt the costs of providing the service are
recovered™ The Tribunal has also noted that the direct costd conceivably be allocated
(and hence recovered) in a number of ways andathgiting any of those approaches would
be consistent with this criteriofl.

“8 Telstra Corporation Limited [2006] ACompT 4 at [91]

*9 ibid.

% ibid.

51 Application by Optus Mobile Pty Limited and OptNstworks Pty Limited [2006] ACompT 8 at [137].

52 See Explanatory Memorandum for the Trade Prac#ieeendment (Telecommunications) Bill 1996, p. 434hg ‘direct’
costs of providing access are intended to precdugements that the provider should be reimbursettidyhird party
seeking access for consequential costs which thadar may incur as a result of increased competith an upstream or
downstream market.

%3 Telstra Corporation Limited [2006] ACompT 4 at [92]
54 ibid. at [139].
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Paragraph 152BCA(1)(e)

The fifth criterion requires that the ACCC consitthe value to a party of extensions, or
enhancements of capability, whose cost is borngohyeone else’ when varying an FAD.

In the 1997 Access Pricing Principles, the ACCQesta

This criterion requires that if an access seekbapeces the facility to provide the required sersjdhe
access provider should not attempt to recoverfemselves any costs related to this enhancement.
Equally, if the access provider must enhance tbiditiato provide the service, it is legitimate ftire
access provider to incorporate some proportioh@fbst of doing so in the access prite.

The ACCC considers that this application of parpgrd52BCA(1)(e) is relevant to varying
FADs.

Paragraph 152BCA(1)(f)

The sixth criterion requires the ACCC to considbe ‘operational and technical requirements
necessary for the safe and reliable operationcafiaage service, a telecommunications
network or a facility’ when varying an FAD.

The ACCC considers that this criterion requires taams of access should not compromise
the safety or reliability of carriage services asdociated networks or facilities, and that this
has direct relevance when specifying technicalireqents or standards to be followed.

The ACCC has previously stated in the context oflehmon-price terms and conditions, it is
of the view that:
...this consideration supports the view that modehseand conditions should reflect the safe and
reliable operation of a carriage service, telecomigations network or facility. For instance, thedab

non-price terms and conditions should not requinekvpractices that would be likely to compromise
safety or reliability’®

The ACCC considers that these views will applyalation to the paragraph 152BCA(1)(f)
criterion for the varying of FADs.

Paragraph 152BCA(1)(g)

The final criterion of subsection 152BCA(1) reqsitee ACCC to consider ‘the
economically efficient operation of a carriage seya telecommunications network facility
or a facility’ when varying an FAD.

The ACCC noted in the Access Dispute Guidelineshi@@context of arbitrations) that the
phrase ‘economically efficient operation” embodies concept of economic efficiency as
discussed earlier under the LTIE. That is, it cadlsa consideration of productive, allocative
and dynamic efficiency. The Access Dispute Guidaialso note that in the context of a
determination, the ACCC may consider whether paldicterms and conditions enable a
carriage service, telecommunications network ailifato be operated efficiently’

Consistent with the approach adopted by the Tribmneonsidering an undertaking, the
ACCC considers that in applying this criterionisitelevant to consider the economically
efficient operation of:

= retail services provided by access seekers usagdbess provider’s services or by the
access provider in competition with those acceskess, and

551997 Access Pricing Principles, p. 11.
%6 ACCC, Final determination — Model Non-price Terms &utditions, November 2008, p. 8.

57 Access Dispute Guidelines, p. 57.
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» the telecommunications networks and infrastructsed to supply these servicés.

Subsection 152BCA(2)

Subsection 152BCA(2) provides that, in varying acess determination that applies to a
carrier or carriage service provider who supplass capable of supplying, the declared
services, the ACCC may, if the carrier or provisepplies one or more eligible services,
take into account:

= the characteristics of those other eligible sewvice

= the costs associated with those other eligibleicesv

= the revenues associated with those other eligddces, and
= the demand for those other eligible services.

The Explanatory Memorandum states that this promig intended to ensure that the ACCC,
in varying an access determination, does not censiet declared service in isolation, but
also considers other relevant serviteas an example, the Explanatory Memorandum states:
...when specifying the access price for a declaredaewhich is supplied by an access provider over
a particular network or facility, the ACCC can tak& account not only the access provider’s costs

and revenues associated with the declared sehuit@|so the costs and revenues associated wigh oth
services supplied over that network or faciftty.

Subsection 152BCA(3)

This subsection states the ACCC may take into adcany other matters that it thinks are
relevant when varying an FAD.

%8 Telstra Corporation Limited2006] ACompT 4 at [94]-[95].
% Eligible service’ has the same meaning as itised 52AL of the CCA.

80 Explanatory Memorandum, Telecommunications Legjish Amendment (Competition and Consumer Safeguditls)
2010, p. 178.

51 ibid.
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