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Executive Summary

The Australian Competition and Consumer CommisgfdCC) is considering
whether to accept a structural separation undergedand approve a draft migration
plan submitted by Telstra. If the undertaking atahfare accepted and approved
respectively, various protections would be provittedh competition laws to facilitate
the structural separation.

The undertaking and plan would, if accepted andamul, progressively implement
structural reform of the telecommunications setttaough Telstra ceasing to supply
fixed-line voice and broadband services over ifgpen and HFC networks and
commencing to supply those services using the matioroadband network.

This reflects long held concerns that Telstrahasvertically integrated provider of
access to the ubiquitous copper network, has teniive and ability to favour its retail
businesses over its wholesale customers, and themglede competition, to the
detriment of consumers.

It is the ACCC'’s view that structural separationfelstra is the most appropriate
mechanism to address these concerns to the behefitnpetition and consumers. That
said, there are a number of complex issues thak toelee considered.

In particular, the ACCC must be satisfied that cetiipn and consumer interests are
supported by the specific reforms that have beepgsed. This particularly means
during the progressive transition to the new ingustructure.

As is explained in this paper, the proposed stratteform would be implemented by:

» A structural separation undertaking that includes:

= commitments by Telstra to cease the supply of ipdcervices over
networks under its control from the designated-dayhich is expected to
be the day on which the construction of the newledale-only national
broadband network will be concluded; and

= equivalence and transparency measures regardiegsatx Telstra’s key
wholesale services in the period leading up tadésgnated day.

* A migration plan under which Telstra will cease glypg copper and most
HFC services — including wholesale services (wlieeg are supplied) — as part
of the migration to the national broadband network.

* The commercial agreements between Telstra and N&N C

This paper also discusses the mandatory considesagind statutory tests for assessing
the structural separation undertaking and migrgplan, and advances preliminary
views as to their interpretation and applicatiopaoticular issues. This is to assist
industry representatives and consumers in makibgh&sions that focus on matters of
importance.
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In particular, the ACCC'’s consideration of the coenaial arrangements between NBN
Co and Telstra focuses on the implications of tleggeements coming into effect as
assessed against these mandatory consideratiahss, aot a broader examination of
those arrangements.

The ACCC'’s preliminary view on the proposed cordgation of fixed-line access
networks — which is a fundamental aspect of th@@sed structural reform — is that a
number of the mandatory considerations would apypeswpport that consolidation,
while the possible effect of other of the mandatgsiderations is less clear. The
ACCC will further consider this important issue amedch an overall view on it in light
of submissions provided in response to this disongsaper.

Importantly, it should be recognised that, althouggration of fixed-line services to
the national broadband network (NBN) has been eshaséhe method of achieving the
proposed structural reform, this remains an inquity the proposed structural reform
and not an inquiry into the merits of the NBN.

Structural Separation Undertaking

The ACCC'’s preliminary view is that the particudructural separation undertaking
that has been provided could not be accepted, emckhTelstra will need to resubmit
this document in a form that fully complies wittetlegislative requirements.

In this regard, the structural separation undengakioes not include a compliance plan
for Telstra’s primary commitment to be structuraBparated from the designated day.
This is a mandatory requirement established inggslation.

The ACCC is also of the preliminary view that tllldwing aspects of the proposed
arrangements would militate against acceptanckeeostructural separation
undertaking.

* The interim equivalence and transparency measueasch supported by a clear
and enforceable commitment to an ‘equivalence tdmues’ — which would
enable wholesale customers and Telstra’s retaihbsses to access key input
services of equivalent quality and functionaliturffer, it is not clear that there
are appropriate mechanisms that would ensurehlibgiroposed measures
remain fit for purpose for the duration of the nme period.

» Agreements that are subsequently negotiated betiwastra and NBN Co
could potentially gain the benefit of a legislatasgthorisation (exemption from
competition laws) without undergoing further ACCE&giny. This potential
arises from:

= the inclusion of a broad variation mechanism indbenmercial agreements
that Telstra and NBN Co have lodged with the AC@8ich could result in
either of the parties imposing new or modified nesbns on the
competitive behaviour of the other party; and
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= this conduct potentially receiving the benefit lo¢ fegislative authorisation
as a result of the ACCC'’s acceptance of the unkiegaat this time or the
undertaking coming into force.

* The provisions against Telstra promoting wirelesvises as substitutable for
NBN Co’s fibre services and the limitation on Ted&t ability to provide HFC
services to new channel providers. The ACCC praptsseek further
information from the parties and others regardhrggdperation and likely effect
of these restrictions.

This paper also outlines a number of other morailéet concerns regarding the
appropriateness and effectiveness of Telstra’sqa®gh interim equivalence and
transparency measures. In this regard, the ACCG&iders that the following
limitations would also appear to militate againsteptance of the undertaking:

» Enforcement Telstra’s commitments on organisational mateis systems
equivalence are subject to an enforcement threshioich precludes direct
enforcement by the ACCC unless a failure to conmplyaterial and not an
isolated incident and which forms part of a demaidé pattern of repeated
non-compliance.

» Service Level Guarantee scheméelstra’s proposed operational equivalence
metrics are supported by an automatic paymenti¢éctald wholesale customers
in some circumstances. However, the metrics argsuto numerous
exceptions and exemptions, which will have a dibsairing on whether the pay
and fix obligations are triggered. The exceptiang.(on low volumes of
services and for NBN rollout regions) would excladeery significant number
of services. In addition, the proposed rebateganerally only equal to one
month’s recurrent charge for the relevant serviw @ not scale as service
levels further degrade.

* Metrics— the proposed service level (and corresponding/atence and
transparency metric) offered to ULLS customersisrior to those for retail
and wholesale customers that use Telstra’s PSTND&tdservices.

* Independent Telecommunications Adjudicator (ITApste— Telstra proposes
to establish an ITA to consider certain non-prigaiealence disputes and
disputes referred under the Migration Plan. Howgewés unclear whether the
SSU confers sufficient powers on the ITA to resaligputes, including by
requiring reasonable remediation of Telstra’s psses and systems. In this
context, it is incumbent on Telstra to clarify aglain these important aspects
of the ITA scheme, as broad industry participatieihbe central to the
potential effectiveness of the scheme.

* Organisational arrangements Telstra proposes to maintain separate
wholesale, retail and network services business.udbwever, the proposed
ring-fencing measures are subject to a number cgions which have the
potential to undermine their efficacy. For examf\ehere an employee has
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management responsibilities” in relation to a sefeal business unit, they are
not required to work principally for that businesst.

* Information security- Telstra commits not to use or disclose protected
information to give retail business units an unéavantage. However, it is
unclear what, if any, protections would apply itat®n to the potential use by
a Telstra retail business unit of nationally aggted information from which
the identity of a wholesale customer is ascertdamab

» Price equivalence and transpareneyf elstra proposes to publish reference
prices for regulated services, and develop its mament accounting system to
specify internal wholesale prices faced by Telstratail business units. The
proposed measures will need to be modified so psoide assurance that they
are, and will remain, appropriate and effectiveeesally in supporting the
equivalent use of wholesale ADSL services to prewigyh quality services and
applications to end users.

» Telstra Exchange Building Access (TEBAJelstra commits to process
requests for TEBA in an equivalent manner and mawgagues for exchange
capacity on a non-discriminatory basis. Howevemesale customers do not
have an equivalent right to Telstra to place arotd reserve exchange
capacity for future use.

* Implementation- there is no assurance regarding timing for immgletation of
many of the proposed equivalence and transpareeagunes in the
undertaking which would not become operative uthellater of 2 months after
the undertaking commences or the date the comnharcamgements between
NBN Co and Telstra come into effect (which in tisrsubject to a number of
conditions precedent).

» Dispute resolution the undertaking does not provide a mechanisnthtor
resolution of price equivalence disputes betwedstiBeand its wholesale
customers.

* Exempt areas- the equivalence and transparency commitments$owimi
apply to regulated services in those areas whdstrdes exempt from supply
on regulated terms. Telstra has clarified thattkausion for exempt areas is
only intended to apply to price-related commitmearid proposes to make
amendments to the undertaking to this effect.

The ACCC is seeking industry and consumer viewtherappropriateness and
effectiveness of Telstra’s proposed equivalencetam$parency measures as well as
on whether the proposed measures have been doadneith sufficient clarity and
detail to minimise the potential for subsequenpdiation around the nature of the
commitments.

Migration Plan
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The ACCC'’s preliminary view - subject to submissidrom interested parties - is that
the draft migration plan submitted by Telstra addes all of the statutory criteria.
However, this discussion paper seeks input iniogldab several issues where it is not
clear whether the draft plan addresses the critettlae required standard. These
include:

* Whether the level of detail in various clauseshef draft migration plan is
sufficient to satisfy the ACCC that it complies lwithe migration plan
principles.

* Whether the dispute resolution process providednftine draft migration plan
is adequate.

* Whether the draft migration plan sufficiently minges disruption to end-user
services, for example through provision for the@wypf interim carriage
services.

Process

The ACCC does not intend to issue a draft decipioor to finalising its decisions in
relation to the undertaking and draft migratiomnpl&herefore, to assist in its decisions,
the ACCC strongly encourages interested parti@sake submissions in response to its
discussion paper by no later than 5 pm on Tuesd&eptember 2011.

The timing of the ACCC'’s decision will be subjecta number of factors, including:

» the clarity with which Telstra explains its propdseterim equivalence and
transparency measures. In this regard, it is ¢tear initial discussions that
industry does not have sufficient information ardUrelstra’s proposed price
equivalence commitments and dispute resolutionrsehe

» the timeliness with which those tasks already idiedtin the undertaking as
requiring further development can be completeduutiog

= the submission by Telstra of an ITA Company Couastih and Charter of
Independence to the ACCC's and industry’s satigfagt

= an appropriate wholesale DSL pricing formula amaificial reporting
templates being agreed;

* the quantity and range of submissions receivedspanse to this discussion
paper and the extent to which these raise othaifignt concerns; and

» Telstra’s preparedness to address identified cascer

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Discussion Paper
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1 Introduction

1.1  Overview

This consultation paper seeks submissions fromested parties in relation to the
ACCC's assessment of Telstra’s structural separatimlertaking (SSU) submitted on
29 July 2011 and the revised draft migration plnaft Plan) submitted on 24 August
2011.

The Telco Act requires the ACCC to consult publiglyits assessment of the draft
Plan, but not the SSU. However, given the signifteaof the SSU in facilitating
structural reform, the ACCC considers that it sddug consulted on alongside the draft
Plan.

The ACCC does not intend to issue a draft decigigrlation to its assessment of the
SSU and draft Plan.

The ACCC must either accept or reject the SSU edther approve the draft Plan or
request that Telstra provide a revised draft Pbarcdnsideration. The ACCC will
provide a statement of reasons explaining the baseach decision.

1.2  Structure of this paper

This consultation paper is divided into two section
» Part A - Assessment of Telstra’s SSU.
» Part B — Assessment of Telstra’s draft Plan

Parts A and B outline the relevant assessmentieré@d issues of potential
importance to the decisions to be reached on the&d the draft Plan respectively.

Given that the criteria for assessment of the S&dUthe draft Plan are quite different,
the ACCC encourages industry participants and otiterested parties to carefully
consider the entire consultation paper and makessons on the questions raised in
both Parts A and B.

1.3 Timeline and consultation process

1.3.1 Deadline and format of submissions

Submissions should address the specific questasad in Parts A and B, and are
requested by no later th&00 pm on 27 September 201A complete list of the
guestions for discussion is included at Attachn@&nt
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The ACCC may be limited in its ability to fully cemder late submissions, therefore it
is important that interested parties make theingabions by the above deadline.

The ACCC prefers to receive electronic copies tihsigsions in either Adobe PDF or
Microsoft Word format that is text searchable.

Please send submissions to the following emaitesdd

ssu-migration@accc.gov.au

The ACCC also accepts hard copies of submissiong.hard copy should be sent to
the following address:

Sean Riordan

General Manager — Industry Structure and Compliance
Communications Group

Australian Competition and Consumer Commission
GPO Box 520

Melbourne VIC 3001

1.3.2 Confidentiality claims

To facilitate an informed and open consultatioe, ACCC will treat all submissions as
public and publish them on the ACCC website. lerested parties wish to submit
commercial-in-confidence material to the ACCC, teapuld submit both a public and
commercial-in-confidence version of their submissidn the confidential version,
confidential material should be clearly identifiad marked as confidential. In the
public version, confidential material should beaetgd and replaced with an
appropriate symbol or ‘[c-i-C]'.

It is the ACCC's preference that as much matesialisclosed in the public response as
possible.
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PART A: STRUCTURAL SEPARATION
UNDERTAKING

2 Overview

The structure of this part is as follows:

» Section 3 Background -This section provides an overview of the structural
reform and the existing regulatory regime.

» Section 4 Structural Separation Undertaking -This section provides an
overview of Telstra’s SSU including the legislati@fating to its scope and
criteria for assessment as well as the conditioesqulent that need to be
satisfied before the SSU can come into effect.

* Section 5 Assessment Framework This section sets out the legislative
framework for the ACCC’s assessment of Telstra’sl 8®luding the
requirement for structural separation, the requagdivalence and transparency
measures, required compliance measures and thersi@titwhich the ACCC is
to have regard.

» Section 6 Assessing the Impact of the SSUThe ACCC has set out its current
views regarding the likely outcomes for both a fatwith this SSU and a future
without this SSU.

» Section 7 Promotion of a competitively neutral envonment — This section
discusses how structural reform can assist in tbmption of a competitively
neutral environment and specific factors of thiscural reform.

» Section 8 Consolidation of fixed-line access netw — This section
discusses the implications for competition and oomers of the Definitive
Agreements and the migration of customers fromtiexjdixed-line access
networks to the wholesale only access networkwiiabe operated by NBN
Co.

* Section 9 Other matters relating to the DefinitiveAgreements— This section
outlines a number of key matters arising from tledimitive Agreements that
are not directly related to the consolidation &éfi-line access networks.

» Section 10 Interim equivalence and transparency This section discusses
the ACCC's consideration of the proposed interimieglence and
transparency measures.

» Section 11 Monitoring of compliance with the obligion to structurally
separate— This section discusses the ACCC's consideratiohetstra’s
proposed compliance measures.
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3 Background

3.1  Structural reform of the telecommunications
industry

In 2009 the Government issued a discussion p&fsrdnal Broadband Network:
Regulatory Reform for 21Century Broadbandseeking views on various reform
options that the Government was considering tornefihe telecommunications
regulatory framework in the transition to the NBN.

Following this review, the CACS Act was passed ovdmber 2010, which introduced
a suite of amendments to the Telco Act that createdmework to address Telstra’s
vertical and horizontal integration.

The Explanatory Memorandum to the CACS Bill stdles the legislative package
was, among other things “aimed at enhancing coitiygetutcomes in the Australian
telecommunications industry.The Explanatory Memorandum cited Telstra’s veltica
and horizontal integration and stated:

Partly because of this integration, it has bees &bmaintain a dominant
position in virtually all aspects of the marketspige more than 10 years of
open competition. It is the Government’s view thalstra’s high level of
integration has hindered the development of effeatbmpetition in the sector.

Key features of the new framework were provisianstiie vertical and horizontal
separation of Telstra and reforms to the telecomaations regulatory regime
including the telecommunications specific sectiohthe CCA.

Under the framework introduced by the CACS Actstral may elect to either submit a
voluntary structural separation undertaking or ligjexct to mandatory functional
separation.

The Telco Act was amended to provide that Telsiag be prevented from acquiring
designated spectrum, which is anticipated to baired for advanced wireless
broadband services, unless it submits an SSU and:

* an undertaking that it will not be in a positionctantrol an HFC network;

* an undertaking that it will not be in a positionctantrol a subscription
television broadcasting licence (i.e. that Teldlikeests its FOXTEL interest);

and the ACCC accepts those undertakihgs.

Explanatory Memorandum, CACS BiIll, p.1.
Explanatory Memorandum, CACS BiIll, p.1.
3 Telco Act, Part 10, Schedule 1.
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However, the Minister may exempt Telstra from thguirement to have an
undertaking about HFC networks or subscriptiorvislen broadcasting licences if the
Minister is satisfied that Telstra’s SSU is su#ici to address concerns about the
degree of Telstra’s power in telecommunicationsketz:

If an SSU does not come into force, Telstra wilkéguired to functionally separdte.

3.2  Existing regulatory framework

3.2.1 Parts XIB and XIC of the CCA

Part XIB of the CCA establishes a specific regimeaddressing anti-competitive
conduct in the telecommunications industry. It epes in addition to the general
competition provisions in Part IV of the CCA. Aithime of its introduction, the
Government considered that total reliance on Ratb Iconstrain anti-competitive
conduct in telecommunications might be ineffectage

Telecommunications is an extremely complex, hotiaibnand vertically
integrated industry and competition is not fullyaddished in some
telecommunications markets. There is consideratapesfor incumbents to
engage in anti-competitive conduct because conopgiiht downstream markets
depend on access to networks or facilities cormtrafly the incumbents.

Broadly, the competition provisions in Part XIB prioit a carrier or carriage service
provider from engaging in anti-competitive condtct.

Part XIC establishes an industry specific regimerégulated access to carriage
services. At the time, the Government consideratttiere was a need for an industry-
specific regime, in addition to the essential fdes access regime in Part IllA of the
CCA, which would reflect particular policy interesh promoting any-to-any
connectivity; promoting diversity and competitionthe supply of carriage services,
content services and other services supplied byhsmefcarriage services; and
ensuring access to carriage services is establmhegasonable terms and conditions
and includes necessary ancillary servicBart XIC has its own specific objective “to
promote the long-term interests of end-users afage services or of services
provided by means of carriage servicgs.”

Part XIC provides for the ACCC to declare carriageviced and related services
(declared services). Telstra supplies a numbeeoifaded services to its wholesale

4 Telco Act, Part 9, Schedule 1.

Explanatory Memoranduriiyade Practices Amendment (Telecommunications) ¥t p.6.
Defined as taking advantage of a substantialedegf power in a telecommunications market
with the effect or likely effect of substantiallgdsening competition in that or any other
telecommunications market; or contravening sectidf’s®ZRJ, 44ZZRK, 45, 45B, 46, 47 or 48 of
Part IV of the CCA where that conduct relates telacommunications market.

Explanatory Memoranduriyade Practices Amendment (Telecommunications) ¥ p.38.

8 CCA, section 152AB.

Currently declared services are listed on the EGQeclared services register:
http://www.accc.gov.au/content/index.phtml/itemid7821
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customers and competes against these wholesatrstin downstream retail
markets.

Providers of a declared service must comply withdtandard access obligations
(SAOs) set out in Part XIC unless an exception or exemption applies. Amohgrot
things, the SAOs require a provider of a declamdise (the access provider), if
requested by an access seeker to:

» supply an active declared service in order thabtieess seeker can provide
carriage services and/or content services;

» take all reasonable steps to ensure that the wadramd operational quality of
the active declared service is equivalent to tHatkvthe access provider
provides to itself; and

» take all reasonable steps to ensure that the sgpvavider receives, in relation
to the active declared service supplied to thesscseeker, fault detection
handling and rectification of technical and operaal quality and timing that is
equivalent to that which the access provider previt itself.

The CACS Act amended the CCA to change the operafi®@art XIC from a
negotiate/arbitrate access regime to a regime wieighires the ACCC to make access
determinations for all declared services. Acceserdenations set default price and
non-price terms, which apply in the absence ofieapgly negotiated access agreement
between the service provider and access seekeml@mice with access determinations
is a condition of a carrier licence and a servicevidler rule.

3.2.2 Operational separation regime

In 2005, the Department of Communications, Infororaechnology and the Arts
conducted a review of telecommunications competitegulation and introduced an
operational separation regime to Telstra. Thismegivas intended to support greater
equivalence and transparency in services provigetkelstra to its wholesale customers
and its retail operationisAt the time, the Government noted that:

Telstra is a vertically integrated firm which retsia dominant market position
in many telecommunications markets. Telstra alspsoinfrastructure which its
competitors need to access and interconnect wibhder to compete against it.
Telstra’s control over this infrastructure, comtamveith its market position,
creates an incentive and the ability for it to fawvis own retail business in the
provision of access to this important infrastrueturelstra’s vertical integration
also creates a lack of transparency that makesdieh for the ACCC to
effectively enforce the competition regulatidfs.

10 CCA, section 152AR.

1 Department of Communications, Information Tecbggland the ArtsTelecommunications
Competition Regulation — Issues Papépril 2005.

Department of Communications, Information Tecbggland the ArtsTelecommunications
Competition Regulation — Issues Pap#pril 2005, p.3.

12
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The current operational separation regime is gaaby an operational separation plan
(OSP) which was proposed by Telstra and approvdtéivinister in June 2006. It
contains a number of commitments around Telstngjarusational arrangements and
commitments aimed at promoting equivalence in thedard of delivery of eligible
services; processes for providing information to wholesalstomers about changes

to Telstra’s network, measures for Telstra to pioteholesale customers’ confidential
information and processes by which Telstra woushikee complaints from wholesale
customers.

Telstra’s OSP also provides for a price equivaldremmework (PEF) which seeks to
provide ongoing assurance that Telstra is not famguts retail arm by supplying
services to itself at prices which are unjustifigloiwer than those offered to its
downstream competitors. The PEF requires Telstcamaluct imputation testing of
material price changes (as defined by Telstra). HEBE imputation testing is intended
to assess whether there is sufficient margin foeféinient retail competitor to compete
with Telstra in the relevant retail market(s) gitbe wholesale costs or costs of self
supply that are, or would be, faced by an efficmrhpetitor and the costs of
transforming wholesale products or inputs thatsatésupplied into retail products.

The role of the ACCC with respect to the OSP igesally to investigate and report
matters to the Minister as appropriate.

The ACCC considers that the operational separaéigime is ineffective. In June
2008, the ACCC noted in relation to the effectivenef Telstra’s OSP:

We continue to receive complaints of conduct thiggest that the objective of
equivalence which was the objective of the regisept being achieved. There
have been some instances of conduct since the abginteption which, while

it is not clear they breach the operational semaratian, do not promote the
objective of equivalence which was the fundameoitgctive of the plan in the
first place. In relation to the other objectiveti@nsparency, there is some
additional reporting that the regime provides. Heogrethis has been of limited
benefit and is at a highly aggregated level... Theedimited self regulatory
mechalQisms and unduly convoluted processes to ingpleany corrective
action:

In its submission to the Government’s 200&ional Broadband Network: Regulatory
Reform for 21 Century Broadbandiscussion paper (ACCC Regulatory Reform
Submission), the ACCC stated:

The ACCC's experience is that the current operatisaparation regime aimed
at promoting equivalence is ineffective and dodsadldress Telstra’s incentive
and ability to discriminate against its competitdreerefore any measures to
improve at the margins the operational separatigimre would just be an

13 Eligible services are defined in section 152Althed CCA and include listed carriage services (as

defined in section 16 of the Telco Act) and sersiadich facilitate the supply of listed carriage
services.
14 ACCC,Senate Estimates Standing Committee on Econobittg)e 2008.

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Discussion Paper

12



attempt to develop upon a framework that is, atét®, unable to promote its
fundamental objectives.

In the same submission, the ACCC noted that:

The current operational separation regime is n@tpnopriate structural
arrangement for Telstra during the transition ®NKBN. Furthermore it is
inconsistent with the structural framework envishim the future NBN
environment and will not assist in facilitating @pfunities for competitive
outcomes in the transition peridd.

Upon the coming into force of an SSU, the currgr@rational separation regime will
cease to operate.

3.3 Competition in Australian telecommunications
markets

As noted in thACCC telecommunications reports 2008-@%ecommunications
markets typically exhibit factors that can impele tlevelopment of competition
including high fixed and sunk costs of buildingtear networks. These can inhibit
market entry or limit the extent to which entracés compete. At the same time, there
are many aspects of telecommunications that arthddynature, highly dynamic and
characterised by technological advances which cawige entrants with the means and
opportunity to compet¥.

Elements of Telstra’s fixed-line telecommunicatiom$works continue to represent
enduring bottlenecks and are therefore an impoftanis of current regulation under
Part XIC of the CCA. An enduring bottleneck is awark element or facility that
exhibits natural monopoly characteristics and geasial for the provision of services
to end-users in downstream markets in a way tlmhptes competition.

Notwithstanding the regulation of access to Telstii#ed-line networks, Telstra has
endured as the dominant force in Australian teleoamications. It is one of the most
integrated telecommunications service providethénworld, with a high degree of
vertical and horizontal integration. It owns thdyombiquitous fixed-line network in
Australia, an HFC network in major capital citieglaother key bottleneck
infrastructure including exchange buildings andgaf its transmission network.

The current state of competition in relevant magketiscussed in Attachment Al.

15
16

ACCC Regulatory Reform Submission, p.8.
ACCC Regulatory Reform Submission, p.9.
o ACCC,ACCC telecommunications reports 2008-p%®
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3.4 National Broadband Network

On 7 April 2009 the Government announced thatté@nded to establish a company,
NBN Co, to build and operate a wholesale-only, ocperess NBN?

The key features of the NBN including its rolloutdaoperation have been shaped and
are outlined by a number of documents and legiggirovisions including:

the NBN Implementation Study;

the Government’s Statement of Expectations (SOE);

NBN Co’s Corporate Plan;

the NBN Companies Act; and

the NBN Access Act.
The key features of the NBN framework, are setimétttachment A2.

On 23 June 2011, Telstra announced the executioarimercial agreements with
NBN Co, known as the Definitive Agreements. Theibiéfe Agreements govern,
among other things, the terms on which Telstra avitonnect its fixed-line customers
and provide services and access to key infrastrei¢ttuUNBN Co.

The Definitive Agreements and their relevance toahsessment of Telstra’s SSU are
discussed in further detail in section 5.5.5 (cat@dwthorised under section 577BA).

18 Prime Minister, Treasurer M|n|ster for FrnanManlster for Broadband, ‘New National
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4 Structural Separation Undertaking

4.1 Overview

Paragraph 577A(1)(a) of the Telco Act allows theGXTto accept a written SSU from
Telstra.

On 24 June 2011, following a public consultationiqu the Minister published the
following instruments relating to the scope andecia for assessment of the SSU:

* Telecommunication (Structural Separation - Netwankl Services Exemption)
Instrument (No. 1) 201@Network and Services Instrument) - this determitne
networks and services that will be exempt fromstepe of Telstra’'s SSU. The
scope of the SSU is discussed further at secti@n 5.

* Telecommunications (Regulated Services) Deternoinghlo. 1) 2011Regulated
Services Determination) - this specifies which smy will be subject to interim
transparency and equivalence measures, discusskdrfat section 10.2.

» Telecommunications (Acceptance of an UndertakimmytBtructural Separation —
Matters) Instrumen2011 (Ministerial Criteria Instrument) — this sets ooatters to
which the ACCC is to have regard in assessing 8lg f& addition to those
specified in section 577A of the Telco Act. Thigliscussed further at section 5.5.

These instruments and further detail on the coasaoit process, including stakeholder

submissions, is available at:

http://www.dbcde.gov.au/broadband/national _broadbagtwork/telecommunications
regulatory reform

On 29 July 2011, Telstra submitted an SSU to th€B@&nd an accompanying
supporting submissiofi.

4.2  Conditions precedent to the SSU

Section 577AA of the Telco Act provides that Tedstan nominate one or more events
in accordance with the provisions of section 577#sAconditions precedent to the SSU
coming into effect.

Attachment A to the SSU is “a document which accanigs [the] undertaking given
by Telstra” and is given under section 577AA of Treéco Act. It nominates the
following events as conditions precedent to theiogmmto force of the SSU:

19 Accessible at: http://www.accc.gov.au/content/indetml?itemid=1003999.
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» the approval of the draft migration plan by the ACGnder section 577BDA or
577BDC of the Telco Act;

« the making of a declaration under subsection 5jaf(he Telco Acf®
« the making of a declaration under subsection 5jaf(the Telco Act'and

* pursuant to subsection 577AA(1)(c)(iii) of the Telct, the passage of an ordinary
resolution by Telstra’s members who are entitleddi® on the resolution which
approves, or has the effect of approving, Telstkingy action to co-operate with
NBN Co and the Commonwealth through implementiagliligations under the
Definitive Agreements (subject to the satisfactiwnwaiver of conditions
precedent).

Subsection 577AA(1) of the Telco Act specifies taay decision by the ACCC to
accept the SSU must be expressed to be subjdwt tcturrence of the events
nominated under section 577AA within a specifiedqubafter the SSU is accepted.
That period must be 6 months, unless otherwise mat@d by the Minister under
subsection 577AA(5¥. Therefore, if the ACCC decides to accept the 96,
required to express any decision to accept thertaddeg to be subject to the
occurrence of these events within 6 months, in@arae with the requirements of
subsection 577AA(1).

4.3 The SSU and the Competition and Consumer Act

4.3.1 Section 577BA authorisation

Section 577BA of the Telco Act specifies a rangditiErent contracts, arrangements
and understandings (CAUs) and conduct relatingecagreements between NBN Co
and Telstra and relating to Telstra’s SSU thatatborised for the purposes of
subsection 51(1) of the CCA.

Subsection 51(1) of the CCA relevantly provideg thaleciding whether a person has
contravened Part IV of the CCA, anything specifiedand specifically authorised by
an Act must be disregarded.

The section 577BA authorisation is extended to RHtby subsection 151AJ(9) of the
CCA, which provides that a person does not engagati-competitive conduct if,
under section 577BA of the Telco Act, the condsauthorised for the purposes of
subsection 51(1) of the CCA.

20 Subsection 577J(3) of the Telco Act provides thatMinister may declare, in writing, that

Telstra is exempt from the requirement to haveratettaking under section 577C (i.e. with
respect to its HFC network).

Subsection 577J(5) of the Telco Act provides thatMinister may declare, in writing, that
Telstra is exempt from the requirement to haveratettaking under section 577E (i.e. with
respect to subscription television broadcastingnes).

= Telco Act, subsection 577AA(4).

21
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The Explanatory Memorandum to the CACS Bill expéatinat:

This authorisation is proposed in recognition thelstra’s progressive
migration of customers from its copper and subsiompelevision cable
networks to the new wholesale-only fibre networkaccordance with an
undertaking accepted by the ACCC, is in the natiortarest and will promote
structural reform of the telecommunications industr

A number of the authorisation provisions in sec&37BA only come into effect once
an SSU is in force. The ACCC is required, by thaisterial Criteria Instrument, to
have regard to conduct that would be authorise@usection 577BA as a consequence
of the ACCC'’s acceptance of the SSU or of the S&tdig into force when deciding
whether to accept an SSU.

The ACCC is not required to conduct an authorisapimcess under Part VIl of the
CCA. However, the ACCC proposes to consider theachpf the conduct that would
be authorised if the SSU is accepted and comedante as part of its overall decision.
This aspect of the ACCC’s assessment of the SSlisdsissed at section 5.5.5.

4.3.2 Other relevant provisions of the CCA

In addition to the legislative authorisation, théAprovides that if Telstra has
engaged or is required to engage in conduct inrdcdeomply with an SSU in force,
then, in performing a function, or exercising a pownder Part XIB or Part XIC in
relation to Telstra, the ACCC must have regardeodonduct to the extent that the
conduct is relevartt.

The CCA provides that the ACCC must not perforraracfion or exercise a power
under Part XIC so as to prevent Telstra from coinglyvith the undertaking. For
example, the ACCC could not make an access detatimmnwhere a term of that
access determination would prevent Telstra frompdgimg with its SSU.

Section 152AR in Part XIC of the CCA sets out t#€OS that apply to a provider of
declared services. Subsection 152AR(3)(a) prouidaisan access provider must, if
requested to do so by a service provider, suppbcéiie declared service to the
service provider in order that the service provicken provide carriage services and/or
content services.

The obligation to supply includes an obligationtbe access provider to take all
reasonable steps to ensure:

» technical and operational quality of the supplied/ge; and

» fault detection, handling and rectification of aliaical and operational quality
and timing

23

Explanatory Memorandum, CACS Bill, p. 3.
24

Ministerial Criteria Instrument, paragraph 4(d).
5 CCA, subsections 151CQ(2), 152ER(2).
% CCA subsection 152ER(3).
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is equivalent to that which the access providevigies to itself.

The obligation to supply an active declared serisdenited by subsection
152AR(4)(e) which provides that it does not applytte extent (if any) to which the
imposition of the obligation would have the effe€preventing Telstra from
complying with, among other things, an SSU.

The ACCC notes that the SSU contains a numberrmfhdtments regarding
equivalence in regulated services supplied by fietstits retail business units and to
access seekers. Any inconsistency with the operafithe obligation to supply
declared services in accordance with the SAOs & Ik@ly to arise in relation to
Telstra’s equivalence obligations in the SSU.
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5 Assessment framework

5.1 Overview

The legislative framework for the ACCC'’s assessnoéfitelstra’s SSU imposes a
bespoke statutory test which specifies a rangeavfdatory requirements that the SSU
must meet, as well as a diverse range of mattexhicch the ACCC must have regard
in deciding whether or not to accept an SSU thiadfgss the mandatory requirements.
The framework is unique in that it requires the ATt consider an unusually diverse
range of matters.

More particularly, section 577A of the Telco Actseut the mandatory requirements
and the broad statutory criteria that the ACCQauired to apply in assessing the
SSuU.

Under this section, an SSU must meet the statuémyirements that before the ACCC
could accept the SSU, it must be satisfied that it:

» provides for structural separation

» provides for appropriate and effective transparearay equivalence in relation
to Telstra’s supply of regulated services to itolegbale customers and retail
business units during the interim perfddnd

» contains appropriate and effective mechanismdi®®CCC to monitor
Telstra’s compliance with the SSU.

Subsection 577A(6) of the Telco Act then sets auimber of matters to which the
ACCC is to have regard in making its decision wketh accept an SSU that meets the
mandatory requirements set out above.

The ACCC considers that some of the specified msat&n be considered through a
more conventional competition analysis, while ash@ay require a different approach.

5.2 Requirement for structural separation

Subsection 577A(1)(a) of the Telco Act allows the@C to accept a written structural
separation undertaking from Telstra that at aleSmafter the designated ddy:

2 Telco Act, section 577A(3).

8 Telco Act, section 577A(5).

2 Subsection 577A(10) of the Telco Act provided the designated day will be 1 July 2018 unless
the Minister specifies otherwise. Following the ACE acceptance of the SSU, the Minister may
only nominate a date which is later than 1 July&01
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» Telstra will not supply fixed-line carriage sersc® retail customers in
Australia using a telecommunications network ovhicl Telstra is in a
position to exercise control; and

» Telstra will not be in a position to exercise cohtf a company that supplies
fixed-line carriage services to retail customeraustralia using a
telecommunications network over which Telstra is ijposition to exercise
control.

The scope of the section 577A(1)(a) requiremerdngigg Telstra’s commitment to
structurally separate is narrowed by the applicatibthe Networks and Services
Instrument. This instrument exempts certain netwankd services from the structural
separation requirement. Telstra is not requirecbtamit to structurally separating in
relation to services provided over exempt netwankis relation to the provision of
exempt services.

The ACCC is confined to assessing whether Telsisapgnovided an SSU which meets
the requirements of subsection 577A(1)(a) of thied Act, within the scope set by
the Network and Services Instrument.

The Network and Services Instrument exempts theigiom of fixed-line carriage
services in any areas that are not passed by N8N lfiy the designated day or in
relation to any area outside the NBN fibre rolloegion. Telstra’s structural separation
is therefore limited to the geographical area tlitbe defined by NBN Co’s fibre
footprint. As is noted below, the Government’s ahijee is that the NBN fibre footprint
will extend to 93 per cent of Australian premisggh minimum fibre coverage of 90
per cent of Australian premis&s.

Within the NBN fibre footprint, the Network and S&res Instrument permits Telstra to
operate and supply some networks and servicestaéietesignated day, including:

« pay TV services delivered over the HFC network pthan IP based servicés;

« all fibre networks and services delivered over ¢hostworks to the extent that
they do not contain copper or form part of a HFGvaek;*

« services required by law to be supplied over a ldF€opper network
« any network used to connect international netwdtksid

* backhaul network®,

% SOE, p.1.

31 Ministerial Criteria Instrument, Schedule 1, itém
32 Ministerial Criteria Instrument, Schedule 2, itém
3 Ministerial Criteria Instrument, Schedule 1ni®8-9.
34 Ministerial Criteria Instrument, Schedule2, itdth

® Ministerial Criteria Instrument, Schedule 2, itém
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Part C of the SSU states that Telstra undertalesahall times after the designated
day:

() Telstra will not supply Non-Exempt Services to iletastomers in Australia using a Non-Exempt
Network over which Telstra is in a position to ecise control; and

(b) Telstra will not be in a position to exercise cohtyf a company that supplies Non-Exempt
Services to retail customers in Australia usingomMxempt network over which Telstra is in a
position to exercise control.

The ACCC considers that the commitment to strutgeparation given by Telstra in
Part C of its undertaking is consistent with thguieements of subsection 577A(1)(a).

5.3 The required interim equivalence and transparen  cy
measures

Subsection 577A(3) of the Telco Acts provides tHaCAC “must not” accept an SSU
unless it is satisfied that:

» the SSU provides for transparency and equivalemcelation to the supply by
Telstra of regulated services to

= jts wholesale customers; and

= jts retail business units, during the period ptoof elstra’s full structural
separation coming into effect; and

» that the SSU does so in an appropriate and efteatanner.
The ACCC must be satisfied in this regard, irreipe®f the view taken by the ACCC
in relation to the SSU'’s other components. Consetlyiehe interim equivalence and
transparency measures form a discrete part of @@&s assessment.

Section 10 outlines the ACCC'’s approach to thiessment and discusses Telstra’s
proposed interim arrangements.

5.4 The required compliance measures

Subsection 577A(5) of the Telco Act provides tlet ACCC must not accept the SSU
unless the ACCC is satisfied that:

» the SSU provides for:
= the ACCC to monitor Telstra’s compliance with thedartaking; and
= Telstra to have systems, procedures and procdssgsromote and
facilitate the ACCC’s monitoring of Telstra’s cormgrice with the

undertaking; and

» that the SSU does so in an appropriate and efeeotanner.
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As for interim equivalence and transparency meastine ACCC must be satisfied in
this regard irrespective of the view taken in iielato the SSU’s other components.

The ACCC discusses this threshold in section 1(Qridelation to the interim period)
and section 11 (in relation to measures after dsgthated day).

5.5 Matters to which the ACCC is to have regard

55.1 General

In assessing the SSU as a whole, the ACCC mustregeed to a number of
considerations which are set out at subsection8 3 0f the Telco Act. In having
regard to these matters, the ACCC must give weigtitgenuine consideration to each
of them.

Subsection 577A(6) provides as follows:
In deciding whether to accept an undertaking utidsrsection, the ACCC must have regard to:
(a) the matters set out in an instrument in forgen subsection (7); and
(aa) the national interest in structural refornef telecommunications industry; and
(ab) the impact of that structural reform on:
(i) consumers; and
(i) competition in telecommunications markets; and

(b) such other matters (if any) as the ACCC considelevant.

Subsection 577A(7) refers to the Ministerial Cradnstrument, which sets out a
number of additional matters to which the ACCCoisiave regard.

The matters to which the ACCC “must have regardi’ lva broadly divided into the
following categories:

» Substantive criteria, which the ACCC will need tmblyse and consider in some
depth. For example, the impact of the structurarne on consumers and
competition in telecommunications markets.

» Specific criteria, where the ACCC will have to foeview as to whether the
SSU has satisfied that matter. For example, manlyeofactors set out in the
Ministerial Criteria Instrument relating to interieguivalence and transparency
will either be satisfied by the measures in the $80ot.

» Additional matters that form part of the contextbhatkground within which the
ACCC will make its decision. For instance, som¢hef matters relating to the
NBN as set out in the Ministerial Criteria Instrumbgvould fall into this
category.
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The ACCC considers that it may be useful to appfutare with and without’ test in
assessing the likely impact of the proposed stratteform provided by the SSU
against some of these matters.

However, the ACCC'’s decision on whether to acceet3SU will be based upon an
overall assessment, having regard to all of theiSpd matters.

5.5.2 The national interest in structural reform of the
telecommunications industry

Section 577A(6)(aa) requires that the ACCC havanetp “the national interest in
structural reform of the telecommunications indyi'str

The term ‘national interest’ is generally understoo refer to a worthwhile objective
as viewed from a nation’s perspective. Such objestcould fall within a broad
spectrum — for instance, they could involve matténsational defence, economic
prosperity or social cohesion.

In the context of structural reform of the telecoomeation industry, the ACCC’s
preliminary view is that the most appropriate iptetation of this term appears to be
the achievement of economic objectives. This isbse structural reform is concerned
with enhancing the way economic activity can bedvetrranged — for example, what
should be produced, how resources should be oeghirtise way income and wealth
should be distributed — to maximise the economiéase of the country.

Examples of economic objectives could be to impres@nomic efficiency and output,
and increase national wealth.

The potential for structural reform to promote emmiic efficiency, and therefore the
overall welfare of a nation, is well establishetlisTwas recognised in the Hilmer
Report and subsequently by the then Industry Cosianiswhich estimated the growth
and revenue implications from that report and eelatructural reform¥.

In particular, the Hilmer Report noted that struatweforms may be the appropriate
response to vertical integration in order to pragneffective competition:

The introduction of effective competition into mat& traditionally supplied by
public monopolies will often require more than teenoval of regulatory
restrictions on competition. Where the incumbembfhas developed into an
integrated monopoly during its period of protectiosm competition, structural
reforms may be required to dismantle excessive etgudwer and increase the
contestability of the markéf.

The concept of ‘sabotage’, as referred to in th@nemic literature, occurs when an
incumbent network-based provider uses its contrel aetwork facilities to engage in
non-price discrimination to reduce the ability @wnentrants to compete. Telstra’s

% Industry Commissiorifhe Growth and Revenue Implications of Hilmer aethied Reforms: a

Report by the Industry Commission to the Counclugdtralian Government4995.

3 Hilmer Report, p.215.
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undertaking provides principally for separating ttohof particular networks from its
supply of downstream services and, until such tséhat separation can be effected,
provides certain safeguards against misuse ohigeiog market power arising from its
control over those networks.

This is consistent with the Hilmer Report, whichetthat there are alternatives for
addressing concerns arising from vertical integratif natural monopoly elements and
potentially competitive services. Broadly speakigither the natural monopoly
element should be separated from the potentialypetitive elements, or regulatory
controls should be established to guard againsisaisf control over access to the
natural monopoly element by the integrated oper&tor

5.5.3 The impact of structural reform on competitio n

Section 577A(6)(ab)(ii) provides that the ACCCashave regard to “the impact of that
structural reform on competition in telecommunica markets”.

For the purposes of its assessment, the ACCC igeqatred to precisely define the
relevant telecommunications markets that may bectdti. The ACCC intends to
consider the affected markets in a broad senséhandassess any benefits or
detriments that would arise in those markets frbenitnpact of the structural reform
proposed. The ACCC will assess the likely magnitoiddose benefits and detriments
by reference to the state of those markets ‘withwaithout’ the SSU.

The ACCC proposes to undertake a long term ford@olling assessment of the likely
impact of structural reform upon relevant markkirder to make this assessment, the
ACCC must make an assessment regarding the likgdgct that the SSU coming into
force would have upon the markets that will developng the next decade as the

NBN is rolled out.

The ACCC proposes to consider the impact upon cttigein relation to the
following markets:

» Fixed access services;
* Transmission capacity services;
» Downstream (retail and wholesale) fixed broadbamtiaice services; and
* Wireless broadband and voice services.
These markets are discussed further in Attachmént A

The assessment of the relevant markets, and teatmitimpact that the SSU may
have upon those markets is, by its very naturen épeontention. The ACCC has

8 Hilmer Report, p.219.
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therefore based its consideration of the relevaarkets on its current understanding of
how these market structures are likely to evolve the future.

The impact upon competition will be considered hgviegard to the expected levels of
both price and non-price competition. An importeomsideration to this assessment is
whether or not the likely structure of the relevanarket will give rise to one or more
participants having market power.

5.5.4 The impact of structural reform on consumers

Section 577A(6)(ab)(i) provides that the ACCC ih&ve regard to “the impact of that
structural reform on consumers”.

The impact of this structural reform upon consunvahsbe highly related to the likely
impact on competition and efficiency in telecomnoations markets.

The Hilmer Report recognised the direct link thi&etive competition and the
resulting efficiency has on welfare and its trateslampact on consumers and society:

Economic efficiency plays a vital role in enhancomgmmunity welfare because
it increases the productive base of the econonoyiging higher returns to
producers in aggregate, and higher real wages.dgdiorefficiency also helps
ensure that consumers are offered, over time, meMbatter products and
existing products at lower cost. Because it spursvation and invention,
competition helps create new jobs and new indsstrie

Increased economic efficiency also means that faresetter able to adjust to
changes, including unforeseen changes. This makesconomy more resilient and
robust, and better able to adjust to changes ioadjleconomic conditions.

The Government has stated that a key objectivis aftiuctural reform is “to promote
an open, competitive telecommunications marketrdoide Australian consumers with
access to innovative and affordable serviégs”.

The ACCC may also have regard to other mattersimgléo the likely impact of the
proposed structural reform upon consumers, suthaasler social benefits or
detriments arising from the SSU coming into force.

5.5.5 Matters set out in the Ministerial Criterial nstrument

Subsection 577A(6)(a) of the Telco Act provided tha ACCC is to have regard to
matters set out in an instrument in force undetiae&77A(7) (that is, the Ministerial
Criteria Instrument).

In the following discussion the ACCC has groupegktber some items included in the
Ministerial Criteria Instrument for ease of refezeronly.

39
40

Hilmer Report, p.4.
Explanatory Memorandum, CACS BiIll, p.3.
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Government policy objective
The Minister has specified that the ACCC must hagard to:

[T]he Government’s policy objective of improvingethiccessibility and quality of
broadband services for consumers in Australiaptioly those in regional, rural and
remote area$.

The Explanatory Statement to the Ministerial Cradnstrument notes that the intent of
the Government’s telecommunications policies igtamatically improve the
availability of broadband across Australia by drgag national network that is not
controlled by a retail company or companié&s.”

Government’s support for a migration form of separaion
The Minister has specified that the ACCC must hagard to:

[T]he Government’s support for a form of structusaparation whereby Telstra will progressively
migrate fixed-line carriage services that it supplio retail customers to the national broadband
network as that network is rolled dtit.

The Explanatory Statement to the Ministerial Ci&énstrument also notes that the
proposed method of structural separation set otieistra’s SSU (that is, migration of
customers to the NBN in accordance with the DefieiAgreements) is supported by
the Government as it delivers the Government'scatral reform objectives’

The ACCC considers that this criterion also requtree consideration of the practical
support that the Government is providing in oraegitve assurance that the migration
will proceed.

Expected distribution of the long-term economic beefits to consumers
The Minister has specified that the ACCC must hagard to:

[The] expected distribution of the long-term ecomobenefits to different
types of consumers in different geographic areaswould occur as a result of
the [SSU] coming into force.

The ACCC considers that this criterion requireggnsented assessment, on a ‘future
with and without’ basis, of the expected econonfieat of structural reform. A key
focus of this analysis is the likely effect of tB8U coming into operation on the level
of investment and the range of competing produetrioigs likely to be available in
particular market segments. If the proposed stratteform is likely to promote
further investment and competition, and encouralgitianal economic efficiency, in
the supply of services to a particular market segnteen long-term benefits would be
likely to accrue for those consumers as a result.

41
42
43
44

Ministerial Criteria Instrument, paragraph 4(a).
Ministerial Criteria Instrument, Explanatory Statent, p.3.
Ministerial Criteria Instrument, paragraph 4(b).
Ministerial Criteria Instrument, Explanatory Statent, p,4.
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The ACCC proposes to undertake this assessmeespect of:

* business consumers and residential consumers, tiiegpotential for them to
have different requirements for their communicatisarvices and resulting
differences in market characteristics; and

* metropolitan and regional areas, reflecting théed#int market characteristics
that have been observed to date in respect ogyaysof communications
services in each area.

As noted in Attachment Al, investment in compegitiixed-line communications
infrastructure has focused almost exclusively inropolitan areas, suggesting that
there are structural factors that inhibit competitentry in regional areas.

Given the apparent structural impediments to endcicompetition outside of
metropolitan areas as discussed above, it maydbestituctural reform has greater
potential to bring economic benefits to regional aural consumers.

Conduct authorised under section 577BA
The Minister has specified that the ACCC must hagard to:

[T]he conduct that would be authorised under sadit/BA of the Act as a
consequence of the ACCC'’s acceptance of the urkilegtar the undertaking
coming into forcé?

The Explanatory Memorandum to the CACS BiIll stdles the requirement that the
parties provide the Definitive Agreements to the@XCis intended to “allow the
ACCC to scrutinise the agreements between Telstgtd\®8N Co before the ACCC
decides whether to accept the undertakifig.”

Consequently, the ACCC considers that its obligatoohave regard to the agreements
should be read in the context of the ordinary megof the term scrutinise, being to
‘examine in detail with careful or critical atteon.’

An ACCC decision to accept Telstra’s SSU wouldgegthe benefit of various limbs
of the legislative authorisation under section 5&7providing protection for:

* NBN Co and Telstra “giving effect to” provisions @bntracts, arrangements or
understandings (CAUs) between NBN Co and Telshat 5, the Definitive
Agreements) once the SSU comes into féfce;

» Telstra to engage in conduct if that conduct isimegl in order for Telstra to
comply with the SSU?

45
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Ministerial Criteria Instrument, paragraph 4.(d)
Explanatory Memorandum, CACS Bill, p.100.
Telco Act, subsection 577BA(3).

Telco Act, subsection 577BA(6).
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» the acquisition of Telstra assets by an identifiatty that is specified in the
SSU% (Note: The SSU does not currently contemplatesamp acquisition);
and

* NBN Co and Telstra entering into or giving effeztprovisions of future CAUs
where Telstra has entered into that CAU in ordeoimply with the SS&°

The ACCC considers that the Ministerial Criteriattmment makes it clear that the
ACCC must have regard to the conduct that will rexéhe benefit of the legislative
authorisation under section 577BA should the ACCakena decision to accept the
SSU. The ACCC therefore considers that it is appaggthat in its assessment of the
SSU the ACCC should consider, for example, thdylikepact of that conduct upon
competition in relevant markets.

The ACCC will consider the impact of the Definitidgreements as a whole, although
individual elements may affect the view taken. \\higre Definitive Agreements are
considered to promote competition or to enhance@uwdc efficiency, they would be
considered as a factor in favour of accepting t88.SNhere the Definitive
Agreements are considered to impede competitiaisoourage economic efficiency,
they would be considered as a factor against thé &g accepted.

The Definitive Agreements are highly complex comeredrdocuments that were
negotiated between NBN Co and Telstra over some. firalstra has made some public
disclosure regarding the content of the agreements announcement to the ASX,
however the parties have elected not to publicdgldse the content of the Definitive
Agreements more fulsomely at this tife.

Telstra and NBN Co have provided the ACCC with pycof various agreements
between NBN Co and Telstra. The operative provisimiithe following agreements
are subject to a condition precedent, namely, ¢timeirng into force of an undertaking
under section 577A and copies of these agreemeats pvovided to the ACCC in
accordance with section 577BA(3):

* Subscriber Agreement between NBN Co and Telstredd2® June 2011;

» Infrastructure Services Agreement between NBN QbTeistra dated 23 June
2011;

* Access Deed between NBN Co and Telstra dated 28 20ml; and

» Letter dated 23 June 2011, sent to John Stanhaperditled ‘Condition
Precedent - Optus’.

In order to assist stakeholders’ consideratiorhisf matter, the ACCC has set out its
preliminary views regarding the key types of coridhat it believes will be likely to
receive the benefit of the authorisation under satien 577BA(3) of the Telco Act in
Attachment A3.

49
50
51

Telco Act, subsection 577BA(7).
Subsection 577BA(8) of the Telco Act.
See Telstra’s announcement to the ASX on 23 20aé.
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The conduct in the Definitive Agreements that weiteive the benefit of the legislative
authorisation as a result of subsection 577BA(3hefTelco Act can be generally
categorised as follows:

» the acquisition of assets and rights of use totfiessinfrastructure by NBN Co
(infrastructure sharing arrangements);

» restraints upon Telstra’s ability to compete wtie NBN using its existing copper
and HFC fixed-line access networks and restraeganding Telstra’s ability to
dispose of those assets (restrictions regardingsbeand disposal of existing
networks);

» commitments from Telstra to NBN Co that it will adee services from NBN Co,
including provisions that attempt to incentivisdsii& to connect customers to the
NBN in preference to its wireless network (commitiseto use the NBN);

» restraints upon Telstra’s ability to compete whk NBN using a new fixed-line
access network (such as a fibre access network)¢tess regarding fibre
networks);

» commitments from NBN Co that it will attempt to ens that other vertically
integrated owners of access networks also agrdis¢onnect their networks and
that NBN Co will not incorporate those networksoitihte NBN (non-discriminatory
disconnection obligations);

» the rights of the parties to subsequently reneggotlee definitive agreements on the
occurrence of a substantial adverse event (the @&se); and

» restrictions on NBN Co in relation to the pricetthiasets for its Basic Service Offer
(i.e. otherwise known as its basic access offer).

It is important to note that on its current undamsling, the ACCC will have no
mechanism for reviewing or monitoring how the pestgive effect to the Definitive
Agreements. Furthermore, given the complexity effrefinitive Agreements, it is
difficult for the ACCC to have a high degree oftearty regarding how particular
provisions in the Definitive Agreements will be etead by the parties over the term of
the arrangements.

Telstra’s governance framework

The Ministerial Criteria Instrument states that &@CC is to have regard to whether
the SSU requires Telstra to implement a govern&naoeework that provides for
certain measures, including appropriate oversightddstra of its compliance with the
SSU, regular reporting by Telstra to the ACCC otsffa’'s compliance with the SSU,
and measures that provide assurance to wholesstiencers that Telstra is meeting its
obligations under the SSU.

2 Ministerial Criteria Instrument, paragraph 4(f)
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The Explanatory Statement notes that some of tmegers respond to concerns raised
in the consultation process by industry. The ACCe&dssideration of the governance
framework criteria as they relate to the interinnigglence and transparency measures
(Part D of the SSU), and the primary commitmentbistra to structurally separate, is
set out in section 10.11 and section 11, respdygtive

Specific factors relating to transparency and equiglence

The Ministerial Criteria Instrument states that &@€CC is to have regard to a number
of specific factors relating to interim transpang@and equivalence. The ACCC is
required to have regard to whether the SSU meetetrequirements as a discrete part
of its analysis. These specific factors would atgorm an assessment of whether the
SSU provides for transparency and equivalence apgnopriate and effective manner,
as required by subsection 577A(3).

As the interim and equivalence measures form aetispart of the ACCC'’s
consideration of the SSU, the application of ther#eria is further considered in
section 10.

Matters relating to NBN

The Ministerial Criteria Instrumetitstates the ACCC is to have regard to a number of
matters relating to NBN. These include:

* the Government’s SOE given to NBN Co dated 17 Déssr2010 (SOE);
* NBN Co’s Corporate Plan ; and

» the governance and operating framework of NBN Galdished by the NBN
Companies Act and the NBN Access Act.

Combined, these documents provide the frameworkdar NBN Co will likely
operate. This will inform the ACCC'’s consideratiaegarding the likely structure of
telecommunications markets following the roll ofittee NBN. The key feature of the
regulatory framework that arises from these documisrset out in Attachment A2.

The ACCC will have regard to the fact that both @@/ernment and NBN Co have
indicated that they will act in a manner which asistent with these documents.

5.5.6 Other matters the ACCC considers relevant

Subsection 577A(6)(b) provides the ACCC discretmhave regard to “such other
matters (if any) as the ACCC considers relevaniie ACCC'’s preliminary view is that
the full suite of matters set out in subsection&ABJ are sufficient for the ACCC to
reach a view as to whether or not to accept the. 5®\Wever, the ACCC invites
stakeholders to make submissions as to whether grerother matters to which it
should have regard.
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6  Assessing the impact of the SSU

6.1 Overview

As is noted above, it may be useful to apply aufetwith and without’ test in order to
aid consideration of a number of the relevant matteat are specified in subsection
577A(6) of the Telco Act.

The ACCC uses this test in different contexts,udslg a number of its ordinary
regulatory decisions under Part XIC of the CCA @adonsideration of authorisation
applications’* The Australian Competition Tribunal has also ndteat a ‘future with
and without’ approach can provide helpful guidaimcthe application of tests such as
the long term interests of end us&ts.

Essentially, the test enables matters of importéameeparticular consideration to be
benchmarked, in this case, in the future with tB& %gainst a future without the SSU
coming into effect. This is particularly importdmtcause the ACCC must assess the
impact of the SSU over the long-term and not jnghe near future.

The likely availability of fixed-line networks, ihading the NBN, is an example of a
matter that could be benchmarked in this way andhvould have important
implications for an assessment of a number of tagears specified in subsection
577A(6) of the Telco Act. The ACCC is required &k regard to a number of
bespoke criteria, such as the SOE and NBN Co’s @atp Plan that inform the
contextual background for both the future with &mdre without the SSU.

That said, applying this test requires a degrespetulation concerning the likely
consequences should the SSU be accepted or rejpattidularly given the current
legislative framework. The ACCC has set out itgenir views in this regard, however
it is seeking further information through this cahation process, including from the
relevant parties.

6.2 Future with the SSU

6.2.1 Telstra’s structural reform

» Telstra will be structurally separated in accoraawith its commitment in the
SSU. That is, Telstra will permanently disconneeinpises from its copper
network and the broadband capability of its HFGuwoek, and not supply other
fixed-line services where it is prohibited from dgiso by the operation of the
Definitive Agreements (relevant aspects of theseegents are outlined in
Attachment A3).

4 See, for example, ACC@ssessment of FOXTEL's Special Access Undertakirgjation to the
Digital Set Top Unit Service, Final Decisioklarch 2007.
» Seven Network Limit@004] ACompT 11.
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* In general terms, the extent of Telstra’s strudtteorm will be determined by
the extent of the rollout of the NBN fibre netwdii the designated day. The
SOE (to which the ACCC is to have regard) provities the Government’s
expectation is that NBN Co’s fibre footprint witkiend to 93 per cent of
Australian premises. The Government has indicdtat‘it is expected that the
designated day will align with the completion afebnnection processes
associated with the rollout of the optical fibreioaal broadband network®.

» Telstra will not be subject to functional sepanatestablished under Schedule 1
of the Telco Act or to the ‘excluded spectrum regjicontemplated by section
577GA of the Telco Act; nor will it give undertakjs in relation to its HFC
network or its subscription television broadcastingnces (that is, its 50per
cent ownership of FOXTEL). In this regard, Teldies specified a number of
events in the SSU as conditions precedent to thé®#ing into force
including the making by the Minister of relevantidations under sections
577J(3) and (5) of the Telco Act to exempt Telétoan the requirement to have
HFC and FOXTEL undertakings in place.

» Telstra will continue to own its passive infrastwre, including infrastructure
that would be relevant for access seekers to ioerect with the NBN, such as
exchanges and external interconnect ducts.

o Telstra will continue to supply mobile servicest tmould be more likely to
supply these services in a complementary way tixisl-line services.

6.2.2 NBN Co and the NBN

For the purposes of its analysis, the ACCC is meguio have regard to the
Government’s expectation that the rollout of theNNWill be likely to occur in
accordance with the NBN Co Corporate Plan (whick pr@mised upon the
assumption that the Definitive Agreements beconeraige)57, meaning that:

* the wholesale only access network will extend tpe92ent of Australian
premises by FY202%.

» the wholesale only access network will supply |&&/&itstream services —
which are access services that support a rangevarfistream service
configurations and applications — with some pogritir further unbundling of
the access service in future.

» access services will be supplied on a non-discatony basis from the
regulated point of interconnect (which must meetipalar requirements in
relation to the availability of competitive trangsiion infrastructure).

26 Explanatory statement to Network and Servicegiiment, p.2.

37 NBN Co Corporate Plan, p 51.
%8 NBN Co Corporate Plan, p 23.
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6.2.3 Other fixed-line networks

6.3

6.3.1

Optus would be likely to migrate its HFC customemnso the NBN consistent
with an agreement that the parties have reachesl AUCC notes that his view
reflects only the parties’ current intention anchmway indicates the likely
outcome of the parties’ request for ACCC authoiosadf the agreement.

While there will be potential for other fixed-limetworks to be built, especially
in greenfield estates, a number of factors makeifstggnt new build unlikely.
These include:

= the ‘level playing field’ requirements introduced the NBN Access Act (to
which the ACCC must have regard), which would applgll new superfast
networks.

= NBN Co is the wholesale provider of last resortgarticular types of
greenfield estatéSand hence estate developers may be inclined tireeq
NBN Co to fulfil this role.

= Telstra and Optus have a very significant sha@oafnstream services and
hence their network preference arrangements witN would further
significantly deter another fixed-line network obweilding the NBN.

= elements of the Telstra or Optus HFC networks,alstfa’s copper access
network, would not be available for use by a po&émietwork operator.

ULLS based services will migrate to the NBN as ¢hservices are
disconnected from Telstra’s copper access network.

Other network operators may have increased inceehtiv invest in fixed-line
facilities, such as core network and transmissamilifies, as the promotion of a

more competitively neutral environment would teaddduce investment risk.
This in turn is likely to reduce barriers to enimydownstream markets.

Future without the SSU

Telstra’s structural reform and fixed-line ac cess networks

The future without the SSU is more difficult to iargate. Primarily, there appear to be
two alternative paths available to Telstra shob&l ACCC decide not to accept the

SSuU.

59

60

The ACCC received applications for authorisattthis transaction on 29 August 2011. The
applications will be considered in accordance with ACCC's usual processes for authorisation
applications. After considering validity and asseg any confidentiality claims, the ACCC

will undertake public consultation processes anddgdraft and final determinations. Further
details of the authorisation applications will bempavailable on the ACCC website.

See DBCDE, Fibre in new developments: policy tpda2 June 2011.
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» Alternative form of structural separation: Telstra could submit an alternative
form of SSU which might include a proposal to diver demerge parts of its
business, rather than facilitating the migratiomw$tomers from its existing
network to the NBN, in order to meet the requiretaeri subsection
577A(1)(a) of the Telco Act. In this scenario, Definitive Agreements as
currently formulated would likely not come into etf, however the parties
could potentially reach an amended form of agree¢megrarding NBN Co’s
access to Telstra’s infrastructure.

» Telstra would be required to functionally separateand may be subject to
the “excluded spectrum regime”:If a structural separation undertaking does
not come into force, Telstra would be requiredndergo functional separation
in accordance with Schedule 1 of the Telco Act. Vineister may also
determine that Telstra should be subject to thelteed spectrum regime’
contemplated by section 577GA of the Telco Act,alihinay mean that Telstra
is precluded from using or acquiring designatedspairthe radiofrequency
spectrum.

The ACCC considers that the most likely scenaridte future without the SSU is that
Telstra would choose to undergo functional sepamatither than undergo an
alternative form of structural separation.

This reflects the view that, having chosen the gigguath to structural separation
contemplated by the SSU and the Definitive Agreds)efelstra would be unlikely to
submit an undertaking that would give effect tamladfamentally different form of
structural separation. Further, by letter to theCACdated 22 August 2011, the
Government and NBN Co indicated that they also idenghat an alternate form of
structural separation would be unlikely to evergdat

The precise nature and timing of such a functiseglaration of Telstra is unclear,
however it would be expected that any functionpbsation regime would take
considerable time to implement fully. Further, vehilinctional separation could
provide material improvements to competition agands today, this would fall short
of structural separation in terms of addressingribentives and ability for Telstra to
favour its own retail business unfts.

Consequently, it is likely that Telstra would remaertically integrated in relation to
the supply of retail services over its existingefixline networks and any new fixed-line
networks (subject to the operation of the ‘levalyphg field’ provisions) until such

time as Telstra elected voluntarily to shut doverfixed-line networks and migrate to
the NBN.

In this regard, the Implementation Study notes tiherte is likely to be a deterioration
of the economics in maintaining Telstra’s coppdwoek over time:

61
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Available at ACCC website.
For further discussion on this point, see ACC@uatory Reform Submission, chapter 2.1.
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Although there is significant uncertainty surrourgdfuture regulatory changes and the
long term economics of the copper network, the émntation Study believes that as
fibre penetration increases, the economics of fieééstopper network will deteriorate.
This could eventually lead to an economically-nagilcdecision to shut down the
coppﬁegr and migrate the remaining customers to,fddveent of any agreement up

front.

Further:

As users move off copper onto fibre, any fixed sa@st copper will be spread over
fewer users, increasing the average cost per nserafasome point, potentially making
copper uneconomic to run. This effect will be mprenounced if Telstra’s wholesale
and retail divisions are separated and make desisimlependently?

On the other hand, it is unclear when this tipgaogt would be reached, and there is
potential for Telstra to invest further in its netks — within the constraints set by the
‘level playing field amendments — such that it wétain a significant proportion of its
existing network services over a longer period.

For instance, Telstra may also be able to upgtadmpper network to provide greater
accessibility to DSL infrastructure — and suppa@ttér quality DSL networks — or be
more inclined to use its wireless networks to campéth NBN in the provision of at
least basic access services.

In addition, the NBN Co Corporate Plan sets oubimtial upgrade path for HFC
networks from DOCSIS 3.0 upgrades to node splittiodgRadio Frequency over Glass
technology to full GPON overlay.

The NBN Co Corporate Plan also expresses the \atv t

In a fully competitive scenario (i.e. assuming aldwvith Telstra...) it is likely that
one of the existing HFC networks will be upgradebtkast to encompass node
splitting, thus being able to offer speeds of R@0OMbps to over 2 million premises
but with substantially lower performance than GP@Ns considered less likely but
still possible, that both networks would be upgdgven the very substantial overlap
between the tw8°

6.3.2 NBN Co and the NBN

A future without the SSU, and therefore without Definitive Agreements as
contemplated, is likely to have the following impaapon NBN Co and the NBN:

* NBN Co would be required to revise all core eleraagitits Corporate Plan and
rollout schedule, including its means of accessi infrastructure and
transmission facilities necessary to support th&NNB

63
64

Implementation Study, p 248.
Implementation Study, p 249.

& NBN Co Corporate Plan, pp 42-43.
66 NBN Co Corporate Plan, p 43.
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= NBN and Telstra would be unlikely to reach othemeoeercial arrangements
regarding access by NBN Co to Telstra’s infrastiteeind transmission
facilities.

= Although NBN Co may be able to seek regulated acte3elstra’s
infrastructure, it is likely that NBN Co’s accessTelstra infrastructure
would not be to the same extent, quality or timesisi’

= NBN Co would either have to seek out and agreerate access providers
(where they exist) or build its own facilities.

* NBN Co has stated that if this were to occur thigild be “likely to
significantly extend the rollout period and to réswu substantially higher costs
to NBN Co.°® NBN Co also states that the “cost of buildingftdee
infrastructure...is estimated to be significantlytieg than the cost to NBN Co
under the Definitive Agreements, and is subject significant level of risk on
a number of levels®

* NBN Co would be likely to face competition from $&h (and potentially other
fixed-line networks) which would likely slow demafat its basic services and
potentially other services. NBN Co has noted that*HFC provisions of the
Definitive Agreements address the most significargat of cherry picking to
NBN Co".”°

* Given the likely effect of the above on NBN Co’stbase, in the absence of
any amendments to the Government’s objectiveshisNBN (including that it
make a commercial rate of return), it is likelytttfae price for NBN Co’s
services would be increased (subject to NBN Co&rddo ensure that it
maximises demand).

» There would be some uncertainty regarding NBN @bisity to meet the
Government’s objectives such as the coverage age@hcluding the specific
requirements regarding technology type) and theotminational wholesale
pricing objective. NBN Co has stated that “the igpptf NBN Co to deliver
uniform national wholesale pricing while operatmga financially viable basis
would be undermined if Telstra, or any other opmraf Telstra’s HFC
network, was able to continue to operate the nétwdr*

6.3.3 Other fixed-line access networks

It is unclear whether the Optus-NBN Co arrangemenaisid proceed in the absence of
the SSU coming into effect, as this could have sonpdications for the commercial
rationale of the agreement being implemented. Shihd arrangements not proceed,

&7 NBN Co section 577BA submission, p.36 - 37.
68 NBN Co section 577BA submission, p.36.
69 NBN Co section 577BA submission, p.37.
0 NBN Co section 577BA submission, p.29.
" NBN Co section 577BA submission, p.29.
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then Optus would be likely to use its HFC netwarloider to supply basic and other
fixed-line services in much the same way as presljoautlined above in respect of
Telstra. It is unlikely however that Optus wouldgard the footprint of its HFC
network due to the level playing field provisions.

The potential for investment in other fixed-linecass networks is likely to be similar
in this scenario as it would be with the SSU. Tikasuch investment would be unlikely
in established areas, with some potential in grelehéstates.

ULLS based networks would continue to operate oith time as the wholesale only
access network became available in each servirag Wfkile there could be potential
for some operators to choose to remain on the copgie/ork in particular areas, the
ongoing threat of ‘sabotagé(or non-price discrimination) would likely resitt these
services migrating. There is also the potentiatiierfootprint of these networks to
expand somewhat until the wholesale network rolisegompleted, although the
potential for this investment could be temperedrayket characteristics and the
anticipated timing of this access network.

Similarly, other network operators could have regtlimcentives to invest in fixed-line
network components (including transmission fa@stand core network components),
including due to uncertainty regarding:

 the timing and scope of the rollout of the NBNind

* ongoing wholesale access to Telstra’s copper n&ta®the NBN is rolled out
and the persistence of legacy issues relating I&iraés vertical integration
(although some of these issues could be reducedghra functional separation
regime).

1. The ACCC would be interested in any views, togethién supporting evidence g
rationale, in relation to the likely future withetlsSU and the likely future withoy
the SSU as outlined above.

~ =S

e The concept of ‘sabotage’, as referred to inett@nomic literature, occurs when an incumbent

network-based provider uses its control over nét/facilities to engage in non-price
discrimination to reduce the ability of new entsatd compete.
ee NBN i issi

SE€C - -0 Seclon < A SUD SSIO NP, o0-3
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7 Promotion of a competitively neutral
environment

7.1 Overview

« The coming into force of the SSU has the potetdiddéad to a competitively
neutral environment for the supply of fixed-linéemmmunications services by
diminishing over time the extent to which Telssable to control key upstream
infrastructure.

« This is likely to promote competition and encouraffecient investment.

- Telstra could retain some degree of control ovetngpam facilities and commercia
interests in suppliers of related services, whiaghtnpotentially reduce the extent
to which these benefits are realised in practice.

7.2  Vertical and Horizontal Integration

The coming into force of the SSU will result in {hgressive separation of Telstra’s
upstream and downstream functions as servicessuermhected from Telstra’s copper
and HFC network, and migrate to the NBN.

Consequently, following the rollout of the NBN tgarticular area, Telstra and other
service providers will purchase wholesale accesscas from a provider that is not
vertically integrated (that is, NBN Co).

This is likely to create a more competitively nalignvironment as the operator of the
main upstream input will not have the incentivéagour any downstream operatiofis.

By way of background, separation measures sudhesg ican promote competitive
neutrality by removing the potential for ‘sabotatiet arises as a result of vertically
integrated entities’ incentives and ability to distinate’ These measures can thereby
permit downstream operators to compete on theitspand be rewarded for superior
efforts. In particular, these measures can redugesiment risk for competitors and
hence encourage them to invest efficiently in treglterm, such as through investment
in competitive infrastructure. A number of modedsybnstrate that separation

" Prices for access to the NBN are likely to beulaigd through the mechanisms that are expected

to be included in NBN Co’s Special Access UndertgkNBN Co is prohibited from
discriminating between access seekers (apart firdimited circumstances) by section
152AXC(1) of the CCA.

Sabotage only occurs where the regulated morgipsivertically integrated. This is because, if
there is no vertical integration, then non-pricgcdimination would only serve to lower access
sales and therefore profit. Also see, for exampéae, Correa and Crocioni (2006) who note that
much of the UK case in favour of functional separabf BT rested on the proposition that the
incumbent was practising sabotage and was likepetsist in doing so.

75
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measures, and thus the removal of the potentiadbotage, is likely to be welfare
improving.'®

This can be contrasted with the situation wherepzition is introduced to
downstream layers of the supply chain — which matemtially be competitive, but the
provider of the main upstream input remains veltiigaategrated.

In that case, where access regulation is requinedyertically integrated access
provider has incentives to engage in discriminatiorelation to the supply of the
upstream inputs, both on a price and a non-prissba

In particular, a vertically integrated access pdevihas an incentive to discriminate to
favour the competitive position of its own busiresever its downstream rivals using
price (such as applying different prices externtlyhose charged internally) and non-
price means (such as refusing to supply or supglgompetitors with an inferior
product).

In this way, a vertically integrated access provideble to improve its own
competitive position, not by activities that impeois own operations and product
quality, but with actions that improve its relatstanding by raising the cost of its
rivals or otherwise harming their ability to deliy@roducts of comparable quality.
Thus, competitors who may be more efficient thanitftumbent in downstream
markets may not be rewarded for their efficiendyisTmay reduce their incentives to
compete, and invest, resulting in an overall efficly loss.

If also horizontally integrated, a vertically intated access provider may use its
advantageous position in one market to leveragmatket power into horizontally
related markets, for example, through product bagdl

Telstra’s ability to engage in discrimination untlee current regulatory regime has
been an area of concern for the ACCC.

7.3 Telstra’'s ongoing vertical integration

It is relevant to note that even if the SSU weredme into force there is potential for
Telstra to remain vertically integrated in relationcertain fixed-line access networks.
These networks include those parts of the coppiHC network not passed by the
NBN fibre network and disconnected by the desighdtey, and any fibre access
networks that Telstra continues to operate (suligetstraints in the Definitive
Agreements and the application of the ‘level plagyfield’ provisions).

. Bustoas, A and A Galetovic (2003), ‘Vertical intatjon and Sabotage in Regulated Industries’,
Centro de Economia de la Empresa Working Pape@Navailable at
http://ssrn.com/abstract=1104036; and Crew, MA Kigndorfer, and J Sumpter (2004),
‘Bringing Competition in Telecommunications by Dsteg the RBOCs’, in Crew, MA and M
Spiegel (eds)Pbtaining the Best from Regulation and Competijtigm 21-40

The incentive to discriminate may not apply ie tinregulated case as the monopolist can extract
the full monopoly rent at the monopoly level.

7
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Telstra will also maintain ongoing ownership ofpassive infrastructure and
transmission infrastructure that will be relevamthe supply of NBN-based services.

In this regard, under the Definitive Agreements,\NBo has acquired rights to access,
occupy and use:

« rack spaces in Telstra’s exchanges, includingtéopoints of interconneds;
» duct sections and associated duct infrastructueh(as pits and manholes); and
» dark fibre links for the provision of NBN Co’s cot@nsit network.

NBN Co’s use of Telstra’s ducts and dark fibre fink intended to assist NBN Co in
building its network, but it is not intended thaBN Co could resell access to this
infrastructure.

Accordingly, access seekers to the NBN will require

» Access to space within Telstra exchanges in omlantérconnect with the
NBN. Access seekers will be able to obtain acaesis space from NBN Co
or from Telstra.

» Access to ducts or external interconnection cablesder to interconnect
transmission facilities at Telstra exchanges. Assegkers will be required to
seek either regulated or commercial access tdahbikty directly from Telstra.

Consequentially, there is potential for Telstradatinue to engage in discrimination in
relation to access to exchange facilities. Telstay also retain a competitive
advantage in relation to its ongoing ownershipaailities. For instance, Telstra would
self-supply exchange space rather than use the garoesses as other access seekers
in order to interconnect to the NBN.

It is not yet clear whether these matters woulghractical terms, be likely to impede
the development of competition in downstream markatowing the SSU coming into
effect.

The view taken as to whether these matters arly likedbe a concern would appear to
depend upon a number of factors, including:

» the likelihood that significant numbers of premisesnected to Telstra’s
copper and HFC services will not be passed by BN Rbre network by the
designated day;

» access seekers’ likely requirements for faciliiesess in interconnecting with
the NBN at the known points of interconnect; and

8 Of the 121 points of interconnect, 111 will bedeed in Telstra exchange facilities (NBN Co,

“Facilities Access, Overview of the NBN Co fac#iteecess product2011, p 4).
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» whether commercial or regulatory arrangements camafequate assurance
that appropriate access rights to relevant faediwill be available on
reasonable terms and conditions.

The ACCC would be interested in stakeholder viamslation to this matter.

2. Do you consider that Telstra’s ongoing ownershig eontrol of passive
infrastructure required by other access seekargg¢aconnect with the NBN is
likely to impede the realisation of any of the esigel benefits to competition from
the structural reform? Please provide evidencesiaports your reasoning.

7.4  Telstra’s ongoing horizontal integration

As is noted in section 6, both with and without 8f&U it is likely that Telstra will
continue to own 50per cent of FOXTEL.

Telstra’s ownership of FOXTEL may have implicatidosthe development of
competition within telecommunications markets aver NBN (both with and without
the SSU), to the extent that bundling pay TV conteth voice and broadband service
(‘triple play’ bundling) becomes essential to aeservice provider’s ability to
compete for telephony and broadband subscribers.

Telstra’s continuing interest in FOXTEL creates samsk that competition in fixed
voice and broadband services over the NBN may meehed by Telstra having an
exclusive ability to bundle its services with FOXT&pay TV package. However, the
ACCC notes that currently Telstra and Optus botidbeiFOXTEL'’s pay TV content
with fixed voice and broadband servicés.

3. Do you consider that Telstra’s ongoing ownershipOXTEL is likely to impede
the realisation of any of the expected benefitsaoimpetition from the structural
reform? Please provide evidence that supports ngasoning.

I Seehttp://www.telstra.com.au/bundle save/home-bunbtes;

http://www.optus.com.au/store/phone/fusion DTV_o#d=HAFeat2:Shiva:OSC:BUN:OCA:
YE99:10082011
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8 Consolidation of fixed-line access networks

8.1 Overview

« There are a number of other factors that must hsidered in reaching a view on
this network consolidation. Some of these factotdd support the consolidation of
fixed-line access networks, whilst others couldtatié against it.

« Telstra’s commitment to structural separation aehyrof the provisions of the
Definitive Agreements will result in structural oei, and also a consolidation of
certain networks.

- The implementation of this network consolidatiopears to be consistent with a
number of factors to which the ACCC is requiredhéwe regard in considering thé
SSU, including the national interest in structuedbrm and the Government’s
support for a migration form of structural sepamati

)%

- For instance, the potential loss of competitivestem through the removal of full-
facilities based competition that would be likebydccur should the SSU come into
effect may be able to be offset by:

(i) anincrease in investment by servicevters in the non-access components |of
their networks (such as transmission capacity amne getwork elements) as a
result of the SSU coming into effect;

(i) improvements to competition in relevavtiolesale and retail markets as a result
of the more timely rollout of the NBN and the comgent removal of Telstra’s
ability to engage in price and non-price discrintior and

(iif) potential economies of scale and sctypen wholesale fixed-line services
provided by the one network operator.

« There are a number of other potential benefitsdmidments for consumers that
may arise as a result of this network consolidafidre ACCC is seeking to
determine whether the impact is likely to resulouerall benefits for consumers.

8.2 Introduction

The structural reform envisaged through Telstr&8/%nd the coming into effect of
the Definitive Agreements will essentially resulta migration of customers from
multiple fixed-line access networks to the wholesaily NBN.

In the explanatory statement for the Network andii§es Instrument the Government
noted that:
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Undertaking structural separation in this manndirlead to a national outcome where
there is a wholesale only network operating actiessountry which is not controlled
by any retail company.

More particularly, as a result of the Definitive ikgments with NBN Co, Telstra’s
HFC and copper networks (located within the NBNdibootprint) will effectively
cease to be available for use by Telstra or othetice providers for the supply of
broadband or voice services.

Subject to, limited exceptions, Telstra will alsafirevented by the Definitive
Agreements from building or operating a fibre ascastwork for a 20 year period.

The ACCC'’s preliminary view is that the followingteria are of most relevance to an
assessment of this network consolidation:

* the national interest in structural reform;
* impact on competition in telecommunications markets
* impact on consumers;

» the Government’s policy objective of improving assibility of broadband
services;

* the Government’s support for a migration form ofistural separation;

* the expected distribution of the long-term econob@nefits as a result of the
SSU; and

+ the conduct that would be authorised under se&ftBA of the Telco Act.

The ACCC considers that the SOE, the NBN Co CotpdPéan, the NBN Access Act
and the NBN Companies Act, together with furthéoimation provided by the parties,
are all matters which will inform the contextual tnmaof the ACCC’s assessment of
this issue.

8.3 Conduct that would be authorised under section
577BA of the Telco Act

In assessing this issue, the ACCC proposes totemeaed to the provisions of the
Definitive Agreement that facilitate the networknsolidation. The conduct that is
most relevant to the consolidation of fixed-lineegs networks includes:

* the infrastructure sharing arrangements where réelgtl grant rights to NBN
Co to access its passive infrastructure and pairts network;

80 Network and Services Instrument, Explanatorye®hent, p.1-2.
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» restrictions regarding Telstra’s use of its copgreadt HFC network within the
NBN fibre footprint;

» restrictions regarding Telstra’s ability to dispadeither its copper or HFC
networks (or grant a third party rights to use thnstworks);

« commitments by Telstra to exclusively use the NBNfixed-line access within
the NBN fibre footprint; and

» restrictions regarding Telstra’s ability to useoperate fibre networks within
the fibre footprint.

The relevant provisions of the Definitive Agreenseate outlined in further detail in
Attachment A3.

8.4 National interest in structural reform

In assessing this issue against this criterias, i¢élevant to consider whether the
proposed network consolidation is a means by wtdémplement the intended
structural reform of the telecommunications indystr

This structural reform is intended to address $sae of Telstra’s vertical integration
across key upstream infrastructure and the sudplpwnstream services. As
discussed in section 7, vertical integration cal l® significant competition concerns
in downstream markets and, ultimately, harm to aoreys. The economic
consequences of the actual structural separatmpoped in the SSU are discussed
further below.

It would appear that the proposed network constbtidavould be likely to reduce
significantly the extent of Telstra’s control ovefevant fixed-line facilities, thereby
implementing the intended structural reform. Tlsaprovided that NBN Co meets its
coverage objectives in those areas where Telstoaigol of fixed-line networks has
given rise to competition concerns, then the ngtweonsolidation will implement the
intended structural reform.

This is consistent with a view expressed by NBNitCibs submission, which states
that the commitments made by Telstra in the Ded@iAgreements will enable NBN
Co to deliver an NBN that meets the GovernmentlEpmbjectives®

Consequently, it would appear that this particatarsideration would support the SSU
coming into effect and the network consolidatioagaeding.

81 NBN Co section 577BA submission, p.22.
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8.5 Impact on competition in relevant markets

8.5.1 Overview

Considering the impact of network consolidationcompetition requires relevant
markets to be identified, and for views to be realcbn a range of matters that would
potentially influence market structure and behawiou

In this regard, potentially relevant markets aentified in Attachment Al, and views
on the likely future with the SSU (and this netweodansolidation) coming into effect or
not have been presented in section 6. In addii@eneral discussion of how vertical
integration can impact competition in markets hesrbprovided in section 7.

8.5.2 Impact on competition in fixed-line access ma  rkets

It is clear that the network consolidation (as iempénted by the Definitive Agreements
and supported by the ‘level playing field’ provisg) will result in fewer fixed-line
access networks, and significantly reduce the piaiefior full facilities based
competition.

In particular, Telstra will disconnect servicesnfrthe majority of its copper access
network and cease to supply services (other themitied services) over its HFC
network to the extent to which those networks haeen passed by the wholesale only
NBN. This will also result in the disconnectionaampeting ULLS based networks.

There is also the potential for Optus to similaase to operate its HFC network
either entirely or other than for a relatively shmimber of permitted services,
although it is not yet clear whether this will occu

In considering the impact of network consolidatmncompetition, it is relevant to note
that, although infrastructure based competition frelquently lead to more efficient
outcomes, there can be occasions where this campeas inefficient.

In this regard, sections of the telecommunicatiodsistry are characterised by natural
monopoly features at the physical infrastructuyeiaf the supply chain. That is, if for
a given stage of the supply chain, from a produagtierspective, the entire demand can
be satisfied at lowest cost by one firm, rathenthg two or more firms, the market can
be considered a natural monopoly, irrespectivéefactual number of firms operating
in it.%

In such cases, the regulatory approach of intregducompetition at that level of the
supply chain is typically not efficient. While iolucing competition may potentially
still lead to lower (than monopoly) prices, it co@lso lead to excessively high
production costs should it stop potential econorofescale and scope being realised.

82 Posner, R. A (1999Natural Monopoly and Its Regulatipp. 1
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Thus, production by more than one firm in a paficindustry or stage of production
can be socially undesirable where that facilitgassidered a natural monopoly.

The possible consequences of introducing competitito natural monopoly elements
of telecommunications infrastructure is discussethée Implementation Study:

...infrastructure competition has its drawbacksrdates competition at the layer
where innovation is limited- trenches and cablescammodity products- and results

in duplicated infrastructure. For example, manyds&suin the United States and Europe
are connected to two networks- cable and fibrectvidieliver identical service
offerings. Although they benefit from competitidrete is capital inefficiency in
providing the multiple physical connections for lr&ousehold. And despite the large
capital investments of network operators, therestilanany households in most
developed nations which are not connected to aspgled networf

The ACCC has previously noted that the natural mpohocharacteristics of certain
parts of a telecommunications network mean thaialy not be efficient to introduce
competition via a duplicate network:

[T]here are enduring features of telecommunicatinaskets, in particular fixed-line
networks, which suggest that full-facilities basednpetition across all elements of
this infrastructure is not likely to be a realistoic even a technically feasible goal in the
foreseeable future.

Certain features of fixed-line markets suggest tieite are likely to be enduring
bottlenecks across particular elements of the nétwk one level, these enduring
bottlenecks may exist due to the ongoing presehnataral monopoly cost
characteristics across particular elements of gteark, and because these elements
continue to represent essential facilities forghavision of downstream servic¥s.

In considering the proposed consolidation of fixiee-access networks, what would
therefore appear of most relevance is whether thetgd be a net efficiency increase
or decrease from a reduction in full-facilities @édsompetition, and how this outcome
ultimately impacts upon consumers.

The vertical nature of service provisioning in t&lemmunications — where there is an
upstream and downstream component — complicatesffibency assessment. In this
case, the efficiency effect at the upstream leasldonsequences for competition
downstream and whether consumers receive the flobeoefits from downstream
competition.

On the one hand, competition between multiple epstrfacilities can give additional
assurance that a greater range of downstream sswidifferentiated price and
quality will be available to service providers dmehce consumers. On the other hand,
duplicative networks may simply be socially wastéfthere are inherent productive
efficiencies from economies of scale and scBpe.

8 Implementation Study, p 439.

84 ACCC, FSR 2nd Position Paper, p 21.
It could also be relevant to consider the likelfjoEncy consequences arising from the need for
ongoing regulatory intervention in a market. Havhijle the existence of a single provider of the
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Thus, it could be that the number of competingfptats would not necessarily
determine the degree to which consumers receiverlsarvice offerings. Rather, the
efficiency outcome at the upstream level is alkelyi to determine the scope for
downstream competitors to compete in the form ofensoiperior and differentiated
product offerings to consumers. This is discusseithér below.

8.5.3 Impact on competition in transmission capacit y markets

The ACCC considered issues arising in relatiomangmission capacity markets in its
advice to Government on the NBN points of intercast#f

As noted in that advice, Telstra is currently tlenthant owner of transmission
facilities and provider of transmission servicesitigularly in relation to transmission
facilities that serve less densely populated anédgistralia.

In this regard, the proposed network consolidatihinvolve NBN Co acquiring
rights of use over Telstra’s existing dark fibreiliies to connect NBN distribution
nodes to the NBN points of interconnect. Hencejntreduction of the wholesale only
NBN will not lead to competing facilities becomiagailable to service providers on
these transmission routes.

However, the proposed network consolidation mayerage efficient investment in
other transmission facilities. This is because:

» the network consolidation would provide greateugmsce that the NBN will
meet its targets in terms of coverage and timing

* as aresult of the requirement that NBN pointitériconnect must meet
particular requirements in relation the availaibf competitive transmission
infrastructure, there appears significant poteritiabther network operators to
invest in competing transmission facilities betwésgse points of interconnect.

Consequently, while the proposed network consabdas likely to entrench some
transmission routes as monopoly facilities, it Wikely encourage efficient investment
in other transmission facilities. This efficient@stment would, in turn, promote
competition in transmission capacity services @séroutes over time.

The views expressed in section 8.5.2 on the passificiency effects of introducing
competition in sections of the telecommunicatiordustry can also be relevant here.
This is because the transmission routes for whichproposed that NBN Co will
acquire rights of use over existing facilities haygcally demonstrated natural
monopoly characteristics.

essential upstream input would require ongoing leggun, the potential for misuse of market
power must also be considered under a duopolyigombly structure.

86 ACCC,Advice to Government: National Broadband NetworknBoof Interconne¢ctNovember

2010.
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8.5.4 Impact on competition in downstream markets

Whilst there have been improvements to the statewipetition in downstream
markets for retail and wholesale fixed voice anohldband services, this competition
remains sub-optimal, particularly in some geograpineas.

Further, ongoing regulatory intervention has besguired in order to promote this
competition in the face of Telstra’s vertical intatpon.

Consequently, there appears potential for compatiti downstream markets to be
significantly promoted by measures that effectivadgress Telstra’s vertical
integration.

The question for present purposes is what effe@ong the SSU would have on this
structural reform being realised.

On the one hand, the replacement of the existinticadly integrated access network
with a wholesale only access network (and assatiateestment in competing
transmission facilities, discussed above) wouldatly address the issue of vertical
integration, and promote a competitively neutralimmment in which downstream
service providers can compete, by reducing thenpialefor ‘sabotage’.

In this regard, Telstra has noted that its commitnb@ structurally separate across the
NBN fibre footprint, which the SOE requires to co®8 per cent of Australian
premises, will place it and its competitors on $hene footing!

On the other hand, without the SSU coming intoatffand the network consolidation
occurring, there may be potential for:

» upstream competition to develop at the networkl|eagexisting networks
compete with the new wholesale only access netandknew transmission
networks; and

» Telstra’s future ability and incentives to engageabotage to be countered to
some extent as a result of Telstra being subjeftirtctional separation as a
consequence of its SSU not coming into effect.

Assessing the likely effect on competition of tt&UScoming into effect, and the
network consolidation occurring, raises questiaosiad

« the productive efficiency of competition in upstreéacilities; and

» the potential for wholesale service providers féedentiate their service
offerings in either scenario.

These questions were introduced in section 8.5.2.

87 Telstra supporting submission, p 44.
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Some factors that would appear relevant to reachivigw on the likely consequences
of network consolidation for competition in dowregtm markets are:

To what extent would the proposed network constitidgrovide greater assurance
that the wholesale-only open access NBN would itseebverage and timing
objectives?

In this context, until the new NBN fibre accesswmk passes a given service area,
there would likely be no significant improvementciompetition at the access layer
than is observed today. In this regard, functiceglaration would take time to establish
and implement, and might not completely safegugadrst all forms of ‘sabotage’.

The ongoing potential for ‘sabotage’ would continogeduce the potential for
effective competition to develop in downstream netsk

Would greater product differentiation be likelygmerge in the presence of upstream
competition as compared to the situation where agtwonsolidation occurs?

In this context, if similar product differentiatias likely to be supported in either case,
including over time through further efficient inte®ent, then similar competitive
outcomes could be expected.

To what extent would competition at the access layd on additional transmission
routes be efficient in a productive sense? Coulslfttrm of competition stop
significant economies of scale and scope beingsea?

In this context:

» the productive efficiency of upstream supply wiitermine the scope for
downstream competition, and the likely benefitsdonsumers that could flow
from competition; and

» further investment in existing access networks wdd required in order to
provide effective competition over time

NBN Co has provided in its submission a numberieivg that appear relevant to
considering these questions.

NBN Co has indicated that, if the SSU (and heneenditwork consolidation) did not
come into effect

» this would be “likely to significantly extend thellout period and to result in
substantially higher costs to NBN C8.”

» the “cost of building itself the infrastructure..astimated to be significantly
higher than the cost to NBN Co under the Definit\greements, and is subject
to a significant level of risk on a number of les/ef

8 NBN Co section 577BA submission, p.36.
89 NBN Co section 577BA submission, p.37.
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* NBN Co would be likely to face competition from $&h (and potentially other
fixed-line networks) which would likely slow demafuat its basic services and
potentially other services, and in this regard,“tHEC provisions of the
Definitive Agreements address the most significargat of cherry picking to
NBN Co".%°

There are a range of other observations whichaggear relevant to considering these
guestions:

* ltis likely that service providers would have intges to invest in their own
network components, including in transmission am@ emetwork facilities, and
also consumer services and applications, wher8$u comes into effect.
Service providers could differentiate the price and-price terms of their retail
offerings on the basis of the differences in thmsaponents.

* NBN Co has announced that it will offer bitstreaenvéces at the active Layer
2) level, which would support a range of downstressmvice configurations and
applications. In addition, there could be some miaefor further unbundling
of the access service and, with it, the potentinbfeater differentiation of
downstream service offerings should this be reguinghe future.

The NBN Co Corporate Plan makes the following ptpas (based on a ‘with the
SSU’ scenario) in relation to demand for its diffietr access products.

Exhibit 1: NBN Co’s projections for subscriber demddor its access produdts

Qverall Fibre Subscriber Split by AVC Speed Tiers (%)
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NBN Co projects that by FY2028, with the SSU, apprately 50 per cent of
subscribers would acquire services with download dates greater than 100 Mbps,
with 40 per cent acquiring a service with a dowadldata rate of 250 Mbps or more.

As existing access networks generally do not ctigrempport this level of technical
quality, further investment would be required id@rfor them to support services that
meet this consumer demand. Further, the NBN Co @ate Plan notes that for

%0 NBN Co section 577BA submission, p.29.
o NBN Co Corporate Plan, p 129.
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services of this level of technical quality withvddoad speeds of greater than
250Mbps, an upgrade to fibre-to-the-premises itfuature is likely to be the only
access network technology that is able to meetiatand?

The ACCC is seeking further information from indysdnd interested parties before
reaching a view on the likely impact on competitairthe SSU (and network
consolidation) coming into effect.

4. What do you think will be the likely impact of ti 85U coming into force on
competition in:

(a) fixed access markets;

(b) transmission capacity markets;

(c) downstream (wholesale or retail) fixed voaoel broadband markets; and
(d) any other relevant telecommunications markets

5. To what extent would the SSU coming into force jlevgreater assurance that
the wholesale-only open access NBN would meebigiage and timing
objectives?

6. What greater product differentiation would be liked emerge in the presence of
upstream competition as compared to the situatioerevnetwork consolidation
occurs?

—

7. To what extent would competition at the accessteartsmission layer be efficier
in a productive sense? Could this form of competistop significant economies
of scale and scope being realised?

8. What other factors should be considered in assg#salikely impact of the SSU
coming into effect, and the network consolidati@cwring, on competition in
downstream markets?

For industry

9. Do you expect to provide retail or wholesale sexsibased upon the wholesale-
only open access NBN? Would this change if the 88br did not come into
force?

10.What investments have you undertaken to date inipation of the proposed
structural reform and the creation of a wholesallg-open access network?

11.Are you likely to invest in your own infrastructymuch as transmission facilities
or core network elements, if the SSU and the ndtwonsolidation were to come
into effect? If the SSU did not come into effecquAd that have an impact on
those plans?

12.Do you intend to invest in new ‘superfast’ accestvorks (in established
locations or greenfields), irrespective of the 8eplaying field’ provisions?
Would this decision change depending upon whetiree6SU comes into force?

92 NBN Co Corporate Plan, p 39.
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8.6 Impact on consumers

The coming into effect of the SSU (and the consetjalenetwork consolidation) could
have a variety of consequences for consumers.

Should it lead to an overall improvement in contpmtiin retail markets, then it can be
expected that consumers will benefit by being &bleccess a greater range of services
of differentiated price and quality.

This will largely depend on:

« whether efficient investment can occur at the @astr level, and there is
sufficient competitive tension at the downstreaweld¢o drive investment and
pass through to consumers cost savings and predbhencements.

« where the upstream market is not effectively coitipef whether regulation
can curb the exercise of market power and encouwageing efficient
investments (see Attachment A2 for a discussiaelation to same).

Consumers may also benefit from the facilitationhaf rollout of the NBN that will
occur by virtue of the infrastructure sharing agements provided by the Definitive
Agreements (compared with NBN Co needing to segulated access to Telstra’s
facilities or to overbuild).

In this regard, the infrastructure sharing arrangets could result in:

* a more timely rollout of the new wholesale onlywertk, which is likely to lead
to consumers receiving the benefits of the strattaform earlier;

* a more cost effective rollout of the new wholesalé/ network (to the extent
that the lease payments to Telstra are less thanitmvould have cost to
overbuild), which, all else equal, should leadawér prices for downstream
services than would otherwise be the case;

* less disruption to consumers through greater ancelaf civil works by NBN
Co, including in relation to the lead in conduitglaany disruption that would
occur through the need to dig extensive new tremahne ducts; and

* less use of aerial cabling to connect consumetisetmew wholesale only
network?

On the other hand, the coming into force of the $8uld have a negative impact on
consumers during the migration process, and paigntin an ongoing basis:

» Existing copper services (or HFC broadband serwdesre they are supplied)
will be disconnected within the NBN Co fibre foatgy and new connections —
and potentially in some cases, new customer preagggment — will need to
be installed.

% NBN Co section 577BA submission, pp.36-38.
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» Some consumers could potentially lose access txplar service features (in
terms of functionality and/or price) that they valWhether this will occur
would likely depend upon the range of products semices that will be made
available over the new wholesale only access nétveord the extent to which
economies of scale and scope can be realised asdgthrough to consumers.

Consequently, the likely impact on consumers shthddSSU come into force will
depend upon a weighing up of the likely costs agrkfits overall for consumers.

The ACCC is seeking further information from indysdnd interested parties before
reaching a view on the likely impact on consumérthe SSU (and network
consolidation) coming into effect.

13. Are there any other benefits or detriments to coress (or particular types of
consumers) that are likely to arise as a resuli®fSSU coming into force?

14.Do you consider that the coming into force of ti&JSwill result in an overall
benefit to consumers of telecommunication services?

For industry

15.What are your expected broadband offerings foracnsts over the NBN? How
do you think that those offerings will compare @hation to price and service
quality to services provided over existing netw@rkge there any product
features or applications you do not anticipate sujpmy?

8.7 Improving accessibility and quality of broadban d
services, including those in regional, rural and
remote areas

The coming into effect of the SSU could potentiathprove the accessibility and
quality of broadband services in a number of ways.

Firstly, should this promote competition in the glypof broadband services, then it
would be expected that accessibility and qualityMi@lso improve as a consequence.
The potential impact on competition is discusseavab

Relevantly, accepting the SSU could improve contipeti and therefore the quality
and accessibility of broadband services:

* By removing the potential for sabotage which cdall to investment in
competing facilities that expand the reach of caimgeservices. In this regard,
it would appear relevant to consider whether thel 8&uld provide greater
assurance that the NBN will meet its coverage anoht) objectives and
structural reform will be realised.

* By permitting greater network economies of scalé scope to be realised and
passed through to end-users in the form of lowieepr This could be a factor
that influences the extent to which broadband sesvare accessible to all
consumers that value them.
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However, these benefits might be realised in asyg tiarough network competition
should NBN Co still reach its coverage and timibgeotives without the SSU.

Further, accepting the SSU could potentially imgertve accessibility and quality of
broadband services by facilitating the deliveryaé&vant Government policies which
are tied to the new wholesale only network. Agdinjould appear relevant to consider
whether the SSU would provide greater assuranddhtea@NBN will meet its

objectives, as there is greater potential for thpedieies to be implemented sooner or
more effectively in that circumstance.

In this regard, the Government has noted in its §Okhich the ACCC is to have
regard) that “the NBN will be a significant pieceAustralian critical infrastructure
that will underpin the provision of a range of eds® services to the Australian

community”?

Government policies are likely to be directed aittarly at regional, rural and remote
areas. This reflects that these areas have ggnealbenefitted from competition to
the same extent as metropolitan areas.

In this context, pursuant to the ‘Commitment to iRegl Australia’ agreement,
Government has committed to prioritise the rolloitibre in regional areas. This was
reinforced by the Government’'s SOE, where the Guwent noted that it “expects that
NBN Co will take into account the Government's catmmnt that fibre will be built in
regional areas as a priorit’ NBN Co has noted that these commitments “assume th
entry into and giving effect to of the package whagements constituting the
Definitive Agreements®’

NBN Co has also expressed the view that the comibogorce of the SSU and the
Definitive Agreements will facilitate a faster rollt of its network and will provide
increased confidence in NBN Co’s capacity to depi®yetwork and lower cost
uncertainty®

The Government has announced its policy of unifoational wholesale pricing, and
each of NBN Co and Telstra has expressed the Viatthis will improve competition
— and hence, accessibility and quality — of broadkservices outside of metropolitan
areas.

In this regard, Telstra notes in its supportingmigsion that the requirement for
uniform national wholesale prices may further emage competition in regional and
rural areas?

% SOE, p.2.

% Entered into by the Government on 7 Septembe®d 2th the Independent Members Mr Tony
Windsor MP, the member for New England and Mr Ratké&hott MP, the member for Lyne.

% SOE, p 3.

o7 NBN Co section 577BA submission, p.10.

% NBN Co section 577BA submission, pp.36-37.

9 Telstra supporting submission, p 44.
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NBN Co has expressed the view that, as a resuihiddrm national wholesale pricing,
it is likely that barriers to entry for the prowsi of retail voice and broadband products
will be reduced, particularly in regional and ruaa¢as®

Relevantly, NBN Co has also expressed its view tihat ability of NBN Co to deliver
uniform national wholesale pricing while operatmga financially viable basis would
be undermined if Telstra, or any other operatoraistra’s HFC network, was able to
continue to operate the network "

The ACCC is seeking further information from indysdnd interested parties before
reaching a view on the likely effect of the SSUdaetwork consolidation) on quality
and accessibility of broadband services.

A\1”4

16. Will the SSU coming into effect improve broadbaedvices, in particular outsidg
of metropolitan areas?

For industry:

17.Do you expect to be able to expand the geograpbasan which you offer
services, or better be able to compete in cert@asa as a result of the SSU
coming into effect?

8.8 Government’s support for a migration form of
structural separation

The ACCC must have regard to the Government’s suippoa form of structural
separation whereby Telstra will progressively migfaed-line carriage services to the
NBN Co fibre network as that network is rolled out.

The provisions of the Definitive Agreements tha eelevant to the consolidation of
access networks, together with Telstra’s commitnestructurally separate,
implement this Government objective. If the SSU wasaccepted, this form of
structural separation would be unlikely to occuther to the same extent and/or within
the same timeframes.

In terms of practical support for this form of sttwral separation, the Government has
provided NBN Co with a funding agreement to endiBN Co to enter into the long
term commercial arrangements with Telstra (inclgdime Definitive Agreements). In
addition, the Government has provided guaranteessimect of NBN Co’s financial
commitments to Telstra.

Furthermore, in recognising the importance of amlalle and appropriately trained
workforce for the successful rollout of the NBNet@overnment has agreed to provide
funding of up to $100 million to Telstra to undéwstaretraining of relevant employees
to enable their transition to employment in dephgyand supporting a fibre network.
NBN Co will enter into arrangements with Telstraatwess the services of this
retrained workforce.

100 NBN Co section 577BA submission, p.22.
101 NBN Co section 577BA submission, p.29.
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This practical support provides some assurancethisaform of structural separation
will be able to be implemented.

Consequently, it would appear that this particatarsideration would support the SSU
coming into effect and the network consolidatioagaeding.

8.9  Expected distribution of long-term economic
benefits

The ACCC is required to have regard to the expedigdbution of the long-term
economic benefits for different types of consumemifferent geographic areas that
would occur as a result of the undertaking comirig force.

As noted previously, the SSU (and the Definitiverdgments) coming into force will
result in structural reform. A number of studiesdnahown that structural reform can
have a beneficial effect on the econotify.

For instance, the Hilmer and related reforms wstemated to result in an annual gain
in real GDP of 5.5 per cent (or $23 billion a ye#nan if the reforms did not occur.
This gain was expected to be due to improved prbdtycthrough greater domestic
competition and incentive this provides to adojtdvavork and management
practices-®

In terms of the effect of specific telecommunicaictructural reform, ACIL Tasman
(2005) estimated this as contributing 0.24 per te@ross State Product in 2003-04 to
2004-05, which is substantial compared with overational growth at that time of two
to three per cent per anndfif.This growth was attributed to advances in techmglo
from competition and from the interaction of thése factors:®

The distribution of the benefits of structural mafois likely to depend upon the
characteristics of each market. In general, theidenation of the distributional
benefits can compare the benefits between aretsuirantly experience competitive
entry (largely metropolitan areas) and areas wtahot (largely regional areas).

Whilst there are ongoing issues relating to theettgament of competition across all
geographic areas, those areas which are not clyrcemhpetitive are likely to
especially benefit from additional competitive gntand the corresponding increase in

102 Although quantitative analysis of this type candoibject to conjecture and is to be treated with

caution, the ACCC believes that it is useful tosidar the analysis proposed by these studies.
Industry Commission (1995yhe Growth and Revenue Implications of Hilmer aethfed
Reforms, A report by the Industry Commission toGbencil of Australian Governmentglarch,
p. 53.

104 ACIL Tasman (2005), Prepared for the Australiamr@unications and Media Authority,
Consumer Benefits Resulting from Australia’s Tatetmnications SectpB November, p xv.
This result is similar to the Allen Consulting Gp(2004), which estimated the net benefits of
telecommunications structural reform as an incréa&DP by 1.25 per cent in 2003-04, than it
would have been if the reform had not occurred.

ACIL Tasman report, p 1.

103

105
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available retail broadband offerings, that wouldgntially follow as a consequence of
structural reform.

The level of competition between these areas igdalue to a number of reasons,
including Telstra’s ability and incentive to digoinate in favour of its retalil
businesses. This is particularly the case wheseutld be inefficient for access seekers
to rely upon their own infrastructure (such asighicost, lower density areas which
are usually in rural locations). Here, access ssekie more reliant upon Telstra’s
wholesale services in order to provide retail sEyi

For example, in metropolitan areas, competitiovigerous amongst DSL network
operators who use their own DSLAMSs installed insti@'s exchanges and ULLS or
LSS services to supply broadband and voice sertacesnsumers. In many
metropolitan areas service providers other thastfeehave over 60 per cent shife,
and as a result many consumers are already oféeraxdge of competitive service
offerings.

In other areas, service providers resell Telstrdislesale ADSL or do not participate
at all due to the lack of access to competitivekbhaal or other factors. Consequently,
Telstra’s retail market share in these areas resrtagh. The Implementation Study has
expressed the view that structural reform couldltes competition reaching a
significant number of additional services in thaseas'®’

In terms of the distribution of benefits betweesidential households and businesses,
businesses are more likely to experience more cbiwpeofferings as they represent a
higher value customer than residential customers.

ACIL Tasman found that businesses have alreadyfitethérom structural reform as a
result of lower prices, increased volumes purchaseldor improved service quality.
ACIL Tasman estimate that aggregate real grossatipgrsurplus for small
businessé&® from telecommunications services were approxingk@l4 billion in
2004-05, than if the reform did not occdt.

Empirical studies also suggest that residentiasbbalds may benefit from structural
reform. For instance, ACIL Tasman (2005) estim#tas household or private
consumer benefits, as measured by real househofiggtion, was almost $1.3
billion higher in 2004-05 than if structural refoutid not occur:*°

This result was partly driven by large price reduts (as well as increased availability
of internet services). The currently proposed stmat reform would appear on its face

106
107

Implementation Study, p.26.

There are around 300 Telstra exchanges (serppgaimately 2 million premises) that are
capable of supporting competitive DSL based omtimaber of customer premises they each
service, but in which no competitive DSL has beestalled. (Implementation Study, p.27)
ACIL Tasman calculated the gross operating sgrpused by the telecommunications service
and multiplied this with Australian small busingssfits (p.57)

109 ACIL Tasman (2005) p 57-58.

110 The increase in the ability to purchase goodssandices, indicated by the increased in
household consumption relative to the reference,das proxy for an increase in welfare.

108
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capable of realising significant benefits to resttld consumers as a result of a wider
range of service quality and new service offeringsoming available.

It is relevant to note that pricing of NBN Co’s drats is likely to have a significant
influence on the degree of competition emergingetail markets, and in turn, the
extent to which service providers pass on the lsnaffcompetition in the form of
better service offerings. In its supporting submissTelstra notes that NBN Co’s
pricing and products will influence the scope, extnd shape of competition but that
the NBN Co non-discriminatory obligation at leassere that all service providers are
in equivalent positions on the NBH.

18.What long-term economic benefits could be expetadtbw to consumers from
the SSU coming into effect? How would these beséitely be distributed
amongst different types of consumers in differeedgraphic areas? Please
provide reasons for your view.

111 . ..
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9 Other matters relating to the Definitive
Agreements

9.1 Overview

« The ACCC has discussed the consolidation of netsviorisection 8 above — which
is a key matter arising from the Definitive Agreers

* There are a number of further important mattersiragifrom the Definitive
Agreements that are not directly related to theeaament of this network
consolidation. These matters include:

(a) the Substantial Adverse Events (SAE) clause;

(b) the non-discriminatory disconnection obligasdne. the provisions relating
to Optus’ HFC network);

(c) the restrictions regarding future use of theCHtetwork for the provision of Pay TV
services;

(d) restrictions regarding Telstra’s wireless segi and

(e) the commitments NBN Co has made to Telstralation to the price of its BSO
service.

» The ACCC has considered each of these matterssagherelevant criteria, as a
part of the requirement that it have regard tocttreduct that is likely to receive the
benefit of the authorisation in section 577BA.

9.2 Introduction

The relevant provisions of the Definitive Agreenseate described in more detail in
Attachment A3. At the ACCC'’s request, on 23 Aug2@i1, NBN Co provided a
pubgfzsubmission about the Definitive Agreememtd aection 577BA of the Telco
Act.

19. Are there any other matters set out in the Defiaithgreements that are likely to
receive the benefit of the legislative authorigatioat may have detrimental
impacts upon competition in telecommunications reelor consumers, or when
viewed against any other of the mandatory consid&rs? Please provide reasons
and evidence for your view.

12 A copy of NBN Co'’s public submission to the AC@Qrelation to the Definitive Agreements

and section 577BA of the Telco Act is availablegher
http://intranet.accc.gov.au/content/index.phtmivite/1361698
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9.3 Substantial Adverse Events clause

9.3.1 Overview

The Subscriber Agreement includes a variation ma@shathat may be triggered if a
substantial adverse event (SAE) occurs in relabagither NBN Co or Telstra within
20 years from the Commencement Date. The partyhwhiaffected by the SAE may
initiate the variation procedure.

The SAE mechanism will be triggered if either pagages in competition with the
other party in particular markets and that condhast the effect (or is highly likely to
have the effect) of substantially adversely affegthe other party’s relevant business.
The parties have also agreed particular types mdwct that will not constitute an SAE.

In its submission to the ACCC, NBN Co states that“Substantial Adverse Events
mechanism is no wider than required to effectuagepblicy and legislative settings set
by the Government for structural reform of the ¢celmmunications industry*® and
considers that the test:

...sets a high threshold that limits the regime tplgipg only where a party acts in a
manner that is fundamentally inconsistent withdbmmercial assumptions on which
the Definitive Agreements were based and only whgeconduct has a substantial
adverse effect on the core business of the othey.[Ja

Further, NBN Co considers that the Subscriber Agesd “provides clear boundaries
as to the scope of the changes that can be madefessilt of the operation of the SAE
clause:

Specifically, the variation must only be a modifioa or deletion of existing
provisions in the Subscriber Agreement which plgsaffected party in a position to
more effectively compete with the other party antiie imposition of restrictions
which have the effect of putting each party inghene position in which it would have
been had the SAE not occurred.

Further, in all circumstances, the overall effddihe variation must be proportionate to
the competitive activities of the party which gaige to the SAE™

The SAE clause is also further described in TeltidNBN Co’s response to an
ACCC question in relation to sarté.

13 NBN Co section 577BA submission, p.33.
114 NBN Co section 577BA submission, p.34.
15 NBN Co section 577BA submission, p.34.
116 See ACCC website: “Questions regarding Definithggeements”.
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9.3.2 Assessment

The ACCC considers that the coming into force ef ®AE clause is likely to have the
following consequences:

* The parties would be less likely to engage in cahthat may be classified as
an SAE for the other party — and hence could furtdiecourage competitive
behaviour by the parties, as it will trigger a tigdr the other party to request
amendment to the Subscriber Agreement.

» The parties would be able to vary the Definitiverdgments, the precise nature
or consequences of which variations are not ablbeetanticipated at this time,
and could potentially change the fundamental nattiteem.

As a result of the broad nature of the variatidrag tould be agreed in the event of an
SAE, the conduct that the parties could engagadeuthe Definitive Agreements over
the next 20 years could not be known by the ACCtheatime that it makes its
decision regarding Telstra’s SSU. It is therefdifécult for the ACCC to properly

fulfil the requirement that it have regard to tlemduct that would be likely to receive
the benefit of authorisation under section 577BAhef Telco Act in making its
decision on the SSU.

Importantly for present purposes, it appears thaations under the SAE clause,
including any competitive restraints thereby impghsmuld receive the benefit of the
legislative authorisation, without independent ¢deation as to whether those
restraints would be appropriate when viewed agaiesmandatory considerations to
which the ACCC must have regard in considering35¢&J.

These considerations have been discussed previanglinclude the consequences for
competition and efficiency, the national interessiructural reform, and the
Government’s policy objective of improving the agsiility and quality of broadband
services.

In short, acceptance of the SSU could give rigbeaisk that the parties will give
effect to commercial agreements that are inappaigpuwhen viewed against the
mandatory considerations. As a result of the lagig framework, those commercial
agreements could not be prevented or subsequenlgund through the operation of
competition laws.

The ACCC therefore believes that the absence af@amism for regulatory
assessment to provide assurance that the variedragnt would be appropriate is a
factor that would militate against acceptance déffa's SSU.

20.Could the operation of the substantial adversetswdause have a detrimental
impact upon competition in telecommunications merke consumers, or when
viewed against other of the mandatory consideratidflease provide reasons and
evidence for your view.
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9.4 Restraints relating to Optus’ HFC Network

9.4.1 Overview

The Definitive Agreements are subject to a condipeecedent that NBN Co commits
to Telstra that it will enter into an arrangemeithvOptus regarding the closure of its
HFC network.

On 23 June 2011, Optus announced that it had ehteicean agreement with NBN Co
to migrate its customers from its HFC network. R@&CC has received applications
for authorisation of this transactioti.

The parties have also agreed a provision in the&ilder Agreement that restrains
NBN Co from incorporating Optus’ HFC network inteetNBN.

9.4.2 Assessment

As the Optus-NBN Co arrangement was announcedeosdime day as the Definitive
Agreements were executed, it is unclear if the ¢mrdprecedent had an effect upon
the parties conduct or whether it relates to conthat would have occurred
irrespective of whether that condition precedert Ibeen agreed.

It is therefore unclear what impact this conditmyecedent would have upon
competition and consumers. Furthermore, an assessm¢o the impact of the coming
into force of the Optus-NBN Co transaction will $eparately considered by the ACCC
in its consideration of the parties’ authorisatagplication.

When viewed against the mandatory consideratitvestestriction in the Subscriber
Agreement that NBN Co will not incorporate Optus*€l network, or components of
it, into the NBN could potentially be a cause oficern. This could be seen to be an
inappropriate restriction to be placed upon NBNSGmmmercial freedom which
might not be necessary for the structural reforrmelstra.

However, even absent this restriction, it wouldesgppunlikely that Optus’ HFC
network, or components of it, would be permanemityprporated into the NBN.

In its SOE (to which the ACCC must have regardg, @overnment has specifically
stated that its expectation is that NBN will “conn@3 per cent of Australian homes,
schools and businesses with fibre-to-the-premisgsniology™:** NBN Co could not
operate the HFC other than on a short term basis@hmeet this expectation.

17 The ACCC received applications for authorisatthis transaction on 29 August 2011. The

applications will be considered in accordance with ACCC's usual processes for authorisation
applications. After considering validity and asseg any confidentiality claims, the ACCC
will undertake public consultation processes anddgdraft and final determinations. Further
details of the authorisation applications will bemavailable on the ACCC website.

18 SOE,p1.
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Similarly, as noted in the Implementation Studgréhcould be several technical
challenges NBN Co would have to overcome for an HE®vork before it could be
used to meet other requirements specified in the. $0n particular, the
Implementation Study states:

The challenge of maintaining upgrades in line VAT P and the difficulty of
unbundling on HFC networks however, suggest thallNI® would need to overbuild
HFC networks by the end of the roll-out to providefuture growth:*°

Consequently, it appears unlikely that this patéicoestraint in the Definitive
Agreements would have a significant negative impg@cin competition or consumers.

21.Are there any detrimental impacts to competitiocansumers that are likely to
arisedirectly as a result of the condition precedent (noting tiia substance of the
Optus-NBN Co transaction will be subject to sepacainsideration by the ACCC)?
Would other of the mandatory considerations eifugaport or militate against the
proposed restrictions coming into effect? Pleaseige reasons and evidence for
your view.

22.Are there any detrimental impacts to competitioe@nsumers, or for other of the
mandatory considerations, that are likely to aaise result of the restraint upon
NBN incorporating elements of Optus’ HFC into ietwork? Would other of the
mandatory considerations either support or militagainst the proposed restrictions
coming into effect? Please provide reasons anceaeafor your view.

9.5 Restrictions regarding the use of Telstra’s HFC by
independent channel operators

95.1 Overview

Following the rollout of the NBN fibre network toparticular region, the Subscriber
Agreement limits Telstra’s ability to provide pay Tarriage services over the HFC.
Telstra may supply these services only to FOXTEL #twose independent channel
operators that currently have contractual arrangesngith Telstra. These independent
channel operators use this carriage service tsaagewers via the FOXTEL special
access undertaking (FOXTEL SAU).

However, the Subscriber Agreement does not allow ébstra to provide HFC services
to new providers that may seek access to FOXTEi $ap box in accordance with the
FOXTEL SAU without NBN Co’s consent.

9.5.2 Assessment

The ACCC has some concerns that these provisiotieddefinitive Agreements may
limit independent channel operators in accessing HeL's set top box under the

119
120

Implementation study p.106.
Implementation study p.107.
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FOXTEL undertaking, thereby limiting the providéhst are able to supply broadcast
services independently of FOXTEL'’s pay TV packagerdhat medium.

The ACCC is also concerned that these provisioaggropriately place a limit upon
FOXTEL’s regulatory obligations under its SAU.

However, it is not clear the extent to which thesecerns would arise as a practical
matter. This is because it is not clear whetheribed how many additional
independent channel operators would seek to uthisd-OXTEL platform.

In particular, as these restrictions would onlywrda relation to areas where the NBN
has been rolled out, content providers may potiyhave alternative methods of
accessing end users using NBN-based carriage ssrvic

23.1s this provision likely to impact adversely upangpetition in relevant
telecommunications markets (such as markets foprinsion of content services
or other telecommunications markets) or for conssm&/ould any of the other
mandatory considerations either support or militagainst the proposed restrictio
coming into effect? Please provide reasons andealfor your view.

3>

S

9.6 Wireless restrictions

9.6.1 Overview

Telstra has agreed that for a period of 20 years the Commencement Date it will
not promote wireless services as substitutabléioe services.

In addition, Telstra is not entitled to any fee diisconnecting a premises if that
premises is not connected to the NBN within six therafter the Disconnection Date
and an individual at that premises contracts welsffa for a wireless service (see
Attachment A3 for further explanation).

9.6.2 Assessment
NBN Co states that the wireless provisions:

[Slupport the migration of customers to the NBN anel integral to the viability of
NBN Co’s business case.

Telstra's dominant position in retail markets meaissin a position to influence the
migration choice of many customers. The disconoagiayments are made to Telstra
upon disconnection of premises in accordance Wiefinitive Agreements, rather
than upon migration of Telstra's customers to tB&INAccordingly, appropriate
limitations on Telstra's ability to migrate custas&o another Telstra platform are
integral to the viability of the NBN Co businesseaThe ability of NBN Co to roll out
the NBN in accordance with the Government's objestdepends upon the viability of
the NBN Co business case. In essence, Telstrareglgertain value to its shareholders
in exiting its access network business. NBN Co iregusufficient confidence that
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Telstra would provide business to NBN Co (rathentfielstra migrating customers to
another Telstra platform). The terms agreed irxéénitive Agreements reflect the
balance struck between these objectiés.

In addition, NBN Co has expressed its view thaséhgrovisions will have no effect on
competition for wireless broadband servit@s.

Telstra has indicated that in its view these piiows are a very limited constraint on its
business activities, and that it intends to comtittumarket and provide wireless
services as complementary to a fixed-line sengwen over the NBNF?

Notwithstanding these views, there remains theniatiefor these provisions to be
detrimental to competition in the markets for thpy of wireless voice and
broadband services. Similarly, these provisions aisg reduce a potential source of
restraint upon NBN Co’s supply of voice only sees@and potentially very basic
broadband services. If so, these provisions caad to detrimental outcomes for
consumers.

In this regard, as NBN Co has noted, while theigagach consider that wireless
services are complementary to fibre services,possible for wireless broadband
services to deliver speeds of 12Mbps (the initrhelevel services to be offered by
NBN Co on its fibre network*

Whether and if so the extent to which these rdgiris would result in detrimental
impacts for competition or consumers would appeaepend upon a number of
factors, including:

» the extent to which the advertising restraint wquievent Telstra from
engaging in marketing activities that would othesavbe lawful (i.e. in
accordance with the provisions of the Australiam§ioner Law);

* how the marketing restriction and the disincentipes/ided by the calculation
of the disconnection payments will impact upon als competitive activities
in the supply of wireless voice and broadband sesjiand

* the likely detriment (if any) that would arise Elevant markets as a result of
these provisions.

The ACCC is seeking further information in relattonthese matters.

24.Do you think that the wireless restriction provissaare likely to result in any
negative outcomes for competition in relevant tetemunications markets or for
consumers? Would other of the mandatory consideraither support or militate
against the proposed restrictions coming into ¢¥&lease provide reasons and
evidence for your view.

121 NBN Co section 577BA submission, p.26.
122 NBN Co section 577BA submission, p.26.
123 NBN will not stop wireless promotion: Thod&gchnology Spectator, 27 June 2011.
124 NBN Co section 577BA submission, p.27.
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9.7 BSO price commitments

9.7.1 Overview

NBN Co has announced its intention to submit a Bpéccess Undertaking to the
ACCC which will include terms relating to the prickits basic access offer (i.e. the
BSO)!® If a Special Access Undertaking is accepted byAGEC, the price of the
BSO provided by the SAU will be the standard o#feailable to all access seekers.

The Access Deed limits what NBN Co can advocatilymissions to the ACCC
concerning the price it will propose in the speaiatess undertaking for the BSO.

More particularly, NBN Co must not make any subimiss to the ACCC seeking a
price for the supply of the BSO that is more thad fer service, per month for the
period from 5 years from the Commencement Datpraatical terms, this provision
would appear to set a maximum price that NBN Coprapose in its undertaking.

9.7.2 Assessment

NBN Co states that the restrictions relating tophee it can seek in relation to its BSO
product:

[G]ive Telstra certainty as to the terms on whidBNNCo will provide access to the
Basic Service Offering (BSO) (but NBN Co will ensuhat those terms do not
discriminate between Telstra and other RSPs [R8taiwice Providers]ﬁ?6

While this on its face appears to be a restraifMiBh Co’s commercial freedom, it is
unclear what impact (if any) the inclusion of thr®vision would have upon
competition, consumers or any other criteria tochtthe ACCC is to have regard.

25.Given that it effectively operates as a price ogiliather than a price floor, is the
BSO price commitment likely to have any adversedotp upon competition,
consumers or any other criteria to which the ACE®@ihave regard? Please
provide reasons and evidence for your view.

125 See: NBN Co Discussion Paper: “Introducing NBNSC®pecial Access Undertaking”, July

2011.

126 NBN Co section 577BA submission, p.12
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10 Interim Equivalence and Transparency

10.1 Overview

+  The ACCC “must not” accept the SSU unless it presittansparency and
equivalence in relation to the supply by Telstré&Refyulated Services and does so
in an appropriate and effective manner.

« Part D of Telstra’s SSU adopts a set of prescrptides — pursuant to which
Telstra must do or refrain from doing things inteddo achieve equivalence of
outcomes — as opposed to an overall commitmerth@ee equivalence of
outcomes. In addition, some commitments are subjesh enforcement “safe
harbour” within which Telstra will not be subjecténforcement action. The
weakness in the proposed approach is that theie assurance that the detailed
rules will in fact remain appropriate until Telsaehieves structural separation.

« The ACCC's initial view is that there needs to bdemar and enforceable
commitment to an ‘equivalence of outcomes’ thatemwholesale customers and
Telstra’s retail businesses to gain access torkaytiservices of equivalent quality
and functionality.

- In addition, the ACCC is seeking clarification dretmechanisms that would ensure
the proposed equivalence and transparency measune fit for purpose for the
duration of the interim period.

« Price EquivalenceTelstra proposes to publish reference pricefRegulated
Services. Telstra also proposes to develop its ganant accounting system
(TEM) to report on internal wholesale prices fabgdlelstra’s retail business units
and external wholesale prices faced by access rsediee proposal to offer a
wholesale ADSL reference price could provide sigaifit improvements to
competition in retail markets, but this is deperidenthe pricing formula being
properly specified and applied.

- The TEM provides transparency over the effectiterimal wholesale prices faced
by Telstra’s retail business for Regulated Servaresrepresents an improvement
on current public reporting. Should this transpayereveal non-equivalence,
existing regulatory mechanisms (Part XIC) wouldoe basis for any recalibration
of prices.

« Organisational Measured elstra undertakes to maintain wholesale, retadl
network services business units; to ring-fencesth# of those units and to
implement localised incentive remuneration. A patdweakness of the
organisational arrangements is the weak separatitre network services business
units from the wholesale/retail business units.réfae also a number of
exceptions and exclusions to the separation of wtath could undermine the
effectiveness of the organisational measures.
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Information securityTelstra has proposed various information secumi@asures.
The measures appear to be an improvement on thdssstra’s OSP. However,
the scope of Telstra’s commitments may not exterlohtit misuse of all relevant
information obtained by Telstra.

« Operational equivalencelelstra commits to systems and processes wheh ar
intended to deliver operational equivalence. Ib @smmits to reporting on
operational equivalence metrics quarterly. The iteform the basis for proposed
‘pay and fix’ mechanisms i.e. the payment of rebatied rectifying non-compliange
by Telstra.

- The ACCC has a number of concerns with the effeotdgs of the ‘pay and fix’
mechanism in achieving equivalence of outcomesekample, the ACCC notes
that there are a number of exceptions and exengptibiich are likely to curtail the
operation of the mechanisms. Further, it is undleidue rebates are sufficiently
high to incentivise Telstra to deliver operatioaguivalence.

« Technical equivalencd elstra commits to facilitate simultaneous coneradr
launch dates for wholesale customers and its fetigihess if it develops any DSL
upgrades. Provided that the proposed 28 days naticed to wholesale customers
is sufficient, this may address previous concehnas have arisen in respect to
technical equivalence.

« Quality of systems suppoffielstra commits to establish and maintain certain
wholesale customer facing systems. The ACCC corssttie proposed measures
could result in fewer unscheduled outages provitlatithe proposed benchmark of
98 per cent and the rebate amount paid under thiesdevel agreement is
appropriate.

« Information equivalenceTelstra undertakes to establish and maintain egabé
customer engagement arrangements with respectttermbkely to effect
operational quality of Regulated Services. In addjtTelstra proposes to provide
notifications to wholesale customers in relatioplanned events; availability of
ADSL capability; exchange service area informatimajor service impacting
network incidents; operational support system anoements; and disaster
recovery plan information. As the notice periods ot tied to an equivalence
standard, it is unclear whether the measures wahideve equivalence of outcome.

« Telstra Exchange Building Acce3=lstra has proposed measures regarding
managing exchange building orders and queues,@e$sto external
interconnection facilities. A limitation is that wlesale customers do not have ar
equivalent right to Telstra’s to reserve excharagacity.

« Dispute resolutionThe ACCC considers that the effectiveness ofridependent
Telecommunications Adjudicator (ITA) depends onusidy participation, the
independence of the ITA, and the ITA’s power tohes disputes including by
requiring reasonable remediation of processes ystdras. Subject to these
considerations, the ITA could be an effective dispgesolution mechanism to
resolve non-price equivalence disputes.
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- Monitoring of compliance during the interim periotklstra is proposing an
internal governance framework and measures regaAlBCC monitoring of
Telstra’s compliance with the SSU.

10.2 Statutory framework for interim equivalence an  d
transparency measures

Telstra’s vertical integration has led to long-sliaig and widespread competition
concerns in markets for fixed-line communications.

Vertical integration and incentives to discriminate discussed in section 7. A
vertically integrated network operator such as ffeiewould be expected to have a
strong incentive to discriminate where:

* it has market power in the upstream market;

» equivalence in access might risk profit contribatiethat is, when:

= a materially higher return is available on retajpgly than from providing
network access services; and

= effective competition in downstream markets wo@slult in the erosion of
excess profits if access seekers had equivaleasado the upstream input;
and

= countervailing incentives — such as those that treglst under the threat of
effective competition from competing networks (ésample, if HFC and/or
wireless networks provided strong competitive caist) — are weak.

As a vertically integrated access provider to thiguitous access network, Telstra has
retained its incentive and ability to engage irhbqmtice and non-price discrimination in
favour of its retail business units. This can detere efficient competitors in retail
markets from competing which can result in an aveféiciency loss.

The most effective way to respond to the concdrasthe existing structure of the
telecommunications industry is failing consumer®iaddress Telstra’s vertical
integration through structural separation. Howeitewjll be some time until Telstra’s
structural separation takes effect and the industnsitions to a more competitively
neutral environment involving a fixed-line acces$work controlled by a wholesale
only access provider (the designated day is cuyréniuly 2018).

Accordingly, the Government has recognised theiarumportance for competition
and consumers that access to Telstra’s bottlem#dstructure should be provided on
an equivalent and transparent basis during thaeitran to the NBN. This is expected
to promote retail competition throughout this pdriand provide a safeguard against
existing market power being leveraged onto the aegess network.

Subsection 577A(3) of the Telco Act provides tlat ACCC must not accept an SSU
unless the ACCC is satisfied that it:
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» provides for transparency and equivalence in i the supply by Telstra of
Regulated Services to Telstra’s wholesale custoamaisTelstra’s retail
business units beginning when the SSU comes imte fand ending at the start
of the designated day; and

» does so in an appropriate and effective manner.

‘Regulated Services’ are declared services (withémeaning of section 152AL of the
CCA) and additional services specified by the M&isTheTelecommunications
(Regulated Services) Determination (No 1) 2(Ré&gulated Services Instrument)
specifies that Wholesale ADSL Layer 2 and Telskehange building access are
Regulated Services.

Upon the coming into force of an SSU, the currgrdrational separation regime will
cease to operat&. The Explanatory Memorandum to the CACS Bill expsaihat due
to this:

Telstra will need to put in place, through the naagbm of its structural
separation undertaking, appropriate interim arrareges to apply from that time
until the point at which Telstra achieves full stural separation, to ensure that
there is equivalence in supply of Regulated Sesvio€T elstra’s wholesale
customers and Telstra’s retail business unit dutiigyinterim period®

The Ministerial Criteria Instrument (at paragragg)} sets out in greater detail
transparency and equivalence matters for the p@mdstra is migrating customer
services to the NBN that the ACCC must have retamd deciding whether to accept
Telstra’s SSU. The Explanatory Statement to thésriiment notes that:

The measures set out under this paragraph are aihpedviding meaningful
improvements to the current transparency and ebpiga measures and are
planned to complement the recent changes to teea@imunications access
regime’®

In making this Instrument, the Minister reiterathdt the measures:

[A]re intended to provide meaningful improvemerm€kisting arrangements
for industry access to Telstra's copper network,

The instruments | made today will require Telstranake new commitments to
equivalence and provide for stronger transpareregsures during Telstra’s
transition to full structural separatio#.

127 SeeTelecommunications Legislation Amendment (Competénd Consumer Safeguards) Act

2010,Schedule 1, Part 1, Division 3.

EM to the CACS BIll, p. 91.

Explanatory Statement to tAi@lecommunications (Acceptance of Undertaking aBoutctural
Separation—Matters) Instrument 201 5.
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130 The Hon Stephen Conroyledia Release: Structural reform of telecommundatia step closer,

24 June 2011hftp://www.minister.dbcde.gov.au/media/media_redstZ011/20p
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As discussed in section 3.2.2, the ACCC considetsthe current transparency and
equivalence measures in the operational sepanagme are ineffective and fail to
address Telstra’s ability and incentive to discnate against wholesale customers.

10.2.1 Equivalence and transparency

Subsection 577A(4) states that “equivalence” hastime meaning as in Part 9 of
Schedule 1 of the Telco Act, which states that\eajance means:

equivalence in relation to the terms and conditi@tating to price or a method
of ascertaining price; and equivalence in relatmother terms and conditions.

The Explanatory Memorandum to the CACS BiIll states:

Equivalence is where Telstra provides essentidhbas inputs on equivalent terms
and conditions to both its own retail businessigaholesale customers. Equivalence
relates to both price and non-price terms and ¢@mdi such as service provisioning
and availability of information about the netwoskd is considered an essential factor
in promoting effective competition in downstreartafemarkets-**

In regards to transparency, the Explanatory Menthranto the CACS Bill states:

Transparency can be achieved by implementing psesesnd reporting
requirements so that the regulator and Telstra@legale customers can be
confident that Telstra’s wholesale customers anegoeeated in an equivalent
manner to how Telstra supplies its own retail bess?

In other words, equivalence in terms and conditminesccess that are offered to both
wholesale customers and the access provider’s etail divisions promotes an
environment where service providers are more likelgompete on their respective
merits, as they are more likely to be rewardedng superior in terms of efficiency.

Further, transparency measures demonstrate thet éatehich equivalence is being
achieved. This is important in providing industrigmconfidence to invest and
compete.

10.2.2 Appropriate and Effective

The transparency and equivalence measures muappeopriate and effective” in
order for the ACCC to accept the SSU, regardlesseo¥iew taken of the SSU’s other
components. Consequently, the ACCC’s assessméimésd measures must form a
discrete aspect of the overall assessment of the SS

The term “appropriate and effective” has not beefined in the legislation or
supporting legislative materials. The meaning tdran such as this is however
reasonably well understood as being informed bysthgect matter, purpose, and
scope of the statute in which it appears. In thseg the relevant statutory provisions
were introduced as part of a policy to significamtomote competition and economic
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Explanatory Memorandum, CACS Bill, p. 15.
Explanatory Memorandum, CACS Bill, p. 15-16.
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efficiency until structural separation is completedanarkets that are dependent upon
the Regulated Services as key inputs.

Put in this context, appropriate and effective measwould result in significant
improvements in access to Regulated Services #trkallow Telstra’s wholesale
customers to compete on their respective meritsiagaelstra’s retail business units in
converting network access into downstream sentloegighout the interim period.

Whether particular measures are appropriate aedtefé potentially involves
guestions of degree and judgement. Further, tharkl be a variety of measures which
may be considered as appropriate and effective.

To assist it in forming a view as to whether paiic measures are appropriate and
effective, the ACCC proposes to consider the folhgrquestions:

* Do the measures represent genuine commitmentwithatgnificantly promote
competition and allow more efficient service pransito be rewarded for
investment and innovation?

* Can the measures be implemented efficiently —rimmgeof time and cost?

» Are the measures sufficiently documented and expthso as to minimise
potential disputation around what they actuallyurssf?

» Are the measures accompanied by a suitable pudgarting framework?

It is unlikely that interim measures would necegsifTelstra’s retail business units to
use exactly the same access services using thessateens and processes as
wholesale customers before they could be considgypbpriate and effective
(equivalence of input)?

In this regard, the Minister has stated that tlggiirement for interim transparency and
equivalence measures was not intended to requistérd €o implement functional
separation during this perid¥.Functional separation would, at a minimum, reqaite
“equivalence of input” standard and require a msicicter form of organisational
separation than is intended under the interim parency and equivalence measures.
Functional separation involves more substantiadstment by the incumbent in
redesigning legacy systems.

This is not to say that the interim measures camuotiide other initiatives that might
be a feature of a functional separation model whiohld be appropriate to apply
during the interim period. That is, although funo@l separation is a different
separation model to the model of structural separathere should be no implication

133
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DBCDE, Discussion Paper on Structural Separatistruments: exposure drafts, p.3.
The Hon Stephen Conroyledia Release: Structural reform of telecommundatia step closer,
24 June 2011hftp://www.minister.dbcde.gov.au/media/media_reds#2011/206
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that any model proposed for the interim measuraaatanclude similar matters to
those envisaged for functional separatitn.

10.2.3 Further considerations

In deciding whether to accept Telstra’s SSU, theC&Qs required to consider whether
the interim equivalence and transparency measorg®iSSU include the matters set
out in subparagraphs 4(g)(i)-(vii) of the MinistrCriteria Instrument.

In addition, the interim equivalence and transpeyaneasures will also be relevant in
considering a number of other matters to whichMinaster has directed the ACCC to
have regard. These are:

* The government’s policy objective of improvingdleessibility and quality of
broadband services for consumers in Australia,udoig those in regional,
rural, and remote areagparagraph 4(a) of the Ministerial Criteria Instreimt)

* The expected distribution of the long term econdrertefits for different types
of consumers in different geographic areas thatld@ecur as a consequence
of the ACCC'’s acceptance of the undertaking ontigertaking coming into
force; (paragraph 4(c) of the Ministerial Criteria Instremb)

* Whether the undertaking requires Telstra to impleinaegovernance
framework that has specified attributéparagraph 4(f) of the Ministerial
Criteria Instrument)

The ACCC intends to consider whether Telstra’s pseol measures are consistent with
the above and provide for each of the specifiedarsain paragraph 4(g) of the
Ministerial Criteria Instrument relating to transgacy and equivalence in Telstra’s
supply of Regulated Services, and

» if so, to take that as a consideration that sugpateptance of the SSU

» if not, to take that as a consideration militatagainst acceptance.

10.3 Overview of Part D of the SSU

Part D of Telstra’s SSU contains a range of commiits intended to provide for
equivalence and transparency during the interinoddmterim equivalence and
transparency measures).

For the purposes of this discussion paper, the AG&sCconsidered these as follows:

* Price equivalence and transparency measures (3€dd€iid)

135 EM to the CACS Bill, p. 94.
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» Organisational arrangements within Telstra to supgguivalence (section
10.5)

* Information security (section 10.6)
» Operational, systems, and technical equivaleneeti( 10.7)
* Information equivalence (section 10.8)

» Equivalence in relation to the Telstra Exchangdddug Access Service
(section 10.9)

» Dispute resolution processes including an intefiedétra complaints-handling
system and an ITA (section 10.10)

» ACCC monitoring of compliance and systems, procesland processes that
promote this and measures which ensure appromvaisight of compliance
by Telstra (section 10.11)

10.3.1 Nature of Telstra’s commitments

Equivalence and transparency measures could paitgritike the form of a set of
prescriptive rules, the implication being that agtin accordance with the rules will
naturally lead to appropriate and effective outceridternatively, the measures could
specify simple overarching style commitments toeahthe desired outcomes, but
which leaves the detail to be developed over time.

Each approach can potentially have advantagesiaadwhntages. A prescriptive
approach establishes detailed rules that mustllesvied, but can be piecemeal unless
all issues can be foreseen or where proposed nesasesse to be appropriate over
time. Consequently, this can be problematic wheeeetare strong information
asymmetries.

On the other hand, a simple principles approactgoangreater assurance that issues
remain within scope, but will likely be problematicpractice if its effect is simply to
shift disputation from interpreting one set of pipies (such as the standard access
obligations) to another.

Here, the proposed measures are in the form ofrdauof discrete commitments to
do or refrain from doing particular things, but hvgarticular mechanisms that could
potentially keep the rules appropriate and effectiver time. For instance, Telstra
commits to investigating certain things (operatiggexformance metrics or access
seeker complaints) and taking positive steps tolvessquivalence complaints over
time.

Telstra does not however provide an overarchingnosibment to equivalence of
outcomes. Nor does the SSU contain a general tegyleeview mechanism to ensure
that the proposed equivalence measures remar fiiurpose.
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This is a fundamental weakness in Telstra’s projposeasures as there is no assurance
that the detailed rules will in fact remain apprape and effective until Telstra

achieves structural separation (on the designatgd duly 2018). The proposed
mechanisms that could achieve this end dependge [aart on a range of factors —
including the suitability of triggers for investigan (the operational performance
metrics) and the ability of access seekers to diseen-equivalent (as opposed to just
poor quality) service. They also rely upon Telgrdiligence to resource investigations
and respond to complaints in a genuine and timelgmer.

Without a clear statement of expected outcomestamgotential for regulatory review,
there seems little prospect that Telstra’s proposedhanisms to keep the prescriptive
rules appropriate and effective over time wouldiewh the objective of ensuring
equivalence of outcome for wholesale customers.

The ACCC'’s initial view is that there needs to baemar and enforceable commitment
to an ‘equivalence of outcomes’ that enables wiadéesustomers and Telstra’s retail
businesses to gain access to key input serviceguwvalent quality and functionality.

In addition, the ACCC is seeking clarification dretmechanisms that would ensure the
proposed equivalence and transparency measuresirinfiar purpose for the duration
of the interim period.

26.Do the commitments in the SSU provide sufficiersuaance that Telstra will
provide equivalence of outcome until the designalag?

10.3.2 Duration of interim equivalence and transpar  ency measures

If the ACCC accepts Telstra’s proposed SSU, therimt equivalence and transparency
measures will remain in place until the designalagl The designated day is currently
1 July 2018, but the Minister can specify a différdate’*® Where an SSU has been
accepted by the ACCC, the Minister can not thengofdrward the designated day.
Therefore, if the ACCC accepts the proposed SSdintlerim equivalence and
transparency measures will remain in place untgast 1 July 2018, even if the NBN
roll-out ceases.

10.3.3 Scope of Telstra’s commitments

A number of the interim measures are subject teghimitations. These arise, for
example, from how common terms have been definkesd general limitations are
discussed in full here rather than repeated imditbeussion of the particular measures
that they affect.

Services covered

The Telco Act defines Regulated Services as inolydieclared services within the
meaning of section 152AL of the CCA. However, ttf83Sdefines Regulated Services

136 Telco Act, subsection 577A(10)(b).
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as excluding a service to the extent that an actstssmination in force in respect of
that service (declared under section 152AL) pravitthat the standard access
obligations do not apply to Telstra in respecthaittservice?’

In response to concerns raised by the ACCC abeutxtent to which Telstra’s
commitments would apply to regulated services @asmwhere Telstra is exempt from
supply on regulated terms (exempt areas), Telstsdrdicated that it intends to make
amendments to the SS&. The proposed amendments would clarify that tledusion
for exempt areas would only apply to price relatechmitments. This limitation is
discussed in section 10.4 below.

In addition, a number of the proposed commitmemthié SSU are limited to
Regulated Services supplied using the Copper N&twdrereas Regulated Services
are not only supplied over copper networks. Fongla, clause 10.1 provides that:

Telstra will maintain systems and processes faiinggstickets of work to field staff so
that tickets of work in relation to Regulated Seed supplied to a Wholesale Customer
and Comparable Retail Services supplied to a Rétestomeusing the Copper
Network are:

(a) issued and processed with Telstra’s systemng) @sjuivalent order management;
and

(b) managed and performed by Telstra field staffrirequivalent manner.

Implementation

A large number of the interim equivalence and fpansncy measures in the SSU do
not become operative until the later of 2 montherahe SSU commences or the
Definitive Agreements come into efféét. As a result, the ACCC and industry have no
certainty in respect of the commencement of thesasores given that the Definitive
Agreements are subject to the occurrence of a nuaflevents.

Enforcement

The ACCC considers that, in general, appropriateedfective interim equivalence and
transparency measures must provide a sufficieel vassurance that equivalence is
actually being delivered.

In its submission, Telstra puts considerable emipl@asit committing to a range of
binding and directly enforceable commitments:

187 Telstra is exempted from the standard access tioliggafor the provision of the declared WLR,

LCS and PSTN OA services in the Exemption ESAsyantto the Australian Competition
Tribunal’'s WLR, LCS and PSTN OA Individual Exempti®rders made in 2009.

138 Telstra, Letter to the ACCC re Telstra’s SSU Midration Plan, 24 August 2011.
139 SSU, clause 20.
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Importantly, unlike the existing operational equérece rules (with their
indirect rectification notice regime for enforcertjetme provisions of the SSU
are directly enforceable by the ACCC in the Fed€mirt'*°

However, some of the provisions of the SSU aredivettly enforceable, but rather
provide that Telstra must take certain steps irethent of non-equivalence. In addition,
some of the commitments that are potentially erdaite by the ACCC are qualified
by a very broad safe harbour.

For example, a failure to comply with the organdal requirements in clause 8 of the
SSU:

[WI]ill not constitute a breach of this Undertakitigit is capable of being
directly enforced by the ACCC unless the failure:

(a) is material and is not an isolated incident an
(b) forms part of a demonstrable pattern of regbat:-compliance by Telstra.

Additionally, a safe harbour applies to Telstradsnenitments around the service
guality and operation equivalence provisions ius&al10. Non-price non-equivalence
arising from systems and processes will not bereaéble if the ACCC cannot
establish that the failure is material, and isarotsolated incident, and forms part of a
demonstrable pattern of repeated non-compliancielstra.

There are also equivalence and transparency metratause 15 which are designed to
measure equivalence, but repeated failure of aieraes not of itself give rise to any
ACCC intervention. Instead, Telstra agrees to gimates and to take certain steps to
investigate and/or remediate the conduct.

These are significant limitations, however wholesalstomers may have recourse to
the ITA. In this regard, the ITA has the power taka binding determinations in
response to non-price equivalence complaints. Ahm@wvisions for direct ACCC
enforcement, an effective ITA scheme may provideeans for wholesale customers to
obtain redress for non-price equivalence complaiMsether the currently proposed
scheme is effective is discussed further in sec@iO.

In general, other commitments in the undertakirgdarectly enforceable by the
ACCC. These include Telstra’s commitments in respémformation security,
maintaining certain business to business interfaséit for purpose” and technical
equivalence in relation to DSL upgrades. In sudesavhere Telstra breaches the
precise commitment that has been provided, it msikercement action being taken
against it. However, Telstra’s commitments are ectifjo exceptions and exemptions
which limit the application of commitments. Thenefpwhile provisions are potentially
enforceable by the ACCC whether the ACCC can esfparticular provisions will
depend on the nature of the commitment.

140 Telstra supporting submission, p. 8.
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27.1s the scope of Telstra’s proposed commitmentgerims of services covered,
implementation, and enforceability — appropriate?

10.4 Price equivalence and transparency measures

10.4.1 Introduction

Appropriate and effective interim price measurel lwéve an important bearing on
market outcomes in the lead up to full structuegdasation. As discussed in section
10.2, this is because non-equivalent pricing oeasdo bottleneck infrastructure can
significantly impede competition in downstream nedsk Similarly, a lack of
transparency over equivalence of access pricedisaaurage an access seeker from
proceeding to make efficient investments, and theresult in an overall efficiency
loss.

The Ministerial Criteria Instrument requires the @C to have regard to whether the
SSU provides, in relation to the supply by Telsir&egulated Services:

measures to provide sufficient transparency tblente ACCC to provide assurance

to stakeholders that the undertaking provides doiivalence in relation to terms and

conditions relating to price or a method of aséeing price.141

The Ministerial Criteria Instrument also requirbs ACCC to have regard to whether
the SSU provides an effective dispute resolutioohmaism. In relation to price
equivalence disputes, this is discussed in sedoi0.

The sufficiency of the interim price measures waalkb appear relevant to considering
other of the mandatory considerations in decidihgther to accept the undertaking.
As discussed below, these measures potentially ingwertant consequences for:

» Accessibility and quality of broadband servicesdonsumers in Australia,
including rural, regional and remote areas

» The expected distribution of economic benefitsdiffierent types of consumers
in different geographic areas

10.4.2 Overview of proposed interim price measures
Telstra has proposed price equivalence and tramspameasures that essentially
comprise two commitmenté*

1) Reference prices for various of the Regulated Sesvi

Telstra will publish a rate card with referencecps for a number of regulated services,
and unless Telstra and an access seeker exprgssé/another price, will supply the
regulated service at the reference ptfée.

141
142

Ministerial Criteria Instrument, paragraph 4(p)(i
The relevant provisions are contained in clausarid’Schedules 8, 9, and 10, SSU.
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For declared services, the reference prices widdper an access determination made
by the ACCC under Part XIC of the CEA- this reflects that for declared services
there is already a regulatory arrangement to peoagbkurance that access prices will
promote competition and encourage economic effagien

For wholesale ADSL, the reference price will be@et retail-minus methodology to
provide a protected retail mardfifi.That is, the wholesale ADSL price will generally
be maintained at or below the average retail grican amount equal to the costs
Telstra would avoid if it ceased to provide resatvices. This is discussed further
below.

The reference prices will be available from thetrigwe an access seeker is out of
contract for the relevant service. The default fpmsiis that access seeker contracts will
then incorporate the reference prices as they &gist time to time'*

Telstra does not propose for all Regulated Senticé® included on the rate cafd.

The rate card will not include reference pricesdeclared services that are not subject
to standard access obligations (Exempt ESEs)nd Wholesale DSL services that are
‘substantially different’ to the Wholesale ADSL Reénce Service (i.e. Telstra
BigPond high speed ADSL 2+ service¥).

Also, the rate card will not address Telstra exdedouilding access services. However
competition concerns around these services hadiitraally centred on non-price
terms of access.

2) Public reporting of Internal and External Wholes&lgces and financial data

Firstly, Telstra will develop its internal managerhaccounting system (TEM) — which
is fully reconciled to its statutory accounts aisédi for internal business decisions to
support additional financial reporting which will:

» specify the effective internal wholesale prices R\Waced by Telstra’s retail
business units for access to various Regulatedc@srwhen supplying retail
products;

» specify the external wholesale prices (EWP) fagedwerage by access seekers
for access to those same Regulated Services; and

Telstra will also use the TEM to publish capitajustied profit and loss statements for
its retail business units and its wholesale businests which will demonstrate
whether:

» Telstra’s retail business units are pricing doweestn services as though the
IWPs are a real cost;

143 SSU, clause 17.2.

144 SSU, Schedule 8, paragraph 1.2(a).

145 SSU, Schedule 8, paragraph 1.2(c), paragraph 2.
146 33U, clause 17.2(f).

147 SSU, Schedule 8, paragraph 1.1.

148 SSU, clause 1.2(f).

149 SSU, Schedule 8, paragraph 2.1(g).
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» Telstra’s retail and wholesale business units &pévalent costs for internal
management purposes.

Telstra does not expect the IWPs and EWPs to balgithe same — that is, some
IWPs could be higher while others lower. WhereEN€P is not within +/- S5per cent of
the IWP, Telstra will submit a substantiation repplaining the difference, although
pricing will not be automatically adjusted to britige IWP closer to an EWP or vice
versa. The ACCC may however take the IWP into actuany relevant Part XIC
process.

10.4.3 Assessment against appropriate and effective requirement
Promotion of competition and economic efficiency

As discussed in section 10.2, Telstra’s vertic@gnation means that it has been able to
advantage its own competitive position not by inwong its operations and product
quality but by improving its relative standing kaising the cost of its rivals and
potentially excluding them from markets.

The competition concerns that have arisen fromtigééssupply of Regulated Services
to date can provide a suitable context againsthvti@assess the potential for interim
price measures to promote competition and econeffigency.

Telstra’s pricing decisions of wholesale accesgises and its own retail services has
regularly led to concerns that access seekers tanoitably compete with Telstra in
downstream markets (vertical price squeeze condlicgse complaints have tended to
focus on services that have not been declaredhancke are not subject to regulatory
price determinations under Part XIC of the CCA.

On two occasions (in 2001 and 2004), the ACCC w$mat A competition notices
alleging contraventions of the ‘competition rule’s. 151AK of thelrade Practices
Act 1974 The alleged contraventions each related to \&@npidce squeeze conduct in
the supply of ADSL services. Both competition neticesulted in Telstra reducing its
Wholesale ADSL pricing>°

Most recently, in 2010 the ACCC noted the followognpetition concerns arising
from Telstra’s then pricing of wholesale ADSL sees:

* The apparent cycle whereby material delays occtwdsn the release of new
Telstra retail broadband pricing and the finalsatf negotiations around
Telstra Wholesale ADSL pricing.

130 Accc, Media Release: Telstra's wholesale ADSL riedling, but ACCC to maintain watch

over competition for high speed internet servi@®sNovember 2001
(http://www.accc.gov.au/content/index.phtml/itemIc#8 5/fromitemId/378012 and ACCC,
Media Release: Resolution of Broadband CompetNotice, 21 February 2005
(http://www.accc.gov.au/content/index.phtml/itemBtI886/fromitemld/620299
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* The ability of and incentive for Telstra to leveeats position as sole supplier
of ADSL access services in regional areas to disg®ithe use of competitive
infrastructure in CBD and metropolitan areas (faaraple, by seeking to
impose restrictive contractual terms on WholesdlSA customers).

* The level and structure of prices for Wholesale AR8d wholesale fixed
telephony services relative to Telstra’s retaitiong.

Of particular concern was that those access se#iarsivested in DSL networks were

required to pay charges to access Telstra’s whel@daSL service in other areas that

were significantly higher than those paid by acsEskers that had not invested. This
has the potential to lessen competition in dowastremarkets as those service

providers facing a higher access price will be abmpetitive disadvantage, and over
time will be excluded from the market. Importantily,these circumstances, Telstra is
not required to innovate or seek out efficienciedransforming network access into

retail services in order to maintain its dominamisifon, and access seekers are
effectively discouraged from doing so as benefigslast through higher access charges
elsewhere.

Telstra’s proposed measures concerning wholesafelAd&rvices appear on their face
to provide significant improvements when viewediagiathese competition concerns,
and appear to have potential for generally imprgwdampetition and efficiency. This
is because:

» Areference price would be offered for WholesaleSADservices, to be set on a
retail minus retail cost (RMRC) methodology to pd®/a protected margin.

» The reference price would be updated ahead of rabtetail price changes,
and each six months, having regard to changedaii peices, retail costs and
also changes in backhaul transmission requirements.

* A separate reference price would apply in thosasangthout competitive
infrastructure, so that services supplied effidiemt those areas would receive
a protected return. This would appear to providafaguard against access
seekers, and in particular those access seeketsav@invested in their own
DSL networks in metropolitan (including CBD) arebsing required to pay
uncompetitive rates in order to supply servicethenmonopoly regional areas.

» Consequently, a properly specified, frequently seased, protected margin
would on its face provide for competitors that wegeially efficient as Telstra
to enter or expand into both metropolitan and negjionarkets.

* The requirement to have a standing reference dfet flow through
automatically the results of price adjustmentstise access seekers, would
also appear to remove competition concerns arfsorg retail price reductions
occurring significantly before commensurate whdkegasice changes.

* The RMRC price would place a ceiling — not a fleasn Wholesale ADSL
prices. As Telstra explains in its submission:
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[W1hile Telstra wholesale customers have the optibtaking the reference prices,
they can continue to negotiate alternative pricesnaalternative price structure with
Telstra. Telstra undertakes to amend its standaadesale contract terms for the
relevant set of wholesale products so that theerte prices, as updated from time to
time, will apply automatically in the absence deahatively agreed prices!

Consequently, requirements of particular accedsesgéor different pricing
will not be prevented by the proposed measures.

» Taken as a whole, efficient access seekers couilel gpeater assurance than
they do today that they can compete on their maritsretain the rewards from
investing and innovating in processes to transfoetwork access into retalil
services.

The proposed measures provide that the level anctste of reference prices for other
Regulated Services continue to be as specifiedrupale XIC of the CCA. This
recognises that these other services are declackthair pricing has been the subject
of detailed regulatory scrutiny over a considergd@dgod, and hence already benefit
from reference pricing that promotes competitiod ancourages economic efficiency.

The main feature that Telstra proposes for thengiof these other Regulated Services
is that new contracts for these services would thkelefault position that changes in
reference prices are passed through automaticaigdess seekers. Otherwise, access
seekers would have to come off contract before toeyd benefit from ACCC pricing
decisions made under Part XIC of the CCA.

A further proposed measure is that Telstra wilMpte substantiation reports where its
IWP (i.e., its unit cost measure) does not aligthwhe EWP. These reports would be
of potential use at the time of the next regulatemjew of fixed-line access prices,
should the ACCC then reach the view that adoptuegset of IWPs would better
promote competition and encourage economic effagiewhether adopting the IWPs
would better achieve those objectives could be tiemtn be determineith the course
of that regulatory review, and the proposed intamigasures do not limit the ACCC’s
discretion in conducting that regulatory review.

Further detail appears necessary

That said, it is difficult to reach firm views one efficacy of the interim price
measures as some elements are not yet fully deaebldpelstra will prepare and
maintain a set of guidelines for preparing TEM mpand ensure the process and
methodology used for allocating revenue and costuants accords with principles set
out in the SSU* However, it will be important that the TEM repoftshich are a
matter yet to be fully specified) are sufficientlgtailed to provide the requisite degree
of assurance that price equivalence is being deldzdn effect, in order to support this
equivalence objective, these reports would likedgahto make public:

151 Telstra supplementary submission, p.10.

152 SSU, Schedule 9, paragraph 5.
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» the extent of any differences between the IWPsEANPs (on a like for like
basis) that may exist from time to time, and

» the likely effect of these differences on an eéfitti service provider’s ability to
compete — which could require the reporting frammwio be structured in a
way that also allows an assessment of financidbpeance based on the
EWPs.

This reporting is also discussed below in termgsoguitability to provide
transparency.

Similarly, whether the wholesale ADSL referenceevill in fact promote
competition and efficiency will depend upon thecprg formula being properly
specified and applied. Also, there is no certaagyo the level at which the wholesale
ADSL price ceiling (for connection, port and AGV@8arge items) would initially be
set.

In addition, while a price floor mechanism for tlvbolesale ADSL reference price
could be appropriate to prevent gaming behavioym(bich retail prices are
continually reduced by wholesale customers to &éiggholesale price reductions), the
actual mechanism is yet to be fully specified.

Apparent limitations

The proposed price measures do appear to havatioms which question the extent to
which they would promote competition and encourffjeiency in practice. Given

this, there would appear to be clear potentiattierinterim price measures to be
improved. Such improvements would of course bolstgport for acceptance of the
undertaking.

Including additional services of relevance on thtercard:In this regard, further
assurance should be provided that the Rate Cardeatlre all of the Regulated
Services where price related terms have givenoisempetition concerns.

In this context, the proposed wholesale ADSL pnesasures do not appear to apply to
a wholesale ADSL service that is ‘substantiallyfefiént’ from the Wholesale ADSL
Reference Service. As a consequence, it is unalkather these price measures will be
available to ‘premium service providers’, i.e., $bgroviders whose customer profile
involves higher than average download quotas arm#ckhaul provisioning.

Further, there could be some areas in which Tetites not sell the nominated
Wholesale ADSL Reference Service (which is an ARSLservice), but rather sells
standard ADSL services. It would appear appropf@t¢he Wholesale ADSL
Reference Service for any such areas to be defis¢lde standard ADSL Layer 2
service, and for a reference price for this sertacalso be included on the rate card.

Basis of wholesale ADSL reference pritéere is potential for wholesale ADSL
services to be declared in future, and for an acdeermination to be made under Part
XIC in respect of it. If so, it would appear mogpeopriate for the reference price for
the wholesale ADSL Reference Service to be takem the access determination from
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that time. This is consistent with the view alreaefyected in the proposed price
measures that where a service is declared, theefir@nce prices should adopt the
price terms from ACCC access determinations.

Price adjustments as backhaul capacity requirememi®ase:The Wholesale ADSL
Reference Price will be a multi-part tariff whichpsrately identifies a connection
charge, port charge and AGVC chattfayith the method to calculate AGVC charges
outlined in schedule 10. The AGVC charge relateftoughput capacity for
backhauling data to the service providers’ poinprasence.

It is important that, as downloads and line speedsd hence AGVC requirements —
increase, the wholesale ADSL reference prices e@ucBigPond increase its retail
prices) so as to maintain the protected marginh@\it this recalibration, efficient
access seekers would not be able to compete as AGE@: continues to grow
strongly.

The interim price measures broadly reflect thisgiple, although there will be
important points of detail to be considered in whwhich usage is included or
excluded, how frequently this assessment is dodevuether the assessment is done
on a forecast basis.

In this regard, Telstra proposes a rule that nanesird AGVC usage, including all
AGVC used to distribute applications or content teaeparately charged to the
underlying ADSL service — such as a pay-per-viewimgervice, would be excluded
from the calculation'>

There could be grounds to exclude some AGVC usdgeenit was clear that the
associated AGVC charges were being fully recoveredtail charges. However, the
rule as currently proposed appears to extend beyy@tdituation and also, for
example, exclude AGVC used to distribute nominalgrged content or applications.

Frequency of wholesale ADSL reference price reséder the proposed SSU, the
wholesale ADSL reference price would be resetatlevery six months, and more
frequently should there be a change in a headditaél ADSL price point of five
percent or more. There are however some retag ghanges that would not trigger an
immediate reset, such as offering short terms distso While requiring all price
movements to trigger an immediate reset would pl@waximum assurance that a
protected margin would exist, this would potenyia#équire testing of quite small price
fluctuations at the wholesale level, and henceramum threshold would seem
appropriate. That said, it will be important to gt balance right.

Periodic review of ADSL reference price mechani$hre SSU contains a mechanism
for independent expert review of the wholesale AR&ference Price calculation after
three years of operatidt.Such a review mechanism is important for dynamackets
such as communications as the price methodologlgl @aase to be effective due to

153 SSU, Schedule 8, paragraph 2.1(c).

154 SSU, Schedule 8, paragraph 2.1(f).
155 SSU, Schedule 8, paragraph 4.
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changes in market conditions. There is howevée litt the way of assurance that
recommended changes will be made in the circumsttnat it is the ACCC, as
opposed to Telstra, that initiates the review.

10.4.4 Time and cost of implementation

The proposed measures should be able to be imptetheziatively quickly and at a
reasonable cost having regard to the competitiohediiciency benefits potentially
available. Some aspects of the proposed price algmge arrangement are yet to be
fully developed and specified, and Telstra will tiée expand and explain its proposed
approach so that the measures can be implemengetinnely fashion.

In this regard, the proposed measures build uptsirass existing wholesale supply
arrangements and internal management reportingegses, with necessary
enhancements to be introduced progressively ardllgeoperational by August 2012.

The ACCC understands that wholesale ADSL contgaiiddominantly expire by no
later than the first half of 2012, meaning that pheposed wholesale ADSL reference
offer will be available from that time for the majy of wholesale customers.

However, the proposed arrangements would not appeessist wholesale customers in
renegotiating existing wholesale ADSL contractdwiielstra sooner than this should
they wish to do so.

10.4.5 Sufficiently documented and explained

The interim price measures are documented in satadl ,dout a range of additional
details are yet to be developed and specifiedekample, the interim price measures
note that Telstra will meet and agree with the AGB€methodology by which the
wholesale ADSL reference price will be specifiedisTadditional work would need to
be completed before the undertaking could be aedept

There is potential for disputes to emerge regarthegapplication of the proposed price
measures over time, and hence a dispute resolmgazhanism would provide
assurance that any such disputes could be resekpatlitiously. These disputes could
for example centre upon whether the wholesale Absrence price had been
correctly calculated, or whether a wholesale AD8ivige was ‘substantially different’
to the wholesale ADSL reference service.

10.4.6 Public reporting framework

The proposed public reporting framework appeatsetoapable of providing
appropriate transparency of wholesale prices apglyi respect of Regulated Services,
and would represent a significant improvement @ndirrent public reporting.

Of particular significance is that the ACCC and Vesale customers will have
transparency over the management accounting systaen$elstra uses for day-to-day
business decisions.
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This can be contrasted to the public reportingreyeanents under Telstra’s Price
Equivalence Framework, which it established untse®perational Separation Plan.
Those reports draw heavily on assumptions and riogeind hence there is a risk
that reported margins do not reflect Telstra’s bess and/or are not indicative of
margins potentially available to efficient accesslkers.

That said, the precise form of public reportingmeertain, as the format and level of
detail to be provided in them is yet to be spedifend this is crucial to giving
confidence to the industry and to delivering appiip transparency..

10.4.7 Assessment against other relevant considerat  ions

Accessibility and quality of broadband services foconsumers in Australia,
including rural, regional and remote areas

The expected distribution of economic benefits fodifferent types of consumers in
different geographic areas

As noted above, Telstra has remained the monopolysa provider for ADSL
infrastructure in many regional areas. Furthersifals pricing of wholesale ADSL
services in those areas has given rise to significampetition concerns. These areas
contain roughly one third of all access lines.

Consequently, there is potential for the interincgpmeasures to improve the
accessibility and quality of broadband serviceregional areas, as well as to provide
economic benefits to consumers in those areasirmteeasures could have an effect
that would extend beyond the interim period, whbey ‘act as a bridge’ to more
competitive and efficient markets.

In this regard, Telstra proposes to provide a ptettmargin on wholesale ADSL
services in each of Zone 1 (metropolitan) and Zb(largely regional and rural)
areas> That is, across both zones an efficient retailiserprovider would be able to
recover its fixed and marginal retail costs; andither zone will be able to recover at
least its marginal costs of supplying in those sirea

As a result, if properly specified and applied séhénterim price measures would
appear to support access seekers in expandinthmtelatively non-competitive
regional and rural areas during the interim perasdtheir operations in each zone
would contribute positively to their overall profitargin.

This in turn would significantly promote competiticand improve accessibility and
quality of services in regional and rural areaparticular, with consequential
economic benefits for consumers in those areas.

Hence, the inclusion of interim price measuressf hature would tend to support
acceptance of the undertaking when considered stghiese particular mandatory
considerations.

156 SSU, Schedule 8, paragraph 2.2.
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Measures that provide sufficient transparency to eable the ACCC to provide
assurance to stakeholders that the SSU provides feqquivalence in price terms

As noted above, the proposed price measures haymthntial to provide sufficient
transparency to the ACCC in this regard, howevempiloposed measures have not yet
been fully developed.

Effective mechanisms for the resolution of disputeabout equivalence between Telstra
and its wholesale customers

As noted above, the proposed interim measures doun@ntly provide a mechanism
for the resolution of disputes about price equineée

28.Do the interim price measures — the rate card d&fid Reports - provide for
appropriate and effective price equivalence anmsfrarency? If not, what change
to the price measures and/or additional price nreasshould be considered?

[72)

10.5 Organisational measures

10.5.1 Introduction

Organisational measures are intended to addresstdexlying incentives that

vertically integrated access providers have to iavbeir own retail businesses.
Suitable organisational arrangements within Telstald better align Telstra’s
incentives to deliver price and non-price equivateto greater ensure that Telstra does
not have incentives to discriminate in favour efrietail business.

In assessing the organisational measures it igalel¢o note that the Minister has
clearly stated that the requirement for interinrmg@arency and equivalence measures
was not intended to require Telstra to implementfional separation during this

: 157
period:

The ACCC must consider whether the SSU is comdistgh s.577A(3) and “must
not” accept the SSU unless it appropriately andatiffely provides for equivalence
and transparency during the interim period. In aering the organisational
arrangements the ACCC proposes to also considemmadvithey support Telstra’s
commitments on price and non-price equivalence;véiticglign incentives in order to
significantly promote competition and allow moré@ént service providers to be
rewarded for investment and innovation.

In addition, the Ministerial Criteria Instrument Gbparagraph 4(g)(ii)) requires the
ACCC to have regard to whether the SSU provided ébstra to maintain
organisational arrangements within Telstra thatri@ interim transparency and
equivalence, including the arrangements and messeteout in Schedule 1 to the
Instrument. The ACCC intends to consider whethdstia@s proposed measures are

157 The Hon Stephen Conroyledia Release: Structural reform of telecommundatia step closer,

24 June 2011hftp://www.minister.dbcde.gov.au/media/media_redstZ011/20p
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consistent with the Ministerial Criteria Instrumealating to transparency and
equivalence in Telstra’s supply of Regulated Sesjiand

» if so, to take that as a consideration that sugpateptance of the SSU

» if not, to take that as a consideration militatagainst acceptance.

10.5.2 Overview of proposed organisational arrangem  ents
Telstra has proposed the following interim orgatiisel measures:
1) Separate Business Units

Telstra undertakes to maintain as separate busiméssone or more wholesale, retail,
and network services business ufitsThe organisational arrangements set out in
Schedule 1 to the Ministerial Criteria Instrumemtlude maintaining one or more
wholesale and network business units separate Tielstra’s retail business units.
The rationale for a three way split is to allow bmth access services and wholesale
services to be offered on an equivalent basisréetivay split is currently maintained
under Telstra’'s OSP.

The SSU ring-fences the separate business unitehyifying ‘required functions’ of
the separated business units and stating that s¢iparated business units cannot —
generally - perform those required functidfs.

The SSU does not identify all the roles and fumdiof each of the business units.
Generally, business units may perform additionatfions that are not required
functions. For example, while the network servieasiness unit has principal control
regarding faults, service activation and serviaa/sion, it would also likely perform
other functions such as network planning and gémetsavork maintenance. There are
however further specific prohibitions on the retaisiness unit performing particular
functions (for example, network planning or thecioryy of wholesale product%).

Telstra undertakes that employees engaged to woik Wholesale business unit are
located in premises that are physically separata fietail business unit premises and
to have certain supporting security measures icegfaSimilar restrictions already
exist under the OSP. In addition, Telstra undegdkat the wholesale business unit
will be appropriately resourced and managed to aatety serve wholesale
customers®

2) Staffing of separated business units

158 SSU, clause 8.1(a).

159 Ministerial Criteria Instrument, Schedule 1, itém
160 SSU, clauses 8.1(c) and (d).

181 33U, subclause 8.1(f)(ii).

162 SSU, clause 8.3(c).

163 SSU, clauses 8.3(a) and (b).
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The Ministerial Criteria Instrument requires the @C to have regard to whether the
SSU requires staff to work principally for the mess units they are engaged by,
subject to various stated exceptidfis.

Telstra undertakes to ensure that an employee eddagvork for a business unit
works principally for that business unit. Wholesatel network services business unit
employees are prohibited from working for retaisimess unit$®> Conversely, retail
business unit staff are prohibited from working dometwork services or wholesale
business unit®® There is no prohibition on network and wholes#déf performing

work for each other (although they must work prpadly for their own business unit).

There are a number of exceptions to the proposggh@ational arrangements
specified in the SSU! Telstra has sought to explain the basis of thegtians to the
staff ring fencing requirements in Annex 1 of itsbgission. Many of the exceptions
are consistent with those outlined in the Minigte@riteria Instrument — for example
work undertaken in relation to the supply of seegioutside of Australia.

Two of the proposed exceptions - those in relatio@ustomer excellence and staff
with management responsibilities — are additioodhbse specified in the Ministerial
Criteria Instrument®®

The senior management carve-out has two asffécts.

» Firstly, where an employee has “management resbpititiss” in relation to a
Separated Business Unit that Employee is not requo work principally for
that Business Unit and may perform other managefentions provided
those functions comply with clause 8.

« Secondly, there is an exception to incentives anpl@yee benefits restrictions
(discussed below) where the employee’s managerasponsibilities in
relation to the relevant wholesale or network smsibusiness unit are not a
“substantial part” of the overall management resgalities of that employee.

The customer excellence clause also has two aspects

» Firstly, a statement that nothing in Part D of 8&U “is intended to be a
disincentive to Telstra management’s efforts tooeinage the growth of a
customer-oriented, problem solving service cultthin Telstra to the benefit
of Retail Customers and Wholesale Customers afike.”

164 Ministerial Criteria Instrument, Schedule 1, ité2); See also items (3), (5), (6), (8) to (11).

165 SSU, clause 8.2(a).

166 SSU, clause 8.2.

167 SSU, clause 8.2(c), clause 8.4, and clause 8Hedule 2.
168 SSU, clause 8.9 and clause 8.10.

169 SSU, clauses 8.10(a) and (b).

170 SSU, clause 8.9.

ok SSU, clause 8.9(a).
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e Secondly, that certain bona fide efforts to res@\eistomer issue will not
breach an undertaking and that nothing in Part b@fSSU. However, there
are explicit limitations in the SSU preventing NetWw Services business unit
employees from engaging in any “win back” actistie

3) Incentives and employee benefits

The Ministerial Criteria Instrument requires the @C to have regard to whether the
SSU provides for:

Measures that ensure that any incentive remunearatibeme applying to staff who are
engaged to work for Telstra’s [wholesale or netyy@&Ws is solely based on the
performance of the [wholesale or network] BUs, ssaletherwise approved by the
ACccl”

Telstra undertakes that all incentive remunerdioremployees working for a
wholesale or network services business unit wilect solely the objectives and
performance of that wholesale or network serviaesress unit and, if Telstra wishes,
any other business unit (which is not a separatailr network services or wholesale
business unit)’®

However, these commitments are subject to a nuoflExceptions, including the
following:

* Telstra is not prevented from continuing the operadr term of an Employee
incentive remuneration scheme that exists at ttee@awhich the SSU comes
into force (including in respect of new employegs).

» As above, localised incentive arrangements willapgily to employee who has
management responsibilities provided that the mamagt responsibilities in
relation to the relevant Wholesale BU or Networkv8®s are not a

“substantial part” of the overall management resjulities "

10.5.3 Assessment against appropriate and effective requirement

One means of assessing the appropriateness aothvelifess of the organisational
measures is to consider how comprehensively thegrate functions, staff, systems
and processes necessary to support wholesale cerstamd its retail business alike.

The organisational arrangements are intended foostippelstra’s commitments on
price and non-price equivalence, which take thenfof equivalence and transparency
measures (see section 10.7) rather than formal-kmgsh contracts in relation to the
supply of services between business units.

Telstra’s proposed organisational arrangementsoticomprehensively list all
functions of business units. This preserves a @egiéexibility in how Telstra decides

172 Ministerial Criteria Instrument, Schedule 1, ite(d) and (7).

73 SSU, clauses 8.6(a) and (b).
174 3su, subclause 8.6(c)(iii).
175 38U, clause 8.10.
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to structure its business units. Telstra notetsisubmission that the rationale for ring-
fencing the required functions is that these furdicould impact both retail and
wholesale services?

The ring-fencing arrangements in place for the nétwgervices business units are
comparatively weak. In support of its organisatl@areangements Telstra submits:

The main focus on the ring fencing arrangement® idealings between the retail BUs
and other separated BUs (wholesale BUs and, tssall@xtent, the Network Services
BUSs). This approach is consistent with concernsiaiertical integratiorjf.77

As between the network services business unit #met business units:

» Telstra does not undertake to maintain physicapeasate premises for the
network services business unit. This may be cotéatwith either of Telstra’s
retail or wholesale business units.

» Staff working for the network services business omay perform work for a
wholesale business unit provided they work “priadlyd for their own business
unit.

* A network services business unit may engage in etigugx activity and sales of
Telstra products and/or services to end users \aktibmding a premise of an
end user, provided that customer is already a rBelsttail customéf®.

The weaker ring-fencing in place for the networkvges business has potential
implications for the effectiveness of the broadgyanisational arrangements. For
example, the physical co-location of network sergibusiness units with retail or
wholesale business units could undermine the effichinformation security
arrangements. Telstra has provided a supplemesuidpission explaining the

rationale for the weaker ring-fencing.In particular, Telstra submits that the measures
are appropriate because:

The Network Services business unit’s activitieslargely technical and process-
oriented tasks that can (and will be) objectiveBasured in terms of equivalence.
There are a range of measures that have alreadyablepted in the SSU specifically
targeted at these functions, to ensure they aferpggd in a ‘customer agnostic’
manner, including equivalence metrics with rebatentive restrictions, prohibitions
on Network Services staff performing any work fat&ll business units that is not in
the SSU or otherwise ACCC approved and specificicisns on Marketing
Activities.

It is also a far more difficult exercise for Testo implement physical separation
between retail and Networks Services staff thawéet retail and Wholesale st4ft.

176
177
178
179
180

Telstra supplementary submission, p.12.
Telstra supplementary submission, p.12.
SSU, Schedule 2, paragraph 2.

Telstra supplementary submission, p. 6.
Telstra supplementary submission, p. 7.
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A second means of assessing the likely effect@htieasures that Telstra has proposed
is to consider whether their operation is curtabgdexclusions and the like. As

outlined above, there are a number of exceptiodseanlusions to the separation of
staff and the localised incentive arrangements.

Some exceptions — those outlined above regardispier excellence and staff with
management responsibilities -- appear to have akengial to undermine Telstra’s
incentives to comply with its substantive commitiiseon price and non-price
equivalence.

Telstra has explained that the purpose of the mest@xcellence clause is to benefit
both retail and wholesale customers and reflecitfa@s commitment to improving the
customer experience. Telstra submits there are otlleeks and balances in plate.

The exception for staff with management resporisdsl could substantially weaken

the effectiveness of the ring-fencing arrangemértis. performance of those functions
must comply with clause 8 — such that, for exampleen performing a management
function on behalf of a wholesale business unieaager could not make a retail
pricing decision. However, this broad exception ldappear to allow management
staff to perform both retail and wholesale/netwikctions on behalf of those business
units. The scope of this exception is also notigiefiitly documented, as “management
responsibilities” is not defined.

A third means of assessing the likely effect oftieasures is to consider the adequacy
of the supporting measures. In this respect, tblesion of localised incentive
remuneration measures in the SSU represents aoverpent on the OSP. Localised
incentive remuneration is instrumental to suppgronganisational arrangements by
minimising any incentive for wholesale or netwot&fsto favour the interests of
Telstra’s retail businesses.

However, Telstra’s proposed exclusions to localisedntive remuneration for staff
with management responsibilities and the contiouadf existing incentive schemes
could weaken the broader ring-fencing arrangements.

Telstra has provided some public supporting mdteoa when existing incentive
remuneration schemes will cease. Telstra states:

* There are 10 Group Managing Directors within timg+ienced Wholesale and
Network Services business units who participateument long term incentive
remuneration schemes. The 2009 and 2010 Growthplars expire on 30
June 2012 and the 2011 plan expires on 30 June'2013

* There are also annual short term incentive schéoneswider set of
employees, which measure performance from 1 Juh# @01 July 2012 and
will be paid out in September 2012 With the exception of the COOQ, all of
these staff will be moved to BU-specific short teénoentive arrangements.

181
182
183

Telstra supplementary submission, p. 6.
Telstra supplementary submission, p. 2.
Telstra supplementary submission, p. 2.
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* In addition to the above, there is also currentipustomer satisfaction bonus
scheme’ which is available to all non-Short Terroentive staff. This will be
grandfathered for the current 2011-12 fiscal year.

This information is relevant to assessing the efb¢the carve-out for the continuation
of existing incentive schemes, and suggest thatctnive-out will only have effect for
the first two years of the operation of the progbS&U.

Telstra has explained in a supplementary suppostitgnission that it is seeking a
carve out in relation to the localised incentivenumeration requirement for its Chief
Operations Officer (COO). Telstra has indicateat trarious lines report to the COO
including the network services BU. However, the$irof the network services BU “do
not comprise a substantial part of the COO’s oVenahagement responsibilitie*,
Accordingly, Telstra submits that the COO shouldtsaie to participate in the long
term incentive and short term incentive group lesatlemes. However, in the SSU
itself the management carve-out is not explicittyited to the COO and therefore the
breadth of its operation is currently unclear.

A third means of assessing whether Telstra’s pregpesganisational arrangements are
appropriate and effective is to consider what |l®felssurance they provide that ring-
fencing of functions and staff will be complied kifTelstra’s commitments in relation
to organisational arrangements are directly enfdsleeby the ACCC. However a
failure by Telstra to comply with the proposed arigational ring-fencing
arrangements is only enforceable by the ACCCi# material and not an isolated
incident and forms part of a demonstrable patténegeated non-compliance by
Telstra®® This may weaken assurance of Telstra’s compliantethe proposed

organisational measures.

29.Does the SSU appropriately ring-fence functionsftectively promote
equivalence?

30. Are the proposed limits on staffing of separatesifiess units, including any
exceptions/exemptions, appropriate and effectiygramoting equivalence?

31.Are the proposed limits on incentives and empldy&eefits, including any
exceptions/exemptions, appropriate?

32.Are the proposed arrangements with regard to theank services business unit
appropriate given the objective of ensuring dowesstr competitors can compet
on their merits?

D

10.6 Information security

10.6.1 Introduction

Information security measures are necessary taefisat Telstra does not misuse
information regarding wholesale customers to ite @@mmercial advantage. That is,

184 Telstra supplementary submission, p. 3.

185 SSU, clause 8.8.
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to safeguard against Telstra’s misuse of infornmatibtained by virtue of its vertical
integration to gain an unfair competitive advantaga downstream market.

Information security measures are an importantidenation in assessing whether the
interim arrangements are appropriate and effective.

Further, the Ministerial Criteria Instrument reepsrthe ACCC to have regard to
whether the SSU provides for:

Effective measures to protect from unauthorisedldsire or use confidential
information and commercially sensitive informatitiat Telstra holds in relation to
Telstra’s wholesale customers, or in relation tstemers of those wholesale customers
or other end-users of services supplied by thosgdeshle customers, which Telstra
obtains for the purposes of, or in the courseugdplying wholesale carriage services to
those wholesale custom&fy

10.6.2 Overview of proposed information security me  asures
Telstra has proposed the following interim measue&ging to information security:
1) Commitment to not misuse or disclose Protectedrmdtion

Telstra undertakes to not use or disclose Protdnfedmation to “enable a Retail BU
to gain or exploit an unfair commercial advantagerdahat Wholesale Customer in any
market.*®’

Protected Information is defined in the SSU asrimf&ation obtained in the course of
supplying Regulated Services that is:

» Confidential information identifying a wholesalestomer or a customer of that
wholesale customer, and commercially sensitivermédion (primary
information):®®

» Information which is derived from primary informaiti which would enable the
identity of a wholesale customer, or a customehaf wholesale customer, to
be ascertainet? However, this does not include information thatidoenable
the identify of a wholesale customer to be asasethand which is aggregated
on a national basis®

* Primary information which relates to a Wholesalest@mer but where the
identity of the wholesale customer cannot be idiedtionly by reason of the
name of the wholesale customer not being identiféeg. being masked}:

186 Ministerial Criteria Instrument, subparagraph)4ig.

187 SSU, clause 9.3.

188 SSU, clauses 9.1(a) and (b).
189 SSU, clause 9.1(c).

190 SSU, clause 9.1(e).

o1 SSU, clause 9.1(d).
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2) Information security measures regarding the excleanigProtected
Information between Business Units

Telstra also undertakes to adopt certain informagcurity measures in relation to
Protected Information — Telstra ensures wholesakgrigss Units do not disclose
Protected Information to any Retail BU unless atisigal by the Wholesale Customer;
and any Network Services BU otherwise than on adrnte know basis’ or where
authorised? Additionally, Network BUs do not disclose Protettaformation to
Retail BUs unless authoriséd.

Telstra commits to ensuring that its systems aginerred so that the default position
is ‘no access’ for network services staff to Prtgddnformation®

In relation to certain sharing of staff between Btés under Clause 8, (e.g. short-term
secondments or transfers of Employees in certatumistances), Telstra will ensure
that the Employees comply with the information siéguneasures in Clause'9.
However a corresponding requirement does not applyork undertaken by
employees working for or with other BUs in relatitanthe supply of certain services
under Clause 8.4 of the SSU.

3) Additional restrictions on the use of aggregatefdimation

In addition to restrictions on “Protected Inforneexi, Telstra undertakes not to disclose
to a retail business unit information that is ded¥rom primary information, in

relation to which Telstra cannot indentify the wésdle customer or their customers
and which is aggregated on a sub-national basisssithe ACCC approves making
that information available to wholesale customeith@ same time.

4) Supporting compliance measures

Telstra will establish and maintain effective meaasito monitor compliance with the
information security requirements, including thay &reaches by Employees of the
information security measures in Clause 9 may biewith performance management
in appropriate case¥’

10.6.3 Assessment against appropriate and effective requirement

The proposed commitments would appear on theirttabave potential to promote
competition and economic efficiency by limiting anjormational advantage Telstra
receives in downstream retail markets from its fo@sias a vertically integrated access
provider.

192 SSU, clause 9.4(a).

193 SSU, clause 9.4(a).

104 SSU, clause 9.4(c).

195 SSU, clauses 8.2(c) and (d).

196 SSU, Schedule 2, paragraph 4(a).
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A useful means to assess whether the proposed mesagauld in practice promote
competition and economic efficiency is to considew they would:

» directly address particular equivalence concerastihve emerged, and/or

» would provide assurance that these or similar aosceill be remedied
effectively through the operation of the varioupgorting mechanisms.

In this regard, the proposed measures can be adsagainst concerns that have been
expressed by access seekers involving:

» the use of derived wholesale customer informatoyirdtail purposes, and

» the level of assurance that behavioural undertakamg implemented in
practice.

In relation to the first concern, Telstra’s undkitg on the use of derived information
could promote competition by limiting Telstra’s kiyito obtain a competitive
advantage through use of aggregated market datas@ps previously - prior to the
implementation of the OSP - taken Federal Courbadlleging use of its confidential
long distance traffic information provided by TedsWWholesale to Telstra Retail and
used by Telstra Retail to prepare “Market Shargidres®’ These reports formed the
basis for marketing attacks to win Optus custorbark to Telstra.

The scope of Telstra’s commitments in respect ofdeted Information and derived
information may not extend to limit misuse of afarmation obtained by virtue of
Telstra’s vertical integration to gain an advantaga downstream market. For
example, it is not clear how the restrictions woojietrate in relation to nationally
aggregated information which would enable Telstraléntify the wholesale customer.
This lack of clarity potentially limits the efficg®f the arrangements in providing
assurance to wholesale customers.

On the second concern, Telstra’s proposed undagsakin information security
improve upon a solely behavioural commitment. F@meple, Telstra commits that,
from the commencement of the undertaking, the diegfensition for Telstra’s processes
and systems will be ‘no access’ for network sewwvisgff to Protected Informatidi¥.
These measures provide a higher level of assuthaoea behavioural undertaking
alone.

Time and cost of implementation

The information security measures will be impleneerait the commencement of the
Undertaking. This is appropriate because the O3R&ase to operate at the time the
SSU comes into force, and so new information sgcareasures are immediately
required to ensure that retail business units daseress protected information for any
period of time.

197 See:Optus Networks Pty Ltd v Telstra Corporation Lte (8 [2011] FCA 485.
198 SSU, clause 9.4(c).
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Sufficiently documented and explained

As discussed above, it is unclear how the inforamasiecurity arrangements apply to
certain types of nationally aggregated information.

Public reporting framework

Telstra will report against its compliance with @a 9 in its Annual Compliance
Report®® and may disclose the content of that report tolegade customers except
where that content is confidential or commerciabysitive.

33.Do the proposed information security arrangemerasige sufficient assurance
to stakeholders that confidential and commercisdlgsitive information is
protected from unauthorised disclosure or use?

10.7 Non-price equivalence and transparency measure S

10.7.1 Introduction

Non-price terms of access can also have significaplications for the nature and
extent of competition and economic efficiency thiaterges in downstream markets.

In particular, these terms of access can diredtéctthe ability of access seekers to
compete on the quality of service that they offer.

As discussed at section 7, a vertically integratecess provider can have strong
incentives to limit the quality of service it prois to access seekers through non-price
terms of access (described in the economic litezads sabotage). Individual cases of
sabotage can be difficult to identify and establesid hence are difficult to counter
through access regulation.

Hence, the interim non-price measures will be goortant consideration in assessing
whether the interim arrangements are appropriadesffective.

Further, the Ministerial Criteria Instrument recasrthe ACCC to have regard to:

(g9) whether the undertaking provides for the follogvmatters relating to transparency
and equivalence in relation to the supply by TalsfrRegulated Services:

(iif) measurable standards for the equivalent suppRegulated Services to Telstra’s
wholesale customers and retail business units aftdlament of those standards,
including through service level guarantee payments.

(viil) measures to ensure that systems used foteghte customers in relation to
billing information, ordering, provisioning, faukeporting and fault rectification
provide outcomes and functionality that are eqerato the outcomes and
functionality provided by systems used for thosdtena by Telstra’s retail business
units.

19 ssuU, subclause 22.2(b)(ii).
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10.7.2 Overview of proposed interim quality of serv  ice measures

Telstra has proposed a range of measures whide telequivalence and transparency
on the quality of service it offers to access sexeke

Service quality can be broken down into variougsyp
» Operational quality — e.g., the time to provisiarfio a service;

* Technical quality — e.qg., the throughput ratesawioad quotas that can be
offered on ADSL plans;

» The quality of systems support — e.g., the suppantided to an access seeker
to interact with the access provider’'s operaticugdport systems, e.g., to place
customer orders or diagnose faults.

Operational quality
Telstra has proposed the following interim measue&ging to operational quality:

1) Systems and processes to support equivalence ratapel quality

Telstra has provided commitments at clause 10 arparticular systems and processes
which influence its capability to deliver equivabenin operational quality. These
commitments are pegged to an equivalence basediasthn

For instance, Telstra’s systems and processestoseslie and perform tickets of work
to field staff will apply equivalent rules in respef work performed for wholesale and
retail customerg’

Similarly orders and fault reports of Basic Telepbd&ervices and ADSL services that
do not require field staff involvement will also treated using equivalent management
rules so that the work can be performed in an ed@nt manner for wholesale and
retail customer$’!

For ULLS, LSS and DTCS, Telstra undertakes to déistamanagement systems and
other measures that allow Telstra to meet the paeoce metrics for those servicés.

While these commitments are enforceable by the AQB€Y are subject to the broad
“safe harbour” (discussed at section 10.3.1).

2) Operational performance metrics

Telstra has proposed a range of metrics relatintg twperational performance in
activating services and remedying fadttsTelstra will measure and report quarterly its

20 g3y, clause 10.1.

201 SSU, clause 10.2 and clause 10.3.
202 SSU, clause 10.4 and clause 10.5.
208 SSU, clause 15.
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performance against these metrics in relation tolegale customers and retail business
units (the Operational Equivalence Repdh).

The operational metrics and the associated perfacenatandards are set out in
Schedule 3 of the SSU. They focus on activationfaold rectification for Regulated
Services. Many of the performance metrics are atbfpom Telstra’s OSP, although
there are some additional metrics (for exampleDo€S and TEBA).

These metrics are relevant in a number of respEotdJLLS, LSS and DTCS, they
inform the nature of Telstra’s commitment to estbbrder management systems and
other processes.

The metrics also trigger the proposed ‘fix’ andypaechanisms outlined in clauses 15
and 16, and may provide additional support to aess seeker to itself agitate for
systems and process improvements to be made wimplaint dealt with under the
Telstra accelerated investigation process anditAestheme outlined under clauses 18
and 19.

Telstra’s obligations to ‘pay’ and ‘fiX® in cases of poor performance are as follows:

» For wholesale customers that have entered intovicedevel agreement,
Telstra will pay rebates to wholesale customersafWtelstra describes as
‘pay’)?°®. Wholesale customers will be able to enforce payroéthese rebates
directly against Telstra.

e Telstra will investigate poor performance as meadiny the metrics and,
where Telstra determines the result is due to monptiance, set out and take
steps to further investigate or remedy that nonf@nce (what Telstra
describes as ‘fix’§%’

Technical quality

Telstra has proposed interim measures that woglgineit to upgrade both retail and
wholesale DSL services in a way that facilitatesuianeous commercial launch dates
by its retail divisions and wholesale customer®©3L upgrade could be either new
network capability (delivered at layer 2) — suchnaw line ‘speed$® or a naked DSL
product. However it does not include product tegtih

Commitments around the technical quality of othegiated Services have not been
included in the interim measures. This could reéfeeciew that there is far less
potential for material advancements to be madhkarnirterim period over the technical
guality of those services.

204
205

SSU, clause 15.2.

Telstra supplementary submission, p.10-11.
206 SSU, clause 16 and Schedule 7.

207 SSU, clause 15.3.

208 Telstra supplementary submission, pp 11-12.
209 SSU, clause 14.
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Quiality of systems support

Telstra commits to establish and maintain certasiress to business interfaces as “fit
for purpose”, and will introduce an Applications Miring System to provide
wholesale customers with additional assurance arthimavailability of the business
support systems that Telstra provides for wholesaséomerg:®

This undertaking is directly enforceable by the AT;@nd backed by a metric (of
98per cent service availability) on which rebates@ayable.

10.7.3 Assessment against appropriate and effective requirement

Promotion of competition and economic efficiency

A number of the proposed commitments would appedheir face to have potential to
promote competition and economic efficiency.

For instance, the measures that would require tpaed systems and processes to be
operated using equivalent rules, or in a way thatotes Telstra meeting the proposed
performance metrics, as well as the measures adlas proposed to provide assurance
around wholesale business support systems, woplebagapable of significantly
improving the quality of service it provides to Wasale customers.

Similarly, a ‘pay and fix’ approach, together wghpporting mechanisms to investigate
and remedy issues, such as an AIP scheme and asciefne, would have potential to
address equivalence and transparency issues tbabaer time. Further, these
mechanisms could represent an improvement on as<DSP, by triggering direct
financial consequences for poor operational peréoma’'

A useful means to assess whether the proposed reeagauld in practice promote
competition and economic efficiency is to considew they would

» directly address particular equivalence concerastiave emerged, and/or

» would provide assurance that these or similar aosceill be remedied
effectively through the operation of the varioupsorting mechanisms.

In this regard, the proposed measures can be adsa&gainst concerns that have been
expressed by access seekers involving:

* The commercial introduction of new network servitt@e®ugh retail business
units ahead of wholesale service offerings

* The availability and reliability of Telstra’s whaale business support systems
and interfaces

* Delays in ULLS activations as compared to DSL, [&#88 PSTN activations.

210 SSU, clause 12.
2l Telstra supplementary submission, p 10.
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The first of these concerns stems from Telstrai®duction of retail ADSL2+ services
in November 2006 without offering a wholesale gglent until some 18 months
later?** At the same time as launching retail ADSL2+ smsj Telstra announced and
introduced higher speed ADSL1 services (up to 8Nibp$ore wholesale customers
could acquire an equivalent wholesale service. &ldetays had the clear potential to
impede wholesale customers reliant on Telstra’slegade ADSL service from

competing for retail customers.

Telstra’s proposed measures around technical ptedugvalence would appear to
provide a direct assurance that responds to timsera, provided that the proposed 28
days notice period to wholesale customers is saffido enable them to prepare retalil
product offerings and execute wholesale agreenvattisT elstra.

The next concern arises from the potential for {ffals wholesale support systems to be
unavailable, or to fail with the consequent lossvhblesale customer transactions.
Where this occurs it has the clear potential taificantly disrupt competition, as
wholesale services are fundamentally affected.

Telstra’s proposed measures around wholesale caestiacing systems would appear
to provide direct assurance that fewer unscheduléahges of these systems would be
experienced in future. That said, this could deparnmhrt upon the suitability of the
proposed benchmark of 98per cent, and the apptepdss of the level of payments
that Telstra would provide under the ‘fix and paychanisms.

The third concern reflects that the timeframes Imclv Telstra activates ULLS can be
materially longer than timeframes in which Telsicdivates DSL services or LSS, or
PSTN services that require new jumper wire to Iséalied at the exchange.

This is notwithstanding that, in an operationalsseJLLS activations and these other
order activations each involves broadly similarismning work as they each
typically require a technician to attend the exg®and run jumper wire across the
distribution frame.

This delay in activating services can place ULLEeas seekers at a competitive
disadvantage, as they are less able to respongtoraer orders for voice and DSL
services in the same timeframes as Telstra or whl@deustomers that use different
access services.

In this regard, Telstra has proposed to preseexisting differentiated target
timeframes for activating these services. Theseftiames are set out in schedule 3 of
the undertaking. Accordingly, the target timefraimeULLS remains as the ‘customer
requested date’ — which is effectively the date tha access seeker nominates (which
in urban areas must be more than five businessfdaysthe date on which the order is
placed) or the next available date according tetf&k scheduling systefit. The other

212 Telstra,BigPond marks 10th Anniversary with launch of nagibHigh Speed BroadbandlQ

November 2006 (http://www.telstra.com.au/abouttelmedia-centre/announcements/bigpond-
marks-10th-anniversary-with-launch-of-national-hggeed-broadband.xml).
213 SSU, Schedule 3, paragraph 5.
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activations have target timeframes of three day&/erdays respectively in urban
areas™

Hence, the proposed measures would not providénamgdiate improvement when
viewed against this particular equivalence concdeéuanther, as Telstra’s obligations to
‘fix and pay’ are also anchored to these operatipaormance metrics, those
mechanisms would not provide assurance that tmeeza would be addressed over
time.

Another means of assessing the likely effect ofntleasures that Telstra has proposed
is to consider whether the proposed supporting am@sms — and in particular, the
performance metrics and associated ‘fix and pagragements — will apply in all
circumstances, or whether their operation is cdeddby exclusions and the like.

These mechanisms take on additional significaneetalthe absence of a simple direct
commitment to provide for equivalence in servicaldy. Further, the proposed
limitations on breaches of the undertaking beingmeable in the Federal Court place
further emphasis on these mechanisms. In thisdets undertaking proposes that

* repeated failure to provide an equivalent qualitgeyvice (as identified by a
reported metric) could not, of itself, result if@mcement action; and

* abreach of the fundamental commitment to havevatpnt systems and
processes can only be enforced where the failuratsrialandis not an
isolated incidenandthe failure forms part of a demonstrable patternai-
compliancé™ — the appropriateness of limitations such asttagsbeen
discussed previously.

In this regard, the performance metrics are sulbgentimerous exceptions and
exemptions, which will have a direct bearing on thiee the fix and pay obligations are
triggered?'® Telstra will also provide a set of ghost reperidentifying the results that
would have been observed had the various exemptioiniseen applied — but these will
not trigger the fix and pay mechanisms.

A number of these exceptions and exemptions agedtanding and relatively well
understood — for example, the metrics are suspeoglestuing mass service disruption
notices on the occurrence of natural disastérs.

In addition, the proposed performance metrics elechll regions where NBN Co is

undertaking installation or connection activitieg@gions affected by those

activities?®

214 Metropolitan target timeframes are provided faseof comparison. Longer timeframes apply for

all activation types outside metropolitan areas.
213 SSU, clause 10.7(c).
216 SSU, Schedule 3, paragraphs 10 and 11.
a7 SSU, Schedule 3, subparagraph 11(c)(ii).
218 SSU, Schedule 3, paragraph 11(a).
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Telstra submits that migration to the NBN is naismess as usual’ and that the metrics
are “intended to demonstrate equivalence of operaliactivities by Telstra in its day-
to-day operations:** Why NBN roll-out should not be treated as ‘busimas usual’

for the duration of the rollout period is uncleldowever for present purposes it is
important to note that

» this will exclude a very significant number of siees from the operation of the
operational performance metrics.

» all activities in roll-out regions, or other ‘affiec! regions’ are excluded from
the performance metrics irrespective of whetharairthey are in fact affected
by NBN Co roll out activities.

Further, performance will not be measured agaimstraber of metrics where there are
less than 1500 wholesale orders in aggregate éorelevant quarter or less than 10per
cent of the volume of orders placed for Telstra®il customers in that quarfet.

Telstra states the purpose of this exclusion engure results are ‘statistically
significant’. It is unclear why the number of whedde orders — either in absolute terms
or relative to the number of retail orders — corddnpromise the validity of the
observed results as Telstra suggests. Howevepyésent purposes it is important to
note that Telstra has advised the ACCC that thmestiold is likely to exclude a number
of metrics, including a number of metrics relatitnghe Basic Telephone Service.

A number of further exclusions have also been pgegpthe purpose and effect of
which is currently not known.

There are some further aspects of the proposedapdyix’ arrangements which could
influence their effectiveness in practice in provglappropriate incentives on Telstra
to provide high quality services to access seekers.

1. Wholesale customers will be required to enter an'Regulated Services SLA
Agreement’® and agree to waive any previously agreed sereieel hgreement, and
this may discourage take up of the SLA scheme.

2. The rebates are generally equal to one mongisrrent charge for the relevant
service, and do not scale as service levels fudbgrade, which might not be
sufficient to incentivise Telstra to investigateldix causes of poor performance.

That is, if the rebates are set at too low a Iebelstra will not be appropriately
incentivised to deliver upon its commitments. Sarly, if the amount of the service
level rebates does not scale in proportion to tirattbn or seriousness of Telstra’s
failure to meet a relevant service level, Telstithlrave no incentive to take immediate
steps to remedy a continuing failure.

219 Telstra supporting submission, p 11.

220 SSU, clause 15.1(e).
#L ssU, Schedule 7.
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3. Telstra undertakes to promptly investigate tngse of poor performané@.
However, the obligation to implement a ‘fix’ asesult of this poor performance
applies where Telstra determines that the resdliésto ‘non-compliance by Telstra
with the SSU%# It is unclear whether and the extent to which ffalsould make such
a determination and take steps to rectify the peoformance.

As a consequence, the extent to which the propogerational metrics and associated
pay and fix provisions will be likely to lead to provements in operational quality is
unclear, and it is likely that considerable impnments will be required before the
proposed measures could be considered appropndtefiective in this regard.

10.7.4 Time and cost of implementation

The proposed measures should be able to be imptetheziatively quickly and at a
reasonable cost having regard to the competitiohediiciency benefits potentially
available.

This is because, the proposed measures are comphratmple and straightforward
to implement, and build upon existing processestdished under Telstra’s enhanced
accounting separation and its Operational Separ&ian.

Importantly, a functional separation involving aguivalence of inputs’ — which is a
far more encompassing framework by which to delh@r-price equivalence — is not
being proposed as part of these interim measures.

That said, it is not certain by when many of th&atives that Telstra has proposed
would actually commence, as they are tied to tleraencement of the Definitive
Agreements. This approach discounts the possilmiefibe that could otherwise be
expected to accrue as a result of the proposeduresas

Further, it is unclear why this should be the aséhere does not appear to be any
relationship between the commencement of thoseeaggets and Telstra’s ability to
implement the arrangements or the appropriaterfedsinng so.

10.7.5 Sufficiently documented and explained

The proposed measures are documented in considetetslil, but as already discussed
the likely or intended operation of some aspecthefproposed measures is unclear.
This could be remedied by additional explanatoryemal and/or changes to the text of
the undertaking.

Further, there is considerable uncertainty arotedcctrcumstances in which Telstra
would breach the fundamental obligations that Heeen established in clause 10 of its
undertaking.

222 gsU, clause 15.3.
223 38U, clause 15.3.

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Discussion Paper

104



10.7.6 Public reporting framework

The proposed public reporting framework genergblyesars to be capable of providing
appropriate transparency around a number of opaitguality measures for
wholesale customers and Telstra’s retail businegs tespectively.

That said, the suitability of these metrics is alogly dependant upon the
appropriateness of the target timeframes and pedoce standards.

The ULLS activations metric has been discussedeabhivis particular metric is

unlikely to provide a meaningful measure of therapenal quality that Telstra
provides to ULLS access seekers since activatloatsoccur after the date that the
customer requested can be treated as meetingrtfe. tAurther, there is no
transparency over the extent to which Telstra acpce extends the target timeframe in
this way, or the additional time it adds to thetooser requested date when it does so.

The ACCC seeks comments from interested partigk@appropriateness of the
metrics for the purpose of measuring equivalendk thie supply of Regulated
Services.

34.Do the proposed interim non-price measures proaupeopriate assurance that
known equivalence and transparency issues wilebeedied? What other such
issues should be considered in assessing the aften@ss of these measures?
Please consider issues that affect operationaitguchnical quality and quality
of systems support.

35.Do the proposed mechanisms for addressing equisel@nd transparency issues
that emerge over time provide appropriate assurtdnatehese issues would be
remedied appropriately and effectively? Is it claad certain that all such issues
would be within the scope of those mechanisms? \&teatges would potentially
address perceived limitations?

36.Are the proposed equivalence and transparencycaetppropriate? Please
consider the proposed target timeframes and pediocmstandards, and the
proposed exceptions and exemptions.

37.1s the proposed SLA scheme likely to be effectivePexample, is the SLA
scheme comprehensive and are the rebates sufficieantentivise Telstra.

38.Does the SSU appropriately provide for equivalentise level and functionality
of Regulated Services to comparable products?
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10.8 Information equivalence

10.8.1 Introduction

Information Equivalence measures are necessatiote aelstra’s wholesale
customers to compete with Telstra on a fair andklasis when supplying services to
their customers that make use of regulated ser¥tes

For example, equivalent notice of network upgraalksvs wholesale customers to
plan the launch of new retail products on an edantgooting to the vertically
integrated access provider. Conversely, non-eqemea could allow the vertically
integrated access provider to have a ‘first-modsaatage’ in new and emerging retalil
markets.

Hence, the interim information equivalence willd®important consideration in
assessing whether the interim arrangements are@ge and effective.

Further, the Ministerial Criteria Instrument (abparagraph 4(g)(v)) requires the
ACCC to have regard to:

equivalent notification to Telstra’s wholesale ausers and Telstra’s retail business
units of matters relating to Telstra's networksahhaffect the delivery or operational
quality of Regulated Services.

10.8.2 Overview of proposed information equivalence measures

Telstra has proposed the following interim measue&ging to information
equivalence:

1) Engaging with wholesale customers.

Telstra undertakes to appoint a manager or custteaer that is appropriately
resourced to deal with and respond in a “timely effieictive” manner on matters likely
to effect the delivery or operational quality ofgRéated Services.

Telstra commits to use monthly customer reviewspiate wholesale customers of
relevant network, system, or product upgrades eeldements through monthly
customer reviews.

2) Network notifications

Telstra proposes to provide network notificationd aotice of major network
modernisation or upgrade in accordance with Scleedul

This includes notifications on planned events |atren to

» planned maintenance or repair work,

224 Explanatory Statement to the Ministerial Critdriatrumentp.8.
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» availability of ADSL capability,
» exchange service area information,
* major network incidents,

» other general service or provisioning matters inipgoperational support
systems (OSS notifications),

» disaster recovery plan information,
* major network modernisation and upgrades (at [@&steeks notice).

Generally, the notice periods for other notificaBare not tied to an equivalence based
standard.

10.8.3 Assessment against appropriate and effective requirement

Promotion of competition and economic efficiency

Taken collectively, the information equivalence sw@as could promote competition
by limiting any informational advantages Telstrayngain through its vertical
integration. In particular, wholesale customer gggaent has the potential to increase
the timeliness and quality of information availatdevholesale customers. Wholesale
customer engagement measures are also supportgddnisational arrangements and
localised incentives intended to limit any inceatof wholesale staff to favour
Telstra’s own retail business (see section 10.5).

One means of assessing the appropriateness ofeghgunes is to consider whether they
would provide information relevant to wholesaletonsers’ ability to compete with
Telstra on a fair and equal basis. The scope aitieés information equivalence
measures appears to encompass matters relevaglivierg or operational quality of
Regulated Services. The proposed notifications avgon Telstra’s OSP, but there is
potential for further improvements to provide ahegdegree of assurance of
equivalence. For example, where a change is iediby the network services business
unit (rather than at the request of a Telstralratat), Telstra could commit to

providing equivalent notifications to wholesale trusers and Telstra’s retail business
units.

In this regard, the SSU and Telstra’s supportingened do not make clear how the
proposed network notifications in Schedule 4 cormparthe information and notice
period available to Telstra’s retail business units

10.8.4 Time and cost of implementation

The proposed information equivalence measuresb@ilmplemented at the
commencement of the undertaking. This is appropbatause the proposed measures
are comparatively simple and straightforward tolengent. A functional separation
involving an ‘equivalence of inputs’ is not propdsefor example, Telstra does not
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undertake to ring-fence information on deliveryoperational quality between its own
business units.

10.8.5 Sulfficiently documented and explained

The content of proposed notification measures aceimiented in some detail in
Schedule 4. However, the applicable timeframes&dification are not clear in the
SSU or the supporting material. For example, magdwork incident notifications will
be made “in accordance with the terms governingtipply of the relevant regulated
service” and Operational Support System (OSS) ameuents will be made “in
accordance with [Telstra’s] procedures for makirSCannouncements that exist from
time to time”.

10.8.6 Public reporting framework

Telstra will report against its compliance withude 13 in its Annual Compliance
Report?®> and may disclose the content of that report tolegade customers except
where that content is confidential or commerciakysitive.

10.8.7 Assessment against the Ministerial Criteria Instrument

The Ministerial Criteria Instrument (at subparadrdg)(v)) requires the ACCC to
have regard to whether the SSU provides for:

equivalent notification to Telstra’s wholesale tomsers and Telstra’s retail business
units of matters relating to Telstra's networkschhaffect the delivery or operational
quality of Regulated Services.

The Explanatory Statement to the Instrument explthat this provision is necessary to
allow Telstra’s wholesale customers to compete Wélstra on a fair and equal basis
when supplying services to their customers thatemee of regulated servicgs.

While Telstra’s proposed undertakings improve thality and timeliness of
information to wholesale customers, it is uncléar éxtent to which this notification is
equivalentto the quality and timeliness of information prosatto Telstra’s retail
business units.

39.Do the proposed information equivalence commitmentduding notifications ang
wholesale customer engagement, provide appro@rateeffective assurance of
equivalence?

25 33U, subclause 22.2(b)(ii).
226 Explanatory Statement to the Ministerial Critdriatrumentp.8.
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10.9 Equivalence in relation to the Telstra Exchang e
Building Access Service (TEBA)

10.9.1 Introduction

The Regulated Services Instrument requires the t8$lbvide for appropriate and
effective equivalence and transparency measurésgdiine interim period in relation to
TEBA.

TEBA is defined in the Regulated Services Instrunaasrthe use of an exchange
building where such use is (i) in connection wiik supply of an active declared
service by Telstra, or (ii) for the purpose of divabinterconnection of facilities
operated by an access seeker to enable the supghyagtive declared service by
Telstra. This definition refers to the supply ofiae declared servicdsy Telstraand
does not encompass interconnection for the purpbde supply of declared services
by access providers other than Telstra (e.g. by XIBIN

Exchanges are bottleneck infrastructure and tendscanditions of access directly
affect the ability of access seekers to competpravride a service at all. Telstra has
strong incentives to engage in sabotage (non-piigimination) and such conduct is
difficult to detect. Hence, the inclusion of appiiage and effective measures on TEBA
is important in promoting competition and econoefiacciency during the interim
period.

This section discusses interim equivalence angpa®ency measures in relation to
TEBA as defined by the Regulated Services Instrardering the interim period (e.g.
for the purpose of interconnecting for the supglbLS or LSS). Access to exchange
facilities beyond the designated day, and in retato NBN services, is discussed in
section 7.3.

10.9.2 Overview of proposed commitments in relation to TEBA
Telstra has proposed the following interim measuetting to TEBA®".
1) Queue management procedures

Telstra proposes to process requests for exchgrage sand external interconnection
duct space from Wholesale Customers in an equivalenner to Telstra’s own
requests?® Further, Telstra will manage queues on a non-dscatory basis and
using the same queue management principles.

The above queue management procedures do nottapphfisation by Telstra of
reserved exchange capacity.’” Telstra may resergleagige capacity in Telstra
Exchange Buildings for the purpose of supplyingsésvices where it has bona fide

227 SSU, clause 11.
228 SSU, clauses 11.2(a) and 11.4(b).
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documented plans to use the Exchange Capacityn8thimonths from the date of the
reservatiorf?®

Telstra will provide information to Wholesale Custers on reasonable request on the
progress of queué?. This is in addition to existing regulatory ovelsig
mechanisms$**

The definition of “TEBA” includes external facilés to the exchange building (external
interconnection cables, external interconnectioctsland pits that are used with an
external interconnection duct). Telstra undertakegueue requests for access to
External Interconnect Facilities and Telstra resdrwapacity in a single quetié.

2) Exchange capping

A capped exchange is an exchange with insuffi@geate (floor space or space on the
main distribution frame) to allow access. In thaJS8& Capped Exchange must be
determined to be unavailable for Wholesale Custerbgithe Governance Committee.

Prior to capping an exchange or rejecting an ooddhe basis of capping, Telstra
proposes to conduct an on-site audit of the exabhaéngdding within the last 30 days
and seek approval by the TEBA Governance Committee.

3) Compliance mechanisms

As a supporting compliance arrangement, Telstragses to maintain a TEBA
Governance Committee of senior managers who wolNide oversight of Telstra’s
substantive undertakings.

10.9.3 Assessment against appropriate and effective requirement

Promotion of competition and economic efficiency

A useful means to assess whether the proposed resagauld in practice promote
competition and economic efficiency is to considew they would

» directly address particular equivalence concerastihve emerged, and/or

» would provide assurance that these or similar aosceill be remedied
effectively through the operation of the varioupgorting mechanisms.

In this regard, the proposed measures can be adsagainst concerns that have been
previously expressed by access seekers involving:

229 38U, clause 11.1.

230 SSU, clause 11.2(b).

21 In order to increase transparency to access seeker exchange queues, the ACCC has
introduced a record keeping rule in relation toessco Telstra’s exchange facilities.

282 58U, clause 11.4.
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« that Telstra reserves space in exchanges foratorably anticipated
requirements but an equivalent right is not avéldbr Telstra’s wholesale
customers to reserve space for their own bonadicdemented plans;

« the terms and conditions upon which access seakeessed the TEBA
service, including delays associated with obtairerghange access; and

» the lack of independent oversight of Telstra’s ‘lexege capping” processes.

The first concern stems from Telstra’s existingcfice, reflected in the SSU, of
reserving space for its “reasonably anticipatediregnents”. Declaration of a service
under Part XIC does not prevent an access profioler obtaining, in relation to
declared services:

sufficient amount of the service to be able to ntketservice provider’s reasonably
anticipated requirements, measured at the time wierequest was mad&

However, the proposed commitments in the SSU cquieiide a degree of assurance
that Telstra will not use reservations for the s of frustrating access by others, as
any such reservations must be bona fide and dodechen

That said, no equivalent right is provided to Trelst wholesale customers. Allowing
space to be reserved by access seekers priowoiafiented order for facilities access
could improve efficiency by providing access seskeith assurance of access which
may facilitate their own network planning. Howevauch an approach could give rise
to incentives for access seekers to inflate fotsdasorder to minimise risk and/or
frustrate other access seekers.

The second of these concerns stems from Telstrategures for processing orders for
TEBA access and Telstra’s queue management poli€gsivalence in queuing could
incentivise Telstra to seek to minimise any dekayd/or to ensure that delays in
accessing exchange space do not only affect aseeksrs.

Telstra’s proposed measures do not appear to @doeicany real degree of

equivalence as Telstra’s utilisation of existingenved exchange capacity is not subject
to equivalent queuing procedures. As discussedal@vequivalent right to place an
order to reserve exchange capacity for future sis®i available to wholesale
customers. Hence, it does not appear that Telstaasnitments provide an assurance
of equivalence as Telstra is able to access reseagacity on an “as needs” basis and
bypass any queue processes where it has reserscieange capacity.

Telstra does not propose alternative measuresotagie competition by ensuring that
delays are reasonable. However, Telstra’s proposasures to provide information to
wholesale customers could provide access seek#rsniormation about likely delay
and promote efficiency by allowing access seel®man their operations accordingly.
It could also prompt access seekers to identifycaugses of delay and agitate Telstra to
address queue delays.

233 CCA, section 152AR(4)(a).
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The third concern relates to past conduct in whielstra had erroneously capped
exchanges and denied access seekers reasonaldstsefigu access on the basis that
there was no space available, in circumstanceseirthere was in fact space available
sufficient to fulfil the request.

In July 2010, the Federal Court held that Telstd bontravened conditions of its
carrier licence regarding specific instances ofpaag conduct and imposed a penalty
(after discount) of $18.55 million (exchange capgitigation)?**

Telstra’s proposal to require an on-site auditmpidocapping and governance
arrangements to ensure senior management oveodigapping decisions would
appear to promote competition by ensuring Telstrislesale customers are not
unreasonably denied access to bottleneck exchafrgstructure. These processes are
consistent with current practice, and the ACCC sititat it has received no
substantiated complaints of erroneously cappedasgds since these processes were
adopted.

10.9.4 Time and cost of implementation

The proposed measures should be able to be imptetheziatively quickly and at a
reasonable cost having regard to the competitiohneéiiciency benefits potentially
available.

In terms of the time and cost of implementatioe, ACCC understands that the
proposed measures draw heavily on existing prosesggemented in response to
previously identified concerns.

Telstra proposes implementing the measures theda&months after the SSU
Commencement Date and the DA Commencement dateotéd above, it is not
certain when the DAs will commence. Given the utadéngs largely reflect current
practice, it is also unclear why this implementafgeriod is required.

10.9.5 Sufficiently documented and explained

Telstra’s public submission does not address tpargnt non-equivalence between
Telstra and wholesale customers with regard tavesgcapacity for bona fide
reasonably anticipated requirements. This docurtientevould assist in assessing the
adequacy of the commitments.

Another matter which could be better explainedheséffect of decisions by the
Governance Committee to cap exchanges. The SShededi Capped Exchange as an
exchange that has been determined unavaitabM/holesale Customebs the
Governance Committee. This definition does not emass Telstra’s own use of the
Capped Exchange, and it is unclear whether Talstguivalently affected by the
capping decision.

234 pustralian Competition & Consumer Commission v ffal€orporation Limited2010] FCA

790.
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10.9.6 Public reporting framework

The transparency measures in the SSU are limiteel ohly equivalence metric
established in relation to TEBA is the percentaigeiat completion inspections
completed on the Telstra Committed date. Telstreeatly reports some information to
the ACCC under th&elstra Access to Exchange Facilities Record KagRinle

(RKR).

40.Are the proposed arrangements for TEBA (in relatmthe supply of active
declared services provided by Telstra) appropaateeffective in providing for
equivalence and transparency?

10.10 Dispute Resolution

10.10.1 Introduction

The Ministerial Criteria Instrument requires the @C to have regard to whether the
SSU provides:

effective mechanisms for the resolution of equinaéedisputes between Telstra
and its wholesale customéfs

The SSU provides for two dispute resolution mecrasi

* The Accelerated Investigation Process as an inteamaplaints-handing
process

* The Independent Telecommunications Adjudicator.

Telstra is not required to establish an ITA. Howetee Ministerial Criteria Instrument
states that “if, as part of the mechanisms foréselution of equivalence disputes” the
SSU provides for an ITA, the ACCC must have regandhether the undertaking
requires the ITA to have the organisational andegaoance arrangements set out in
Schedule 2 to the Instrument.

The Explanatory Statement to the Ministerial Craénstrument explains that it is:

[T]The government’s intention that, if the ITA istelslished by Telstra, it should, at a
minimum, have the arrangements set out in Sche&tjuich are designed to ensure
that the ITA operates effectively, efficiently amdiependently from Telstra in resolving
equivalence disput&g®

10.10.2 Accelerated Investigation Process

The proposed Accelerated Investigation Process)(i&lfatended to be a fast-track
internal complaints-handling process for Equivate@omplaints from wholesale
customers. Equivalence Complaints are:

235
236

Ministerial Criteria Instrument, subparagraptg# ({v).
Explanatory Statement, Ministerial Criteria lnstrent, p 8.
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e any non-price complaint or issue that relates ts kely to have been caused
by a system or process issue affecting Telstraigptiance with the SSU; and

« any non-price complaint in connection with a TEB#er or proces§’

Telstra will investigate an Equivalence Complaegldng to resolve it as soon as
reasonably practicabf& Telstra can issue a rectification plan includiteps that
Telstra will take to resolve issues giving risatte Equivalence Complaifit A
wholesale customer can either accept or rejeatetttéfication plart™®

The AIP could potentially provide an efficient, assible, and low-cost method of
resolving wholesale customer complaints and pramgatompliance. However, the
internal AlPaloneis unlikely to provide appropriate assurance oéHective
mechanism for resolving disputes.

If a complaint is not resolved through the AIP tgolesale customer could have
recourse to the ITA in certain circumstané&3he wholesale customer would also
have recourse to existing regulatory processes ¥PRrand/or XIC)?** However,
existing regulatory processes are resource intergsid may not be appropriate for all
equivalence complaints.

10.10.3 Independent Telecommunications Adjudicator
Telstra has proposed the following framework iratieh to the ITA:
1) Telstra will establish an ITA

Telstra undertakes to establish the Office of Th& &s a company limited by guarantee
(the ITA Company), as soon as reasonably pracedalibwing the Commencement
Date. Telstra proposes to be the sole member difth€ ompany and the directors of
the ITA Company would be appointed by Telstra.

One of the organisational and governance arrangesnspecified in the Ministerial
Criteria Instrument is whether the SSU requiredTi#eto have certain organisational
and governance arrangements, including the conténit® ITA company constitution
and the making of a Charter of independence whigrantees the independence of the
ITA. 22

7 SSU, clause 18.

238 33U, subclause 18.3(a)(ii).

239 SSU, subclause 18.3(a)(iv)(D).

240 33U, clause 18.3(d).

241 SSU, clause 19.2.

242 Note however that a party to the ITA Agreememth@lule 6) must agree not to lodge a
complaint with the ACCC under Part XIB or XIC redeng a matter which is currently the
subject of an ITA Dispute

243 Schedule 2, Ministerial Criteria Instrument.
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The ITA Company’s establishment, appointment oflf# and the ITA process are
set out in Schedule 5 of the SSU (which is enfdsteehy the ACCC¥* In particular:

* Telstra commits to provide the ACCC with a drafAlICompany Constitution. The
ACCC may either approve the ITA Company Constitutiar refuse to approve it
and direct Telstra to provide another constitutidnich contains specified
principles in the SS¥”? The ITA Company Constitution must provide tha tble
of the Board and members of the ITA Company arddin(to the extent permitted
by law) to the establishment, maintenance, and @idtration of the ITA Company
as a corporate entit§’

* Once the ITA Company Constitution has been approVel$tra undertakes to
request the ITA to provide a Charter of Independdndhe ACCC for approval. If
the ACCC rejects the Charter of Independencenitdigect Telstra to give the
ACCC a replacement draft Charter of Independendehwdontains specified
principles in the SS&’ The Charter of Independence must provide for the
Adjudicator to act independently from Telstra andttthe Adjudicator cannot
consult or seek guidance from the Board regardidigpute’*®

The ACCC — and not Telstra - appoints the Adjudicf If the ACCC accepts the
proposed SSU, the ACCC will provide administrativel secretariat support to the
office of the Adjudicatof>® The ITA Company Constitution must provide for the
ACCC to approve a probity advisor to advise the B@ard on the operation and
administration of the ITA process in accordancélie Charter of Independentce.
The Adjudicator must comply with a direction fronetACCC to take or not take
action which is necessary to ensure his or hempieddencé:*

The Adjudicator’s term will be terminated only ipexified circumstances - which
include breach of the Charter of Independence tr MCCC approvaf>®

2) Participation in the ITA scheme

To participate in the proposed ITA scheme wholesaktomers must enter into a Deed
(which is enforceable by the wholesale customeinagdelstra and by Telstra against
the wholesale customeTf. The obligations under this Deed are documenteken

SSU, with a copy of the ITA Agreement at Schedule 6

244 33U, subclause 19.4(b)(iii).

245 SSU, Schedule 5, subparagraph 4.1(e)(ii)(B).
246 SSU, Schedule 5, subparagraph 4(f)(x)

247 SSU, Schedule 5, paragraphs 4.1(e) and (f)
248 SSU, Schedule 5, paragraph 4.2(c)(i) and (v)
249 SSU, Schedule 5, paragraph 5.1

20 SSU, Schedule 5, paragraph 5.2(a)

1 SSU, Schedule 5 subparagraph 4.1(f)(xiii)
22 SSU, Schedule 5 subparagraph 4.2(c)(xiii)
23 SSU, Schedule 5, subparagraph 4.2(c)(vi)
% 58U, Schedule 6.
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Wholesale customers who enter into a Deed can@nielstra’s compliance with both
the Deed and Schedule 5 of the SSU directly.

The Deed provides:

* The wholesale customer will comply with the termhshe ITA process set out in
Schedule 5 of the UndertakiRg.

* The wholesale customer must not commence courepaiegs or any other dispute
resolution process, or lodge a complaint with ti&CA under Part XIB and XIC of
the CCA, in relation to an ITA dispute that hasrbesferred to the AIP or the
ITA.?%

« Any final determination of the ITA is final and lalimg >’

* The wholesale customer must comply with any dicgxtior orders to give effect to
the ITA’s final determinatio”®®

» Payment of the ITA referral fee relating to a parar dispute and compliance with
cost orders for that dispute, and payment of theu&hITA Process fee for
administrative and incidental co$ts.

3) Jurisdiction of the ITA

The ITA will consider ITA disputes (Clause 19) whimclude certain Equivalence
Complaints escalated from the AIP and those disputierred to the ITA under Clause
31 of the Migration Plan.

An Equivalence Complaint is a non-price complainissue that is caused by a system
or process issue affecting Telstra’s compliancé vt interim equivalence and
transparency obligations, or a non-price complagltting to a TEBA order or
process?®

A wholesale customer may refer a complaint to T if the complaint has been
rejected from the AIP, a rectification plan hasrbesued under the AIP and the
wholesale customer rejects that plan or its amentsnand where there has been a
material failure by Telstra to comply with an aceepRectification Plaff*

The ITA does not have jurisdiction to consider digs relating to price equivalence.

4) ITA process

25 SSU, Schedule 6, paragraph 2.1(c)

256 SSU, Schedule 6, paragraph 2.1(d)

=7 SSU, Schedule 6, subparagraph 2.3(a)(i)

28 SSU Schedule 6, subparagraph 2.3(a)(ii)

29 SSU, Schedule 6, paragraphs 2.5, 2.6, and 2.7.
260 SSU, clause 18.2(a).

%1 58U, clause 19.2.
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The ITA process has various stages. It providesa firaft and final determination with
an opportunity to agree to a mediated outcome #ftedraft determination is made (in
which case the ITA will not issue a final deterntinn).?®* Where a final determination
is issued it will be final and binding on the pesti®®

The ITA is intended to ensure ‘fast track’ disprésolution and the ITA Process
should generally take less than five weeks, althdbg proposed SSU makes provision
for longer timeframes for more complex dispufés.

10.10.4 Discussion of the ITA

The ACCC is required by the Ministerial Criterisstrument to have regard to whether

the measures for the resolution of equivalenceutiéspare “effective®®®

In this regard, the ACCC proposes to have regavehiether Telstra’s dispute
resolution measures are likely to be appropriateedfective in resolving equivalence
and transparency complaints.

In considering whether the ITA is an effective disgpresolution body it is relevant to
consider:

*  Will industry participate in the scheme?

* Isthe ITA an independent body, such that wholesastomers have assurance
that disputes will be handled impartially?

* Does the ITA have appropriate powers to enseselutionof any disputes
before it?

Industry participation

The willingness of wholesale customers to partigpa the ITA scheme will be
fundamental to the effectiveness of the ITA asspulie resolution mechanism and
whether the ITA is effective in supporting the arnes of equivalence and
transparency.

Industry can choose to participate in the schemenlbgring into a Deed. The nature of
the Deed is sufficiently documented in the SSU sshedule to the SSU itself.
However, some of the terms of this Deed are ndicseifitly explained in Telstra’s
supporting material. For example:

« the ITA can make cost orders against the wholezaitomei® but Telstra does
not explain why this should be the case;

262
263
264
265
266

SSU Schedule 5, SSU clause 19.2.

SSU, Schedule 5, paragraph 12(a).

SSU, Schedule 5, paragraph 3(b)

Ministerial Criteria Instrument, subparagraph)&Q
SSU, Schedule 5, paragraph 8.4(iv).
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* itis unclear why industry should pay Annual ITAoPess fees as well as an
ITA referral fee relating to particular disputeadaagree to comply with costs
orders.

If the ITA scheme does not provide assurance tostrgl that it is an effective dispute
resolution mechanism — and industry do not paidigipn the scheme — it is unlikely to
achieve equivalence of outcomes.

Independence of the ITA

A potential limit on the effectiveness of the ITéh&me in resolving equivalence
disputes is that if the ITA is not independent efstra it will not adjudicate disputes
fairly. Related to this, wholesale customers ass lkely to participate in the scheme if
there is insufficient assurance that the ITA isipeindent.

A potential safeguard of independence is that thies@tution and Charter of
Independence must both be approved by the ACCGeltiecuments provide
important limits on the extent that Telstra catuahce the ITA — for example, by
limiting the role of the ITA Board (appointed byI$&a) in the day to day operation of
the Adjudicator in resolving disputes. Although B8U sets out the matters that each
document must address, Telstra is yet to provideAdBCC with a Draft ITA Company
Constitution and Charter of Independence. Certangr the appropriateness of these
instruments is necessary for the ACCC to assesthethie proposed ITA scheme is
likely to be effective.

While there are a number of other proposed measo@aégo to safeguarding the
independence of the ITA, it is unclear whether lbale customers are likely to view
the ITA as genuinely independent of Telstra anisnaitely elect to participate in the
ITA scheme.

Power to resolve ITA disputes

To be appropriate and effective, the ITA must hadequate powers to resolve
equivalence disputes and require remediation bgtieelvhenever necessary to address
any non-equivalence.

In addition, the Ministerial Criteria Instrumengeres the ACCC to have regard to
whether the ITA has the powers to fulfil the funcis of the role for ITA disputes,
“including the power to require reasonable remeéalaby Telstra of its wholesale

processes?®’

The proposed measures providing that an ITA detetian is final and binding on the
partie$® mean that the ITA has some scope to require Bdistimplement changes to
achieve equivalence. That said, it is not clearttmaITA has sufficient powers to
require “reasonable remediation” in order to enshigestandard is reached in all cases.

267 Ministerial Criteria Instrument, Schedule 2, itdm

268 SSU, Schedule 5, paragraph 12(a).
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This is because, firstly, there is a lack of claabout the powers conferred on the ITA
and the degree of specificity that can be includezh ITA direction. The ITA’s ability
to resolve disputes is subject to a limitation thatITA cannot make a direction
prescribing or proscribing that Telstra implemespacific system or process, design
or technology?®® However, the ITA can make orders including a dicecto Telstra to
provide a proposal to modify non-compliant processesystems to ensure future
compliance and Telstra must provide the ITA witbraposal that complies with that

direction?®™®

It may be efficient to leave some aspects of systelmanges to Telstra. In this regard,
Telstra states in its Submission that it is best@dl to propose specific changes given
the complexity of its systems and proces€éShere is some assurance that Telstra
will co-operate in responding to an ITA order igenuine and timely way, as Telstra
must provide a compliant proposal within the tirpedified?"

However, the SSU does not provide assurance tedfi#h can specify the necessary
changes or outcomes that the process modificatmrst achieve in order to deliver
equivalence.

Secondly, the ITA’s directions to require procegstsm modifications are subject to
monetary caps. These are $1 million for the sameéwct (which can be exceeded in
certain circumstances) and $10 million in totaldrconduct in any calendar year.
These monetary caps may preclude the ITA from impl&ing necessary
process/system modifications to ensure Telstraigéucompliance with the non-price
equivalence obligations in the SSU, or the Migratdan.

Lastly, the ability of the ITA to require “reasonalemediation” is particularly
important within the framework of Telstra’s interequivalence and transparency
commitments as a whole. Telstra has noted that:

the Independent Telecommunications Adjudicatorreder any complaints which
concern equivalence issues which are likely to eddts caps, or which might warrant a
more comprehensive investigation under the Conipetitnd Consumer Act to the
Accc?”?

However, the ACCC could not take enforcement adimoriailure to achieve
equivalence, as the SSU does not contain an oghirgrcommitment to equivalence
of outcomes (as discussed in section 10.3.1). TBE® could consider the complaint
under Part XIB and XIC of the CCA, but these retpriaprocesses may not be suited
to resolving all equivalence complaints.

On balance, while the ITA has the potential to befiective dispute resolution body
its effectiveness is dependent on industry padioym and on the ability of the ITA to

29 SSU, Schedule 5, paragraph 8.5.

270 SSU, Schedule 5, subparagraph 8.4(c)(iii) and (d)
2 Telstra supporting submission, p.15-16.

2z SSU, Schedule 5, subparagraph 8.4(d)(i).

273 Telstra supporting submissiop, 3.
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actually resolve any disputes. The ACCC therefesks industry views on whether
Telstra’s proposed ITA scheme would be an effeddigpute resolution mechanism.

10.10.5 Price equivalence disputes

As discussed in section 10.4, the SSU does noemilyrmake provision for a dispute
resolution process for price equivalence disputes.

Subparagraph 4(g)(vi) of the Ministerial Criterresirument provides that the ACCC is
to have regard to whether the SSU provides forcgffe mechanisms for the resolution
of equivalence disputes between Telstra and itdeghte customers. This is not
limited to non-price equivalence disputes. Consetly, the ACCC considers that the
lack of an effective dispute resolution proceseelation to price equivalence disputes
is a factor militating against acceptance of th&)SS

There are a range of ways that the SSU could pedaidan appropriate and effective
mechanism for resolution of price equivalence caimpé. The ITA may not be the
appropriate forum given the ITA nominee is to hpactical and technical experience
in telecommunications services, systems and preséssther than pricing matters.

41.1s the AIP an effective mechanism for the resolutsd equivalence disputes
between Telstra and wholesale customers?

42.1s the proposed ITA process likely to be effeciiveesolving equivalence
complaints and incentivising Telstra’s compliandéhvhe substantive equivalence
obligations?

43.Is the ITA likely to be independent, such that védsalle customers have assurance
that disputes will be handled impartially?

44.Does the ITA have the powers necessary to enssotuten of any disputes before
it, including the power to require reasonable reiaigzh by Telstra of its wholesal
processes/systems?

[1°)

45.What is an appropriate and effective dispute régwiyprocess for price
equivalence disputes?

46.What are the key elements that will need to beustetl in an alternate dispute
resolution process, if the ITA is not establisheder the SSU?

10.11 Monitoring of compliance during the interim p eriod

10.11.1 Statutory Framework for compliance monitori ng

Subsection 577A(5) of the Telco Act provides tlat ACCC must not accept an SSU
unless the ACCC is satisfied that it:

» provides for the ACCC to monitor Telstra’s comptarwith the SSU; and

24 SSU, Schedule 5, subparagraph 5.1(b)(i)
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» provides for systems, procedures and processeprthrabte and facilitate the
ACCC'’s monitoring of Telstra’s compliance with t8&U; and

» does so in an appropriate and effective manner.

The Explanatory Memorandum to the CACS Bill notest subsection 577A(5) was
imposed as:

it will be necessary for the ACCC to have ongoingrsight of Telstra’s
implementation of its structural separation undentg, both in the lead-up to, and after,
the designated def);?r’

To assist in forming a view as to whether partical@asures are appropriate and
effective, the ACCC will assess whether the measprevide the ACCC with visibility
over non-compliance and emerging issues that naa/tie future non-compliance with
the SSU.

The Ministerial Criteria Instrument also prescrilaasumber of specific matters to
which the ACCC is to have regard in respect to\eegmance frameworK® These
include whether the SSU:

ensures appropriate oversight by Telstra of itspl@nce with the SSU;
* requires regular reporting by Telstra to the ACCC,;

» provides that the ACCC may consult with wholesalstamers and other
stakeholders about Telstra’s compliance with the;Sd

» provides assurance to wholesale customers thatrd ésmeeting its
obligations under the SSU.

The discussion below focuses on Telstra’s propaesetpliance monitoring measures
in respect of the interim transparency and equn@daneasures.

10.11.2 Telstra’s governance framework and complian ~ ce monitoring
procedures

Overview of Telstra’s proposed governance framework

Telstra’s proposed governance framework is outling®art E of the SSU. Telstra
proposes the following governance framework:

1) Establish an Audit Committee and Director of Eqlewae

Telstra undertakes to establish an Audit Commétad appoint a Director of
Equivalence:

2> EM to the CACS Bill, p. 91.
276 Ministerial Criteria Instrument, paragraph 4(f).
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The Audit Committee will be constituted from thelStea Board.

The Director of Equivalence will be appointed bg thudit Committee. The
Director of Equivalence reports directly to the CE@ the Audit Committee.

The Director of Equivalence will be an executivejependent from the
relevant parts of Telstra and sufficiently senmcarry out the Director of
Equivalence dutie§!

The Director of Equivalence - as chief compliantfecer - will have a range of tasks
specified in the SSU including:

implementing mechanisms for monitoring compliancéd encreasing awareness
within Telstra about its interim equivalence arahparency obligatiofi§

providing internal reportt the CEO from time to tinf€ and an Annual
Equivalence report to the Audit Committ€e

overseeing the AIP and monitoring compliance witA brders.

2) Equivalence Compliance Statement

Telstra undertakes to issue a policy statemeniningl Telstra’s commitment to
compliance. The Equivalence Compliance Stateméetages Telstra management’s
intent to adopt processes to assure compliancénvitie company and ensures
management accountability. Telstra will also congith the ACCC on the
development of its Equivalence Compliance Statepmembpliance training, and any
other document forming part of its compliance pangf®*

Telstra undertakes that the Equivalence Compli&tatement will (in relation to the
interim measures) contain:

a statement of commitment of compliance;
a strategic outline of how that commitment willdealised,;
a guarantee in relation to internal whistleblowarsg

a clear statement that Telstra will take actioerimélly against any persons who
are knowingly or recklessly concerned in a contnioa.

3) Yearly Compliance Training

277
278
279
280
281

SSU, clause 21.1(b).

SSU, clause 21.1(c).

SSU, subclause 12.1(c)(ii).
SSU, clause 21.5.

SSU, clause 21.4.
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Telstra proposes to provide at least yearly compéaraining® Compliance training
is an important internal compliance procedure fonmting compliance at an
organisational wide level.

Assessment of governance framework

An appropriate internal governance framework — @miahl to external checks — can
assist in promoting compliance by establishingesyst procedures, and processes to
promote compliance. This is because Telstra isglased to seek out and remedy any
instances of non-compliance.

Telstra’s proposed compliance program is broadhsstent with the ACCC’s
approach to compliance programs in trade practioatexts® It contains many of the
elements of an appropriate compliance program k aacegular compliance training.

This “Equivalence Compliance Statement” closelynelles the compliance policy
statement often included in trade practices compégrograms for large
corporationg® This statement is intended to promote a cultureoadpliance within
Telstra and extends Telstra’s corporate commitmiengsaff — for example, by stating
that Telstra will take action against staff knowingr recklessly concerned in a
contravention.

Telstra’s proposed commitments to establish an tX0dmmittee from the Telstra
Board and a Director of Equivalence reporting ditedhe Audit Committee and the
CEO, are appropriate given the seriousness ofra&stommitments in the proposed
SSU. This senior oversight may facilitate accuraferting to the ACCC and ensures
that senior management and the Board will have keage of emerging compliance
issues.

10.11.3 ACCC monitoring of Telstra’s compliance wit  h the SSU
Overview of ACCC monitoring

Compliance monitoring measures facilitate the ACEi@entification of potential non-
compliance with the SSU and should enhance indgsinjidence that regulatory
arrangements are operating effectively.

The Ministerial Criteria Instrument requires the @C to have regard to whether the
SSU requires regular reporting by Telstra to theC&%n Telstra’s compliance with

22 33U, clause 21.3.

283 ACCC,Corporate Trade Practices Compliance Program,
http://www.accc.gov.au/content/item.phtml?itemldZ@78&nodeld=0de4ca0a69fe9dde037bf81
391b2cdab&fn=Corporate+trade+practices+compliancerggrams.pdf

ACCC,Corporate Trade Practices Compliance Program,
http://www.accc.gov.au/content/item.phtml?itemldZ@78&nodeld=0de4ca0a69fe9dde037bf81
391b2cdab&fn=Corporate+trade+practices+compliancerggrams.pdf

284
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the SSU®° Additionally, measures which require Telstra tpa® on its compliance
with the SSU could, of themselves, provide incesgifor Telstra to comply.

Telstra undertakes to:

* Provide an Annual Compliance Report including asamy of compliance by
Telstra with the provisions of the SSU during thealRcial Year®

* Provide specific reporting consists of a quart@perational Equivalence
Report regarding equivalence and transparency es€see section 10.6) and
the quarterly TEM Report (see section 10.1) only.

* Use all reasonable endeavours to respond in actigtetimely and complete
manner to any information and document requestsived from the ACCC.

The proposed SSU provides for the ACCC to consitht wholesale customers and
other stakeholders regarding Telstra’s complianitle the undertaking, and permits the
ACCC to disclose information in regular reportimpyided by Telstr&®’

Assessment of ACCC monitoring

The proposed commitment to report against Telstaspliance with the SSU could
facilitate the ACCC'’s regulatory oversight of Tetss compliance with the SSU. The
proposed SSU is not prescriptive as to how Telsiitaeport its compliance in the
general Annual Compliance Report. That said, ifARECC identifies any deficiencies
in the report the ACCC can request further infoforafrom Telstr&® The Annual
Compliance Report will also provide ACCC oversighAIP and ITA dispute
resolution processes.

The proposed frequency of reporting (annual) mayfamlitate immediate
investigation/enforcement by the ACCC. That sagpliance monitoring
supplements the ACCC'’s general investigatory powiie ACCC may detect non-
compliance in other ways (e.g. wholesale custoroeptaints) and has access to its
usual investigatory powers including its informatigathering powers under section
155 of the CCA.

The proposed measures allowing the ACCC to comstlitstakeholders on Telstra’s
compliance and disclose information from Telstragorts allows the ACCC to
provide information transparency to wholesale au&is and is consistent with the
Ministerial Criteria Instrumerff?

Assurance to wholesale customers of a culture of mpliance

283 Ministerial Criteria Instrument, Paragraph 4(f).

28 58U, clause 22.2.
87 ssU, clause 22.3.
28 33U, clause 22.4.
289 Ministerial Criteria Instrument, subparagraphdi{j and (iv).
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The ACCC must consider whether the SSU requirestiBelo implement a governance
framework that provides assurance to wholesaleomests that Telstra is meeting its
obligations under the SS¥.The ACCC seeks comments from interested parties on
whether the SSU provides sufficient assurance tlirdkne governance framework with
board oversight, the compliance program includioigngliance training, and reporting
to the ACCC.

In relation to the interim period:

47.Does the SSU provide for appropriate and effei@&C monitoring of Telstra’s
compliance with the SSU and for Telstra to haveesys, procedures and
processes which promote and facilitate that moinig@r

48.Does the SSU provide for a Governance Framewotketigures appropriate
oversight by Telstra of its compliance with the SU

49.Does the SSU contain compliance and governanceuresathat provide
assurance to wholesale customers of compliancethgtisSU?
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11 Monitoring of compliance with the
obligation to structurally separate

As noted above, subsection 577A(5) of the Telcopkatides that the ACCC must not
accept an SSU unless the ACCC is satisfied that it:

» provides for the ACCC to monitor Telstra’s comptarwith the SSU; and

* provides for systems, procedures and processeprthrabte and facilitate the
ACCC'’s monitoring of Telstra’s compliance with t8&U; and

» does so in an appropriate and effective manner.

The SSU does not currently make provision for AG&¥#€rsight of Telstra’s
implementation of its structural separation undenig after the designated day (e.g.
compliance with Part C of the SSU). The Explanatdgmorandum to the CACS Bill
makes clear that subsection 577A(5) applies “ bothe lead-up to, and after, the
designated da§’*

The SSU does not include provision for ACCC ovdrsmyer Telstra’s primary
commitment to be structurally separated from th&giated day. This omission would
appear to preclude the ACCC accepting the undadgakiits current form.

The Ministerial Criteria Instrument also proscritspecific matters for the ACCC to
have regard to in respect of a governance framewdnd governance framework
provided in Part E of the SSU appears to be limibeithe interim period.

21 EM to the CACS Bill, p. 91.
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PART B: MIGRATION PLAN

12 Background

12.1 Overview

- To give effect to its chosen form of structuralaeion, Telstra has developed a
draft migration plan that explains how it will demect customers from its coppe
and HFC networks and commence supply of servideg tise NBN.

=

« The requirements for a migration plan are setotié Telco Act, the
Telecommunications (Migration Plan Principles) Detmation 2011 and the
Telecommunications (Migration Plan — Specified Med} Instrument 2011.

+ If the draft migration plan complies with the migoa plan principles and related
instruments, the ACCC muapprove the draft plan. Provisions of a final miigna
plan are incorporated into an SSU accepted by €@

- Additional materials relevant to understanding asslessing the draft migration
plan are referenced in this Part.

12.2 Migration and structural separation

As discussed in Part A, the Government has intreduceasures to reform the
structure of the telecommunications industry. Reitgy reforms to the CCA and the
Telco Act, Telstra has the option to either struaity separate or be subject to a
functional separation regime.

Telstra has elected to structurally separate, dhdjme effect to this decision by
migrating its fixed-line customers from its copjed HFC networks to the NBN. The
migration will occur progressively as the NBN igpbs/ed, and will involve two
distinct but inter-related processes — the progresiisconnection of services from
Telstra’s networks, and the connection of serviogbe NBN Co fibre network.

It is the Government’s objective that the NBN Cardi footprint will extend to 93per
cent of Australian premises. The remaining premgéde served by fixed wireless or
satellite networks. Telstra's obligations to disoect copper and HFC networks only
apply to premises within the NBN Co fibre footprint

The progressive migration of Telstra’s fixed-linestomer base to the NBN is
unprecedented in terms of scale and impact. Ferdaison, the regulatory reforms
introduced to facilitate structural separation uraid provision for Telstra to submit a
migration plan for approval by the ACCC. The migratplan is intended to:

[D]eal with matters concerning processes involvethe migration of Telstra’s
customers from its own fixed-line network to theioaal broadband network. It will also
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deal with the timing of those processes, by eiflatting out a timetable for action or
setting out a method for determining such a timetals

This part of the paper will discuss Telstra’s drafgration plan (thelraft Plan) which
was submitted to the ACCC for approval on 24 Au@(xt12%

12.3 Overview of the migration process

Migration to the NBN fibre network involves two téfent networks and two network
operators. Telstra is responsible for the discotmeof services from its fixed-line
access networks, and NBN Co has primary respoitgifol the process of connecting
services to its fibre network. Retail Service Pdavs RSP9 including Telstra will
need to manage their own customer bases to ermairsdrvices are appropriately
migrated.

NBN Co has published a detailed guide titled “Mtgrg to the National Broadband
Network—An information guide’N\ BN Co Migration Guide). The NBN Co

Migration Guide discusses NBN Co’s network rollplans, the RSP accreditation and
on-boarding process, how connection to the NBN @gttur in practice and other
issues including NBN product development.

Briefly, the migration process will occur in thdlawing manner:
NBN Co commences the laying of fibre in a partictilare rollout region.

* Once the NBN Co fibre network has been construitigde point that it has
passed at least 90 per cent of premises withifitihe rollout region, NBN Co
declares the region to be “ready for service”.

* Once aregion is declared “ready for service”, NBdlwill commence
processing orders from RSPs (including Telstrawfolesale services to
facilitate supply to retail customers in that regio

* Generally speaking, RSPs will have to separatebnge with Telstra for
disconnection of their retail customers’ copperees.

» Telstra is required (subject to certain exceptidag)isconnect any remaining
copper and HFC services in a fibre rollout regi8mionths after that region
was declared to be “ready for service”.

292
293

Explanatory Memorandum, CACS Bill, p.105.
Telstra initially lodged its draft Plan with tB&CC on 29 July 2011, but provided a revised
version on 24 August 2011 in response to certamtems raised by the ACCC.
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12.4 Migration plan framework

The migration plan is a document that is prepaseddistra and lodged with the
ACCC for assessment and approval. The Telco Acttesethe framework for
assessment of a draft migration plan—this is dsed$elow.

12.4.1 Legislative Framework

Subsection 577BC(2) of the Telco Aequires that a migration plan specify the action
that Telstra will take to:

» cease to supply fixed-line carriage services tdarasrs using a
telecommunications network over which Telstra ia jposition to exercise
control; and

» commence to supply fixed-line carriage servicesustomers using the national
broadband network.

The migration plan must also set out a timetabidlfe taking of that action, or a
method for determining such a timetable.

The Telco Act also requires that a migration plamplies with any Migration Plan
Principles issued by the Minister pursuant to secki77BB%** The principles define
the scope of a migration plan, and prescribe theiwahich a plan must deal with
certain issues.

On 23 June 2011, after public consultation, theisfian made th&elecommunications
(Migration Plan Principles) Determination 20{fhe Determination) and the
accompanyin@elecommunications (Migration Plan — Specified M} Instrument
2011(the Specified Matters Instrumen)—which deals with matters that a migration
plan “may” and “must not” contain.

The Determination and the Specified Matters Insennand further detail on the

consultation process, including stakeholder subipnssis available at

http://www.dbcde.gov.au/broadband/national _broadbastwork/telecommunications
requlatory reform

When assessing Telstra’s draft Plan, the ACCC mwssider whether it complies with
the principles. The ACCC’s mandate is to:

* approve the draft Plan, if it complies with thengiples; or

» if it does not comply with the principles, requésit Telstra provide a
replacement plan which does comply.

Importantly, while the ACCC will conduct a criticaksessment of the draft Plan, it
does not have the discretion to seek changes mameid on a preference for a

294 Telco Act, subsection 577BD(2) and subsectiorBRYA(2).
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particular approach to an issue. The AC@Gstapprove the draft Plan if it complies
with the principles.

Before making a decision, the ACCC must publishditzgt Plan on its website and
conduct a 28 day consultation process. If the dikzih is approved by the ACCC, its
provisions will be treated as provisions of a s separation undertaking that is in
force under subsection 577BE(5) of the Telco AtiisTmeans that a breach of the final
migration plan becomes enforceable as a breadiedd$U.

If the draft Plan is approved, this may have imgins for the ACCC'’s ability to
regulate access to services under Part XIC of tbA.df a final migration plan is in
force, section 152AR(3)(a) of the CCA no longer asgs a standard access obligation
on Telstra:

...to the extent to which the imposition of such &figation would have the effect of
requiring Telstra to engage in conduct in connectiith matters covered by the final
migration plart®

The Explanatory Memorandum to the Telecommunicaticegislation Amendment
(Competition and Consumer Safeguards) Bill 201testthat the rationale for this
limitation is:
...to provide Telstra with a high level of certairthat once its migration plan has been
accepted by the ACCC, the standard access obligatidl not subsequently operate so

as to impose additional obligations on Telstraelation to matters related to
migration%®

The ACCC encourages interested parties to carefolgider the implications of the
provisions of the draft Plan with this limitatiom mind.

12.4.2 Migration plan reference materials

The following materials will likely assist interest parties in providing informed
feedback on Telstra’s draft Plan:

» Telstra’s draft Plan, lodged with the ACCC on 24gast 2011.

» Telstra’s supporting submission for the SSU andt éan, lodged with the
ACCC on 29 July 2011Telstra supporting submissior).

» Telstra’s SSU, lodged with the ACCC on 29 July 2(Rélevant to the draft
Plan, the SSU sets out a process for establishengndependent
Telecommunications Adjudicator (ITA).

* NBN Co Migration Guide (available on NBN Co’s wetie3i

2% CCA, subsection 152AR(4)(f).
296 Explanatory Memorandum, CACS Bill, p.141.
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» The Disconnection Protocols agreed between TasiaNBN Co (redacted to
remove certain commercially sensitive information).

* The Determination made by the Minister on 23 JUWiEL2

* The Specified Matters Instrument made by the Mamish 23 June 2011.
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13 The migration plan principles

13.1 Overview

This section examines in greater detail the reguydramework established by the
Determination and the Specified Matters Instrum&he purpose of this section is to
provide interested parties with a greater undedstanof the framework under which
the ACCC must assess Telstra’s draft Plan.

The Determination consists of 38 sections whichsateout in four parts. Part 1
(Preliminary — sections 1 to 4) outlines, amongeothatters, the object of the
Determination, which is to set out principles that:

» provide for the efficient and timely disconnectiminwholesale and retail
carriage services from a separating network adlBi Co fibre network is
deployed; and

» provide for equivalence in the disconnection preesdhat Telstra will
implement for its wholesale customers and retasitess unit$?’

The Explanatory Statement accompanying the Detextioim provides some further
context in this regard, noting that:

The Government is aware that the actions whichbellequired to complete
the migration of Telstra’s fixed-line carriage sees to the NBN are
unprecedented in the Australian telecommunicatsgusor. In developing the
migration plan principles, the Government’s objeesi are to provide for
efficient and timely disconnection of servicesIsattthe migration process
occurs with minimal customer disruption and to jdevfor equivalence in
disconnection processes so that there is no digtatya to retail service
providers>>®

Part 2 of the Determination (sections 5 to 7) idelsiinformation on the types of
principles in the Determination and the manner mcl the ACCC is to conduct its
assessment of Telstra’s draft Plan against theseiples. There are three different
types of principles set out under section 8 to B®i® Determination. These are:

* General principles, which describe the overarclpirigciples that must be met
by the migration plan;

» Specific principles, which provide further spedtfycregarding how some of the
general principles are to be given effect in thgration plan; and

297
298

The Determination, section 3.
Explanatory Statement to the Determination, p.3.
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* Procedural principles, which set out the procedpravisions that must be
included in the migration plafi?

As a matter of interpretation:

» the specific principles do not limit or otherwidéeat the generality of the
general principles

» the fact that a provision of the Determination ref® a general principle,
specific principle or procedural principle does himiit or otherwise affect the
application and interaction of the other princigie®r with that provisiod%°

Part 3 of the Determination (sections 8 to 30) eatshe general principles and the
specific principles and is separated into 8 divisiane for each of the general
principles. Part 4 of the Determination (sectiohg@38) lists the procedural
principles.

Before the ACCC can approve Telstra’s draft Plaa,ACCC must be satisfied that it
complies with the general, specific and procedpriciples in the Determination, as
well as the requirements of the Specified Mattassrument.

13.2 Discussion of principles

Many of the principles, especially the specific gndcedural principles, are clear on
their face. The Explanatory Statement accompanyiad@etermination helps explain
the intention and scope of some of the principles.

This section provides additional context for sorh&he principles, and sets out the
ACCC's views as to what the principles require practical sense. To this end,
reference is made to relevant sections of the Re@nAgreements concluded between
Telstra and NBN Co where the ACCC considers thadalelements of the Definitive
Agreements add valuable context to consideratidhefssues.

Section 8 — Division 1 — General principle — discarection of carriage services

Section 8 establishes a general principle arouaddatuirements of the migration plan
in relation to how Telstra must disconnect fixatkelcarriage services from its copper
and HFC networks. The Explanatory Statement sunsesthis principle as requiring
the migration plan to provide for the disconnectdrixed-line carriage services in a
fibre rollout region to occur in a way that:

» ensures the efficient and timely disconnection @fifra’s wholesale and retail
services;

* minimises disruption to end-user services;

299
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The Determination, section 6(1).
The Determination, section 6(2).
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* gives wholesale customers autonomy in relatiomeéaiming of disconnection
of end-users; and

» provides for disconnection in an equivalent marbegween Telstra and its
wholesale customer§'

Section 8 provides that the migration plan mustiregTelstra to have in place
“reasonable policies and business practices” rgdab disconnection from a separating
network®* These policies and practices must provide fortfl® facilitate, to the
extent it is reasonably in Telstra’s control tosidy the management by wholesale
customers of the migration of their customers wag that minimises “the period of
any service outage” and “the time taken to comgtetal number portability (LNP)
processes and any ancillary procedur&s”.

The drafting of section 8 reflects the fact thalsira’s principal responsibilities under
the migration plan will concern the disconnectitralf’ of migration. The connection
“half” of migration will ultimately be the resporislity of NBN Co and RSPs (of
which Telstra will be one). This division of respdility is recognised for example in
limitations on Telstra’s obligation to minimise diption of service “to the extent it is
in Telstra’s control®*

In relation to wholesale customer autonomy overdiseonnection process, the scope
of wholesale customer control will be limited btfact that there will be operational
and business support systems to facilitate disadimmewhich only Telstra will be in a
position to control. Section 8(1)(c) recognises flact by requiring Telstra, to the
greatest extent practicable, to give wholesaleotnists autonomy over decisions about
the “timing of disconnection...and sequencing of tliatonnection with connection”.

Section 8 also recognises the unique positionTtaltra occupies with respect to its
control over both retail and wholesale custometahsection. The ACCC will need to
be satisfied that Telstra will not discriminate iagaits wholesale customers by
conducting disconnections in a way which disadvgedahem compared with Telstra’s
retail customers.

The qualification that the migration plan provide flisconnection to be undertaken in
an equivalent manner “to the greatest extent malche” recognises that while a very
high degree of equivalence is required, therelvalprocesses and systems relating to
disconnection that, for practical purposes, arfediht as between wholesale customers
and the relevant Telstra business unit.

301
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Explanatory Statement to the Determination, p.4.
The Determination, subsection 8(2).

The Determination, subsection 8(3).

The Determination, subsection 8(1)(b).
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Section 9 — Specific principle — disconnection ohaiage services using copper
networks

As part of the Definitive Agreements, Telstra arBNNCo have agreed upon a set of
Disconnection Protocols. These set out the prosbgsh Telstra will follow for
disconnection of premises from its copper and HE@Wark. An understanding of the
Disconnection Protocols will provide useful contéxtthe public consideration of
Telstra’s draft Plan. This is because the circuntsa in which, and the processes by
which, Telstra will disconnect premises pursuantdaeegulatory obligations under the
migration plan will often reflect those commercyadigreed upon. In this respect,
transparency of the relevant provisions is likelyassist parties in reaching a view on
whether Telstra’s draft Plan complies with a numidethe principles.

A copy of the Disconnection Protocols, with any coencial-in-confidence

information redacted, is available on the ACCC’dsgrte. This includes Annexures,
one relating to the “Upfront Disconnection Triggeisat are commercial and technical
prerequisites NBN Co must fulfil before Telstra @@mmence disconnecting a
“Rollout region” (see paragraph below). Furtherfusmformation is also available in
the NBN Co Migration Guide and in Telstra’s suppatsubmission.

As noted above, Telstra’s obligation to disconnettiggered as the NBN fibre
network is rolled out to different regioff§.When 90per cent of premises in a rollout
region have been “passed” by NBN fibre, NBN Co w#lclare a region “ready for
service”. This triggers Telstra’s obligation toabsnect all premises (with some
exceptions — discussed below) in that rollout regigthin 18 months. After this date,
Telstra is prohibited, except in certain circumsts(see sections 12 and 15 below),
from reconnecting or reactivating any premise thaserviceable by the NBN Co fibre
network”. Ultimately Telstra’s obligation to discoect is designed to facilitate
Telstra’s structural separation by “the designatay’ (currently 1 July 2018%?

For the sake of clarity, it is helpful to note sodeinitions. A premise is “passed by
the NBN Co fibre network” if it is included in asti published by NBN Co on its
website from time to time of premises that haveneessed by the NBN Co fibre
network and are capable of being physically coretetd the NBN Co fibre network.
A premise is “serviceable by the NBN Co fibre netkiaf it is in the Fibre Footprint
and is shown in the NBN Co service qualificatiostsyn as serviceable by the NBN
Co Fibre Network’” NBN Co has stated that after the ready for seate, “Access
Seekers will...be able to check whether a particotamises in that Rollout Region is
serviceable by the NBN by performing a service ifjgation check using NBN Co’s
B2B and online service portai®®

NBN Co notes that there may be instances in whigtemise is passed, but not
“serviceable by the NBN Co fibre network”. An exdmpf this might be “where a

305
306

Disconnection Protocols, clause 3.1 and AnnegéréUpfront Disconnection Triggers”

The Determination, subsections 9(8) and (9) &iputhat the migration plan must detail any
circumstances in which Telstra will not disconngemises by the designated day.

307 NBN Co Migration Guide, p.19

308 NBN Co Migration Guide, p.12
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body corporate in a residential apartment buildlngs not permit NBN Co to install
equipment in the common areas of the apartmendibgilwhich is necessary to enable
the connection of apartments within the buildingite NBN”3* As these premises will
still form part of the fibre footprint, Telstra Wibe required to disconnect them. These
premises will be serviced by NBN wireless or sitelervices™

Under the Disconnection Protocols, Telstra is @tliywed to continue to provide
services to “late premises” for up to 10 businesgsdafter the disconnection déte.
However, there are some exceptions to this req@neitmat allow for the continued
provision of services to, among others, premisaskBN Co has added to the fibre
footprint after the ready for service date, “initrarder premises” and premises that
receive special services from either Telstra oelstfa wholesale customer (see section
13 discussion).

“In-train order premises” are premises for whichNMBo has received a connection
order and scheduled installation work, but that NBdlbelieves will not be connected
by the disconnection dat&.Under the Disconnection Protocols, NBN Co is addigo
provide Telstra with a list of “in-train order prégas” at the disconnection date and to
continue to update Telstra as these premises d&idremme connected or the connection
order is cancelled? Telstra is allowed to continue to provide servi@ather over its
copper or HFC network) to these “in-train orderémises until the earlier of 30
business days after being notified of connectio@business days after the
disconnection dat&?

“Premises added to the fibre footprint after thedyefor service date” are premises that
NBN Co has passed at least six months prior tali@nnection date but that were not
on the “Proposed Fibre Footprint List” at the refmlyservice daté' Telstra can
continue to provide services to these premisestzkttee disconnection date where:

» Telstra has a contractual obligation to provideasoto the subscriber that is
longer than the time between the date that Telstnatified of the addition of
the premises to the fibre footprint and the disemtion date; and®

» the subscriber objects in writing to Telstra disoecting the premises on the
disconnection daté’

Telstra can provide services to these premisekthatearlier of the end of the notice
period or 18 months after the date that Telstreoitfied of the addition of premises to

309 NBN Co Migration Guide, p.19

310 NBN Co Migration Guide, p.19.

sl Disconnection Protocols, subclause 3.2(d)(i).

312 Disconnection Protocols, subclause 3.2(a). Thairement for in-train orders is that the
installation work for these premises must be scleetito commence before 30 business days
after the Disconnection Date.

Disconnection Protocols, subclause 3.2(b)

Disconnection Protocols, subclause 3.2(c).

Disconnection Protocols, clause 3.3(a)(i).

Disconnection Protocols, clause 3.3(a)(ii).

Disconnection Protocols, subclauses 3.3 (a)(iii).
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the fibre footprin£'® Another instance in which the Definitive Agreensepermit
Telstra to continue to provide services beyonddiseonnection date is where Telstra
is prevented by law from disconnecting a prentide.

It should be noted that the time periods in whielisira is obliged to disconnect all
premises to which it is allowed to continue to pdevservices after the disconnection
date also apply in relation to the time in whicHstia must “Special Service Enable”
the premise, where so required (see section 18sh&m below).

Finally, the Definitive Agreements provide thatcincumstances of “material adverse
customer impact”, the parties may decide to exthrdlisconnection daf&’. Material
adverse customer impact may arise where TelstitzeoFelecommunications Industry
Ombudsman have received a certain number of contplabm subscribers in a
particular rollout region about migration to the NBNhere the requisite complaint
threshold is reached, the parties may meet tomeaterthe root cause of the problem
and to decide whether to extend the disconnectiva loly two month&’ The parties
may extend the disconnection date for a furtherrvamths in the event that the
material adverse customer impact continues to bfeet>*?

Discussion of the requirements of section 9

Section 9 requires that the migration plan setloeipprocesses that Telstra will use to
disconnect fixed line carriage services suppliegreamises in a fixed roll out region
from a copper network (to the extent that the copeéwork is a separating network)
following the region ready for service date. Thpegcesses must be set out in
“sufficient detail to enable the ACCC to be sa&dfthat the processes are in
accordance with the general principles at sectoasd 21%% The processes and
systems used for disconnection will often be “bassas usual”, which refers to those
systems and processes that are currently in usgev&s, business as usual
disconnection systems and processes can only beasiee extent that they comply
with the general principles in sections 8 and21.

Section 9(3) requires that the processes set dboeimigration plan must not contain
requirements that are inconsistent with industrgragements for LNP that would apply
to migration to the NBN Co fibre network. NBN mig¢jcn may require robust porting
arrangements due to the fact that migration ta\B8l is likely to involve migration

318 Disconnection Protocols, subclause 3.3(a)(ivg#igulates that the notice period is taken to

commence 20 business days after Telstra is notifi¢he addition of the premises to the fibre
footprint.

Disconnection Protocols, clause 6.5.

Disconnection Protocols, clause 3.7(a).

This process is repeated where the material adwrstomer impact continues to have effect at
the end of the period of extension of the discotioadate. Clause 3.7(e) of the Disconnection
Protocols provides that the parties may undertadqute resolution if the Operational Review
Committee cannot reach agreement on whether toiéxhe disconnection date.
Disconnection Protocols, subclause 3.7(d).

The Determination, subsection 9(2).

Where a new process or system is required ttitédeidisconnection, then Telstra is obliged to
develop it in accordance with the principles —seetion 23 of the Determination.
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between networks on a significant scale. This riq@darly important as LNP
limitations may otherwise impede intense retail petition during the migration to the
NBN.

As LNP arrangements can involve industry wide ctinion processes through forums
such as Communications Alliance, section 9(3) et to the requirements of section
23, under which the migration plan must requiresiralto work in good faith with

other industry participants to ensure that the laxfangements satisfy the requirements
of section 8 and 21. That said, the LNP Code pes/itie minimum acceptable
practices and does not prevent industry particgpfnin agreeing to different
arrangements as long as other parties are notreel/&om participating in LNP.

Subsections 9(4) to 9(7) set out the requiremeanmtthe migration plan in respect of
premises for which no disconnection order has beesived by the disconnection date
(“no-order disconnection premises”). The DisconimecProtocols concerning Telstra’s
obligations with respect to “late premises” andtliain order premises” will be

relevant to a consideration of Telstra’s commitreegatdeal with “no-order
disconnection premises” under the migration plare Determination obliges the
migration plan to require Telstra to seek NBN Cadwvice about the order status of
these premises before disconnecff@he migration plan must also oblige Telstra to
notify its wholesale customers prior to disconr@mctf wholesale carriage services at a
no-order disconnection premisgs.

Section 10 — Specific principle - Disconnection @frriage services using HFC
network

The requirements relating to the processes fodigmonnection (deactivation) of HFC
services from premises in a fibre rollout regioa &rgely a reiteration of the section 9
requirements for copper services. However, as reetkies not supply voice or
wholesale telecommunications services over its IHEWork, there are no comparable
equivalence and LNP requirements under section 1ifose specified under
subsections 9(2) and (3).

The Disconnection Protocols provide for Telstraaatinue to provide services to
premises over its HFC network in the same circuntgisa as allowed for in relation to
its copper network. In other words the extensiothefdisconnection (deactivation)
date for copper services provided to, among otlilat® premises”, “in-train order
premises” and “premises added to the fibre footgiter the ready for service date”
also apply in relation to HFC servic&5lt should also be noted that Telstra is

permitted to provide FOXTEL and non-broadband eslagervices over its HFC

325 Note: any information so collected must be sutfi@information security requirements — see

section 29 discussion. The information securitaiagements that will govern the handling of any
wholesale customer confidential information relgtto migration are currently subject to a
“required measure development process” under se88¢2) of the Determination.

The Determination, subsection 9(5).

Disconnection Protocols, subclauses 5.1(c)(i) @havhich refers to clauses 2.2 and 2.3 of the
Disconnection Protocols.
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network indefinitely?*® These are referred to as “Permitted Services” itde
Disconnection Protocofé?

Section 11 — Specific principle - Coordination of@annection and disconnection

During the 18 month “disconnection window” Telstvaolesale customers will be
responsible for placing disconnection orders wigsira and also for placing
connection orders with NBN Co. The Explanatory &tant indicates that the purpose
of section 11 is to give RSPs “the responsibildymanaging their own migration
processes, with Telstra acting on their disconnadtistructions **° Section 11 relates
to the following elements of the general principglesections 8 and 21:

» continuity of service for end-users by minimisirgripds of service outage
(section 8)

* equivalence by limiting any competitive advantagésira may accrue by virtue
of its unique position in controlling the discontien processes (section 8 and
21)

» autonomy of wholesale customers over decisionstaheutiming of
disconnection to better enable the coordinatiotihaf disconnection with
connection to the NBN (section 8 and 19).

The extent of wholesale customer control will meited by the fact that it is efficient
for Telstra to control the systems and processasitl facilitate disconnection.
However, those disconnection systems and procéssedo allow for the exercise of
some discretion by a service provider must be §ipddby Telstra in sufficient detail to
ensure that the ACCC can assess their consisteitityhe general principles. The
requirements of section 19 of the Determinationralevant in this regard.

Further, the migration plan is to detail thosewmnstances in which RSPs will not have
any control over the timing and manner in whictcdimection may be conducted. For
example, current industry practice is that the eflaton of a voice service
automatically terminates any broadband or othexdfikne carriage service provided
over the same line. A further example in which velsale customers may not have
control over disconnection is provided by “laterprges”, which, under the
Disconnection Protocols, Telstra is obliged to distect 10 business days after the
disconnection date. Section 9(5)(e) of the Deteatm ameliorates this by requiring
that Telstra notify wholesale customers that pre\adrvices to “late premises” before
Telstra disconnects those premises.

328 Clause 5.2(a) of the Disconnection Protocolsstttat Telstra will meet its obligation to

deactivate an HFC premises where the RF Spectramiqusly provided over that HFC cable is
removed or physically disabled.

Disconnection Protocols, clause 6.3.

Explanatory Statement to the Determination, p. 6.
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Section 12 — Specific principle - restrictions onhte supply of carriage services
prior to and after the disconnection date

Telstra has stated in its supporting submissiaine SSU and draft Plan that:

Telstra is concerned that, in the lead-up to thee@inection Date, Telstra’s ability to
handle and process retail and wholesale discommertguests could be jeopardised if
Telstra also simultaneously receives other kindsrdér requests within the fibre
footprint in the same Rollout region (for exampiew orders to move or add new
features to existing service3§)1.

Section 12 recognises that there could be timasgluanigration, otherwise referred to
as “order stability periods”, which may necessitbééstra imposing restrictions on the
processing of orders relating to the supply ofdikee carriage services to premises in
particular roll out regions. Section 12 requiretttme migration plan specify any
“reasonable” circumstances in which Telstra propdseaestrict the processing of
transactions for retail or wholesale customerdlijoiag the rejection of, or failure to
process, requests from such customers). Furtherogel2 requires that any such
restrictions proposed in the migration plan be:

» in accordance with the general principles at sast®and 21

» imposed for the shortest period reasonably required

Section 12(3) states that the migration plan megptiire Telstra to review any such
restrictions imposed with a view to determining tiee the restrictions require
adjustment with the benefit of operational expeseeim the migration process when
requested to do so by the ACCC, the ITA or a whadéesustomer, and that request by
the wholesale customer is reasondfeThe migration plan must require Telstra, in
conducting a review, to consult with NBN Co.

Such restrictions will only satisfy the principle$ere the arrangements for order
stability periods outlined in the migration plame aapable of being applied in an
equivalent manner between retail and wholesalécrviFurther, the migration plan
must set out the actions that Telstra will taka#,a result of a review it is requested to
undertake, Telstra determines that the restrictimp®sed require adjustmetit.

Under the Disconnection Protocols, where premiseserviceable by the NBN Co
fibre network Telstra is prevented (with certaiceptions) from reconnecting or
reactivating services to those premises once theg heen disconnected. In other
words, if a premise is disconnected during the d®&tm migration window, preference
is given to connecting it to the NBN over reconnegit to the copper or HFC

network. Section 12(6) requires the migration gtaspecify the circumstances in
which Telstra will refuse, or agree, to supply tidee carriage services over a
separating network to a premises in a fibre roltegion where the request to supply
has been received after the relevant premisesdesdisconnected. An example of the
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Telstra supporting submission, p.26.
The Determination, subsection 12(3).
The Determination, subsection 12(5).
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latter circumstance is where a subscriber has stgdé¢he supply of “special services”
(see section 13 discussion).

Section 13 — Specific principle — Special Services

The requirements of section 9 will largely applythe processes Telstra will use for the
disconnection of standard voice and broadband fixexicarriage services currently
provided over Telstra’s copper network. Howeveg, ¢bpper network is used to supply
a range of other telecommunications services. Ttegggxial services” may not yet
have fibre based products that RSPs can use tadgroemparable services over the
NBN fibre network.

Section 13 of the Determination provides that thgration plan must set out when
Telstra intends to disconnect special services fasgaparating network in accordance
with the general principles at sections 8 and Elstfa and its wholesale customers
that currently provide special services to cust@mefibre roll out regions may
continue to do so beyond the disconnection datéhgdrregion. This will allow NBN
Co and industry to develop “go-to” fibre based prcts to which these copper based
special services can be migrated in the future.

Telstra has provided some examples of the spesnaices that it provides over its
copper network, some of which are also providesvhglesale customers by means of
ULLS and LS$*

» high speed broadband links used by businessesatolish “virtual private
networks”;

+ dedicated EFTPOS networks that are used to handl&ansmit in-store debit
and credit card transactions;

e communications between networks and public utédipipment or other
automatic equipment such as traffic lights, metggquipment, automatic teller
machines, alarm systems and medical equipment; and

» ISDN services that allow a single copper line taibed to support two digital
channels (e.g. voice and fax or multiple voicesyi&

Temporary Special Services

The steps and timing for disconnection of spe@alises will largely reflect Telstra’s
obligations to disconnect special services undeiéfinitive Agreements. The above
listed services are considered to be “Temporargi@p8ervices” for the purposes of
the Definitive AgreementS® They constitute some of the special service clabsted
under item 1 of the Schedule to the Determinafidre migration plan must set out

334 Clause 6.1(a) of the Disconnection Protocolshdistees that Temporary Special Services

comprise of Direct Special Services and ULLS/LSSdhSpecial Services.
Telstra supporting submission, p.22.
Disconnection Protocols, clause 6.1.
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when Telstra intends to disconnect the speciai@s\isted in Item 1 of the
Schedule?’

The special services listed in Schedule 1 to theel@nation comprise direct special
services (those special services provided by Bglsind special service inputs which
are those direct special service equivalents peavlnly wholesale customers over
ULLS or LSS. To comply with the principles, the magon plan will need to give
wholesale customers the right to nominate carrs&geices as special service inputs. It
will also need to specify equivalent requiremermscerning disconnection processes
and timing, including in relation to relevant natétions. Further, the processes and
timing for the reconnection of copper to allow tbe provision of special services must
be equivalent as between Telstra and its wholeses®mers.

Telstra has provided a summary of special sendgEonnection arrangements noting
“Special Services will have their own disconnectimmeline and process, triggered
either by NBN Co’s development of fibre-based prdushich can support a particular
class of Special Service or by Telstra’s own pro@xit arrangements>®

The Definitive Agreements make provision for NBN t©oaundertake development of
NBN products to which RSPs will be able to migred@per based special services.
This involves NBN Co undertaking consultation oprgpriate functionality for a
particular type of Temporary Special Service ineorid publish a white paper outlining
how the NBN can be used to support that specisicet® The Definitive Agreements
provide that unless the product functionality igeacked to by Telstra, the disconnection
date for that class of special service will (geligydoe 36 months from the date the
white paper was published by NBN €9.

Where Telstra notifies NBN Co that the additionaidtionality proposed would not
enable the special service to be migrated to thil Niire network, the matter will be
referred to an independent assessor for deterrmmakhe outcome of the
determination will affect the disconnection datetfee relevant special services
class®*** Further information on these arrangements is gexvion pages 28 and 29 of
the NBN Co Migration Guide.

Beyond the disconnection date, “any Special Seswdagéhin that class must be
disconnected at the Disconnection Date in the saayeas standard services in any
future Rollout Regions that are migrated (includéigconnection of ULLS and LSS
used to supply services which are equivalent tei@p&ervices of that classy?® If

NBN Co does not publish a white paper on a padicsippecial services class before 5
years after the commencement of the Definitive Agrents, then the disconnection
date for that class will be subject to Telstra’sihass as usual product exit processes.

337
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342

The Determination, subsections 13(1) and 13(2).
Telstra supporting submission, p.22.

NBN Co Migration Guide, p.29.

NBN Co Migration Guide, p.29

NBN Co Migration Guide, p.29

Telstra supporting submission, p.22.
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Contracted Special Services

The Disconnection Protocols also set out Telsttiessonnection obligations with
respect to “Contracted Special Servic&8Contracted special services, referred to
under item 2 of the Schedule to the Determinatonsist of a group of existing retail
contracts (comprising not more than 100,000 sesyif which Telstra states that it
could “face significant liability for disconnectidi** Neither the Determination nor the
Definitive Agreements provide a similar exemption the retail contracts of wholesale
customers.

However, the Disconnection Protocols require thedstfa not renew a contract for the
provision of contracted special services withoet¢bnsent of NBN C&? To this end,
Telstra is obliged to notify NBN Co upon the expafythe contracted special services
contract. The qualification to this requiremenivisere the customer exercises a
contractual right to extend or renew the contratthout Telstra’s consent. Otherwise it
is at NBN Co’s discretion whether the contract rhayenewed?®

Section 14 — Specific principle — maintaining a sbtlial tone

This specific principle relates to no-order discection premises to which Telstra has
been providing a WLR or standard telephone semim® to the disconnection date.
Telstra must continue to provide, as far as prabte; a soft dial tone to any such no-
order disconnection premises where no NBN servaseldeen connectétl. This soft
dial tone must be maintained until the earlier @b2siness days after the
disconnection date for the fibre rollout regioruatil the premise is connected to the
NBN.*2 Telstra states that soft dial tone “allows an eser to contact emergency
services, the ‘1100 Dial before you Dig’ service]skra customer service, and fault
reporting phone numbers, but prevents the service being used to make any
chargeable outbound calls or receive any inboulig’céd’

Access seekers should note that section 14 doesauite Telstra to maintain a soft
dial tone for customers supplied using ULLS or LSS.

Section 15 — Specific principle — reactivation ofarriage services

Telstra is required, with certain exceptions, ®cdnnect all premises that are
serviceable by the NBN Co fibre network. For exaemla retail or wholesale special
service is requested at the premises (see se@iabdve) or if there is a mass outage
on the NBN that affects a whole roll out regionr [@ip to 5 days), Telstra can reactivate
previously disconnected fixed-line carriage servipeovided over its HFC or copper

343
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Disconnection Protocols, clause 6.2.

Telstra supporting submission, p.37.

Disconnection Protocols, clause 6.2(c).

Disconnection Protocols, clause 6.2(c).

Soft dial tone is not a fixed line carriage seevior the purposes of the Determination; as per
Explanatory Statement to the Determination, p.8.

348 The Determination, subsections 14(1)(e) and 14)2)

349 Telstra supporting submission, p.24.
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networks®*° This circumstance is referred to under the DefiaiAgreements as one of
“Material Unavailability of the NBN Fibre Network®! Another exception to the
requirement that Telstra permanently disconneeatisre there is a “Permanent
Cessation of Operations/Insolvency Event” in refatio the NBN

Section 16 — Specific principle — equipment of whesale customers

This specific principle requires the migration ptarset out a “fair and practicable”

process to be used by a wholesale customer tosatet¢stra’s facilities to remove any
equipment belonging to that wholesale customer.pfrase “fair and practicable” can
be interpreted as reflecting the need to ensuteatti@ess seekers have sufficient time
and opportunity to remove their equipment from fralexchanges and other facilities.

Division 2 — General principle (Section 17 to 20) timetable for disconnecting
fixed line carriage services

Division 2 comprises general principle 17 and sjpeprinciples 18 to 20. It is a
requirement of section 577BC(2)(b) of the Telco thett the migration plan set out a
timetable or method for determining a timetabletf@ disconnection of fixed-line
carriage services from separating netwdrké.is against the principles of Division 2
that the adequacy of the migration plan provisiomscerning the timing of
disconnection must be assessed.

Section 17(4) requires the migration plan to sétaotimetable or method for
determining a timetable for Telstra to cease t@Buany special services and any
special service inputs that are not disconnectau f separating network in a fibre
rollout region at the disconnection date for thiatef rollout region. The Telco Act
imposes the same requirement in relation to thengrof the action that Telstra will
take to commence supply of services over the NBBection 30 of the Determination
requires the migration plan to set out the actia Telstra will take to commence
supply of services over the NBN.

Consistent with paragraph 8(1)(c) and subsectigm)l%ection 19 provides that the
migration plan must set out reasonable steps thdicdesale customer may take in
order to control the timing of the disconnectionTwlstra of wholesale carriage
services. The migration plan must also set outkaoyvn circumstances where a
wholesale customer may not be able to take thepsSt To this end, the migration
plan will need to set out in sufficient detail hawvholesale customer can control the
timing of disconnection of services as well as (ekngwn) circumstances where a
wholesale customer cannot control the timing ofammection. An example of the
latter circumstance is the automatic disconneafddSL services as a result of the

350 NBN Co Migration Guide, p.26.

%1 Disconnection Protocols, clauses 8.1 and 8.2.

32 Disconnection Protocols, clause 8.3.

33 Telco Act, paragraph 577BC(2)(b).

34 Telco Act, paragraph 577BC(2)(b).

35 Control of disconnection timing and processestisn 19, the Determination.

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Discussion Paper

144



disconnection of voice services on the same cofgmel the interaction between LNP
requests).

Division 3 — General principle — equivalence regatidg disconnecting Telstra retail
business units and wholesale customers

Section 21 — General principle

Section 21 provides that “the migration plan muswe for the equivalent treatment
of wholesale customers and retail business unitisanmplementation of processes for
disconnecting carriage services from a separattgark at premises in each fibre
rollout region”. The Explanatory Statement states section 21 is:

intended to prevent Telstra from using its roleligsconnecting services to gain unfair

commercial advantage as fixed-line carriage sesvi@nsition to the NBN Co fibre

network>°®

This general principle complements the generalggla in section 8, in particular, the
requirement in paragraph 8(1)(d). In combinaticgsthprinciples establish the
equivalence requirements with which the steps anithg of disconnection processes
set out in the migration plan must comply, and cw to comply. For example, it is
against the general principles in section 8 anthai.the adequacy of disconnection
processes must be assessed initially and on anrmnasis, as provided for under
section 23 of the Determinatidt.

Section 22 — Specific principle — prohibition of meketing activity

Over the course of the migration process, Telstraleyees may have to attend a
premise in an NBN rollout region for a variety ehsons associated with either
disconnection or connection (if contracted to penfevork on behalf of NBN Co). The
migration plan must specify that an employee onagéTelstra is prohibited from
undertaking any marketing activities when attengirgmises in a fibre rollout region
for the purpose of:

* connecting a retail customer to a non-Telstra ageriservice provided over the
NBN Co fibre network

» disconnecting a retail customer of wholesale custdnom a separating
network.

Division 4 General principle — use of adequate prasses
Section 23 — General principle

The Determination allows for Telstra to use exgfimocesses and systems to facilitate
disconnection. This position is supported by thel&xatory Statement which notes, in
relation to section 23, that:
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Explanatory Statement to the Determination, p.10.
The Determination, section 23.
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In order to minimise industry costs and disruptiibis proposed to use existing processes, as
far as practicable, for implementing and managiegdrocess for disconnecting services at

premises in fibre rollout regions and the portifidgoeal telephone numbers to another

network>°®

However, the extent to which business as usuakgs®s can be used to implement or
manage disconnection depends on whether they agriate to facilitate the migration
of customers in a manner consistent with the gépereciples in sections 8 and 2%.
The migration plan must require Telstra to amendany an existing process (to the
extent that it is Telstra’s control) where the ACG:Ghe ITA makes a determination,
in accordance with section 23(2), that the procestonsistent with either of those
provisions. To this end, the migration plan must:

* require Telstra to work in good faith with othedustry participants to ensure
that disconnection processes and LNP processe®asestent with sections 8
and 21

» provide sufficient detail about existing procesesmplementing and
managing disconnection to allow the ACCC or the EdAletermine whether
the existing processes are consistent with sec8arsl 21;

» establish a clear and straightforward processi@™CCC or the ITA to require
Telstra to vary existing processes where they areonsistent with sections 8
and 21.

Section 24 — Specific principle — specification afisconnection processes

To satisfy section 24, the migration plan will neede sufficiently detailed to enable
the ACCC to determine whether the processes usdiddtonnect wholesale customers
are consistent with sections 8 and 21. Specificig migration plan must set out the
processes that will be required for a wholesaléorasr to lodge, and for Telstra to
accept, process and execute, an order from thaesdle customer for disconnection
from a separating network of wholesale carriageises supplied to that wholesale
customer at premises in a fibre rollout region.

Further, the migration plan must specify whichcdisnection processes will be used
by Telstra to disconnect wholesale customers irvén®us types of disconnection
scenarios that may arise, including, but withomitation, each of the circumstances
specified in section 24(2). These disconnectiomages relate to:

» the disconnection of copper lines resulting fromNNBo’s use of a pull through
connection process

» the disconnection of copper lines used by multgglesice providers and

» the disconnection of standard telephone servi@slin
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Explanatory Statement to the Determination, p.10.
The Determination, section 23(1).
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The migration plan could potentially satisfy thesjuirement by providing detailed
information about the above disconnection scenaodise extent that these scenarios
are not covered by the standard processes forrtection. However, this requires that
the migration plan is clear about the applicabidifystandard processes to the specific
scenarios.

Pull Through

Pull through is a connection process that may ke by NBN Co, whereby the
existing copper line is used to “pull” the NBN fébthrough the lead-in conduit to
connect a premises to the NBN. NBN Co has statatthie pull through process
“enables NBN Co to use existing infrastructure adiyein place, and minimise the need
to install new underground infrastructure whenatistg NBN fibre cables?® Further
detail on the process and NBN Co, Telstra and vaatdéecustomer responsibilities in
relation to pull through is provided in the NBN ®hgration Guide and the Telstra
supporting submissiofi*

As Telstra notes, pull through is, in the mainNBN responsibility as it is a process
“associated with the connection of premises taNB&”. %% It is important to note that
the copper or HFC line used to complete pull throwgl be reconnected if the end-
user has not yet cancelled the carriage serviggdied over that liné%® In these
circumstances it is appropriate to characterisktprdugh as resulting in a “temporary
outage” in Telstra’s systems. Telstra notes thatdighrough will not cause a
cancellation of a copper service, “the service glewfor the current Telstra service
will still need to lodge a disconnection requestaacel the Telstra wholesale
service.®*™

NBN Co may undertake pull-through at its discrefidiHowever, there are a number
of matters that NBN Co (or more specifically, thBM Co contractor) must be
satisfied of before it can exercise this discretidamely, NBN Co must:

« Form a reasonable view that “pull through” can bmpleted that dajf°

» Establish that there is a cable that can be uspditehe fibre through the lead
in conduit®” The NBN Co Migration Guide lists a number of cimstances in
which copper or HFC lines will not be used for ghllough. These include
where an end-user or Telstra wholesale customendtgsrovided the requisite
consent to use pull through (see discussion ofuired consents” below¥?
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NBN Co Migration Guide, p.22.

NBN Co Migration Guide, p.22-27 and Telstra supipg submission, p.21, 25-26.
Telstra supporting submission, p.21.

NBN Co Migration Guide, p.22.

Telstra supporting submission, p.21.

365 NBN Co Migration Guide, p.22.

366 NBN Co Migration Guide, p.23.

367 NBN Co Migration Guide, p.23.

38 NBN Co Migration Guide, p.23-24.
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* Depending on the circumstances, ensure that theecap HFC line is
reinstated or that a temporary line is installethatpremise¥”’

The arrangements for pull-through contemplate sow@vement from Telstra’s
wholesale customers. NBN Co will need to be sua¢ wholesale customers have
consented to pull-through being undertaken at emnjzeto which they supply services.
These “required consents” can be obtained by elig Co or Telstrd’® The ACCC
understands that NBN Co intends to seek consentsalgyof its Wholesale Broadband
Agreement* The ACCC also understands that Access Seekerbeavible to add
notes to orders on a case-by-case basis that med#BiN Co’s decision as to whether
to employ pull-through. NBN Co notes that respottigitfor obtaining end-user
consents will depend on whether the end-user ienaly between service providers in
migrating to the NBN?

The pull through arrangements also require thastieivholesale customers are
responsible for carrying out certain tests to emshie connectivity of reinstated or
temporary lines to premises at which pull througbk heen used. “Reinstatement tests”
are to be used to ensure the connectivity of raiedtcopper or HFC lines and “remote
tests” to ensure the connectivity of temporarydingelstra has already undertaken to
conduct these tests for its own retail customeesstia wholesale customers may
expressly indicate that it does not require thégperance of these tests if it so
wishes?"

It is worth noting that, where an RSP agrees taluonthese tests but do not perform
them within a certain time after NBN Co’s requasN®&N Co cannot contact the RSP
to carry out the test, then NBN Co may leave tlarise without having confirmed
successful connectio®. Having said that, NBN Co must itself be satisfilealt
reconnection has been successful before leavingrémises.

NBN Co will not complete pull through where theseai “Pull Through Exception

Event” which refers to, among other things, evenish as natural disasters or safety or
property damage riské: Finally, NBN Co has noted that “in relation toonfnation
concerning pull through activities Telstra is...pimted from using that information to
market, promote or sell carriage services to agretisat is not an existing customer of
Telstra for those carriage servicé8.”

Section 25 — Specific principle — development of stonnection measures

This principle complements the general principlsection 23 which allows for the
ACCC or ITA to determine that Telstra must devedopew disconnection measure

369 NBN Co Migration Guide, p.26.
370 NBN Co Migration Guide, p.24.
s NBN Co Migration Guide, p.24-25.
37z NBN Co Migration Guide, p.25.
373 NBN Co Migration Guide, p.25.
374 NBN Co Migration Guide, p.26.
37 NBN Co Migration Guide, p.23.
376 NBN Co Migration Guide, p.35.
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where existing processes are inconsistent withaex8 and 21. Section 25 states that
where disconnection measures must be developeelbyrd in accordance with
paragraph 23(3)(b), the migration plan must regsireh disconnection measures to be
consistent with the general principles at sectbasd 21 and approved by the ACCC
or ITA.

Section 26 — Specific principle — modifications texisting processes and
disconnection measures

This principle fits under general principle 23 wiiequires Telstra to use processes
that are consistent with the principles of equiakeand efficient and timely
disconnection. The migration plan must set out homholesale customer of Telstra
may propose a modification to an existing proces®st in the migration plan or a
modification to any disconnection measures develapeccordance with specific
principle at section 25. The migration plan musbaequire Telstra, where it receives
such a proposal, to consider and consult in goibl féth the wholesale customer
about the proposal. These processes must be stipispute resolution in accordance
with the requirements of section 33.

Division 5 General principle — using standard Telst operating systems,
interfaces and processes

Section 27 — General principle

The general principle in section 27 requires thgration plan to specify that Telstra
must use standard operating systems, interfackpragesses to receive and process
orders for disconnection. As noted in the Explana8iatement, “this is intended to
minimise costs for both Telstra and other induptgticipants™®® However, where the
ACCC or the ITA determines, in accordance withgh&cess set out in section 27(1),
that a standard operating system, interface orgsts inconsistent with the general
principles at sections 8 and 21, then the migrgtian must require Telstra to amend,
vary or modify it.

The Explanatory Statement provides some clarithimregard, stating that “a system,
interface or process is inconsistent with the galnaninciples at section 8 and 21 if it is
inefficient, does not minimise disruption to seeva&upply, does not allow wholesale
customers to retain autonomy regarding the mignatfctheir customer services, or is
not equivalent to the way in which Telstra discartaéts own services’”™ The
migration plan must establish an effective andcedfit process, without undue limits
on the ACCC or the ITA’s capacity to require Tedstio vary existing processes where
they are not consistent with sections 8 and 21.
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See note to subsection 26(3).
Explanatory Statement to the Determination, p.12.
Explanatory Statement to the Determination, p.12.

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Discussion Paper

149



Division 6 — General principle — supply of informaton by Telstra to NBN Co
Section 28 — General principle

Section 28 aligns with the overall objectives ofieglence in sections 8 and 21 in that
it is intended to “assist the ACCC in preventindsira from gaining an unfair
competitive advantage over its wholesale custom®s consequence of supplying
particular types of information to NBN Co to aicktrollout of the NBN.** The
Definitive Agreements make provision for the exa@aof information between Telstra
and NBN Co that will be relevant to a considerawbthis section.

For example, Telstra is to provide NBN Co with imf@tion for the purposes of
“required consents” for pull through obtained framwholesale customers (see section
24 discussion). The migration plan must specify Trestra will notify the ACCC in
writing, from time to time, of the kinds of inforrian that it will supply to NBN Co for
the purpose of either the commencement of supplip services or disconnecting
fixed line carriage services from a separating netvat premises in a fibre rollout
region; and the circumstances in which it will siyphose kinds of information to

NBN Co?2®*

Section 29 — General principle — Protection of infanation

Telstra will be provided with information by NBN Gfor example in relation to the
“in train order” status of a premise) or by wholesaustomers (for example in relation
to special services) that is of potential comménadue. Section 29 requires the
migration plan to set out effective measures tlestra will take to ensure that
Telstra’s retail business units cannot obtain @aiucommercial advantage over
wholesale customers as a result of its accessstinformation. The migration plan
must also provide for the protection of confidehitidormation disclosed to Telstra in
accordance with its migration activities.

There are two primary ways to address concernstgdmdential commercial advantage
accruing to Telstra through its access to inforamatFirst, Telstra can implement
robust and effective information handling and riagcing rules to ensure that
wholesale customer information is not made avalablTelstra’s retail business unit.
Second, in relation to information provided by NBN, any unfair commercial
advantage could be alleviated by requiring theldssoe of relevant information to
access seekers at the same time as Telstra.

As Telstra has noted, it is possible that “moghefinformation which [Telstra]
receives from NBN Co under the Definitive Agreensentll be the same information
which NBN Co makes available to all service provedelf so, this would “operate to
substantially reduce the risks associated withrmédion provided to Telstra by NBN
Co".%
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Explanatory Statement to the Determination, p12.
The Determination, section 28(a).
Telstra supporting submission, p.27.
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The NBN Co Migration Guide provides a useful sumyrafrthe information provided
by NBN Co to Telstra under the Definitive Agreensefit Telstra may receive a variety
of information from NBN Co for the purposes of coemement of supply of fibre
services or the disconnection of fixed-line careiagrvices, including information
relating to NBN Co’s Rollout Plan, the Region RedatyService date and Proposed
Fibre Footprinf®*NBN Co has stated that all of the information idé&provided by
NBN Co to all RSPs at the same time. The “RolldanPwill include details of
infrastructure relating to the infrastructure ordgrprocess under the Definitive
Agreements, some of which may be commercial inidente. However, the ACCC
understands that most of the information contathedein will be provided by NBN
Co to other RSPs by way of the published 3 yegeat and 3 month Rollout Plas.

NBN Co has noted that the Definitive Agreementgduide for instances in which
“NBN Co will provide Telstra with certain informatn which will not be provided to
all Access Seekers® This information will include information relevatd a
determination of the amount payable to Telstradfeconnection of premises in a
rollout region as well as disconnection and corninadhformation to “enable Telstra to
safely disconnect the correct premises at the cotirae; and to assist NBN Co to
perform pull through activities®’

Section 30 — General principle — commencing to suppfixed line carriage services
using the national broadband network

The Determination requires Telstra to set out gt®a it will take to commence
supply of services over the NBN. Under paragrapfB&n2)(b) of the Telco Act,
Telstra is also required to set out a timetablelfercommencement of supply or a
method by which a timetable can be determined.

Section 31 — Procedural principle — reporting framevork

An effective reporting framework is necessary tewga Telstra’s ongoing compliance
with the migration plan as well as to ensure thgoimg consistency of the processes,
systems and interfaces Telstra is to use for disection with the general principles in
sections 8 and 21. To this end, the migration ptaist provide for a reporting
framework that requires Telstra to report on mattkat would enable the ACCC to
assess whether the general principles are beinglaahwith. These matters could
include, for example:

* The period of any service outage, and the timertdeit to be rectified.

* The time taken to complete LNP process and anylancprocedures.

33 NBN Co Migration Guide, p.41-44
34 NBN Co Migration Guide, p.41-44
385 NBN Co Migration Guide, p.43
386 NBN Co Migration Guide, p.35
387 NBN Co Migration Guide, p.35
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* Any circumstances in which services were not cdedebr LNP was not
available, as the wholesale customer had sought.

Section 32 — Procedural principle — rectification

This rectification principle follows on from theipciples that cover the reporting
framework, and requires the migration plan to setaoprocess for rectification to
apply in the event that the planned reporting fraor& identifies that the provisions of
the migration plan do not comply with the generahgiples. The rectification process
will need to be robust, effective and timely.

Section 33 — Procedural principle — dispute resolign

The Determination refers to the need for reviencpsses, and systems and process
modification measures to be subject to disputeluéisa, including by an ITA. For
example, the following sections provide that an li§A0 have oversight of:

* Matters concerning “order stability periods” (seatil2).

* Modifications to existing processes and existingcpsses and disconnection
measures (section 26).

Section 7(2) of the Determination states that ahy an ITA may have as a dispute
resolution body in relation to the migration plardependant on the establishment of
the ITA under Telstra’s SSt Should the ITA be established under the SSU,litcto
be provided with jurisdiction to resolve disputeseélation to the above matters. The
requirement that the dispute resolution processdeguate requires that it be timely
and the ITA has authority to effectively resolvepites.

In the event that the ITA is not established, thgration plan will need to provide for
adequate dispute resolution by another means.

Section 34 — Procedural principle — scope of moddations to processes

Section 34 requires that the migration plan plaegtain limits on the types of process
modifications that Telstra can be required to utade:. The Explanatory Statement
notes that “In line with the Government’s policystfuctural reform for the
telecommunications sector, these provisions giviaicgy to Telstra that it will not be
prevented from disconnecting its copper and HF@aokds in accordance with the
migration plan and the definitive agreements adNB#&l Co fibre network is
deployed™®®

388 The independent telecommunications adjudicatprasided for under section 152EQ of the

Competition and Consumer Act 2010.

389 Explanatory Statement to the Determination, p.14.
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Section 35 — consultation with NBN Co

Telstra’s disconnection obligations will have afeef on the timeliness and efficiency
with which RSPs and end-users can migrate to the.M& a result, this section
requires Telstra to consult with NBN Co in spedlf@rcumstances.

Section 36 — Procedural Principle — Required measardevelopment processes.

This section recognises that Telstra might not fteexeloped some of the processes,
business practices or measures required to discbseevices as part of a migration of
Telstra’s fixed-line carriage services to the NBbl fibre network. The Explanatory
Statement recognises that “it may take Telstra soimeto develop these required
measures” and as a result, Telstra “may insteddhew process for the development
of a required measure after it has submitted thlggation plan to the ACCC*° The
required measure development process will have wulficiently robust and detailed
to give the ACCC confidence that the resulting peses will comply with the
principles. Any required measures will need to ctymyth the principles and be
approved by the ACCC.

13.3 Specified Matters Instrument

The Specified Matters Instrument covers mattersdhaigration play “may” and
“must not” contain. Section 4 sets out a tablengsthe matters that the migration plan
“may contain” while section 5 lists the matterstttiee migration plan “must not”
contain. The ACCC will consider this instrument wlassessing Telstra’s migration
plan.

The Explanatory Statement to the Specified Mattessument states, in relation to the
matters that the migration plan “may contain” thtte effect of the Instrument is to
clarify the scope of the migration plan to ensinat it is able to include provisions
implementing all the migration plan principles sat in theTelecommunications
(Migration Plan Principles) Determination 201%"* The Explanatory Statement adds,
in relation the matters that the migration plan Stiot” contain that “in setting out
matters that provisions in a migration plan mustdeal with, the Instrument ensures
that some measures that are not appropriate flusion in the migration plan but
which could otherwise be argued to come withirpdtential scope, such as terms and
conditions of access to the NBN, will not be addegsby the migration plari®?

390
391
392

Explanatory Statement to the Determination, p.14.

xpPlanallo o LalE O = O = s y
Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Discussion Paper

153




14 Discussion of issues

« Where the migration plan principles are highly prggive, assessment of the drafft
Plan is a relatively straightforward exercise. Hoare where the principles are
more general in nature, assessment of the draft#ilbinvolve matters of
interpretation and degree as to whether the praposasures meet the standard
required by the principles.

U

« The ACCC'’s preliminary view—subject to submissidmsn interested parties—ig
that the draft Plan is likely to comply with thegration plan principles.

- This section highlights specific issues which tHe@C is interested in examining
in detail through the consultation process. Howgs@bmissions are welcome on
any aspect of the draft Plan.

14.1 Introduction

The ACCC’s mandate is to assess Telstra’s draft &jminst the requirements of the
Determination. The Determination is made up of gangrinciples, specific principles
and procedural principles. Sections 6 and 7 oxbrmination require the ACCC to
consider the draft Plan against all the principles.

General principles are the overarching policy pples, while the specific and
procedural principles set out additional detailareling the matters that must be
addressed in the PIdH.Section 6 also clearly states that one categopyintiples
does not limit or otherwise affect the applicatajranother.

The ACCC notes that a number of principles are peegcriptive in nature. Where this
is the case, the question of compliance with tihecples is more straightforward.

Other principles are broader in scope and incotpgratentially less clear-cut elements
such as reasonableness and appropriateness. Thealsoapecify a particular
standard which the migration plan must meet to dgmjih the principles, such as “to
the greatest extent practicable”. In these insrbe question of compliance with the
principles will involve interpretation and mattersdegree, and will necessarily require
more detailed consideration.

This section seeks the views of interested pantigarding whether the draft Plan
adequately satisfies some of the principles. t &ighlights for comment some
specific issues which the ACCC considers may béerdious.

393 Explanatory Statement to the Determination, p.4.
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14.2 Overall compliance with the principles

Attachment B maps the provisions of Telstra’s draft Plan agaims principles in the
Determination. In addition, Telstra has submittddgdn level table to explain how it
considers each of the general principles is adddeissthe draft Pla!

The ACCC'’s preliminary view—subject to submissidrmsn interested parties—is that
the draft Plan is likely to comply with the printag.

This section discusses a number of specific isatnsh the ACCC is interested in
examining through the consultation process, tosagsidetermining whether the draft
Plan in fact satisfies all of the principles to tiequisite standard.

50. Are the provisions of the draft Plan compliant wiile requirements of the
Determination?

14.3 Disconnection of copper services

Section 9 of the Determination requires a migraptam to set out the disconnection
processes that will be used to disconnect coppeicss in sufficient detail for the
ACCC to determine compliance with sections 8 and 21

In Schedule 1 of the draft Plan, Telstra has settmudisconnection processes for both
its retail and wholesale customers in the followsegnarios:

» disconnection of voice services where the numbeoideing ported

» disconnection of broadband services (retail coppeadband or Wholesale
ADSL Layer 2) or LSS due to the disconnection atecservices using the
same copper path, where the number is not beirtggor

» disconnection of a voice service and/or a broadlsandice (retail copper
broadband, Wholesale ADSL Layer 2 or LSS) wherentimaber is being
ported;

» disconnection of broadband services (retail coppeadband, Wholesale
ADSL Layer 2 or LSS) where the voice service ongame copper line is not
disconnected

+ disconnection of ULLS services
+ disconnection of wholesale LSS.

The draft Plan sets out the various stages of peneg disconnection orders in a
simplified and high level manner rather than, fample, referring to the technical
specifications of the Telstra systems and procasses for every stage of
disconnection, as might be included in an operatinanual.

394 Telstra supporting submission, p.31.
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Section 9 does not specify the precise form in tigisconnection processes must be
set out. On its face, Schedule 1 would appeartisfgshe requirements of the
Determination. However, the ACCC queries whetherével of detail in Schedule 1
of the draft Plan is sufficient to enable an assesd of the relevant disconnection
processes against the general principles in sec8and 21.

51.Does the level of detail in Schedule 1 give indusgrtainty that disconnection
processes will ensure efficient and timely discatioas and promote equivalence
service continuity, and the autonomy of wholesalgt@mers? If not, what further
detail needs to be provided?

14.4 Specific disconnection scenarios

Section 24 of the Determination requires a migraptan to set out the processes that
will be required for a wholesale customer to lode] for Telstra to accept, process
and execute disconnection orders. In additionj@@e@4 requires a migration plan to
specify the processes to be used by Telstra tow®ct premises in certain specific
scenarios, including but not limited to disconnectivhere:

* multiple service providers are providing servicesacsingle copper line
» only a standard telephone service is provided theerelevant line

» the disconnection occurs in the course of connedtidhe NBN via pull
through.

Clause 6.1 of the draft Plan states that Telstleuse the disconnection processes in
Schedule 1 for managing and implementing the disection of Premises. Schedule 1
expressly states that it includes the scenarioseuinelltiple service providers are
providing services on a single copper line and whikere is only a standard telephone
service.

Clause 10 of the draft Plan states that pull thinomgy be required in the course of
connecting to the NBN and that this will be thepa@ssibility of NBN Co. Clause 10
also includes information about Telstra’s role in:

» informing NBN Co about the suitability of a leadaanduit for pull through
» obtaining consent from wholesale customers to uaklerpull through
* notifying wholesale customers of a “Pull ThroughcEption Event”.

However, clause 10 of the draft Plan does not §p#doe processes that Telstra will use
to disconnect premises where pull through is inedlMn this regard, Telstra states in
its supporting submission:

Pull through is not a ‘deemed disconnection’. NBbli€ required, except in very
limited circumstances, to reconnect the Telstrgpeofine. This means that the
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service provider for the current Telstra servich still need to lodge a
disconnection request to cancel the Telstra whiglessavice®®

The ACCC therefore understands that Telstra intéordihe standard disconnection
processes specified in Schedule 1 to satisfy tp@inements of section 24 of the
Determination in relation to pull through. Whilagtapproach is acceptable on its face,
it is not clear whether Schedule 1 deals withelkvant matters that could arise when
pull through is used.

52.Are there any specific disconnection scenarios whie not adequately specified
in the draft Plan?

53.Is any additional detail required in Schedule thefdraft Plan in relation to
processes used to disconnect lines where pull ghrbas been used?

14.5 Required Measures

Section 36 of the Determination allows for certamieasures or processes that have not
been developed at the time the draft Plan is suédio be developed after the
migration plan comes into force. Schedule 7 of ffals draft Plan lists the matters
which Telstra has deferred for development as Redqeasures.

The draft Plan includes some information aboutpitoeess for future development of
certain Required Measures. In Schedule 6 of thi¢ Btan Telstra has outlined the
principles that will guide the development of thBMCo Migration Information
Security Plan. In addition, clause 24.4 providedlie operation of a notification
regime prior to the development of the NBN InforroatSecurity Plan.

Schedule 3 also sets out an indicative processT#latra anticipates it will take when
undertaking Managed Disconnections.

As part of developing the Required Measures, se@®requires Telstra to consult
with wholesale customers and publish a work plarntowebsite setting out the target
date for completion and key milestones.

While this consultation will take place in due cesirf the draft Plan comes into force,
the ACCC invites any comments from interested paribout key issues that need to
be addressed in the development of the RequiredMes after acceptance of the Plan.

54.What key issues should be addressed in the develupoh any of the Required
Measures?

55.Do parties consider that an information securignghat was consistent with
Schedule 6 of the draft Plan would be consistettt gection 29 of the
Determination? Should the plan provide assuramaeany other features or
attributes will be included in the information satuplan?

39 Telstra supporting submission, p.21.
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14.6 Dispute resolution process

Section 33 of the Determination requires the migraplan to provide for an adequate
dispute resolution process, which must be overbgehe ITA (provided that it is
established under the SSU).

Clause 31 of Telstra’s draft Plan nominates the PrAcess set out in Schedule 5 of the
SSU for the resolution of disputes under the migngplan. The draft Plan would
therefore appear to satisfy the requirement faspude resolution process that is
overseen by the ITA. The substantive issue thaAthEC must assess is whether the
ITA Process nominated by Telstra is capable of adée” dispute resolution.

The ITA is intended to be an independent body nesibte for the resolution of
disputes between Telstra and its wholesale cus&ifi&ection 6 of Part A to this
consultation paper discusses the structure anceframk of the ITA with regard to the
criteria set out in the Ministerial Criteria Instnent. The draft Plan relies upon the ITA
Process coming into effect through the SSU. Inetlent that the ITA Process is not
established, the draft Plan will need to providedo alternative dispute resolution
process before the Plan can be approved.

The ITA Process as set out in the SSU appears tajble of resolving disputes that
arise between wholesale customers and Telstra tinel@rovisions of the draft Plan.
However, the ACCC seeks the views of interestetigsain relation to the adequacy of
the ITA Process given certain strengths and linoitest

Schedule 5 of the SSU gives the ITA jurisdictiomdsolve disputes arising under the
Plan. Clause 31 states that disputes under thecBfahe directly referred to the ITA
Process without first being considered internallylelstra. However, the draft Plan
does provide wholesale customers with the oppdstuairaise proposals for
modifications to processes and review of the O8tability Period directly with

Telstra®’

Clause 8 of Schedule 5 of the SSU specifies thesinyation process and timeframe
for the resolution of disputes under the ITA Pracde ITA Process is intended to
resolve disputes rapidly, with a standard indiaatimeframe of five weeks for
resolution®*® Complex disputes or disputes involving a numbewrloblesale customers
will take longer to resolvé?

As discussed, as part of the ITA Process thereetain prerequisites that must be
addressed before the Adjudicator can accept amcagiph, including:

« an ITA agreement between the wholesale customeT afstrd

396 Explanatory Statement to the Ministerial Critdriatrument, p. 8-9.

397 Draft Plan, clauses 13.2 and 28.3.
398 SSU, clause 3(b), Schedule 5.

399 SSU, clause 3, Schedule 5.

400 SSU, clause 19.4(a) and Schedule 6.
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« payment of the annual ITA fee and the appropriaifereferral fed™

» detail about how the applicant has been materaaity detrimentally affected by
the issue that is subject of the compléint.

As discussed in section 6, there are also partitiat@ations on the final
determinations that the ITA can make. In partictiter ACCC notes that the ITA is
prevented from making decisions which are likelh&ve the effect, whether direct or
indirect, of*

» prescribing that Telstra or a Wholesale Custom@iement a specific system
or process design or technology

* requiring Telstra to develop or supply any produrcservice

* requiring any system or process of Telstra or a M8ade Customer to have
particular design features.

The ACCC understands that these limitations aectid so that the ITA can specify
required outcomes for system process modificatiatber than allowing it to dictate
precisely how Telstra or wholesale customers nasilve problems. However, the
drafting of these clauses may be interpreted aseptiang the ITA from requiring
meaningful change.

In light of the above, the ACCC seeks comments firmierested parties in relation to
the ITA’s ability to effectively resolve disputessang under the draft Plan.

56.Would the ITA scheme as outlined in the draft plapractice be an adequate
dispute resolution process? Are the timeframeswsefior the ITA Process
appropriate for dealing with disputes that arisdasrthe plan? Is the ITA providec
sufficient authority to resolve disputes effectiyel

57.What are the key elements that will need to beunhet! in an alternate dispute
resolution process, if the ITA is not establisheder the SSU?

14.7 Other matters

14.7.1 Supply of interim services to minimise disru ptions

Section 8 of the Determination requires the migraplan to provide for disconnection
to occur in a way that, to the extent it is in Tl's control, minimises disruption to the
supply end-user services. Application of this gipfe is particularly relevant to
situations involving the use of pull through.

401
402

SSU, clause 7.2(a)(iv) and (v), Schedule 5.
SSU, clause 7.2(a)(ii), Schedule 5.
403 33U, clause 8.5(b)(i)-(iii), Schedule 5..
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Clause 10.3 and 10.4 of the draft plan are direlde@rds assuring end-user service
continuity. Clause 10.3 notes the availabilityrierim call diversion services to the
end-users of wholesale customers providing WLRisesv In addition, clause 10.4
states that temporary disconnections or outagsmgrirom Pull Through Activities
will not affect call diversion services or the dtlyilof end-users to port their number.

Telstra has also acknowledged that the provisiantefim services can be important
for the continuity of end-user services. Telstedest in its Guide to the Migration
Rollout as part of the South Brisbane Network Upgrdhat it will minimise outages
by offering temporary solutions such call redirestand in parallel copper services at
the time of appointmerit!

The call diversion that is proposed under the d?&th will be established from the
end-user premise without Telstra’s assistance. ddmsbe contrasted to migration to
ULLS, where call diversions can be establishedctlyghrough Telstra’s operational
support systems.

It is important to note that under the draft Platsira would not supply any interim
carriage services other than call diversion “exedpts discretion and where it occurs
on commercially agreed terms” (see clause 6.4).

As noted previously, in certain circumstances sacti52AR(4)(f) of the CCA limits
the application of the standard access obligatfand consequently, the ACCC’s
ability to regulate access to services) where @ fimgration plan is in force.

The draft Plan clearly states that the ACCC islinated from setting charges with
respect to the provision of access to declaredasupplied by Telstfd However,
Telstra asserts that “the effect of clause 6.4 ddel that the ACCC would not in fact

be able to declare an ‘interim carriage servic¢g'.

Consequently, the ACCC is interested in ascertgiminether industry is satisfied that
the proposed approach to the establishment oinmigall diversions is sufficient to
minimise service disruption to end-users.

The draft Plan provides that wholesale customensldrsS would be responsible for
developing interim service solutions for their ergers. This would appear consistent
with the view that establishing interim solutios those end-users is not a matter that
is in Telstra’s control.

58.Does the draft Plan provide for interim solutiohattwould enable disconnection to
occur in a way that minimises disruption to endrisszvices?

59.What significant issues, if any, are likely to arfsom the operation of clause 6.4 [of
the draft Plan?

404 Telstra,South Brisbane Network Upgrade — Guide to the MigraRollout 4 August 2011, p.12

(see http://telstrawholesale.com/download/documaitlit-deployment-2861-1.pdf).
40 Draft Plan, clause 6.4(b).
406 Letter from Telstra regarding revisions to drafgration plan and SSU, 24 August 2011, p.2.
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60. Are there any other ways in which disruption tos/gms can be minimised that ar¢
within Telstra’s control?

14.7.2 Monetary caps

Sections 23, 25 and 27 of the Determination recuimggration plan to oblige Telstra
to use adequate processes and standard operattegisyfor disconnection and related
activities. Further, the ACCC or the ITA must bepawered to require amendments or
modifications if processes are inconsistent witttisas 8 and 21 of the Determination.
In determining that changes are required, the AGCITA must have regard to the
costs that Telstra will incur if it is directed toodify existing processes or develop
disconnection measures.

In clause 28.2(c) of the draft Plan, Telstra esthbs monetary caps of $1 million in a
single determination and $10 million in a calengker, to apply to the determinations
of the ACCC and the ITA”

The per-determination monetary cap of $1 million ba exceeded where:
» the direction reflects the least cost solutioneoive the concern;
* the benefits outweigh the costs of the solutiomt an

» the consequences of continuing to rely on ExisBngcesses or systems has
been considered.

However, the draft Plan provides that the annualetary cap of $10 million cannot be
exceeded. Given that the monetary caps relate thficettions to specific processes or
the development of discrete processes rather thaamental system overhauls, an
annual cap of $10 million covering determinatiohbath the ACCC and ITA and a
“soft” per-determination cap of $1 million do n@&esn unreasonable. However, the
ACCC invites comments from interested parties amidsue.

\"2J

61.Are the suggested monetary caps reasonable irotitext of variations to Telstra’s
existing processes and disconnection measures?

407 Note that the $10 million “pool” is separate e t'|ET Process Development Pool”: see Telstra’s

Qllppnr’rinn submission p.28 . . . : . :
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ATTACHMENT Al - RELEVANT
TELECOMMUNICATIONS MARKETS

The ACCC proposes to assess the likely impactro€ttral reform upon a number of
telecommunications markets, as outlined in sedidtB3. These markets, and the
current state of competition in these marketsdaseribed below.

Fixed-line access networks

There are currently three major fixed-line accestsvarks that service premises in
Australia—Telstra’s copper and HFC networks anduptFC network. Telstra also
has some fibre access networks. TransACT is themest significant owner of access
networks, with a presence in the ACT and regionatdria, supplying services over a
mix of networks including fibre-to-the-premises, Gl&nd copper. Telstra’s copper
network is the only one of those networks over Whitolesale services are currently
provided?®®

There is significant overlap between the footproftthe Optus and Telstra networks in
Melbourne, Sydney and Brisbane, with approxima2e®ymillion premises being

passed by both HFC networkR8 Combined, the two HFC networks pass approximately
2.9 million premises in total, with Telstra’s HF@twork passing 2.7 million premises
(with approximately 400,000 subscribers) and OpHISC network passing 2.4 million
premises (with approximately 500,000 subscrib&P#)s Optus does not serve multi
dwelling units and some hard to reach single dwgllinits, the number of premises

411

serviceable by the Optus HFC network is approxiigdtel million.

The ownership, by a retail service provider, ofoie access network affects
competition in downstream retail markets and, endhse of Telstra’s copper network,
competition in downstream network and wholesaleketar

Retail fixed voice and broadband markets

The ACCC’stelecommunications reports 2008-08tes the high levels of
concentration in retail fixed voice and broadbaad/iges and that Telstra continues to
dominate these markets.

The ACCC notes that in both fixed voice and broadbd elstra’s market share is high,
and that there is a wide gap between it and iteeseavals. Telstra has been able to
sustain its dominance in the face of open compaetgithough the fixed broadband

408 NBN Co Corporate Plan, p 34.

409 NBN Co Corporate Plan, p 42.

410 NBN Co Corporate Plan, p 42.

411 NBN Co Corporate Plan, p 42.

42 ACCC telecommunications reports 2008098. p 1. The Herfindahl-Hirschman Index was
noted in that report at 5559 and 3341 for fixecteand fixed broadband services respectively (p
11).
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market has seen some competitive progress in tefmsarket concentration and
number of participants in recent years.

This improvement in competition in the supply ofefil broadband services has
primarily come from the entry of competitors in teply of DSL services over the
copper network, through DSLAM investment in locatleanges in recent yeds.
DSLAM rollout has predominantly occurred in metrbfam areas and the ACCC has
previously noted that access seekers are genévallged on increasing capacity at
exchanges where they already have a presencey;, tlagineexpanding into new areds.

The lack of investment in more remote areas go#isetinherent difficult in providing
telecommunications services in these areas. Tbigdas difficulties where
infrastructure is not readily available and acs=skers are unable to capture the
benefits of economies of scale.

Telstra and Optus also currently supply fixed bl@zadl services over their respective
HFC networks.

The ability of a service provider to provide corttearvices may affect its ability to
compete in retail voice and broadband markets. Bugpaoice and broadband services
with pay TV content, in a ‘triple-play’ packageliscoming a more common feature in
the provision of telecommunications services.

The provision of pay TV services is dominated byXHEL, which is Australia’s
largest pay TV provider with over 1.63 million salibers?™ Austar is the second
largest pay TV operator with over 760,000 subscsifié The ACCC notes that on 26
May 2011, a proposed acquisition of Austar by FOKT#as announced. The ACCC
is currently conducting an informal review of thposed acquisitioft’

Market inquiries in the context of the proposed HB&X-Austar transaction have
highlighted the likely importance in the futuretefecommunications and broadband
competitors being able to provide a bundle of tlmeur services to consumers. Such
a bundle includes fixed voice, broadband intens¢yision and in some cases, mobile
telephony services.

The ACCC notes that the NBN may provide contenters@nd content service
providers, such as pay TV providers and channeleaggors, the ability to provide a
triple-play package in competition with other telsanmunications providers or,
alternatively, to partner with telecommunicatiomeyiders and ISPs to provide such a
bundle.

Telstra currently owns a 50 per cent interest itKIFEL. It is likely that Telstra’s
ownership of FOXTEL may act as a disincentive felsira to actively compete with

413 ACCC,ACCC telecommunications reports 2008-p312.
414 ACCC,ACCC telecommunications reports 2008-p944
415 FOXTEL-Austar Statement of Issues, p.2.

416 FOXTEL-Austar Statement of Issues, p.3.

ar See: FOXTEL-Austar Statement of Issues.
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FOXTEL in the provision of content services. Howewwher suppliers of retail
content services are emerging, although thesentlyreffer a more limited range of
content than a full pay TV serviég.

The ACCC recently noted that emerging content éejiynechanisms, including IPTV,
have “the potential to become increasingly impdrtarthe future*®in competing with
traditional subscription television platforms suchFOXTEL. However, the ACCC
noted that the ability of these platforms to corepaftectively is dependent on a

number of factors, including but not limited to thality to source suitable content.

Content acquisition was identified as an emergasge for the DBCDE’s Convergence
Review;?° which is expected to submit a final report to @@vernment in March

201241
Wireless voice and broadband markets

Wireless broadband is offered over fixed and mobileless. For the purpose of this
paper, the ACCC is considering the broad scopemr@ess services to include mobile
voice, fixed wireless broadbatithnd mobile wireless broadbaffd.

The provision of wireless voice and broadband sesvis fairly concentrated across
three main providers—Telstra, Optus and Vodafontllson Australia (VHA) all of
which own their own mobile networks. The AC@&ecommunications report 2008-09
shows that while Telstra maintained the largestesbfmobile customers in 2008-09,
Optus’ share and the shares of VHA (accounteddpasately as Vodafone and
Hutchison prior to the VHA merger) there appearbda@ greater balance across the
three major providers and that Telstra is not asidant as in other market$.A small
share of the retail market is served by reselldnghvpurchase wholesale services from
the three network operators.

Wholesale markets

Wholesale markets in telecommunications generaltilifate downstream competition
by service providers either acquiring:

418 For example, FetchTV, via various ISPs, curreoffgrs a basic subscription television package

which includes around 24 channels and access aniety of on-demand services.
FOXTEL-Austar Statement of Issues p 8-9.

Convergence review emerging issues paper, pA30-3

Convergence review emerging issues paper, p 41.

Fixed wireless has evolved out of extensiongxaftf services (such as internet). The access
network is provided by means of a radio channeli@rface) using point-to-point or point-to-
multipoint technology. This technology usually re@qs a fixed antenna at the receiving point.
(ACCC telecommunications report 2008-p31).

Mobile wireless has evolved from mobile phonétetogy. The access network is provided by
means of a radio channel (air interface) usingutalltopology which offers roaming from
interconnected regions of service. Users can at¢hessetwork either via a 3G voice handset or
via non-voice service equipment such as a univeesél bus (USB) modem or datacafdCCC
telecommunications report 2008509 32).

ACCC telecommunications report 2008-p26.

419
420
421
422

423

424
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* wholesale service inputs, such as ULLS, which ailreervice provider would
combine with other self-supplied components ofehd-to-end retail service; or

* managed wholesale services, such as wholesalet&re the retail service
provider does not need to acquire or supply angratifrastructure services in
order to deliver an end-to-end service.

Currently the market for the provision of wholestked-line telecommunications
services is dominated by Telstra, which suppligb holesale service inputs and
managed wholesale services over its copper netvlmakare utilised by service
providers to provide retail voice and broadbandises.

Some other providers are able to participate inlegade markets to a limited extent,
where they acquire certain wholesale service infsata Telstra and using their own
infrastructure to sell managed wholesale servioesgselling Telstra’s managed
wholesale services.

Transmission capacity market

Transmission capacity broadly refers to links @ackhaul’) which are used to connect
service providers’ core networks with points ofveeg delivery (such as exchanges).
Transmission capacity is an important input int® albility of service providers to
provide downstream retail and wholesale services.

The domestic transmission capacity service (DTG ®Q)type of transmission capacity
and a declared service. Where there is evidencernpetition on transmission routes
such that the routes are sufficiently competitmethe removal of regulation, the
ACCC has exempted those routes from the DTCS dsiar

The transmission capacity market is characterigea dlominant incumbent (Telstra)
with two second tier transmission capability prar& (Optus and Nextgen). Telstra’s
transmission network is the only ubiquitous cargexde network and has the most
extensive geographic coverage. There are a nunflsenaller providers of
transmission capacity and competition has emeng&BD and some metropolitan
areas, as well as on inter-capital and some cagitabnal routes. However, there are
still many areas which are characterised by inéffecompetition.

The ACCC considered the state of competition indnaission markets in detail in its
2010 advice to the Government on the number aratitwcof the initial POIs for the
NBN.425

425 ACCC,Advice to Government: National Broadband NetwooknEs of Interconne¢Public

version, November 2010, pp 21-34
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ATTACHMENT A2 - KEY FEATURES OF THE
NBN

Background

On 7 April 2009, the Government announced thatténded to establish a company,
NBN Co, to build and operate a wholesale-only, operess NBN?°

The Government commissioned an independent stadyWBN Implementation Study
by McKinsey and Company and KPMG, which was reldaséMay 2010 and which
made a number of recommendations to the Governrakting to the technology,
financing, ownership, policy framework and marketisture of the NBN project. This
report informed a number of the decisions madenbyGovernment in relation to the
NBN.

In December 2010, the Government released its 8@IEh outlined the Government’s
expectations in relation to a number of matteratied to the NBN including the
coverage of the NBN, the location of points of mtnect, uniform national pricing,
NBN Co’s compliance with the proposed regulatoanfework as well as service
offerings, pricing, funding and privatisation.

At that time, NBN Co released its Corporate Plahictv provided information in
relation to products and pricing, network rollontdaconnections, financial forecasts
and funding arrangements and key assumptionsnglatiissues such as its contractual
agreements with Telstra and legislative arrangesnent

In March 2011, Parliament passed the NBN Compakitsind the NBN Access Act.
The NBN Companies Act provides a regulatory framawor the operation of the
NBN including the wholesale-only structure of NBbrporations. The NBN Access
Act amended the CCA and the Telco Act to introduee access, transparency and
non-discrimination obligations relating to the slyppf wholesale services by an NBN
corporation.

The Government will retain full ownership of NBN @atil all of the following have
occurred:

» the Minister declares that the NBN is fully buittchoperational (this has to be
declared by 31 December 2020);

* a Productivity Commission report on the NBN hasnbidled into
Parliament?” and

426 Prime Minister, Treasurer, Minister for Finanbénister for Broadband, ‘New National

Broadband Network,’ (joint media release, 7 ApfiD®).
The Productivity Commission Inquiry must considenide range of issues, including the
regulatory framework for NBN Co, the impact on ftilCommonwealth budgets of the sale of

427
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» the Finance Minister has declared conditions slatabcarry out the sale of
NBN Co.

Once privatised, to prevent retail service prowsdeom investing in NBN Co and
gaining control over it, the Governor General cakeregulations in relation to
unacceptable private ownership/control situatBfihe Communications and Finance
Ministers can require an NBN corporation to funictitly separate (for example, its
Layer 1 and Layer 2 businesses) in line with spseiprinciples?®

Government policy and objectives

The Government has stated that its objective iN#N Co to build a fibre-to-the-
premises access network that connects at leasr9&pt of Australian premises, with
a minimum fibre coverage obligation of 90 per cefipremises. The remainder of
premises will be served via NBN Co’s fixed wirelesal satellite services as well as by
Telstra’s existing copper network.

Relevantly, the SOE states the following:

The Government notes and agrees with the assumpherent in the business plan
that NBN is to be planned as a monopoly nation&diline network (with the
exception of existing fixed-line infrastructure)fas as practical from the points of
interconnect to premisé¥.

The Government’s broad NBN policy objectives anmswarised in the Revised
Explanatory Memorandum to the NBN Companies Bill &BN Access Bill as

follows:**

In broad terms these policy objectives can be sutisethas ensuring:

» consumers have access to high-quality superfaatband services, preferably delivered
by fibre-to-the-premises (FTTP) (the ‘speed andityuabjective’);

» superfast broadband services are available nalyoftaé ‘coverage objective’);
» there is national uniform wholesale pricing for Isservices (the ‘pricing objective’); and

» there is efficient and effective competition in fh@vision of superfast broadband
infrastructure and services, that supports, by @ehequivalent access to wholesale
services on that infrastructure, a vibrant and cefitipe retail market (the ‘competition
objective).

NBN Co, the impact of the sale on the equitableosupf broadband services and the impact on
competition in telecommunications markets.

NBN Companies Act, section 69.

NBN Companies Act, sections 24-30. Principlesuide but are not limited to maintaining two or
more specified business units, arms length funatieaparation between the business units,
systems, procedures and practices that relatendpl@nce monitoring. Separation arrangements
could include full functional separation of all imesss units, or more light touch separation. The
ACCC has 44 days to provide advice on the functieaparation undertaking and proposed
variations to the final undertaking.

40 SOE, p 4.

43t Explanatory Memorandum, NBN Companies Bill andNNBccess Bill, p.48.

428
429
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By ensuring these four objectives are deliveretnatly, the Government is also aiming to
provide, as far as possible, equitable accessperfast broadband services to all Australians,
whether in metropolitan, regional, rural or remAtestralia (the ‘equity’ objective’).

As the key vehicle for delivering these objectii®blBN Co, the Commonwealth also has an
objective of ensuring that NBN Co can operate anramercially sustainable basis (the
‘sustainability’ objective).

Clearly, these objectives are inter-related. Fangxle, if the pricing objective is to be delivered
through NBN Co being required to implement an imécross-subsidy, other fibre providers
could select to roll-out fibre in low-cost, highvenue markets and offer potentially cheaper
wholesale prices — effectively cherry-picking NB¥'€revenue streams. While such an
outcome would be consistent with the Governmertiaetition objective, it would impact on
NBN Co'’s ability to deliver the coverage, equitydesustainability objectives.

(footnotes removed)

The Government has prescribed that NBN Co shodi&t ahiform national wholesale
pricing over the network from a POI to a premisédse NBN Access Act introduced
amendments to the CCA which supports this objefi“BN Co has confirmed that
it will offer a uniform product construct acrosbri, wireless and satellite at 12Mbps
downstream and a 1 Mbps upstream entry-level affevss all three access
technologies for the same pritg.

The Government has stated that it expects NBN @gsoach to pricing will recognise
the importance of maintaining affordability to dzitake up rate®*

NBN Co’s network

The Government has stated that its intention isNiiBN Co will be planned as a
monopoly national fixed-line network as far as picat from the POIs to premisé¥

The Government has prescribed that the technolagiiesed in the NBN should be
fibre to 93 per cent of premises (including Greeldfs developments) with a minimum
fibre coverage obligation of 90 per cent of premjskelivering speeds of up to
100Mpbs, fixed wireless to 4 per cent of premisals/dring at least 12 Mbps and
satellite to 3 per cent of premists.

NBN Co must not refuse to allow interconnectiont$anetwork at the locations
identified in a list developed by the ACCC in coltation with NBN Co**’ The
locations on that list reflect the Government’sdiron to NBN Co that its network
should extend to meet with but not overbuild coritetbackhaul route®®

432 CCA, section 151DA.

433 NBN Corporate Plan, p.91.

434 SOE, p.10.

4% SOE, p.7.

43¢ SOE, p 3-4.

437 CCA sections 152AXB and 151DB.
4% SOE,p7.
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On the assumption that the Definitive Agreemente@ed, NBN Co has estimated that
the CQSrgstruction of the NBN will take approximatély years and will be completed in
2021.

Regulation of NBN based services

NBN Co is not able to supply an eligible servicéegs the service is declared. This is
both a condition of NBN Co’s carrier licence anseavice provider rul&? Declaration
of NBN services only occurs if either (i) NBN Colpishes a Standard Form Access
Agreement on its website; (ii) an SAU has been pieteby the ACCC for the service;
or (iii) the service has been declared by the ACEC.

NBN Co is subject to open access, wholesale-ordpsparency and non-
discrimination obligations relating to the suppfyits services. The same obligations
have also been extended to owners of new (as abdp2011) ‘superfast’ fixed-line
networks (outlined in more detail belofj.

Failure to comply with non discrimination obligat®is a breach of carrier licence
condition and service provider rutg.

Other relevant features of the regulatory regime

The NBN Access Act introduced amendments to thedlAkt and CCA* which
introduce special requirements for operators addikine ‘superfast networks’ (referred
to by the Government as the level regulatory playield arrangements).

Broadly, supplying services over new and upgradgeast fixed-line networks will
be prohibited unless a Layer 2 bitstream serviedsis offered. This service can only
be supplied to carriers or service providers (thabn a wholesale-only basis). This
applies to superfast networks built or upgradeerdftJanuary 2011.

The ACCC is required to declare access to the LAymtstream services supplied over
these networks. Once the ACCC has made that daolarthe standard access
obligations (SAOs) will apply. In supplying the giee, providers will be subject to
similar non-discrimination obligations and transgary reporting arrangements as
those applying to NBN Co.

The services supplied over these networks are éghéa be required to comply with
the same technical standards as NBN Co’s services.

Other relevant features of the regulatory reginoduihe:

439 NBN Co Corporate Plan, p 79 (Exhibit 6.4).

40 CCA, section 152 AL (8A).

41 CCA, sections 152AL (8A)-(8D).

42 CCA sections 152AXB (2), 152CJB.

43 CCA sections 152AZ-BA.

aad These amendments are to commence on 12 April @6tE3s proclaimed earlier.

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Discussion Paper

169



An NBN corporation must not supply an eligible seevto another person
unless that person is a carrier or service proidhet is, it is “wholesale-
only”).***Exemptions to this rule are made for certain sesft® A breach of
these provisions would be a breach of NBN Co’siealicence (in addition to
being a contravention of the A&’

The Minister may impose conditions on NBN Co’s @arlicence that have the
effect of prohibiting it from supplying a specifisérvice (prohibited service) or
requiring it to supply a specified service (mandatervice)**® This

mechanism is aimed at enabling the Minister to pl@eertainty as to the level
of services that NBN Co will and will not providdBN Co is also prohibited
from supplying a non-communications service or $pgpods not in
connection with the supply of an eligible servide.NBN Corporation must
not supply a content servi¢&€,

The Government has stated that its expectatidraisNBN Co will offer open
and equivalent access to wholesale services dbwhest levels in the network
stack necessary to promote efficient and effeattail level competition via
Layer 2 bitstream services in the fibre footpft.

The Government expects that NBN Co will upgradeises over time and
demonstrate that the functionality and performanfdés services is meeting
demand and supporting innovation across all tecuyoblatforms. The
government expects NBN Co to regularly advise itofipgrade plan&?

Competition over the NBN

The majority of existing competitors in telecommzations markets currently compete
using a combination of access to Telstra’s coppéraork and their own network
assets. This form of competition can be chara&éras ‘partial-facilities based
competition’.

Partial-facilities based competition has previousten defined by the ACCC as being
where:

445
446

447
448

449
450
451

NBN Companies Act, section 9.

The exemptions provide for NBN Co to supply natammanagement services to a number of
utilities which would otherwise not be able to rgeea service from NBN Co. Exemptions relate
to Air Services Australia or State public transparthorities, electricity supply bodies, the
managing/charging of natural gas transmission stridution, the managing/charging of water
distribution, sewerage or storm water, and use8thte or Territory road authorities for the
managing or control of road traffic. There is auiegment that these exemptions will only apply
if these bodies do not on-supply the service.

NBN Companies Act, section 37

NBN Companies Act, section 41. Before giving NBN a notice in relation to such a condition,
the Communications Minister must consult the ACCC.

NBN Companies Act, sections 17-19

SOE, p.2.

SOE, p.4.
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[E]ntrants use a combination of access to a thartlyfs infrastructure in combination
with investment in their own infrastructure to pide services to end-users (e.g. the
provision of broadband services to end-users usi@@LLS or LSS combined with
investment in DSLAM technology in local exchangeas)**?

There is a broad spectrum of business models Gwigling retail telecommunications
services that may be captured by this definitioowklver, fundamentally the term is
intended to differentiate between retail servigevlers who operate on a pure resale
basis and those that are able to better differtentieeir service offerings through their
control of the relevant infrastructure componehtd tmake up the service.

This can be compared with a pure reseller whicluiaeg an end-to-end service without
needing to own or acquire any telecommunicatiofrestructure. Pure resellers are
usually only responsible for retailing activitissich as selling activities, billing for the
service and handling customer inquiries in relatmthe service.

Thus, facilities based competitors (either pafizaiities based or full-facilities based)
have a greater ability to:

» control their own costs and supply chain;
» differentiate service offerings; and
* improve service quality.

Efficient facilities based competition is more lik¢o lead to sustainable competition,
spur dynamic innovation and encourage the diffusiomew technologies over time.

In general terms, the lower the ‘Layer’ in the netkvat which a service provider can
gain access (see description below), the greatabitity to differentiate its retail
service, both in price and non-price terms. The 83@s previously considered that
an approach to regulation that encourages compeetaanvest in their own
infrastructure, where it is economically efficieist)ikely to promote the LTIE

While the structural reform, as outlined above] v@sult in a likely reduction of full-
facilities based competition, the ACCC considerd thcould stimulate competition in
wholesale and retail markets and enable servicages to differentiate their services
and innovate in a number of ways.

In broad terms, service providers will be able tovde retail services based upon the
NBN fibre network in two separate ways:

1. Directly acquiring a Layer 2 bitstream service froiBN Co and self-supplying
other components that are required in order toigeoan end-to-end retalil
service (including by acquiring either access @ tghts to third party
infrastructure or services). The service providedirectly connected’ to the
NBN).

452 ESR 2 position Paper, p 19.
453 ESR 29 position Paper, p 21.
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2. Acquiring a wholesale service from a service previho is directly connected

to the NBN. There is a broad range of potential iesale services including
access to the NBN that may be provided by wholesatéce providers,
including:

= Wholesale service inputs, such as aggregationutingpservices bundled
with NBN Co’s Layer 2 bitstream service. In addititm that wholesale
service input the retail service provider wouldbateed to self-supply key
components of the end-to-end retail service; and

= Managed wholesale services that would facilitafguee reseller’ model.
That is, the retail service provider would not néedcquire or supply any
other infrastructure services in order to deliveread-to-end service.

Retail competition and differentiation

The ACCC expects that retail and wholesale semiogiders will be able to
differentiate their services and innovate in a nandf ways using the NBN. This
could include:

Differentiation in relation to how each service yider dimensions its
networks. This would include decisions regardingtvdombination of services
it will acquire from NBN Co, including capacity awodality of service, and
decisions relating to the capacity and qualityes¥/ge for the relevant
domestic and international transmission. Servicigers, especially those
who are directly connected to the NBN, will alsodire to differentiate the
quality of their retail product through the des@frand investment in their core
network capability’>*

Differentiation in relation to the available bundlservices that the service
provider is able to offer in conjunction with thé8N-based telephony service.
This would include the ability of the service prder to provide ‘triple play’
(voice, broadband and TV) or even ‘quadruple p(agice, broadband, TV and
mobile) service offerings.

Differentiation through the level of customer seevand support provided to
customers.

Differentiation on price, based upon the cost dkoinputs that are required in
order to provide an end-to-end service (as the NI®BNaccess price comprises
only a part of service providers’ costs of provglenretail or wholesale
service).

Future investment in the NBN

454

The scope for innovation and differentiationétation to how each service provider dimensions
its network may be further increased if servicevjgters were able to acquire a Layer 1 service
from NBN Co in the future.
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One of the key risks regarding the creation of aopoly infrastructure owner, even if
it is wholesale only, is that in the absence of petition that monopolist will have less
incentive to minimise costs or to innovate. Theutatpry regime can seek to reduce
that risk, by creating incentives for investmembtigh regulatory mechanisms.

The ACCC and the Australian Energy Regulator regudacess to a range of network
services where there is not effective infrastruetisised competition, including in the
energy, water and transport sectors. The reguldétanyeworks for these industries are
generally designed so that the regulated firmgereided with regulatory incentives
to invest in an efficient manner.

The ACCC considers that NBN Co is likely to be riegd to invest in infrastructure
absent incentives that would be likely to ariserfriofrastructure based competition
from other fixed-line access networks. These rexp@nts arise as a result of:

» the regulation of NBN Co’s supply of services untiher access regime under
Part XIC of the CCA,

* the Government’s expectations that NBN Co will gatg its services and the
mechanisms that are in place to support this dbgcand

» the Minister’s ability to mandate that NBN Co prdeicertain services.

NBN Co has stated its intention to submit a spesakss undertaking (SAU) that will,
among other things, include the principles and @sses that NBN Co will follow
when it undertakes capital investmefits.

The ACCC will be required to assess the SAU in edamoce with the ‘reasonableness’
criteria, as specified in the CCA, an importantezs$f which is the extent to which
the SAU promotes efficient investment in infrasture*® The ACCC would be
unlikely to be able to accept an SAU from NBN Catttid not promote efficient
investment in infrastructure.

In addition, the SOE states that the Governmen¢etspghat “NBN Co will upgrade
services over time and demonstrate that the fumality and performance of its
services is meeting demand and supporting innavaiooss all technology
platforms”**’ In order to ensure that these expectations aretheeGovernment is
subjecting NBN Co to various reporting requireméhits

458 NBN Co,Discussion Paper: Introducing NBN Co’s Special AscendertakingJuly 2011.

% gection 152AH of the CCA.

47 SOE, p 4.

458 For example, the SOE provides that NBN Co wilrbguired to regularly advise the Government
of its upgrade plans (p 4), develop key performaindicators that will be used to report on and
monitor progress against the Corporate Plan anthBss Plan and include information in its
annual reports such as details regarding the gualits services. The NBN Companies Act also
notes that NBN Co must include specific matterigsmnnual corporate plan including quality
control strategies for services supplied by the gamy under a monopoly (see NBN Companies
Act, Part 4).
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In addition to these reporting requirements, thaister may impose a condition on
NBN Co’s carrier licence that would have the effefctequiring it to supply a specified
telecommunications service (a ‘mandatory servit@’).

Network layers and the NBN

Telecommunications networks are constructed asvacuof independent ‘layers’ of
communication. Services are provided at a partidalger. Figure 1 below is a
common example of the structure of a layered motiebmmunication.

Figure 1 Layered model structure

Layers

5 Application | The application the end user is using

4 Transport Ensure the data is not lost and is in order

3 Network Get the data across a network of links

2 Data Link Ensuring that the data gets from point to point

1 Physical The electronics that puts the signals on the medium

0 Medium The copper wire, optical fibre or radio channel

Each layer provides a defined and well-specifieiviEe’ to the layer above and
expects a defined and well-specified service tprogided by the layer below. The
layer at each end of a link communicates with tlagching layer at the other end of the
link using a ‘protocol stack’ (software in eachdéayhat communicates with the other
layer). Services are provided between layers, ritbimwa layer.

Different services can be provided by a layer ddpgnupon what the layer above
requires, and for that reason a set of protocolg Imeaavailable for use within the layer.
Several protocols and services might be in oparatithin the one layer
simultaneously and independently (for example,fon&oice services and another for
data services).

The nature of the communications model is that ¢agdr operates independently and
each layer can potentially be provided by a diffié@perator. That is, one party can
take a service provided by a lower layer in thelstavhich is perhaps operated by a
different party and used to provide a service hagaer level in the stack. This process
culminates in a service being provided to the a@ggion layer in the stack which is
used by a customer in the form of a communicatpyoguct such as an internet or
telephone service. Further, as each layer of thpol (except for layer 0) is a logical
rather than a physical connection, more than ong pan operate a protocol at any
layer (other than at layers 0 and 1) simultaneously

49 NBN Companies Acbivision 6 (41):Tel Act section 63CCA, s152CJB.
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NBN Co will offer products in the Layer 2 (activiayer. Layer 1 and Layer 3 (or
higher) products will not be offered although sdmager 3 awareness (such as for
multicasting) will be includef® Development of applications and Layer 3 serviges a
beyond NBN Co’s remits* Therefore, this is the “Layer” at which retail gee
providers will be able to differentiate their seeiin order to compete.

Layer 1 and the NBN

Layer 1 unbundling over a fibre-to-the-premisesvoek, such as the NBN, involves
the network operator providing a form of physicat@ss to the network so that an
access seeker can install its own optical netwqtkEnent to provide services to end-
users, as opposed to purchasing a higher Layessaeseevice from the network
operator such as a Layer 2 bitstream service. Laygbundling, especially physical
unbundling, requires the ability of the access se&kinterconnect at the local
exchange level, as it requires direct access t@lireline of a premises so that the
access seeker can terminate the line on its owipmgmt. This is analogous to the
arrangements over legacy networks where an aceeksrsinstalls its own DSLAM
equipment in a Telstra exchange and purchases &dkLvice to supply retail or
wholesale voice and/or DSL services.

From a competition perspective, there are two maiys that an optical access
network could be unbundled at Layer 1:

* Physical fibre unbundling: Providing a separatesfiftom the exchange to each
premises. Physical unbundling would only be viatsheere home-run topology
has been deployed, so that an access seeker caacgass to a dedicated fibre
from the exchange to each premises.; and

* Wavelength unbundling — providing access to indigidvavelengths on the
one fibre. It is not yet clear how wavelength untitmg might be implemented
in the future on a wide scale over an optical acoetwork, as there are no
agreed international standards. The technolodyowever, very well
understood and is used for most major transmidsi&a within the core
network.

Layer 2 and the NBN

The NBN will offer products at the Layer 2 (actitayer’®* An example of a Layer 2
service is a bitstream servit®@.

NBN Co will own all active equipment in fibre exaiges and at the customer premises
served to ‘light’ the fibre. However retailers halso need to install some equipment
to move data around the network and translate #yer 2 bitstream service into

460 NBN Co Corporate Plan p 49.

461 NBN Co Corporate Plan p 129.

462 NBN Co Corporate Plan p 49.

463 A ‘bitstream service’' is not defined by an int&tional standard. However it is commonly
accepted to be at Layer 2.
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meaningful end user applications such as broadisdeahet, voice and vide$? The
preferred form of communication signalling ‘activethnology in the NBN Layer 2 is
Ethernet bitstream which is a widely deployed/dal@l@echnology for providing digital
communication$®®

Figure 2 Options for NBN products/services in stackayers and network locations

[] Scope of NBN Co fibre network
I nitial services
Il Potential future services

Application

Transport

Network

osl
layers

Layer 2
bitstream

Dark fibre Dark fibre
z :

User Premises Access Community Intercapital
REGED] Backhaul

Physical

Geographical location

D [] [ ] [ ]
L L L
CPE Termination unit Fibre Exchange Metro node
(eg router) (eg ONT) (eg fibre OLT) (major city
interconnect)

SOURCE: Implementation Study

Future Layer 1 unbundling

In the NBN Co Corporate Plan, NBN Co states thhag proceeded with its network
and system design on the basis that it would peoaitlayer 2 bitstream service only,
using predominantly a GPON architecttffeThe NBN Co Corporate Plan notes that
NBN Co is not preparing for the provision of Layleservices, Layer 1 unbundling,
functional or structural separatiéii.

It is relevant to note that the Implementation $ttetommended that although a Layer
2 fibre monopoly for the NBN could be appropriatghe short term, it should not
endure as a monopoly in the long téfiThe Implementation Study noted that a Layer
2 service is provided at an active layer where nmmevation is possible and also
where effective regulation may be diffictfit.

464
465

Implementation Study, p 29.
Implementation Study p 62.
406 NBN Co Corporate Plan, p 14.
467 NBN Co Corporate Plan, p 14.
468 Implementation Study, p 49.
469 Implementation Study, p 49.
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In the SOE, the Government stated that it wishgqutégerve flexibility, in a cost
effective manner, for NBN Co to respond to futusntls in market demand for future
unbundling®’® Reflecting this, the SOE notes that:

* NBN Co should design its corporate systems to aehég@propriate internal
accounting separation arrangements between itgeaantid passive activitiés.

* Whilst the Government accepts GPON will be the npoattical solution in
areas which are currently served by existing tetenanications infrastructure,
NBN Co is expected to conduct a home-run fibrd tni@ new development by
early 201272NBN Co confirmed its intention in this regard etNBN Co
Corporate Plan where it noted that a trial of ‘HoRwen’ architecture will take
place in a Greenfields site in 2012 and that it @stablish an asset register and
cost allocation methodology for asset and cost g

* Once the trial is completed, NBN Co, in consultatrath the ACCC, is
required to provide a report to Government encosipgghe implications of
home run topology, including for points of interoeat, costs, network design,
and rollout timing"

The prospect of future Layer 1 unbundling was alsasaged by amendments to the
CCA and the Telco Act by the NBN Access Act, anel BN Companies Act.
Together, this legislation established a legisaframework by which NBN Co could
at a future date be required by the Governmentpply an unbundled Layer 1 service.

In particular, the Minister may impose a condit@mmNBN Co’s carrier licence that
would have the effect of requiring it to supplypesified telecommunications service
(a ‘mandatory service'}® or prohibiting it from supplying a specified cage service
(a ‘prohibited service’}’® The Explanatory Memorandum to the NBN Companidis Bi
and the NBN Access Biitates that these provisions could be used to geovi
stakeholders with certainty as to the level of m&wthat NBN Co will and will not
provide, and that the Minister can use this medmario specify the Layer at which
NBN Co operate8”’

Therefore, while it appears to be the case thatces over the NBN would only be
offered at the Layer 2 level initially, there arechanisms for Layer 1 unbundling to be
introduced should that be feasible in the longante

40 SOE, po.

4 NBN Co is expected to consult with the ACCC ia ttesign and implementation of such
accounting separation arrangements. SOE, p 10.

472 SOE, p 10.

473 NBN Co Corporate Plan, p 14.

4% SOE, p 10.

ars Division 6 (41) of the NBN Companies Act; secti@® of the Telco Act; section 152 CJB of the
CCA.

476 Division 6 (41) of the NBN Companles Act sect&’m of the Telco Act

477
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ATTACHMENT A3 - SUMMARY OF RELEVANT
PROVISIONS IN DEFINITIVE AGREEMENTS

Subscriber Agreement

The Subscriber Agreement contains a number oficgstrs on Telstra’s ability to
compete with the NBN in the NBN Fibre Footprint4 T8ese restrictions only apply
within the NBN Fibre Footprint.

There is also scope for the future commercial dws/of NBN Co to be restrained by
the provisions in the Subscriber Agreement.

Disconnection of premises from Telstra’s copper an#iFC networks

On or before the Disconnection Date for a particrtegion;”® Telstra must
permanently disconnect premises in the NBN Fibrmatpiint from the Telstra copper
network and HFC network, subject to limited excepsi. These exceptions include the
continued provision of specified ‘Special Servié€sver the copper network and
services for delivering certain pay TV servicesrahe HFC network.

After disconnecting premises within the NBN FibioEprint from Telstra's copper
network and HFC network and deactivating its HF@woek within the NBN Fibre
Footprint, Telstra will not reconnect premiseshe topper network or HFC network or
reactivate the HFC network within the Fibre Foatpexcept in limited circumstances
including where the NBN is materially unavailabie.

478 Broadly, the NBN Fibre Footprint is defined e} the geographic areas in which NBN Co

intends to rollout its fibre network, excluding tharts of those geographic areas that are in
Rollout Regions in respect of which the disconrmttiommencement date or region ready for
service date has occurred; and (b) for each RoRegfion in respect of which the Disconnection
Commencement Date or Region Ready for Service Begeoccurred, the set of premises notified
from time to time by NBN Co to Telstra under thebSeriber Agreement as the premises in that
Rollout Region which are “passed” by the NBN Cadilmetwork and which NBN Co intends

will be “passed” in that Rollout Region.

Broadly, the Disconnection Date for a Rollo@ghon is the date which is 18 months after the
Ready For Service Date for that Rollout Regiorsueh later date as determined under the
Disconnection Protocols.

There are two categories of special servic@smporary Special Services” and “Contracted
Special Services”. “Temporary Special Serviceg’ @artain services identified in the Definitive
Agreements which are unable to be provided oveNEBN for technical or operational reasons
and includes both retail and wholesale specialiceswffered by Telstra and also ULLS and LSS
used by access seekers to offer special servigbgiofown which are equivalent. “Contracted
Special Services” are services which Telstra igragtually required to provide using the Copper
Network pursuant to a limited number of retail cants that were entered into by Telstra before
23 June 2011.

Material unavailability of the NBN is defined ihe Definitive Agreements as occurring where, in
respect of a Rollout Region, the NBN Co Fibre Netwnis unable to be used to provide any NBN
based services in the entirety of that Rollout Bedor at least five consecutive days.

479

480
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Broadly, Telstra will receive a payment from NBN o each active premises that it
disconnects from its copper and HFC networks (reetve of whether Telstra
provides a wholesale or retail service to that pses) provided that it must have been
providing “commercial service” of some kind). Tetsts not entitled to this payment
for a disconnected premises where that premises mateconnect to the NBN by a
specified date and a relevant person at that pesnissin receipt of a Telstra wireless
service at that date, however Telstra will becomtéled to the payment for that
premises if it subsequently connects to the NBMiwvithree years of disconnection.

Network Preference

For a period of 20 years from the Commencement‘Balelstra has committed to
exclusively use the NBN Co fibre network as thefiXine connection to premises in
the NBN Fibre Footprint to provide fixed-line cage services to those premises.

This is subject to several limited exceptions,e&sit below. In general terms, it also
does not prevent Telstra from providing fixed-lcegriage services to those premises
using its copper and HFC networks prior to the Bsection Date for the Rollout
Region in which the premises are located (or dfftatr date in the case of Special
Services provided over the copper network).

Pay TV services over the HFC

After the Disconnection Date in a Rollout Regiom]sIra is able to continue to supply
the following services using the HFC network torpiges in that Rollout Region:

e FOXTEL television service®? and

* services that Telstra is obliged to provide to émdte provision of certain
other pay TV services under specified contractswlege in existence as at 20
June 2010%*

This means that Telstra is not able to providesaryices over the HFC network to
premises in the NBN Fibre Footprint in a Rollouigita after the Disconnection Date
for the Rollout Region other than certain pay Twsms (not including internet
protocol based services).

Note that Telstra is prohibited under the Subscrreement from providing services
that enable the provision of internet protocol lobservices, voice services, broadband

482 The Definitive Agreements define Commencemesitlas the date that all of the Conditions

Precedent to the Definitive Agreements are eittaved or satisfied.

These are the carriage services which are rejaind are used only to enable the broadcast by
FOXTEL, using the HFC network, of any or all of saliption television or audio broadcasting
services or on-demand analogue or digital cabévitgbn or audio services, but which must not
include internet protocol based services

Excludes services that enable the provisiontefiret protocol based services, voice services,
broadband services or services requiring a retatin pansmission over the HFC network from
the end user.

483
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services or services requiring a return path trassion over the HFC network to
premises in a Rollout Region after the Disconnecbate for that Rollout Region.

In respect of carriage services required by curaedtpotential future access seekers to
FOXTEL’s set top box under the FOXTEL Special Accesdertaking (FOXTEL

SAU), Telstra is able to provide those servicea pvemises in a Rollout Region using
the HFC network prior to the Disconnection Datetfat region. After the
Disconnection Date, potential future access seekkosseek access to the FOXTEL
digital set-top box would only be able to obtaicess to that set top box other than by
use of the HFC network (for example, by gettingessdo satellite carriage services).

Point-to-point (P2P) Services

Telstra may provide P2P Services over Telstra R#E Wwhich is in operation or
installed as at the Commencement Date.

Telstra may install new P2P fibre where:

» the P2P fibre is installed to provide P2P Servingesponse to a bona fide
customer request received by Telstra on or bef&€ommencement Date; or

» the P2P fibre is installed to provide P2P servtogzremises that, as at the
Commencement Date, Telstra is required to provadbdse premises under an
existing contract with a Telstra customer; or

» itis otherwise permitted to do so, having complith the requirements in the
Subscriber Agreement giving NBN Co a right of firstusal to install such new
P2P fibre.

Where Telstra installs new P2P fibre, it may onbyso:

« if, at the time it the P2P fibre is installed thes@ot sufficient existing unused
Telstra P2P fibre available to fulfil the relevanistomer requirements; and

» if the new P2P fibre meets specific capacity limmtshe Subscriber Agreement
or NBN Co is satisfied as to the capacity requinets®f the new fibre.

After the Commencement Date, Telstra is generaltypermitted to supply P2P
services to ‘demand aggregators’ without NBN C@rsent:® The parties have
advised that the intention of this provision ieteure that Telstra won’t be able to
supply P2P services to a person who acquires sersees for the purposes of
aggregating demand from multiple sub-addressesiagée location which is
residential in nature (such as apartment blockkjclmwould circumvent the intention
of the network preference provision.

483 “Demand Aggregator” is defined in the Definitidgreements as “an entity that acquires or

intends to acquire P2P Services from Telstra ..ufar in conjunction with other equipment, for
the purposes of aggregating demand from multipeaddresses at a single location which is
predominantly residential in nature.”
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Passive Optical Network (PON) Fibre

For 20 years from the Commencement Date, Telstist mat own, operate or use PON
infrastructure (other than the NBN) or install P@iNastructure for operation or use by
Telstra as the fixed line connection to premiseth&@NBN Fibre Footprint for the
provision of fixed line services other than:

» asrequired for Telstra's existing PON projects #na specifically listed in the
Definitive Agreement$2®

» as required for an optical fibre interim networknmeet Telstra's USO
obligations and its obligations under the Commoritl&sagreenfields policy; or

* pursuant to a written contract between TelstraMiBN Co for the ownership,
operation, use or installation by Telstra of finetwork components.

Telstra is also permitted to install new PON fihegworks in limited circumstances in
the interim period before NBN Co has rolled ouaioarea to provide services within a
business or government MDU or business park indgred, provided Telstra does so in
accordance with the requirements of the SubscAlgeeement including giving NBN
Co a right of first refusal to install the new P@bre. Ownership of these PON fibre
networks will be transferred to NBN Co once NBN I&xs rolled out to the relevant
region.

Telstra is restricted from disposing of its PONwwks or granting a third party a right
to operate its PON networks, or any part theredhout NBN Co’s prior written
consent, subject to some limited exceptions. Fiwerdate which is 20 years after the
Commencement Date, Telstra can dispose of PON niedviloat are outside of the set
of premises that are passed by NBN Fibre as atdateewhich is 20 years after the
Commencement Date without requiring NBN Co’s cohsen

Generally, where, pursuant to these exceptionstriel permitted to install, own,
operate and/or use PON infrastructure (other tharNBN) as the fixed-line
connection to premises in the NBN Fibre Footprarntthe provision of fixed-line
services, it is subject to the same disconnectiigations as apply to Telstra’s copper
and HFC networks.

The PON restrictions do not apply to the PON nekwiaglstra is building in the South
Brisbane Exchange Area.

Acquisitions by Telstra

If Telstra acquires control over an entity thatrgpes a fibre network and provides
fixed-line carriage services over that network tenpises within the NBN Fibre

486 This encompasses Telstra’s Fibre-to-the-premigdacity network which Telstra has established

as the customer access network in a number of emimg estates around Australia. In its 2009
Submission to the DBCDE's Consultation pap¢ational Broadband Network: Fibre-to-the-
premises in Greenfield estatdslstra estimated that there are approximatefy@0d0 currently
contracted for FTTP deployment and approximate®@@,active services.
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Footprint, Telstra must ensure that the entity ee&s provide those services within 12
months. Similar provisions apply in relation to agguisition by Telstra of a reseller
of non-NBN fixed-line services to premises withire tNBN Fibre Footprint.

Restrictions on sale of copper and HFC networks

Telstra is restricted from selling its copper arfel-Hhetworks to third parties (other
than for scrap or for use overseas if the acqisrprohibited from using the networks
for the provision of services in Australia) unl®8N Co agrees to the sale. Telstra is
also restricted from the granting rights to thiedtges to use the copper and HFC
networks.

From the date which is 20 years after the CommepoéDate, Telstra will be able to
sell the parts of the copper and HFC networksdahatocated outside the set of
premises that are passed by NBN Fibre Footpriat #se date which is 20 years after
the Commencement Date without NBN Co’s consent.

Telstra wireless services

Restrictions on marketing wireless services

For a period of 20 years from the Commencement [@atentil any earlier date on
which the operation of the entire NBN Co Fibre Natkvis permanently terminated)
Telstra has agreed that it will not promote wirglssrvices as substitutable for fibre
services.

Other wireless provisions

Telstra is not entitled to any fee for disconnegtnpremises if the following wireless
substitution occurs:

» that premises has not connected to the NBN atiare/up until the date which
is six months after the Disconnection Date (defiabdve) for that Rollout
Region; and

* as at the date which is six months after the Diseotion Date the Relevant
Account Holder (i.e. the subscriber to the Telstvpper or HFC service at that
premises) for that premises is party to an agregraerangement or
understanding with Telstra or a Telstra resellettie acquisition of a Telstra
wireless service (which could be a voice only senand not a wireless data
service).

Telstra can earn back the fee if the premises aisne the NBN on or before the date
which is 3 years after the Disconnection Date lierdpplicable Rollout Region.

There are also anti-avoidance provisions whicha@dewtend the application of wireless
substitution to other members of the Relevant Aotéiolder’'s household in certain
circumstances.
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Restrictions regarding Optus’ HFC network

In reaching their agreement Telstra and NBN Coejthat the Definitive Agreements
would be conditional upon NBN Co entering into gneement with Optus which
provided for the Optus’ HFC network to be removedemdered permanently
inoperable progressively as the NBN is rolled ofihat Optus Agreement has been
entered into and the condition does not apply.

Furthermore, provisions within the Definitive Agreents prohibit NBN Co from
incorporating Optus’ HFC network into the NBN.

Substantial Adverse Events

The Subscriber Agreement provides for a mechanmsnadriation of the Subscriber
Agreement if a “substantial adverse event” (SAEuos in relation to either NBN Co
or Telstra within 20 years from the CommencemeneDghe party who is affected by
the SAE may initiate the variation procedure.

Where an SAE will occur in relation to NBN Co

An SAE will occur in relation to NBN Co where Tetstengages in competition with
NBN Co in the market for the provision of carriaggvices to premises which has the
effect, or would be highly likely to have the effeaf substantially adversely affecting
the business of NBN Co in operating its fibre netwo

An SAE will not occur to the extent that the conbeiegaged in by Telstra is a bona
fide proportionate competitive activity in mobilearkets — either to meet the
competition in that market or to maintain propamite competitive advantage.

Specific examples of an SAE in relation to NBN Could include (but is not limited
to):

» Telstra establishing a mobile network with picodshsity that would supply
services that are substitutable for comparable dBiNices (other than for use
in public places with high demand); or

* Telstra systematically using its rights under ttedifitive Agreements to
materially increase the quantity and extent of Ri2f in rollout regions in
advance of the NBN Rollout over and above the dtyaand extent of P2P
fibre that would be implemented by Telstra basedanket trends and bona
fide demand at the time.

Where an SAE will occur in relation to Telstra

An SAE will occur in relation to Telstra where NBDb engages in competition with
Telstra in:

» the market for the supply of retail carriage se¥gito consumer, business or
government in Australia; and

» the market for the supply of mobile carriage sesijc
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with the effect, or which would be highly likely tave the effect, of substantially
adversely affecting the business of Telstra inehoarkets.

An SAE will not occur in relation to Telstra to tb&tent that the conduct engaged in
by NBN Co is the provision of:

» services that facilitate the supply of carriageviees by NBN Co (other than
prohibited routing or switching services) to perserhom NBN Co is permitted
to supply under the NBN Companies Act (as at 22 R011);

» satellite or fixed wireless services to premised #gre not in the NBN Fibre
Footprint or which are in the Fibre Footprint bte aot serviceable by the NBN
Co Fibre network;

» facilities access to non-Telstra mobile base statand facilities access to
Telstra mobile base station where Telstra has coedédo the provision of that
facilities access;

* backhaul to mobile base stations or wireless biadis devices; or

» the supply of permitted services (such as senbeéseen a location that is
NBN connected and a point of interconnect).

Specific examples of an SAE in relation to Telstihinclude (but is not limited to):

* NBN Co providing services on a non-wholesale bhagidirectly providing
services to parties who are not persons to whom EBNs permitted to supply
under the NBN Companies Act (as at 23 June 2011);

* NBN Co supplying a routing or switching servicevoeen two locations which
are NBN connected (or one location and a publivogk such as the internet)
(excluding certain permitted services such as ngudr switching between a
premises and a Point of Interconnect); or

* NBN Co supplying mobile services.

Consequences of an SAE

If an SAE has occurred and the affected party hiiated the relevant procedure, the
parties are required to negotiate a variation éoSbbscriber Agreement. Such variation
could:

» modify or delete specified clauses of the Subscageement to an extent
which is proportionate to the competitive actigtibat gave rise to the SAE;

» modify or delete any other provisions of the SulmerAgreement in a way
which puts the affected party in a position to meifectively compete with the
other party, to an extent which is proportionatéh® competitive activities that
gave rise to the SAE; and/or
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* impose restrictions on the party engaging in cohaducompetition with the
affected party to an extent which is proportiortatéhe competitive activities
that gave rise to the SAE and which, to the expeatticable, have the effect of
putting each party in the same position in whickould have been had that
SAE not occurred.

For example, if NBN Co decided to provide mobilevsees and that had or was likely
to have a substantial adverse effect on Telsttiadragreed markets, then two possible
outcomes could be that NBN Co could be restrain@ah foroviding those services, or
that Telstra’s restrictions on promoting wirelessassubstitute for fibre could be
relaxed to enable Telstra to more efficiently cotepeith NBN Co.

Infrastructure Services Agreement

The Infrastructure Services Agreement containgehmas on which Telstra will provide
long term key access infrastructure and serviogsimed by NBN Co.

NBN Co acquisition of infrastructure/licences to us infrastructure

NBN Co will incrementally acquire ownership of Teetss lead in conduits when NBN
Co installs fibre into the lead in conduit to coona premises to the NBN fibre
network. Under this agreement, NBN Co will alsowpgjlong term rights to access
and use Telstra’s infrastructure including duaskrspaces in Telstra’s exchanges and
dark fibre links.

Restrictions on NBN Co’s ability to resupply Telsta’s dark fibre

Telstra agrees to supply its dark fibre to NBN @alwe condition that NBN Co will
not permit third party use without Telstra’s consether than by way of carriage
service supplied over the NBN.

Access Deed

The Access Deed documents the high-level commismeade by NBN Co to Telstra
in respect of the proposed supply of NBN Co’s B&sevice Offering (BSJY and
the charging for certain wholesale supply services.

There is a restraint in relation to NBN Co’s sulsmas to the ACCC regarding the
price of its BSO (BSO Restraint). It provides tNBN Co must not make any
submissions to the ACCC seeking a price for thelyupf the BSO that is more than
the BSO price (being $24 per service, per monthjHe period from 5 years from the
Commencement Date.

487 NBN Co's Basic Service Offering essentially coieps an entry level broadband service (12

Mbps downlink/ 1 Mbps uplink) and a voice teleph@eyvice.
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ATTACHMENT B -

Mapping of Telstra’s draft Plan

against the migration plan principles

SECTION OF ,
DETERMINATION PROVISION IN TELSTRA’S DRAFT PLAN

Section 8

Disconnection of carriage services

Section 9

Disconnection of carriage services
using copper networks

Clause 2 — Objective and scope of this Plan
Clause 6— Telstra to use existing processes

Clause 8 — Provision by Telstra of information abou
disconnection and Disconnection Dates

Clause 9 — Disconnection of Copper Services and B&@ices
during the Migration Window

Clause 12 — Telstra activities in the lead up soBisconnection
Date for each Rollout Region

Clause 13 — Order Stability Period prior to theddimection
Date

Clause 21 — Special Services

Clause 22 — Removal of Wholesale Customer equipfmemt
Telstra facilities

Schedule 1 — Telstra existing standard processes fo
disconnection of copper services (other than speeigices)

Schedule 2 — Telstra existing standard processes fo
disconnection of HFC services

Schedule 4 — Special Services

Clause 6 — Telstra to use existing processes

Clause 9 — Disconnection of Copper Services and B&@ices
during the Migration Window

Clause 14 — Managed disconnection commencing at the
Disconnection Date (NB — Required Measure undeeuale 7)

Clause 15 — Types of premises and related disctionec
windows (in-train orders and premises preventetayfrom
disconnection)

Clause 16 — Disconnection of all Premises to beptetad by the
Designated Day

Clause 17 — No supply of new Copper Services and stvices
after a Premises becomes NBN Serviceable
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA'S DRAFT PLAN

Schedule 1 — Telstra existing standard processes fo
disconnection of copper services (other than spseigices)

Schedule 3 — Principles for managed Disconnectionadiately
following the Disconnection Date (for use in deyetent of the
relevant Required Measure)

Schedule 5 — Technical Conditions constituting @aremt
disconnection

Section 10 As above

Disconnection of carriage services Schedule 2 — Telstra existing standard processes fo
using HFC networks disconnection of HFC services

Clause 6.4 — Telstra not responsible for manageorent
coordination of the connection process

Clause 7 — Telstra’s timetable for disconnectioRP@&mises will
be determined by reference to NBN Co’s Rollout slcihe

Clause 8 — Provision by Telstra of information abou

. disconnection and Disconnection Dates
Section 11

Clause 9 — disconnection of Copper Services and Sé&i€ices

Coordination of connection and during the Migration Window

disconnection

Clause 12 — Telstra activities in the lead up toBisconnection
Date for each Rollout Region (notifications re anddic
disconnection)

Schedule 1 — Disconnection of a copper broadbarviteeor
LSS due to disconnection of a voice service usamescopper
path

Clause 4.3 — Telstra’s existing non-Migration rethactivities
and rights are unaffected by the Plan

Section 12 g!:}[gse 13 — Order Stability Period prior to theddisnection

Restrictions on the supply of
carriage services prior to and
after the disconnection date

Clause 17 — No supply of new Copper Services aff@éremises
becomes NBN Serviceable

Clause 18 — Temporary Reconnection

Clause 31- Dispute resolution process

Clause 4.3 — Telstra’s existing non-Migration rethactivities

Section 13 and rights are unaffected by the Plan

2Pl SEhilss Clause 21 — Special Services
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA'S DRAFT PLAN

Section 14

Maintaining a soft dial tone

Section 15

Reactivation of carriage services

Section 16

Equipment of wholesale customers

Section 17

Timetable for disconnecting fixed-
line carriage services

Section 18

Timing of disconnection orders

Section 19

Control of disconnection timing
and processes

Schedule 4 — Special Services

Schedule 7 — Required Measures

Clause 20 — Soft Dial Tone

Clause 17 — No supply of new Copper Services and Bérvices
after a Premises becomes NBN Serviceable

Clause 18 — Temporary Reconnection

Clause 22 — Removal of Wholesale Customer equipfremt
Telstra facilities

Clause 7 — Telstra’s timetable for disconnectioRP@&mises will
be determined by reference to NBN Co’s rollout sicte

Clause 8 — Provision by Telstra of information abou
disconnection and Disconnection Dates

Clause 21 — Special Services

Clause 7 — Telstra’s timetable for disconnectioR@mises will
be determined by reference to NBN Co’s rollout sicie
(including clause 7.4 — First and last date oncthirders for
disconnection can be lodged)

Clause 8 — Provision by Telstra of information abou
disconnection and Disconnection Dates

Clause 21 — Special Services

Clause 6 — Telstra to use Existing Processes

Clause 9.3 — Wholesale customers to retain autorawagy
disconnection decisions, including control overtihéng of
disconnection

Clause 10 — Pull Through Activities

Clause 12 — Telstra activities in the lead up toBisconnection
Date for each Rollout Region (notification of autdi
disconnections)

Clause 21 — Special Services (including certifomaf Special
Service Inputs)

Schedule 1 — Disconnection of a copper broadbarmvitceeor
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA'S DRAFT PLAN

LSS due to disconnection of a voice service usamescopper

Clause 8 — Provision by Telstra of information abou
disconnection and Disconnection Dates
Section 20
Clause 12 — Telstra activities in the lead up sbisconnection
Provision of information Date for each Roll out region
regarding disconnection
Clause 14.4 — Telstra to notify wholesale custorbefsre final

decision

Clause 5 — Required measures
Clause 6 — Telstra to use existing processes

Clause 7 — Telstra’s timetable for disconnectioRP@&mises will
be determined by reference to NBN Co’s rollout sicte

Clause 8 — Provision by Telstra of information abou
disconnection and Disconnection Dates

Clause 9 — Disconnection of Copper Services and B&@ices
during the Migration Window

Section 21 Clause 12 — Telstra activities in the lead up sliisconnection

Equivalence regarding Date for each Rollout Regions

disconnecting Telstra retail

. : Clause 13 — Order Stability Period prior to theddimection
business units and wholesale

Date

customers
Clause 15 — Types of Premises and related Disctionec
Windows
Clause 21 — Special Services (notifications aboodyct exits)
Schedule 1 — Telstra existing standard processes fo
disconnection of Copper Services (other than speer&ices)
Schedule 3 — Principles for Managed Disconnectiamediately
following the Disconnection Date
Schedule 7 — Required Measures

Section 22

Clause 11 — Telstra staff and contractors attendingjte
Prohibition of marketing activity

Clause 5 — Required Measures (for disconnectioogsses in
Section 23 relation to special services and managed discoiomgct

Use of adequate processes Clause 6 — Telstra to use Existing Processes

Clause 9 — Disconnection of Copper Services and B&@ices
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA'S DRAFT PLAN

during Migration Window
Clause 10 — Pull-Through Activities

Clause 28 — Variation of an existing process oetigyment of
new or modified disconnection measures

Clause 29 — Testing of new or modified Disconneécpoocesses

Schedule 1 — Telstra existing standard processes fo
disconnection of copper services (other than speeraices)

Schedule 2 — Telstra existing standard processes fo
disconnection of HFC services

Clause 6 — Telstra to use Existing Processes

Clause 9 — Disconnection of Copper Services and B&@ices
during Migration Window

Section 24 Clause 10 — Pull Through Activities
Specification of disconnection Clause 12.2 — Notification to Wholesale Customengmv
processes Wholesale Services are automatically disconnected

Schedule 1 — Telstra existing standard processes fo
disconnection of copper services (other than speeigices)

Section 25
Clause 28 — Variation of an existing process oretigyment of
Development of disconnection new or modified disconnection measure
processes
Section 26 Clause 28 — Variation of an existing process oetigpment of

o o new or modified disconnection measure
Modifications to existing processes

and disconnection measures Clause 31- Dispute resolution process

Clause 6 — Telstra to use Existing Processes

Clause 9 — Disconnection of Copper Services and B&@ices
during the Migration Window
Section 27
Clause 28 — Variation of an existing process oetigment of a
Using standard Telstra operating new or modified disconnection measure
systems, interfaces and processes
Schedule 1 — Telstra existing standard processes fo
disconnection of copper services (other than speeigices)
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA'S DRAFT PLAN

Section 28

Supply of information by Telstra
to NBN Co

Section 29

Protection of information

Section 30

Commencing to supply fixed-line
carriage services using the NBN

Section 31
Reporting framework

Section 32

Rectification

Section 33

Dispute Resolution

Section 34

Scope of modifications to
processes

Section 35

Consultation with NBN Co

Clause 23 — Information supplied to NBN Co

Clause 24.4 — notification regime prior to estdbtient of NBN
information Security Plan

Schedule 8 — Information to be provided by Telsir&lBN Co
under the Definitive Agreements

Clause 5 — Required Measures
Clause 24 — Information Security

Schedule 6 — Information Security principles fog ttevelopment
of NBN Co Migration Information security measures

Schedule 7 — Required Measures

Structural Separation Undertaking — Part D and Galec2
(organisational structure, information security aelkted
measures)

Clause 19 — Telstra commencing to provide servisgy the
NBN

Clause 25 — Reporting Framework

Clause 27 — Compliance

Clause 26 — Rectification of the Plan

Clause 31 — Dispute Resolution process

Structural Separation Undertaking — Schedule Seppeddent
Telecommunications Adjudicator)

Clause 28 — Variation of an existing process oetimment of a
new or modified disconnection measures

Clause 29 — Testing of new or modified disconnecpimocesses

Clause 30 — Telstra will consult with NBN Co aboglevant
matters under this Plan

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Discussion Paper

191



SECTION OF ,
DETERMINATION PROVISION IN TELSTRA'S DRAFT PLAN

Clause 5 — Required Measures

Schedule 3 — Principles for Managed Disconnectiamédiately
Section 36 following the Disconnection Date

Schedule 6 — Information security principles fovelepment of

Required measure development L . .
q P NBN Co Migration Information Security measures

process
Schedule 7 — Required Measures

Section 37
Clause 29 — Testing of new or modified Disconnecpoocesses
Test procedure processes

Clause 4 - Commencement and Term

Clause 17 — No supply of new Copper Services aftéremises

Section 38 becomes NBN Serviceable

Clzseglion el 2o g Clause 18 — Temporary reconnection

Clause 24 — Information security
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ATTACHMENT C - QUESTIONS FOR
DISCUSSION

Part A: Structural Separation Undertaking
Assessing the impact of the SSU

1. The ACCC would be interested in any views, togethién supporting evidence
or rationale, in relation to the likely future withe SSU and the likely future
without the SSU as outlined above.

Promotion of a competitively neutral environment

2. Do you consider that Telstra’s ongoing ownershig eontrol of passive
infrastructure required by other access seekeargg¢aconnect with the NBN is
likely to impede the realisation of any of the estgel benefits to competition
from the structural reform? Please provide evidehaesupports your reasoning.

3. Do you consider that Telstra’s ongoing ownership©XTEL is likely to impede
the realisation of any of the expected benefitsaimpetition from the structural
reform? Please provide evidence that supports ngasoning.

Impact on competition in downstream markets

4. What do you think will be the likely impact of ti&SU coming into force for
competition in:

(a) fixed access markets;

(b) transmission capacity markets;

(c) downstream (wholesale or retail) fixed voaoel broadband markets; and
(d) any other relevant telecommunications markets

5. To what extent would the SSU coming into force jlevgreater assurance that
the wholesale-only open access NBN would meebigiage and timing
objectives?

6. What greater product differentiation would be liked emerge in the presence of
upstream competition as compared to the situatioerevnetwork consolidation
occurs?

7. To what extent would competition at the accessteartsmission layer be efficient
in a productive sense? Could this form of competistop significant economies
of scale and scope being realised?
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8. What other factors should be considered in assg#salikely impact of the SSU
coming into effect, and the network consolidati@cwring, on competition in
downstream markets?

For industry:

9. Do you expect to provide retail or wholesale saxgibased upon the wholesale-
only open access NBN? Would this change if the 88br did not come into
force?

10.What investments have you undertaken to date inipation of the proposed
structural reform and the creation of a wholesallg-open access network?

11.Are you likely to invest in your own infrastructymuch as transmission facilities
or core network elements, if the SSU and the ndtwonsolidation were to come
into effect? If the SSU did not come into effecquAd that have an impact on
those plans?

12.Do you intend to invest in new ‘superfast’ accestvorks (in established
locations or greenfields), irrespective of the 8eplaying field’ provisions?
Would this decision change depending upon whetteBSU comes into force?

Impact on consumers

13. Are there any other benefits or detriments to coress (or particular types of
consumers) that are likely to arise as a resuli®fSSU coming into force?

14.Do you consider that the coming into force of ti&JSwill result in an overall
benefit to consumers of telecommunication services?

For industry:

15.What are your expected broadband offerings foracnests over the NBN? How
do you think that those offerings will compare @hation to price and service
guality to services provided over existing netw@rkge there any product
features or applications you do not anticipate sujomy?

Improving accessibility and quality of broadbandvsees, including those in regional
rural and remote areas

16. Will the SSU coming into effect improve broadbaedvices, in particular outside
of metropolitan areas?

For industry:

17.Do you expect to be able to expand the geograpbasan which you offer
services, or better be able to compete in cert@asa as a result of the SSU
coming into effect?

Expected distribution of long-term economic berefit
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18.What long-term economic benefits could be expetddtbw to consumers from
the SSU coming into effect? How would these beséifely be distributed
amongst different types of consumers in differeedgraphic areas? Please
provide reasons for your view.

Other matters relating to the Definitive Agreements

19. Are there any other matters set out in the Defiaithgreements that are likely to
receive the benefit of the legislative authorigatioat may have detrimental
impacts upon competition in telecommunications re&rlor consumers, or when
viewed against other of the mandatory consideratidPliease provide reasons and
evidence for your view.

20.Could the operation of the substantial adversetswdause have a detrimental
impact upon competition in telecommunications merke consumers, or when
viewed against other of the mandatory consideratidfliease provide reasons and
evidence for your view.

21. Are there any detrimental impacts to competitiocansumers that are likely to
arise directly as a result of the condition precédeoting that the substance of
the Optus-NBN Co transaction will be subject tossape consideration by the
ACCC)? Would other of the mandatory consideratwitiser support or militate
against the proposed restrictions coming into ¢Pf€tease provide reasons and
evidence for your view.

22.Are there any detrimental impacts to competitioe@nsumers, or for other of the
mandatory considerations, that are likely to aaisea result of the restraint upon
NBN incorporating elements of Optus’ HFC into ietwork? Would other of the
mandatory considerations either support or militagainst the proposed
restrictions coming into effect? Please providesoaa and evidence for your
view.

23.1s this provision likely to impact adversely upangpetition in relevant
telecommunications markets (such as markets fopitnsion of content services
or other telecommunications markets) or for congsm&/ould any of the other
mandatory considerations either support or militagainst the proposed
restrictions coming into effect? Please providesoaa and evidence for your
view.

24.Do you think that the wireless restriction provissaare likely to result in any
negative outcomes for competition in relevant tetemunications markets or for
consumers? Would other of the mandatory consideraither support or
militate against the proposed restrictions coming effect? Please provide
reasons and evidence for your view.

25.Given that it effectively operates as a price ogiliather than a price floor, is the
BSO price commitment likely to have any adversedotp upon competition,
consumers or any other criteria to which the ACE®@ihave regard? Please
provide reasons and evidence for your view.
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Interim Equivalence and Transparency

26.Do the commitments in the SSU provide sufficiersuaance that Telstra will
provide equivalence of outcome until the designatizg?

27.1s the scope of Telstra’s proposed commitmentgerims of services covered,
implementation, and enforceability — appropriate?

28.Do the interim price measures — the rate card &id Reports - provide for
appropriate and effective price equivalence anusfrarency? If not, what
changes to the price measures and/or additionze preasures should be
considered?

29.Does the SSU appropriately ring-fence functionsftectively promote
equivalence?

30. Are the proposed limits on staffing of separatesifiess units, including any
exceptions/exemptions, appropriate and effectiygramoting equivalence?

31.Are the proposed limits on incentives and empldy&eefits, including any
exceptions/exemptions, appropriate?

32.Are the proposed arrangements with regard to theank services business unit
appropriate given the objective of ensuring dova@str competitors can compete
on their merits?

33.Do the proposed information security arrangemeruasige sufficient assurance
to stakeholders that confidential and commercisdlgsitive information is
protected from unauthorised disclosure or use?

34.Do the proposed interim non-price measures proaupeopriate assurance that
known equivalence and transparency issues wilebreedied? What other such
issues should be considered in assessing the agtengss of these measures?
Please consider issues that affect operationaitgugchnical quality and quality
of systems support.

35. Do the proposed mechanisms for addressing equisalamd transparency issues
that emerge over time provide appropriate assurdrateéhese issues would be
remedied appropriately and effectively? Is it claad certain that all such issues
would be within the scope of those mechanisms? \&tetges would potentially
address perceived limitations?

36. Are the proposed equivalence and transparencyceaetppropriate? Please
consider the proposed target timeframes and peaiocenstandards, and the
proposed exceptions and exemptions.

37.1s the proposed SLA scheme likely to be effectivePexample, is the SLA
scheme comprehensive and are the rebates suffioiententivise Telstra.

38.Does the SSU appropriately provide for equivalentise level and functionality
of Regulated Services to comparable products?
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39.Do the proposed information equivalence commitmentduding notifications
and wholesale customer engagement, provide appte@and effective assurance
of equivalence?

40. Are the proposed arrangements for TEBA (in relatmthe supply of active
declared services provided by Telstra) appropaateeffective in providing for
equivalence and transparency?

41.1s the AIP an effective mechanism for the resolutbd equivalence disputes
between Telstra and wholesale customers?

42.1s the proposed ITA process likely to be effeciiveesolving equivalence
complaints and incentivising Telstra’s complianaéhwhe substantive
equivalence obligations?

43.Is the ITA likely to be independent, such that vdsalle customers have assurance
that disputes will be handled impartially?

44.Does the ITA have the powers necessary to enssotuten of any disputes
before it, including the power to require reasoaabimediation by Telstra of its
wholesale processes/systems?

45.What is an appropriate and effective dispute régwiyprocess for price
equivalence disputes?

46.What are the key elements that will need to beustedl in an alternate dispute
resolution process, if the ITA is not establisheder the SSU?

47.In relation to the interim period, does the SSUvpte for appropriate and
effective ACCC monitoring of Telstra’s compliancétwthe SSU and for Telstra
to have systems, procedures and processes whiotofg@nd facilitate that
monitoring?

48.In relation to the interim period, does the SSWme for a Governance
Framework that ensures appropriate oversight bgtieebf its compliance with
the SSU?

49.1n relation to the interim period, does the SSUtaoncompliance and governance
measures that provide assurance to wholesale cesga@hcompliance with the
SSuU?

Part B: Migration Plan

50. Are the provisions of the draft Plan compliant witlle requirements of the
Determination?

51.Does the level of detail in Schedule 1 give indusgrtainty that disconnection
processes will ensure efficient and timely discatioas and promote
equivalence, service continuity, and the autonofmylmlesale customers? If not,
what further detail needs to be provided?
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52.Are there any specific disconnection scenarios waie not adequately specified
in the draft Plan?

53.Is any additional detail required in Schedule thefdraft Plan in relation to
processes used to disconnect lines where pull ghrbas been used?

54.What key issues should be addressed in the develupoh any of the Required
Measures?

55.Do parties consider that an information securignghat was consistent with
Schedule 6 of the draft Plan would be consistettt gection 29 of the
Determination? Should the plan provide assuramaeany other features or
attributes will be included in the information setuplan?

56.Would the ITA scheme as outlined in the draft glapractice be an adequate
dispute resolution process? Are the timeframeswsefor the ITA Process
appropriate for dealing with disputes that arisdaurthe plan? Is the ITA
provided sufficient authority to resolve disputéeeively?

57.What are the key elements that will need to beunhet! in an alternate dispute
resolution process, if the ITA is not establisheder the SSU?

58.Does the draft Plan provide for interim solutiohattwould enable disconnection
to occur in a way that minimises disruption to e1sé+ services?

59.What significant issues, if any, are likely to arfsom the operation of clause 6.4
of the draft Plan?

60. Are there any other ways in which disruption to/sms can be minimised that are
within Telstra’s control?

61.Are the suggested monetary caps reasonable irotfiext of variations to
Telstra’s existing processes and disconnection anes?
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