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Executive Summary

The Australian Competition and Consumer Commis§fddCC) has accepted the
structural separation undertaking (SSU) and apmfdive draft migration plan
submitted by Telstra.

Together, the SSU and migration plan implementran fof structural reform to the
telecommunications sector that responds to thestanging competition concerns that
have arisen from Telstra’s vertical integration.

Due to the adoption of a migration model of strugtgeparation — whereby Telstra
will cease to use its own fixed line access netwankd will instead use the wholesale-
only National Broadband Network to supply downgtmeservices, the structural reform
will be progressively implemented as the NBN fibozess network is built.

Given this progressive implementation, the SSU ifipe@ range of measures that will
apply to Telstra’s supply of fixed line access &9 to its wholesale customers during
the interim period. These measures are intendptbtoote equivalence and
transparency in Telstra’s supply of those servioesholesale customers and its retalil
businesses. Of particular significance is the comeint that Telstra has given to
providing equivalent outcomes for wholesale custenas are achievable by Telstra’s
retail businesses. The inclusion of this commitnpnvides additional assurance that
the equivalence and transparency measures willineapgropriate and effective for

the duration of the migration period.

The SSU also specifies measures that will enalel ACC to monitor Telstra’s
compliance with its various commitments.

The ACCC acknowledges the assistance it has reté&iom industry and members of
the public throughout this inquiry, and the willmegs of the proponents to the
transaction to modify the proposed arrangementssponse to the legitimate concerns
expressed in submissions.

Structural Separation Undertaking
In accepting the SSU, the ACCC is satisfied that:

* the commitment to structural separation given bigtf@ is consistent with the
legislative requirements for its structural sepgarat

» the transparency and equivalence measures arepaigpecand effective
* the compliance measures are appropriate and ekecti
Structural separation

In considering the SSU, the ACCC had regard teeffext of the structural reform
upon competition and consumer interests. In additive ACCC was required to
consider a range of other mandatory criteria inclgdhaving regard to the
Government’s support for a migration form of sefaraand elements of the
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commercial arrangements between Telstra and NBih&owvould receive the benefit
of statutory authorisation.

Importantly, the SSU and the associated commeasciahgements implement the
Government’s preferred migration form of structig@paration — which is a factor that
strongly supports the acceptance of the undertaksnay result of the specific criteria to
which the ACCC is required to have regard.

The commercial arrangements between Telstra and 88MWere modified in the
following ways as a consequence of issues arigimigngl the ACCC'’s inquiry:

* Restrictions on Telstra promoting wireless serveesubstitutable for fibre
services were replaced with a requirement thattfBefseet existind\ustralian
Consumer Lawequirements should it undertake such marketing.

* Any subsequent amendments to the commercial amaggs that would
restrict either party from competing will now bebgect to ACCC oversight —
this is effected by a joint undertaking that NBN &ual Telstra have given to
the ACCC.

» Telstra will be able to continue to supply the ipeedent channel provider that
currently uses its HFC network to supply end userthe FOXTEL platform.

Interim equivalence and transparency measures antptiance measures

Telstra has engaged in constructive discussiorstivt ACCC and industry
stakeholders around its proposed equivalence andgarency commitments, and has
significantly strengthened these measures duriegdlirse of the consultation period.

The measures established by the interim equivalanddransparency framework
include:

» The delivery of price equivalence through new whale access contracts that
will specify that, as a default position, the clesget out in ACCC access
determinations are to apply.

« Commitments regarding the quality of Telstra’s dymb regulated services
and the security of wholesale customer informatidrese commitments are
supported by ring fencing arrangements, reportirigeg performance
indicators and financial accounts.

* New procedures for resolving disputes between feetstd its wholesale
customers including the establishment of an acatddrinvestigation process
and an independent telecommunications adjudicator.

These measures are supported by the inclusion @¥enarching commitment to
provide equivalent outcomes for wholesale custorasm@re achievable by Telstra’s
retail businesses.

The SSU now also includes appropriate and effectivepliance arrangements, which
is a mandatory requirement.
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Migration Plan

The ACCC has approved the draft migration plan esgatisfied that it complies with
all of the mandatory legislative requirements, uigithg the migration plan principles
determined by the Minister.

Commencement date

The SSU and the migration plan will come into footee certain conditions have been
satisfied. The relevant conditions are that theidt@an has exempted Telstra from the
requirement to give undertakings regarding its stpsgon television broadcasting
licence (i.e. its interest in FOXTEL) and its hybfibre-coaxial (HFC) network.

Following the SSU coming into force, there will #e additional two month period for
Telstra to implement specific interim equivalenod &ransparency measures before
they become enforceable.

The ACCC'’s approval of the draft migration plan m&ghat it is now a final migration
plan. That final migration plan will come into farevhen the SSU comes into force.
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1 Introduction

1.1 Overview

This paper sets out the ACCC'’s final decision andhsessment of Telstra’s Structural
Separation Undertaking (version dated 23 FebruatP(SSU) and draft Migration
Plan (version dated 24 August 2011) (draft Plan).

This final decision document is structured as foo
* Part A —reasons for the ACCC's final decision relgag Telstra’s SSU

» Part B —reasons for the ACCC's final decision rdgay Telstra’s draft Plan

1.2 Timeline and consultation

Telstra lodged an SSU (July SSU) and a draft Ple2%July 2011. Telstra
subsequently provided a revised draft Plan on 2gu&t2011.

On 30 August 2011 the ACCC publishedAssessment of Telstra’s Structural
Separation Undertaking and draft Migration Plan:doussion PapefAugust
discussion paper). The August discussion papergdghe ACCC's preliminary view
that the July SSU could not be accepted as it didully comply with the mandatory
legislative requirements in that it did not incllaleompliance plan for Telstra’s
primary commitment to structurally separate afier designated day. The August
discussion paper also set out a number of othelersavhich the ACCC considered
would be likely to militate against acceptanceha July SSU, including the lack of a
clear and enforceable commitment to an ‘equival@faitcomes’ that would support
the interim equivalence and transparency measures.

The ACCC commenced its first public consultation3@August 2011 when the
August discussion paper was released. Submissiotiseedssues raised in the August
discussion paper were sought from interested gayye27 September 2011. Following
receipt of submissions, the ACCC engaged in furtbesultation with Telstra and
industry stakeholders in relation to amendmenthédSSU.

On 9 December 2011, Telstra lodged a revised Sdgmber SSU) with the ACCC
which replaced the July SSU. In response to thseeV\SSU, on 16 December 2011 the
ACCC issued a second discussion papelstra’s Structural Separation Undertaking:
Discussion PapefDecember discussion paper) and commenced a seoosdltation
process. Submissions on the issues raised in dpatr pvere sought from interested
parties by 13 January 2012.

Following that further round of public consultatjorelstra submitted a further revised
version of the SSU on 23 February 2012.

A list of submissions received by the ACCC througihithe consultation process is
included at Attachment Al. All public versions betsubmissions are available on the
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ACCC websité. The ACCC thanks all submitters for their contribos to the
consultation processes.

The ACCC has had regard to all relevant submissiof@ming its views on whether
to accept the SSU and approve the draft Plan.

1.3 ACCC'’s acceptance of the SSU

The ACCC has decided to accept the SSU, for theorsafurther outlined in Part A of
this paper.

The Telco Act provides that the ACCC'’s acceptarfanaundertaking about structural
separation must be subject to the occurrence titpkar events, if Telstra elects to
nominate those events in a document that acconptmeeSSU.

Telstra has nominated a number of permitted evarstachment A to the SSU which
must occur before the SSU can come into force aor@ance with section 577AB of
the Telco Act. Section 577AA of the Telco Act prdes that the ACCC must nominate
a period of 6 months (unless another period isiBpddy the Minister) for those
events to occur.

The ACCC'’s decision to accept Telstra’s SSU isactijo the occurrence of the
following events within 6 months from 27 Februafi2:

» the approval of the draft migration plan by the ACGnder section 577BDA or
577BDC of the Telco Act;

« the making of a declaration under section 577J(#)@Telco Act and

« the making of a declaration under section 577J(F@Telco Act.

The ACCC notes that, following its acceptance ef 88U, the ACCC approved
Telstra’s draft migration plan, meaning that thistfcondition precedent has been
satisfied.

The ACCC notes that pursuant to section 577AA(GhefTelco Act, Telstra must
notify the ACCC in writing of the occurrence of fgeremaining events as soon as
practicable after the occurrence. The ACCC willlglbthese notifications on its
website as they are received.

Seenhttp://www.accc.gov.au/content/index.phtml?itemIG63999
2 Telco Act, s 577AA.
Telco Act, s 577J(3) provides that the Ministexyndeclare, in writing, that Telstra is exempt
from the requirement to have an undertaking und&f7 (i.e. with respect to its HFC network).
Telco Act, s 577J(5) provides that the Ministexyndeclare, in writing, that Telstra is exempt
from the requirement to have an undertaking und&f7€ (i.e. with respect to subscription
television broadcasting licences).
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1.4 ACCC'’s approval of the draft Migration Plan

Following its decision to accept the SSU, the ACd&Cided to approve the draft Plan
for the reasons outlined in Part B of this papée @draft Plan is now a final migration
plan pursuant to section 577BE(1) of the Telco Act.

Pursuant to section 577BE(3) of the Telco Act,Rlen will come into force once the
SSU comes into force. The draft Plan will then fapart of Telstra’s SSU.
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PART A: STRUCTURAL SEPARATION
UNDERTAKING

2 Overview

The structure of this Part A is as follows:

» Section 3 Background This section provides an overview of the structural
reform of the telecommunications industry and tkisteng regulatory regime.

* Section 4 Structural Separation Undertaking -This section provides an
overview of Telstra’s SSU and the relevant legigéaframework.

» Section 5 ACCC decision in relation to the SSU This section provides a
summary of the ACCC'’s decision.

» Section 6 Telstra’s structural separation— This section discusses the scope of
Telstra’s structural separation and Telstra’s ongaiertical and horizontal
integration.

» Section 7 Consolidation of fixed-line access netwks — This section
discusses the implications for competition and aamexs of the disconnection
of Telstra’s copper access network and the deduivaf the broadband
capability of Telstra’s HFC network.

» Section 8 Other matters relating to the DefinitiveAgreements —This section
discusses a number of key matters arising fronD#fenitive Agreements that
are not directly related to the consolidation &éfi-line access networks.

» Section 9 Interim equivalence and transparency This section discusses the
ACCC'’s consideration of the interim equivalence &madsparency measures.

» Section 10 Monitoring of compliance with the obligion to structurally
separate —This section discusses the ACCC's consideratiohetstra’s
compliance measures that are to operate afteretsigrthted day.
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3 Background

3.1 Structural reform of the telecommunications
industry

In 2009 the Government issued a discussion pajaional Broadband Network:
Regulatory Reform for 21Century Broadbandseeking views on various reform
options that the Government was considering tornefihe telecommunications
regulatory framework in the transition to the NBN.

Following this review, the CACS Act was passed ovdmber 2010, which introduced
a suite of amendments to the Telco Act and the @@Acreated a framework to
address Telstra’s vertical and horizontal integrati

The Explanatory Memorandum to the CACS Bill stdles the legislative package
was, among other things “aimed at enhancing coitiygetutcomes in the Australian
telecommunications industry.The Explanatory Memorandum cited Telstra’s veltica
and horizontal integration and stated:

Partly because of this integration, it has beer &bmaintain a dominant position in
virtually all aspects of the market, despite mdwant10 years of open competition. It is
the Government’s view that Telstra’s high levelrdgégration has hindered the
development of effective competition in the seftor

Key features of the new framework were provisianstiie vertical and horizontal
separation of Telstra and reforms to the telecomaations regulatory regime
including the telecommunications specific sectiohthe CCA.

Under the framework introduced by the CACS Actstral may elect to either submit a
voluntary structural separation undertaking or ligjexct to mandatory functional
separation.

The Telco Act was amended to provide that Telsiag be prevented from acquiring
designated spectrum, which is anticipated to baired for advanced wireless
broadband services, unless it submits an SSU and:

* an undertaking that it will not be in a positionctantrol an HFC network;

* an undertaking that it will not be in a positionctantrol a subscription
television broadcasting licence (i.e. that Telslikeests its FOXTEL interest);

and the ACCC accepts those undertakings.

However, the Minister may exempt Telstra from tbguirement to have an
undertaking about HFC networks or subscriptiorMelen broadcasting licences if the

Explanatory Memorandum, CACS Bill, p 1.
Explanatory Memorandum, CACS Bill, p 1.
Telco Act, Part 10, Sch 1.

~N o a
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Minister is satisfied that Telstra’s SSU is sufiai to address concerns about the
degree of Telstra’s power in telecommunicationsket@: These exemptions are both
nominated conditions precedent to the SSU comitgyforce (see section 1.3).

If an SSU does not come into force, Telstra wilkéguired to functionally separdte.

3.2 Existing regulatory framework
3.2.1 Parts XIB and XIC of the CCA

Part XIB of the CCA establishes a specific regimeaddressing anti-competitive
conduct in the telecommunications industry. It epes in addition to the general
competition provisions in Part IV of the CCA. Aithime of its introduction, the
Government considered that total reliance on Ratb Iconstrain anti-competitive
conduct in telecommunications might be ineffectage

Telecommunications is an extremely complex, hotalbnand vertically integrated
industry and competition is not fully establishadsome telecommunications markets.
There is considerable scope for incumbents to engagnti-competitive conduct
because competitors in downstream markets depeadaass to networks or facilities
controlled by the incumbents

Broadly, the competition provisions in Part XIB prioit a carrier or carriage service
provider from engaging in anti-competitive condtict.

Part XIC establishes an industry specific regimerégulated access to carriage
services. At the time of its introduction, the Goveaent considered that there was a
need for an industry-specific regime, in additioritte essential facilities access regime
in Part IlIA of the CCA, which would reflect partitar policy interests in promoting
any-to-any connectivity; promoting diversity andgaetition in the supply of carriage
services, content services and other services igappy means of carriage services;
and ensuring access to carriage services is esgtablion reasonable terms and
conditions and includes necessary ancillary sesideart XIC has its own specific
objective “to promote the long-term interests odl-@rsers of carriage services or of
services provided by means of carriage servites.”

Part XIC provides for the ACCC to declare carriagevices and related services
(declared servicesj.Telstra supplies a number of declared servicés twholesale
customers and competes against these wholesatrstin downstream retail
markets.

8 Telco Act, Part 9, Sch 1.

Explanatory Memorandurirade Practices Amendment (Telecommunications) ¥98 p 6.

Defined as taking advantage of a substantialegegf power in a telecommunications market with

the effect or likely effect of substantially lessgncompetition in that or any other

telecommunications market; or contravening ss 44LZRRZZRK, 45, 45B, 46, 47 or 48 of Part

IV of the CCA where that conduct relates to a tetemunications market.

Explanatory Memoranduriyade Practices Amendment (Telecommunications) & p 38.

2 CCA, s 152AB.

13 Currently declared services are listed on the BGQleclared services register:
http://www.accc.gov.au/content/index.phtml/itemId7B21

10

11
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Providers of a declared service must comply withdtandard access obligations
(SAOs) set out in Part XI€,unless an exception or exemption applies. Amohgrot
things, the SAOs require a provider of a declamdise (the access provider), if
requested by an access seeker to:

» supply an active declared service in order thabtieess seeker can provide
carriage services and/or content services;

» take all reasonable steps to ensure that the wadramd operational quality of
the active declared service is equivalent to tHatkvthe access provider
provides to itself; and

» take all reasonable steps to ensure that the sgpvavider receives, in relation
to the active declared service supplied to thesscseeker, fault detection
handling and rectification of technical and operadl quality and timing that is
equivalent to that which the access provider previt itself.

The CACS Act amended the CCA to change the operafi®@art XIC from a
negotiate/arbitrate access regime to a regime wieighires the ACCC to make access
determinations for all declared services. Acceserdenations set default price and
non-price terms, which apply in the absence ofieapgly negotiated access agreement
between the service provider and access seekeml@mie with access determinations
is a condition of a carrier licence and a servicevidler rule.

Elements of Telstra’s fixed-line telecommunicatiomtworks continue to represent
enduring bottlenecks and are therefore an impoftemis of current regulation under
Part XIC of the CCA. Notwithstanding the regulatminaccess to Telstra’s fixed-line
networks, Telstra has endured as the dominant-firedservice provider in Australian
telecommunications markets.

The current state of competition in relevant magkediscussed in Attachment A2.
3.2.2 Operational separation regime

In 2005, the Department of Communications, Infororaechnology and the Arts
conducted a review of telecommunications competitegulation and introduced an
operational separation regime to Telstra. Thismegivas intended to support greater
equivalence and transparency in services provigetkelstra to its wholesale customers
and its retail operationSAt the time, the Government noted that:

Telstra is a vertically integrated firm which retaia dominant market position in many
telecommunications markets. Telstra also owns strfuiature which its competitors
need to access and interconnect with in order tepete against it. Telstra’s control
over this infrastructure, combined with its margesition, creates an incentive and the
ability for it to favour its own retail businesstime provision of access to this important

" CCA, s 152AR.
15 Department of Communications, Information Tecbggland the ArtsTelecommunications
Competition Regulation — Issues Pap&pril 2005.
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infrastructure. Telstra’s vertical integration atseates a lack of transparency that
makes it harder for the ACCC to effectively enfotise competition regulatiorf'é3

The current operational separation regime is gaaby an operational separation plan
(OSP) which was proposed by Telstra and approveatdiinister in June 2006. It

sets out procedures and commitments aimed at prognequivalence in the standard

of delivery of eligible servicésby Telstra between its wholesale customers and its
retail customers. These include measures relatiiglstra’s organisational
arrangements, processes for providing informatowtiolesale customers about
changes to Telstra’s network, measures requiridgtrbeto protect wholesale
customers’ confidential information and processegte resolution of complaints

from wholesale customers.

Telstra’s OSP also provides for a price equivaldremmework (PEF) which seeks to
provide ongoing assurance that Telstra is not famguts retail arm by supplying
services to itself at prices which are unjustifigloiwer than those offered to its
downstream competitors. The PEF requires Telstcanaluct imputation testing of
material price changes (as defined by Telstra). HEBE imputation testing is intended
to assess whether there is sufficient margin foeféinient retail competitor to compete
with Telstra in the relevant retail market(s) gitbe wholesale costs or costs of self
supply that are, or would be, faced by an efficmrhpetitor and the costs of
transforming wholesale products or inputs thatsatésupplied into retail products.

The role of the ACCC with respect to the OSP igesally to investigate and report
matters to the Minister as appropriate.

The ACCC considers that the operational separaéigime is ineffective. In its
submission to the Government’s 2098tional Broadband Network: Regulatory
Reform for 21 Century Broadbandiscussion paper (ACCC Regulatory Reform
Submission), the ACCC stated:

The ACCC's experience is that the current operatisaparation regime aimed at
promoting equivalence is ineffective and does warass Telstra’s incentive and ability
to discriminate against its competitors. Therefomg measures to improve at the
margins the operational separation regime woultljasan attempt to develop upon a
framework that is, at its core, unable to promtgdiindamental objectives.18

In the same submission, the ACCC noted that:

The current operational separation regime is n@propriate structural arrangement
for Telstra during the transition to the NBN. Fumntimore it is inconsistent with the
structural framework envisaged for the future NBiNieonment and will not assist in
facilitating opportunities for competitive outcomeghe transition perio&?

16 Department of Communications, Information Tecbggland the ArtsTelecommunications

Competition Regulation — Issues Pap#pril 2005, p 3.

Eligible services are defined in section 152Althef CCA and include listed carriage services (as
defined in section 16 of the Telco Act) and sersiagich facilitate the supply of listed carriage
services.

ACCC Regulatory Reform Submission, p 8.

¥ bid, p 9.

17

18
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Upon the coming into force of an SSU, the currgr@rational separation regime will
cease to operafe.

3.3 National Broadband Network

On 7 April 2009 the Government announced thatté@nded to establish a company,
NBN Co, to build and operate a wholesale-only, operess NBN!

The key features of the NBN including its rolloutdaoperation are outlined by a
number of documents and legislative provisionsuditig:

the NBN Implementation Study;

the Government’s Statement of Expectations;

NBN Co’s Corporate Plan;

the NBN Companies Act; and

the NBN Access Act.

The key features of the NBN framework are set nikttachment A3 to this paper.

3.4 Definitive Agreements

On 23 June 2011, Telstra announced the executioamimercial agreements with
NBN Co, known as the Definitive Agreements. Theibiéfe Agreements govern,
among other things, the terms on which Telstra aviitonnect its fixed-line customers
and provide services and access to key infrastrei¢ttuUNBN Co.

The Definitive Agreements primarily comprise théddwing documents:
* Implementation and Interpretation Deed;
* Subscriber Agreement;
* Infrastructure Services Agreement; and
» Access Deed.

The Definitive Agreements are highly complex comeredrdocuments that were
negotiated between NBN Co and Telstra over some. firalstra has made some public
disclosure regarding the content of the agreements announcement to the
Australian Stock Exchange, however the parties letegted not to publicly disclose
the content of the Definitive Agreements more faisty at this time?

20 CACSAct, s 65.
2 Prime Minister, Treasurer, Minister for Finanb&nister for Broadband, ‘New National
Broadband Network,’ (joint media release, 7 ApfiD®).

2 See Telstra’s announcement to the ASX on 23 20mé.
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The Definitive Agreements and their relevance toahsessment of Telstra’s SSU are
discussed in further detail in sections 7 and 8viBions in the Definitive Agreements

that the ACCC considered most relevant to its assest of Telstra’s SSU are outlined
in Attachment A4.
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4 Telstra’'s SSU

4.1 Summary of the SSU

The proposed structural reform is to be implemebted
* An SSU that includes:

= commitments by Telstra to cease the supply of ipdcervices over
networks under its control from the designated dastieh is expected to
be the day on which the construction of the newledale-only national
broadband network will be concluded; and

= equivalence and transparency measures regardiegsatx Telstra’s key
wholesale services (that is, the Regulated Seryvindbe period leading up
to the designated day.

* A migration plan under which Telstra will cease [glymg copper and most
HFC services—including wholesale services (wheeg tire supplied)—as part
of the migration to the national broadband network.

4.2 Legislative framework

Section 577A(1) of the Telco Act allows the ACCCaticept a written SSU from
Telstra.

On 24 June 2011, following a public consultationiqet the Minister published the
following instruments relating to the scope andecia for assessment of the SSU:

» Telecommunications (Structural Separation — Netwankd Services Exemption)
Instrument (No. 1) 201@Networks and Services Instrumenthis determines the
networks and services that will be exempt fromdbape of Telstra’s SSU. The
scope of the SSU is discussed further at sectwititis paper.

* Telecommunications (Regulated Services) Deternoinghlo. 1) 2011Regulated
Services Determinatior) this specifies which services will be subjectriterim
transparency and equivalence measures, discusskdrfat section 9 of this paper.

* Telecommunications (Acceptance of an UndertakimmpBtructural Separation —
Matters) Instrumen2011 (Ministerial Criteria Instrument) — this sets ooiatters to
which the ACCC is to have regard in assessing 8lg f& addition to those
specified in section 577A of the Telco Act. Thigliscussed further in Attachment
Ab.

These instruments and further detail on the coasaoit process, including stakeholder

submissions, are available at:

http://www.dbcde.gov.au/broadband/national broadbaatwork/telecommunications
regulatory reform
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4.3 The SSU and the Competition and Consumer Act

The CCA provides that if Telstra has engaged oegslired to engage in conduct in
order to comply with an SSU, then, in performinigiaction, or exercising a power
under Part XIB or Part XIC in relation to Telstdag ACCC must have regard to the
conduct to the extent that the conduct is rele¥ant.

The CCA provides that the ACCC must not performrection or exercise a power
under Part XIC so as to prevent Telstra from coinglyvith the undertaking. For
example, the ACCC could not make an access detatimmnwhere a term of that
access determination would prevent Telstra frompdgimg with its SSU.

Section 152AR in Part XIC of the CCA sets out t#€S that apply to a provider of
declared services. Section 152AR(3)(a) providesahaccess provider must, if
requested to do so by a service provider, suppbctine declared service to the
service provider in order that the service provicken provide carriage services and/or
content services.

The obligation on Telstra to supply an active dexdaservice is limited by section
152AR(4)(e) which provides that it does not applytte extent (if any) to which the
imposition of the obligation would have the effe€preventing Telstra from
complying with, among other things, an SSU.

4.4 Section 577BA authorisation

Section 577BA of the Telco Act specifies a rangditiErent contracts, arrangements
and understandings (CAUs) and conduct relatinbecagreements between NBN Co
and Telstra and relating to Telstra’s SSU thatatborised for the purposes of section
51(1) of the CCA.

Section 51(1) of the CCA relevantly provides thmatleciding whether a person has
contravened Part IV of the CCA, anything specifigdand specifically authorised by
an Act must be disregarded.

The section 577BA legislative authorisation is exled to Part XIB by section
151AJ(9) of the CCA, which provides that a persoasinot engage in anti-competitive
conduct for the purposes of Part XIB if, under ggcb77BA of the Telco Act, the
conduct is authorised for the purposes of sectiqt)~of the CCA.

A number of the legislative authorisation provison section 577BA only come into
effect once an SSU is in force. The ACCC'’s decismaccept Telstra’s SSU triggers
the benefit of various limbs of the legislativetarisation, providing protection for:

* NBN Co and Telstra “giving effect to” provisions @bntracts, arrangements or
understandings (CAUs) between NBN Co and Telslva (5, the Definitive
Agreements) once the SSU comes into férce;

Z CCA, ss 151CQ(2), 152ER(2).
2 CCA, s 152ER(3).
% Telco Act, s 577BA(3).
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» Telstra engaging in conduct if that conduct is neggliin order for Telstra to
comply with the SSI¥ and

* NBN Co and Telstra entering into or giving effeztprovisions of future CAUs
where Telstra has entered into that CAU in ordecimply with the SSJ’

The ACCC is required, by the Ministerial Criterrestrument, to have regard to conduct
that would be authorised under section 577BA asnaequence of the ACCC'’s
acceptance of the SSU or of the SSU coming intceferhen deciding whether to
accept an SS&.The ACCC'’s approach to this criterion is outlinedttachment A5.

The ACCC is not required to conduct an authorisapimcess under Part VIl of the
CCA in its consideration of the SSU and the DeifireitAgreements. However, in the
August discussion paper, the ACCC foreshadowedtthassessment of Telstra’'s SSU
would involve a consideration of the impact of twaduct that would be authorised if
the SSU is accepted and comes into force, as past@verall decision.

This aspect of the ACCC’s assessment of the SSlisdsissed in sections 7 and 8 of
this paper.

% Telco Act, s 577BA(6).

27 Telco Act, s 577BA(8).
2 Ministerial Criteria Instrument, para 4(d).
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5 ACCC decision in relation to the SSU

5.1 Legislative requirements

The legislative framework for the ACCC'’s assessnoéritelstra’s SSU imposes a
bespoke statutory test which specifies a numbarasfdatory requirements that the
SSU must meet, as well as a range of matters tohwthe ACCC must have regard in
deciding whether or not to accept an SSU thatfssgithe mandatory requirements.

Section 577A of the Telco Act sets out the mandatequirements and the broad
statutory criteria that the ACCC is required tolgpp assessing the SSU. The
legislation requires that the ACCC must be satilsfiet the SSU:

» provides for structural separation within the scepeby the Networks and
Services Instrument;

» provides for appropriate and effective transpareary equivalence in relation
to Telstra’s supply of regulated services to itolgbale customers and retail
business units during the interim peridadnd

» contains appropriate and effective mechanismshi®®CCC to monitor
Telstra’s compliance with the SSU.

Section 577A(6) of the Telco Act then sets out enber of matters to which the ACCC
is to have regard in making its decision whetheadoept an SSU that meets the
mandatory requirements set out above.

The application of these mandatory criteria toAKCC’s decision is set out in more
detail at Attachment A5 of this paper.

5.2 ACCC decision

In having regard to all of the mandatory critetitee ACCC has decided to accept the
SSU subject to the occurrence of the nominatedteweithin 6 months, as outlined in
section 1.3.

The ACCC has set out its reasons for its decisiaelation to the SSU in the following
sections of this final decision:

* section 6 Telstra’s structural separation;
e section 7 Consolidation of fixed-line access nekspr

» section 8 Other Definitive Agreement matters;

29 Telco Act, s 577A(3).
3 Telco Act, s 577A(5).
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* section 9 Interim Equivalence and Transparency; and

* section 10 Monitoring of compliance with the obtiga to structurally
separate.

The ACCC has considered each of the mandatoryieritdere relevant, as indicated
throughout this decision document.

The ACCC considers that the SSU satisfies all efrttandatory requirements
prescribed by section 577A of the Telco Act. Tisathhe ACCC is satisfied that:

- the commitment to structural separation given bigff@ in Part C of its SSU is
consistent with the requirements of section 577¢&(19f the Telco Act;

- the SSU provides for appropriate and effectivedpanency and equivalence in
relation to Telstra’s supply of regulated servittegs wholesale customers and
retail business units during the interim periody an

« the SSU contains appropriate and effective mecheanfsr the ACCC to monitor
Telstra’s compliance with the SSU.

The ACCC has also considered whether or not itlshaccept the SSU against the
other mandatory criteria to which the ACCC is todngegard (as outlined further in
Attachment A5). The ACCC notes that the mandatatgrta do not require the ACCC
to undertake a net public benefit assessmentga8@CC is required to do in some
other processes. Rather, the mandatory critetiasncontext require the ACCC to
have regard to a diverse range of consideratiooijding the criteria prescribed by the
Minister in the Ministerial Criteria Instrument.

In having regard to all of those considerations, ACCC has made a decision to accept
the SSU.
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6 Telstra’s structural separation

6.1 Overview

* The scope of the requirement for Telstra to stmadiyiseparate in accordance
with the Telco Act is specified in the Networks éervices Instrument, which
allows Telstra to remain vertically and horizontatitegrated in relation to
some networks and services.

« Access seekers raised a concern that arrangenoemM8N Co to lease
Telstra’s infrastructure in the Definitive Agreent®iould lead to access
seekers being evicted from ducts that may be spatsrained, in favour of
NBN Co. The ACCC considers that the lease arrangtsne the Definitive
Agreements are consistent with the operation ofdb#ities access regime and
provide sufficient assurance in relation to thosecerns.

» Access seekers raised some concerns in relatibelstra’s ongoing ownership
of passive infrastructure and horizontal integmatimowever these issues are
beyond the scope of the ACCC'’s remit for the assess of the SSU.

6.2 Introduction

The coming into force of the SSU will result in {gressive separation of Telstra’s
upstream and downstream functions as servicessuershected from Telstra’s copper
and HFC networks and migrated to the NBN.

Consequently, following the rollout of the NBN tgarticular area, Telstra and other
service providers will purchase wholesale accesscas from a provider that is not
vertically integrated (NBN Co).

6.3 Scope of the SSU

The scope of the requirement in section 577A(I¥garding Telstra’s commitment to
structurally separate is narrowed by the applicatibthe Networks and Services
Instrument. This instrument exempts certain netwankd services from the
requirement to structurally separate. Telstra tsreguired to commit to structurally
separating in relation to services provided ovemept networks or in relation to the
provision of exempt services.

The ACCC is confined to assessing whether Telsisapgnovided an SSU which meets
the requirements of section 577A(1)(a) of the Télcg within the scope set by the
Networks and Services Instrument.

The Networks and Services Instrument exempts thx@gon of fixed-line carriage
services in any areas that are not passed by N8N lfiy the designated day or in
relation to any area outside the NBN fibre rolloegion. Telstra’s structural separation
is therefore limited to the geographical area tilitbe defined by the footprint of

NBN Co’s access network. The Government’s objedswbat the NBN fibre footprint
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will extend to 93 per cent of Australian premisggh minimum fibre coverage of 90
per cent of Australian premisés.

Within the NBN fibre footprint, the Networks andr8ees Instrument permits Telstra
to operate and supply some networks and servitesstagé designated day, including:

* pay TV services delivered over the HFC networkeothan IP-based
services?

« all fibre networks and services delivered over ¢hostworks to the extent that
they do not contain copper or form part of a HFGvaek;*

« services required by law to be supplied over a ldF€opper network!
« any network used to connect international netwdtksid
« backhaul network¥.

Part C of the SSU states that Telstra undertakesahall times after the designated
day:

(a) Telstra will not supply Non-Exempt Services to ilatastomers in Australia using a Non-Exempt
Network over which Telstra is in a position to esise control; and

(b) Telstra will not be in a position to exercise cohtyf a company that supplies Non-Exempt
Services to retail customers in Australia usingosmMExempt network over which Telstra is in a
position to exercise control.

The ACCC considers that the commitment to strutgeparation given by Telstra in
Part C of its undertaking is consistent with thguieements of section 577A(1)(a) of
the Telco Act.

6.4 Telstra’s ongoing vertical integration
6.4.1 Background

The Networks and Services Instrument does not redualstra to structurally separate
in relation to the passive infrastructure that wél relevant to the supply of NBN-based
services. Passive infrastructure that Telstraaowilh and operate that will be relevant to
connection to the NBN includes:

e 111 of the 121 NBN POl sites which will be located elstra exchange
buildings?” and

3 SOE, pl.

32 Networks and Services Instrument, Sch 1, item 5.

33 Networks and Services Instrument, Sch 2, item 2.

3 Networks and Services Instrument, Sch 1, itef@is 8

® Networks and Services Instrument, Sch 2, item 12

36 Networks and Services Instrument, Sch 2, item 1.

3 NBN Co,Facilities Access, Overview of the NBN Co faciiteecess producP011, p 4.

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Final Decision 20



* underground facilities including ducts leading ithose POl exchanges and
associated duct infrastructure (such as pits anthoias).

Under the Definitive Agreements, NBN Co has acquiights to access, occupy and
use:

* rack spaces in Telstra’s exchanges, includingtéopoints of interconnect;
» duct sections and associated duct infrastructueh(as pits and manholes); and
» dark fibre links for the provision of NBN Co’s com@ansit network.

NBN Co’s use of Telstra’s ducts and dark fibre $in& intended to assist NBN Co to
build its network, but it is not intended that NBN could resell access to this
infrastructure.

Accordingly, access seekers to the NBN will require

* Access to space within Telstra exchanges in omlanérconnect with the
NBN. Access seekers will be able to obtain acag$si$ space from either
NBN Co or Telstra.

* Access to ducts or external interconnection cablesder to interconnect
transmission facilities at the NBN POls, where éhB©Is are located in Telstra
exchange buildings. Access seekers will be requoestek either regulated or
commercial access to this facility directly fromlStea.

Access to Telstra’s passive infrastructure is aleggd service, governed by the Telco
Act, with access terms to be agreed between theparhe Telco Act provides
carriers’ general rights to request access todb#itfes of other carriers, pursuant to
Parts 3 and 5 of Schedule 1 (the ‘facilities accegane’).

The August discussion paper noted that there isnpiad for Telstra to continue to
engage in discrimination in relation to accessxichange facilities and that Telstra
may also retain a competitive advantage in relatois ongoing ownership of
infrastructure.

The August discussion paper noted that the viewrtals to whether these matters are
likely to be a concern would depend upon a numbé&ators. The August discussion
paper invited submissions relating to whether T&lstongoing ownership and control
of passive infrastructure that may be required thyloaccess seekers to interconnect
with the NBN would be likely to impede the realisatof any of the benefits to
competition that are expected to arise from thacttiral reform.

6.4.2 Summary of submissions received

The ACCC received submissions on the issue of reédsbngoing vertical integration
in relation to passive infrastructure and relatadlities access issues from the
Competitive Carriers’ Coalition (CCC), Optus, Voctkerbert Geer (on behalf of
Adam Internet, iiNet and Internode) and the Commaindns Law Centre (CLC).
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The submissions broadly addressed two main issues:

» Telstra’s continued vertical integration and eqlénae issues; and

» the effect of Telstra’s lease arrangements with NBINon access seekers.
Continued vertical integration and equivalence isses

Submissions relating to Telstra’s ongoing ownerslfipassive infrastructure raise
issues both with the current facilities accessmegand with the potential for ongoing
equivalence issues under the SSU.

Submissions from the CCC, Vocus, Optus and the @li€& concerns about Telstra’s
ongoing vertical integration. The submissions raigéear concern that Telstra will
have ongoing incentives and ability to discriminaginst access seekéts.

Submissions from the CCC, Vocus and Herbert Gebcate a level of dissatisfaction
with the current access regime and terms of actegsirticular, the CCC submits that
“there are many shortcomings with the current ayeaments” and notes a number of
issues relating to the application process andguhaes, and relating to terms of
access? The CCC considers that the “regime operates umdeb-optimal ‘negotiate-
arbitrate’ model and is subject to even more weséee and scope for gaming/delay
than the previous Part XIC regime. It does not awonan adequate equivalence test to
ensure that there is a level playing field for cetitipn with Telstra.®

Telstra’s lease agreements with NBN Co

The ACCC received submissions from the CCC, VocukHerbert Geer in relation to
Telstra’s infrastructure lease agreements with NBN and how these may affect
access seekers’ existing lease arrangements wiglrd e

Vocus and Herbert Geer submit that, to the extemtitich Telstra’s duct space is
limited, priority of access may be given to NBN Obey express concerns that,
although NBN Co has not publicly indicated thavduld seek to have Telstra “evict”
other access seekers, Telstra has strong finantaést to do so. In support of this,
Vocus and Herbert Geer cite high access fees yadBiN Co and their understanding
that there are financial penalties in the DefimtAygreements for Telstra failing to
make infrastructure availabfé.

Vocus submits that unless the ACCC is satisfiettti@existing infrastructure of
competitive carriers is protected under the SSUthaderms of agreements between
Telstra and NBN Co, then the ACCC should not acttepSSU?

8 CCC submission, September 27 2011, p 9; Vocusission, September 2011, p 2; Optus
submission, pp 9-10; CLC submission, September 2021

3 CCC submission, September 27 2011, p 24.

0 Ipid, p 25.

4 Vocus submission, September 2011, p 3; Herbegt &gbmission, September 2011, pp 24-5.

42 Vocus submission, September 2011, p 4.
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The ACCC notes that the details of NBN Co’s leage@ments with Telstra in the
Definitive Agreements were not fully disclosed & time and that submissions were
therefore based on limited publicly available imi@tion.

6.4.3 Assessment

The ACCC is not required to directly consider Tialst ongoing vertical integration,
however it is one of several considerations thatctbe relevant to the impact of the
SSU on competition. In this context, the ACCC natethe August discussion paper
that:

... there is potential for Telstra to continue to &g in discrimination in relation to
access to exchange facilities. Telstra may alsorret competitive advantage in relation
to its ongoing ownership of facilities...It is notty@ear whether these matters would, in
practical terms, be likely to impede the developnwdrcompetition in downstream
markets following the SSU coming into effédt

The ACCC notes that equivalence of access to iméretsire is only covered by the
SSU in the interim equivalence and transparencysorea by reference to TEBA
space, as defined in the Regulated Services Detation. Access seekers will need to

continue to gain access to Telstra’s other passivastructure under the current access

regime.

In the August discussion paper, the ACCC notedttieextent to which Telstra’s
ongoing ownership of facilities would pose a conagepended on factors including:

...whether commercial or regulatory arrangementsgbam adequate assurance that
appropriate access rights to relevant facilitielt v available on reasonable terms and
conditions**

Submissions from access seekers questioned thaadeqf existing regulatory
arrangements to provide assurance that access tghlevant facilities will be
available on reasonable terms and conditions.

In this regard, the ACCC considers that its reguiapowers under Part XIC of the
CCA provide some assurance, should the existingssoegime prove to be
inadequate, of timely access to Telstra’s ductsemsociated facilities on reasonable
terms and conditions. The ACCC will retain its rolescrutinising and monitoring the
effectiveness of these arrangements, particulanting the rollout of the NBN.

In relation to Telstra’s lease agreements with NBd\ the ACCC notes the concern
from access seekers that the terms of the leaseragnts could incentivise Telstra to
seek to evict current access seekers to make fmad&N Co.

The ACCC notes that the concerns raised are inst@msiwith the operation of the
facilities access regime, under which Telstra canenoke existing access rights
provided sufficient space remains available. Inittaltl under the Definitive
Agreements, NBN Co will only be able to access sititat have sufficient capacity to

a3 August discussion paper, p 39.

“ lbid, p 41.
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meet NBN Co’s requirements, taking into accournttiparty access rights and Telstra
Reservations in place prior to the date of NBN GQwter. Further, under the Definitive
Agreements, Telstra is expressly required to mianta queue for duct access—which
is used to manage pending duct access orders fiftaredt access seekers, including
NBN Co—in accordance with the law.

6.5 Telstra’s ongoing horizontal integration
6.5.1 Background

The particular type of structural reform providedthis SSU will not result in any
changes to Telstra’s partial ownership interest@XTEL. The ACCC continues to
have concerns that Telstra’s continuing intere§i@XTEL creates significant risk to
competition in fixed voice and broadband services the NBN. Competition may be
hindered by Telstra having an exclusive abilitysignificant advantage in its ability, to
bundle its services with FOXTEL'’s subscription T¥htent, to the extent that such
bundling becomes important to a retail service plevs ability to compete for
telephony and broadband subscribers.

To this end, in the August discussion paper the E@@&lled for submissions in
relation to whether Telstra’s ongoing ownershigiast in FOXTEL is likely to

impede the realisation of any of the expected bentef competition from the structural
reform.

6.5.2 Summary of submissions received

The ACCC received two submissions which addredsedssue of Telstra’s ongoing
horizontal integration, from Herbert Geer (on béb&lAdam Internet, iiNet and
Internode) and Optus.

Herbert Geer considers that the SSU is not progithn structural separation because it

does not address Telstra’s horizontal integration.

Optus has concerns regarding Telstra’s ownershkesh FOXTEL and its effect on
the Australian pay TV market and associated effectthe telecommunications fixed-
line services market. Optus considers that “corgfa@ontent will become increasingly
critical”® and that Telstra will have a competitive advantdige to its ownership stake
in FOXTEL. Optus notes that the ACCC has had Idagding concerns with respect
to Telstra’s ownership interest in FOXTEL and esohe content rights. In this regard,
Optus acknowledges that “the ACCC has limited i ahility to address these
concerns in the context of its review of the SSU”.

6.5.3 Assessment

The ACCC has held a long-standing view that thevald/be competition benefits
from horizontal separation in the telecommunicaiomustry and has previously noted

s Optus Submission, September 2011, p 48.

% Ibid, p 50.
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specific concerns in relation to Telstra’s ownepstii FOXTEL and in relation to
content market§.

However, the role of the ACCC in this process isdasider whether the SSU is
capable of acceptance with respect to the overafies of the structural reform and
statutory criteria that has been established.igrédgard, the SSU can meet these
requirements without Telstra committing not to dymubscription TV (or other
content services) over its fixed line networksceasing to hold equity interests in
retail subscription TV businesses.

Hence, Telstra’s horizontal integration across supson TV and other content
markets is only directly relevant to this currergess to the extent that it informs the
ACCC's assessment of the SSU against the legislatiteria. In having regard to the
effect of the SSU on some of the criteria, partdylthe effect on consumers and on
competition, the ACCC has conducted its analysitherbasis that Telstra will
continue to be horizontally integrated.

The ACCC notes that there are a range of remekaould address competition
concerns relating to access to content and contarkets flowing from Telstra’s
ownership of FOXTEL.

4 ACCC Regulatory Reform Submission, p 37.
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7 Consolidation of fixed-line access
networks

7.1 Overview

- Telstra’s commitment to structural separation aahyrof the provisions of the
Definitive Agreements will result in structural ogi of the telecommunications
industry through the progressive decommissionirdydaactivation of Telstra’s
fixed line access networks as the NBN fibre acoessork is rolled out.

- This structural reform responds to the longstandmgpetition concerns that hav
arisen from Telstra’s vertical integration acraged line access networks and
downstream service provisioning. Consumers area&gdo benefit from the
changes to market conditions that are likely teeaffom the removal of this
vertical integration.

D

- This consolidation of networks is consistent withusanber of factors to which the
ACCC is required to have regard in considering38&J, including the national
interest in structural reform and the Governmestigport for a migration form of
structural separation.

« Submissions raised an alternative industry strediir consideration, under which
Telstra would remain vertically integrated acrdsseiisting fixed line access
networks and downstream service provision. Thisa@ue would be inconsistent
with the migration form of structural separation.

7.2 Introduction

The structural reform that will be implemented Bisira’s SSU and the Definitive
Agreements will essentially result in a migratidrcastomers from Telstra’s multiple
fixed-line access networks to the wholesale onlYNNB

In the explanatory statement for the Networks aeliSes Instrument the Government
noted that:

Undertaking structural separation in this manndilead to a national outcome where
there is a wholesale only network operating actlessountry which is not controlled
by any retail compan‘)‘/(3

In particular, as a result of the Definitive Agresmts with NBN Co, Telstra’s HFC and
copper networks (located within the NBN fibre foatp) will effectively cease to be
available for use by Telstra or other service ptexs for the supply of broadband or
voice services. Subject to limited exceptions, ffelwill also be prevented by the
Definitive Agreements from building or operatindilare access network for a 20 year
period.

8 Networks and Services Instrument, Explanatorye$tant, pp 1-2.
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The ACCC'’s view is that the following criteria avémost relevance to an assessment
of this network consolidation:

* the national interest in structural reform;
* impact on competition in telecommunications markets
* impact on consumers;

» the Government’s policy objective of improving assi®ility of broadband
services;

* the Government’s support for a migration form ofistural separation;

» the expected distribution of the long-term econob@nefits as a result of the
SSU; and

+ the conduct that would be authorised under se&ftBA of the Telco Act.

The SOE, the NBN Co Corporate Plan, the NBN Acéetsand the NBN Companies
Act, together with further information provided the parties, are all matters which
have informed the contextual matrix of the ACCGSsessment.

7.3 Submissions received

During the consultation process the ACCC receivadraber of submissions from
interested parties expressing various views ofintipdications of the SSU.

The CCC, ACCAN and DigEcon Research made submissmsupport of the network
consolidation. These parties separately submitttieatieactivation of broadband
services over the HFC network will enhance comipetitprevent cherry picking and
allow NBN Co to provide national pricing and promabmpetitive neutrality for
downstream market8 DigEcon Research also submits that in the futlitie the NBN
the extent of infrastructure based competition wdaé less than what it is today, even
without the deactivation of the HFC netwdfk.

Optus submits that there are a number of efficidrenyefits that can be gained from the
network consolidation as it prevents potential dis®mies of scale from having
competing last mile networks in operatidOptus further submits that in order to
compensate for this loss of competition at theastiucture level, downstream
competition will need to be facilitated by reguigtarrangements such as effective
interim equivalence and transparency measurei®8U and the regulation of the

49 CCC submission, September 2011, pp 1-2; ACCANrss&ion, September 2011, p 5; DigEcon
Research submission, October 2011, p 5.

DigEcon Research submission, October 2011, pp 4-8

Optus submission, September 2011, p 46.
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NBN.>? Optus also submits that this network consolidasiopports the rollout of the
NBN.*

ACCAN submits that network consolidation would allcetail service providers to
compete fairly across larger geographic areas dfedahtiate their service and product
offerings>

The Communications Law Centre, UTS submits thaS8® will improve the
accessibility and quality of broadband services)stlbutside of the NBN footprint
Telstra will directly compete with the NBN by camting to provide HFC and copper
services?

In contrast, Geraldine Carter, Joshua Gans ang Blawsman submit that there is a
risk that the network consolidation to be impleneenthrough the SSU may lead to
anti-competitive effects in telecommunications neask Geraldine Carter submits that
rejecting the SSU could lead to a preferable imgusttucture that would include
multiple access networks, which could strengthenpetition and lower total
production costs. Gans and Hausman and Ken Curry also submithleadeactivation
of broadband services over Telstra’s HFC networl have anti-competitive effects in
telecommunications markets.

7.4 Conduct that would be authorised under section
577BA of the Telco Act

In assessing this issue, the ACCC has had regdhe forovisions of the Definitive
Agreements that directly facilitate the network solidation. The conduct in the
Definitive Agreements that is most relevant to ¢basolidation of fixed-line access
networks includes:

* the infrastructure sharing arrangements where réelgtl grant rights to NBN
Co to access its passive infrastructure and paits network;

» restrictions regarding Telstra’s use of its copgreat HFC network within the
NBN fibre footprint;

» restrictions regarding Telstra’s ability to dispadesither its copper or HFC
networks (or grant a third party rights to use thnstworks);

* commitments by Telstra to exclusively use the NBNfixed-line access within
the NBN fibre footprint; and

2 Optus submission,, September 2011, p 47.

> bid.

4 ACCAN submission, September 2011, p 5.

» Communications Law Centre, UTS submission, Sep&a011, pp 2-3.

%6 Geraldine Carter submission, September 2011,§p@; Joshua Gans and Jerry Hausman
submission, September 2011, pp 1-2.

Geraldine Carter submission, September 2011, gp 2

Ken Curry submission, November 2011, p. 2; GawsHausman submission, September 2011, p
2.
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» restrictions regarding Telstra’s ability to useoperate fibre networks within
the fibre footprint.

The relevant provisions of the Definitive Agreenseate outlined in further detail in
Attachment A4.

NBN Co has noted that these provisions in the DtefeAgreements are likely to have
the following consequences:

* NBN Co will have greater assurance that it willdixe to achieve its target
rollout timeframe of 9.5 yearSNBN Co has stated that without the Definitive
Agreements, the rollout would také-1-C] . The ACCC notes that the more
expedient timeframe will bring forward the strualureform of fixed line
telecommunications markets, as the wholesale oBIM lecomes available
and Telstra progressively disconnects and deaet\itd access networks (i.e.
before the designated date mandated by the SSU).

* The NBN would have a lower risk profile and NBN @ould therefore have
the ability to potentially raise private sector disrat lower cost and/or sooner
than otherwise. NBN Co has noted that the Defiaithgreements:

...lower the risk profile of the NBN. As a consequendBN Co’s future cost of debt
will be lower. This will mean lower access prices RBN Co’s service§’

* The infrastructure sharing arrangements in theriitefe Agreements are
expected to significantly reduce the costs for NBdto build the NBN, by
approximatelfC-I-C] .The ACCC notes that in order to calculate theefffetct
of this transaction upon the costs faced by NBNt@e reduction in the costs
for NBN Co to build the NBN would be at least pailty offset by the ongoing
lease payments to Telstra for the use of thatstriuature.

* NBN Co has noted that if it did not have acceghéonfrastructure that Telstra
has committed to make available under the Defiaifh\greements it would be
likely that a higher proportion of its network wduleed to be built aerialfy.
NBN Co notes in its Corporate Plan that with thdifdeve Agreements, 25 per
cent of premises in the local network will be paisaerially®>and that in the
event that the Definitive Agreements did not practet percentage would be
higher®* NBN Co estimates that without the Definitive Agreents, the
percentage of homes connected aerially woulfChbeC].

7.5 National interest in structural reform

The structural separation of Telstra is a parhef@overnment’s envisaged structural
reform of the telecommunications industry to essdibd wholesale-only open access

%9 NBN Co Corporate Plan, p 77.

&0 NBN Co section 577BA submission, p 32.
61 NBN Co section 577BA submission, p 37.
62 NBN Co Corporate Plan, p 4.

&3 NBN Co section 577BA submission, p 37.
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market that is delivered through the NBNLhe Government has stated that the
structural reform of the telecommunications seutitirdeliver outcomes which are in
the interests of consumers, business and the egomare broadly and will promote
greater competitiofY.

The Government’s objective to address Telstra’saadrintegration arises from the
premise that:

Telstra’s integrated position across all the tefecmnications platforms has led to
long-standing and widespread concerns that théimgitelecommunications structure is
failing consumers, businesses and the economyn'ergb66

The Government has expressed a preference ford &stoluntary structurally
separate in the transition to the NBN as it is ciaat with the wholesale-only, open
access market structure to be delivered throughBé.°” The Government considers
structural separation to be an effective regulatooy within the telecommunications
sector to separate bottleneck upstream assetsatthé control of access to those
assets cannot be used to lessen competition iotivastream market§.

The structural reform proposed by the SSU is indelno:

[Alddress concerns created by Telstra’s verticedgration by reducing Telstra’s ability
and incentive to discriminate against other serpi¥iders and to promote greater
equivalence and transparency which will encouragatgr competition across the
telecommunications industﬂ?

The SSU and Definitive Agreements provide for thagpessive disconnection of
services from Telstra’s copper and HFC networkiatditate migration to the new
wholesale-only fibre network to be built and opedaby NBN Co.

The ACCC considers that the proposed network cafegadn, to be effected by the
SSU and the Definitive Agreements, will implemerg Government’s intended
structural reform. This structural reform is liketysignificantly reduce the extent of
Telstra’s control over relevant fixed-line facidi. That is, provided that NBN Co
meets its coverage objectives in those areas wiredstra’s control of fixed-line
networks has given rise to competition concerre) the proposed network
consolidation will implement the intended structusdorm.

This outcome is also consistent with a view expgreédsy NBN Co that the
commitments made by Telstra in the Definitive Agneats will enable NBN Co to
deliver an NBN that meets the Government’s policjeotives’™ Further, the
Government has expressed its support for the imgai¢ation of the SSU and

64
65
66

Explanatory Memorandum, CACS Bill, p 10.
Second Reading Speech, CACS Bill, pp 1-2.
Explanatory Memorandum, CACS Bill, p 10.

7 Ipid.
% Ipid, p 15.
8 Ipid, p 25.

0 NBN Co section 577BA submission, p 22.
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Definitive Agreements between Telstra and NBN Cd asnsiders that these will
deliver the Government’s structural reform objeesi{

The ACCC is of the view that the proposed netwarnksolidation is a means by which
to implement the intended structural reform oftélecommunications sector. In the
event that the proposed network consolidation tsffected in accordance with the
Government’'s SOE and NBN Co’s Corporate Plan (teclwvthe ACCC is required to
have regard), adjustments to existing regulatottynggs will be required in order to
ensure that a form of structural reform that ithie national interest is still achieved.

7.6 Impact on competition in relevant markets
7.6.1 Overview

Considering the impact of network consolidationcompetition requires relevant
markets to be identified, and for views to be reacbn a range of matters that would
potentially influence market structure and beharituconsidering this criterion, the
ACCC has had regard to the difference betweenkbbylfuture with and future
without the SSU, which was more fulsomely outlimedection 6 of the August
discussion paper.

The ACCC has set out its views regarding the relepaarkets in Attachment A2. The
following discussion assesses the likely effecteach of these markets separately,
although the ACCC notes that these markets formgbar vertical supply chain and
hence are interdependent.

In summary, the ACCC is of the view that the SSiplaments a form of structural
reform that responds to the longstanding compaetitencerns that arise from Telstra’s
vertical integration across fixed line access nekw@nd downstream service
provisioning.

7.6.2 Impact on competition in fixed-line access ma  rkets

A consequence of Telstra’s commitment to struclyssdparate in the SSU and the
relevant provisions in the Definitive Agreementshiat there will be a consolidation of
the upstream access layer for the provision ottetenunication services. This will
result in the disconnection and deactivation ofexg fixed line access networks—
Telstra’s HFC and copper networks—that may otherwisve been available to
compete with the NBN in the provision of teleph@md broadband services.

While the closure of the Telstra copper networK algo result in the removal of the
ULLS-based networks operated by access seekess tietworks will be replaced by
fibre-based networks that will arguably provide &orequivalent degree of
competition.

State of competition

I Letter from DBCDE and NBN Co to ACCC, 22 Augu$ti2.
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The network consolidation will effectively foreckan opportunity for full facilities
based competition at the upstream layer in thedehenunications supply chain, as
without the SSU multiple access networks mightvaglable. Those networks would
be likely to comprise the NBN and Telstra’s copped HFC networks. As a result of
the amendments to the CCA arising from the NBN Aso&ct (to which the ACCC is
required to have regard), it would seem unlikebt thelstra would invest further to
upgrade its copper network or extend the geograpfootprint of its HFC network
even if the SSU did not proceed.

Should the SSU be accepted and the proposed netensolidation occur, then NBN
Co, as the operator of the dominant fixed line asaeetwork, will possess significant
market power. This degree of market power has aisvpotential to lead to negative
outcomes in terms of competition and efficiency i§ unrestrained. However,
regulation can provide some safeguards regarding NB's ability to exercise that
market power through the use of mechanisms suphi@sregulation. NBN Co will be
a highly regulated entity, as is further descrilvedection 7.7 and Attachment A3.

Whilst regulation provides some safeguards andaiess regarding the use of market
power, direct competition at this layer of the nedrit.e. full facilities based
competition) would be likely to provide additior@nstraints and protection against
monopolistic behaviour.

The ACCC has previously noted that full facilitleased competition has not resulted
in the level of competitive constraint, and theaflon benefits, initially envisaged.
This has meant that wholesale regulation has coediio be a significant mechanism
used to restrain market dominance of Telstra amehpoove efficiency even in areas
where intermodal competition has emerged. Howetiex historical consideration may
be of limited utility in considering the magnitudéthe potential benefits that could be
derived from competition between two national fixew access networks that will be
lost as a result of the network consolidation. Tikaly benefits from competition
between two competing network providers are likelpe significant, however those
benefits are difficult to quantify with any degrefecertainty.

Economies of scale and scope

At the upstream layer of the provision of telecomimations services, there are
inherent productive efficiencies which have impticas as to whether facilities-based
competition at this layer could be efficient.

Typically, this layer possesses strong economiesate. Economies of scale can arise
for various reasons but a prevalent source of eo@®of scale is the presence of fixed
costs. Fixed costs represent expenses that mustureed no matter how many units

of output are produced—therefore, the higher thpuiutthe greater the ability to

e As noted in the ACCC Regulatory Reform Submisston,whilst HFC networks have the

capability to provide substitutable services to@#N, they currently do not have the coverage to
provide a competitive constraint in all regionghe ubiquitous CAN, and their geographic
coverage has not increased since their initiablt (p 54). Also, see ACC@ strategic review

of the regulation of fixed network services—ACCSEitmm paper p 13; reiterated in ACCC,
Telstra’s exemption application in respect of thet@® HFC network—final decisioNovember
2008, p 28.
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distribute those costs across more units. In thEesemstances, demand can be
satisfied at significantly lower average cost by éinm.

Economies of scope may also be a characteristicsatipstream layer in
telecommunications markets. Economies of scopebraachieved if there are shared
or common facilities which produce several goodgetber in a more efficient manner
than producing them separately. In this regardNB#! fibre network is likely to
achieve greater economies of scope than the existipper network due to its
enhanced technical capability (i.e. it can delweice, high speed broadband and Pay
TV services over the one medium).

The ACCC'’s position has been that it would seefrtomote full and partial facilities-
based competition but only where it is economicefficient to do sd> This is
because, if the provision of a service possessesent productive efficiencies such as
significant economies of scale or scope, it maynoee efficient to have one provider
supply the service versus several. The ACCC hasqusly found that:

[T]here are enduring features of telecommunicatimaskets, in particular fixed-line
networks, which suggest that full-facilities baseanpetition across all elements of this
infrastructure is not likely to be a realistic,ewen a technically feasible goal in the
foreseeable futur&

Due to the vertical nature of telecommunicationsvigioning, the overall efficiency
outcome of full facilities-based competition upatreis not clear cut. Thus, while on
the one hand, significant competition between mldtupstream competitors generally
facilitates greater differentiation of downstreaenvsces, on the other hand, duplicative
networks may be socially wasteful if there are gigant inherent productive
efficiencies from economies of scale and scope.

Here, some factors will moderate the extent to wvitthe SSU will allow economies of
scale and scope to be exploited. In particularSt&& will only avoid the duplication
of the network elements that are not already fixed sunk. For instance, the SSU will
not avoid the duplication of fixed and sunk investits in existing copper and HFC
cables, and the additional infrastructure whichged to transport communications
over them (i.e. at Layer 2). Further, it is likéhat Telstra will continue to operate
some services, such as Pay TV carriage serviceB@mdl services (e.g. special
services and services in areas outside the NBM fdatprint), over its existing access
networks over a longer term, and hence the complatntial economies of scale and
scope will not be realised.

Production cost savings

Network consolidation may also have implicationstédal production costs incurred to
supply fixed line services in the future. Firstiye resulting sharing of passive
infrastructure (ducts and pipes) will reduce thaltoapital cost and ongoing total

& See FSR ¥ Position Paper, p 21. “The Commission consideasah approach to regulation that

encourages competitors to invest in their own siftecture, where it is economically efficient, is
likely to promote the LTIE.”
™ pid.
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maintenance cost involved in providing these sesi¢tn addition, this network sharing
can avoid expenditures that would likely be sogialasteful.

The sharing of passive infrastructure is widely@zhted and is increasingly being
adopted by network operators internation&ll$everal benefits arising from the
sharing of passive infrastructure inclu@e:

* Reducing duplication network costs if there is @dyao share trenches or
poles with competing telecommunications facilitpyiders!’ Passive
infrastructure is a significant sunk fixed cost,ieththe ITU estimates accounts
for about 40 per cent of total capital costs of/eyed countries’ networks.
Sharing of Telstra’s ducts and pipes account figaificant percentage of the
total capital costs of its access netwfZkl-C] which is reflective of the
geographical scale of the access network in Auatcaimpared to other
countries’?

In the Implementation Study, it was noted that NBdicould potentially use
100,000 to 140,000 kilometres of Telstra’s undemgrbducts to deploy its
fiore ®° [C-I-C] .

* Innovation is unlikely at the passive infrastruetigvel as it is not affected by
technological changes. Therefore, there are tittlerdynamic efficiency
benefits that are likely to outweigh the cost oplitating infrastructuré:

» Allowing operators to focus on areas where dynaafficiency is most likely to
develop such as the active layer and/or retail aditive offerings, as
infrastructure sharing alleviates the pressurestivark deployment from a
financial and operational perspectfie.

& The ITU estimates that approximately 56 per oérbuntries have mandated infrastructure

sharing. See ITU (2008Jrends in Telecommunications Reform 2008 — Sixedsgof sharing
November, p 10.

The ITU distinguishes between passive and aativastructure sharing. Passive infrastructure
sharing includes the sharing of rights of way @esaents, ducts, pylons, masts, trenches, towers,
poles, equipment rooms and related power suppliespnditioning and security systems, ITU
(2008), p 10. The sharing of active infrastructwmuld appear to be a more contested issue as it
relates to the value-producing elements (intellegeof the network) of the business, ITU (2008),
p 11.

Productivity Commission (2001)elecommunications Competition Regulatidh December, p
23.

http://www.ictregulationtoolkit.org.

(S (A e

80 Implementation Study, p 22.

81 As noted in the Implementation Study: ‘Costs @estomer at Layer 2 are around one fifth of
Layer 1, and the investments have a 5-7 yearsdtfeer than a 40+ year life. More importantly,
Australian consumers and businesses will ben@fihfinnovation from competition in active
equipment where technology is improving and rapafiginging.” (p 49). Also see Booz Allen
Hamilton (2007), Telecormfrastructure Sharing, Regulatory Enablers and Emmic Benefitsp

3.

Booz Allen Hamilton (2007), Telecomfrastructure Sharing, Regulatory Enablers and
Economic Benefitp 3.
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* As passive infrastructure costs increase in reailgethe sharing option
becomes more valuable. While telecommunicationgedipure is spread
evenly across active and passive components sthilely to change over time
with the declining cost of active infrastructuredancrease of passive
infrastructure with increased property prices amastruction
materials/labour®?

Network consolidation can also result in the avoaaof future ongoing expenditure
on duplicative infrastructure. In particular, bylphaving one active local access
network, this avoids the duplication of ongoing €apelated to the passive
infrastructure of the additional netwdt.C-1-C] . Booz Allen Hamilton argue that
reduced investment spend through infrastructurdrginaan contribute to better
sustainability of telecom operators and may judtifyher investments in the long term,
given the lower risk. They estimate that shariny megluce infrastructure costs for
operators by as much as 40 per é&nt.

It is unlikely that NBN Co would be able to gaircass to an equivalent amount of
infrastructure, or obtain access within the sametiame, in the absence of the SSU
being accepted and the Definitive Agreements conmtggeffect. This in turn would
likely delay the benefits of structural reform,vesll as preventing the economic
benefits that can be realised from facilities sigbeing fully exploited.

This is because, firstly, Telstra is incentivisgctioe Definitive Agreements to
cooperate in the provision of access to as muchstriicture as possible, including by
conducting remediation and augmentation works ¢oeisse the capacity and
availability of its facilities®

On the other hand, should the SSU not be accelgd,Co would be required to seek
regulated access to Telstra’s facilities, Telstoald have a strong incentive not to
cooperate with NBN Co, as in that scenario Telstald remain vertically integrated
across the passive facilities and downstream (I2yerd beyond) service provision.
That is, in that scenario Telstra would be thelitaes access provider to its direct
competitor in fixed line access markets, which widog likely to have implications for
the extent, cost and timeliness of NBN Co gainiogeas to those facilities.

NBN Co has provided an estimate of the minimum timbuild its access network in
the scenario where the facilities access agreentientshe Definitive Agreements)
were implemented and where they were not. Thegeatsts indicate that
implementing the infrastructure sharing providedtisy Definitive Agreements will
shorten the timeframe required to build the NBN #retefore reduce the timeframe
for the implementation of structural reform.

8 pid, p 4.

84 Future saving for ongoing CAN operating experrditis unlikely as the CAN will continue to
operate for some time even following migrationiie NBN for the provision of special services
and for services in areas outside the NBN fibregdaot.

Booz Allen Hamilton (2007), Telecomfrastructure Sharing, Regulatory Enablers and
Economic Benefitp 4.

See Letter from Telstra to Australian Stock Exae“Telstra signs NBN Definitive
Agreements”, 23 June 2011.
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It is difficult to reach a firm view in quantifyinthe length of the potential delay.
Notwithstanding, the ACCC considers it likely thia¢ delay would not be less than the
minimum time that NBN Co has estimated, and thetels potential for the length of
the delay to extend beyond that estimate.

NBN Co has estimated that the infrastructure sigaaiinangements in the Definitive
Agreements are expected to significantly reducestisés for it to build the NBRY, by
[C-I-C].

This provides an indication of the likely upper bdwf the potential productive
efficiencies that would be at risk should the SSIt/be accepted.

It is also possible that competition between midtgrccess networks could result in
ongoing cost efficiencies as network operators segknore efficient systems and
processes to lower their cost base over time.difigult to quantify what these
potential savings might be, however this potensidimited to a proportion of the
overall cost base. This is because, as noted abaignificant proportion of the
relevant cost base of fixed line access networks &sfixed and sunk nature.

7.6.3 Impact on transmission markets

The future state of competition in transmissionkats is likely to be more greatly
influenced by the design of NBN Co’s network (whighs considered by the ACCC in
its advice to government regarding the NBN poirtsiterconnedf) than the SSU
itself.

Telstra is currently the dominant owner of transmais facilities and provider of
transmission services, particularly in relatioriremsmission facilities that serve less
densely populated areas of Australia. The propaséadork consolidation is unlikely to
lead to competing transmission facilities beconangilable between the end-user and
the NBN point of interconnect, due to interconnactivith the NBN only being made
available at particular points of interconnect. Hwer, the Definitive Agreements will
mean that the wholesale only NBN Co will acquights of use over Telstra’s existing
dark fibre facilities. Further investment in thqgeaticular routes may not be desirable,
as it may be inefficient to have duplicative netkgoon these routes where demand is
low. As for other access rights acquired by NBNu@der the Definitive Agreements,
the sharing of the infrastructure is likely to riés production cost savings and it is
unclear if regulated access would achieve the saagnitude of saving.

Investment in transmission routes beyond the NBNpb@at of interconnect is less
likely to be inefficient and is likely to be encagied by NBN Co’s network structure
which aggregates demand at these points of intaeminEfficient investment in
transmission services may be more likely to ocayobnd the POI with the SSU
coming into force as the network consolidation jles greater assurance that the
structural reform will be delivered and that thenficof sabotage that can arise from
vertical integration will be removed.
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NBN Co section 577BA submission, p 37.
ACCC,Advice to Government: National Broadband NetworknBoof Interconne¢tNovember
2010.
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7.6.4 Impact on downstream markets

Downstream telecommunications markets are a relgtimore contestable component
in the supply of telecommunication services. Thasekets do not all possess
significant barriers to entry such as very higtefixosts, and the requirement to
achieve significant economies of scale and/or stogempete in the market.
Promoting competition is important at this layet@lecommunications provision,
especially the maintenance of relatively low basi® entry for this contestable
market, as competitive tension ensures sufficiassghrough of upstream efficiency
gains (as reflected in the wholesale price) to coress in the form of better price and
product service offerings.

The network consolidation arising from the SSU #drelDefinitive Agreements may
affect competition in the downstream markets ftegkony and broadband services in
a number of ways. The key features of how retailise providers are likely to
compete using the NBN is outlined in Attachment A3.

The magnitude of the effect on downstream compaetiwill depend on how the
upstream market structure that arises followingstinectural reform:

» affects retail service providers’ incentives toesvin retail value-add services
and competing facilities at the core network aagigmission level,

* maintains retail service providers’ scope and opity to compete with each
other at both a price and non—price level; and

» affects barriers to entry for new retail serviceyders.

Although there is likely to be some reduction imgeetition in downstream markets
due to the reduction in upstream competition, iglgely to be balanced by
improvements to the competitive behaviour demotesiray downstream competitors.

However, whilst the way in which retail service yiders will compete will change
with the transition from the legacy copper netwtwrkhe new fibre network, overall it
is expected that the degree of competitive tensi@ownstream markets is unlikely to
significantly change than if Telstra’s structuraparation did not come into force.

Retail service providers’ investment incentives

The coming into force of the SSU and the Definithgreements is likely to reduce
investment risk for existing and potential reta@hsce providers as it provides greater
assurance that the wholesale-only open access NBReet its rollout objectives (see
discussion at section 7.6.2).

Existing and potential retail service providers als® more likely to commit to
investing in their own infrastructure with the S8lplace, as a more competitively
neutral environment is likely to be establishedrsoThe earlier removal of Telstra’s
ability to discriminate on a non-price basis (do¢hte earlier rollout of the NBN) will
reduce barriers to entry in those particular markethe short term (than what would
otherwise occur without the SSU). This short teenddit may have a significant effect
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on downstream competition as it will enable regeilvice providers to migrate new and
existing customers onto the NBN and achieve amehbusiness case sooner.

As has been explained by NBN Co, investment bylretavice providers is also likely
to continue to be directed at improving serviceligpaand diversity:

....the significant investment by Internet Service\rders (SPs) in Digital Service

Line Access MultiplexersISLAMSs) and other equipment in order to provide
broadband services over copper is expected todiected to content, service
differentiation and value added services over tB&Nfuelling the development of new
applications and innovation that will drive consurdemand”’

If the SSU was not implemented, there may be saskdhat existing and new
operators would be unwilling to sink investment émas commit to compete if they
perceive Telstra’s continued vertical integratedis over its fixed line access
networks as a thredt.

Retail service providers’ ability to compete

Following the network consolidation there is likébybe sufficient scope and
opportunity for retail service providers to diffatate their products and therefore
compete at both a price or non-price level. Whiist potential scope of differentiation
is likely to be less than if there were multiplea@ss networks and therefore more
differentiated wholesale inputs, the wholesale tagarovided by the NBN are likely to
be sufficient to ensure that service providersdiffierentiate their downstream
products. NBN Co’s product offerings are summarisefittachment A3.

Relevantly, NBN Co’s Layer 2 bitstream servicexpected to provide retail and
wholesale service providers with sufficient scopéitferentiate their end-to-end
product offering by investing in their own transeie and core network facilities. As
was noted in the NBN Co Corporate Plan:

NBN Co will provide Layer 2 wholesale services qrgyoviding flexibility to support a
range of wholesale and retail business models.drdR&Ps are expected to acquire
Layer 2 products from NBN Co and use their ownasfructure to provide retail
services to their End-Users. Smaller RSPs maywps$é¢ a Layer 3 intermediary for
incremental wholesale services. The diversity afSilale business models is expected to
result in lower barriers to entry for RSPs andperoup competition both in the major
population centres and in regional ar&as.

The Implementation Study also found that whilskative layer monopoly is
appropriate in the short term, it did not recommananduring monopoly given the
innovation possibilities at Layer®2That is, the Implementation Study noted the
potential in the future for an ‘unbundled’ Laye(dassive infrastructure including use

89
90

NBN CoCorporate Plan, p 30.

As described in the Hilmer Report “Where a firaslgreater financial staying power than actual
or potential rivals, and there are high barriermyarket entry, it may be feasible to temporarily
sell below cost, driving competitors out of the kedr The firm can then recoup its losses through
unconstrained monopoly pricing which may continoean extended period or even indefinitely.”
(p 63).

NBN Co Corporate Plan, p 30.

Implementation Study, p 49.
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of the fibre optic cables) access service, whichldallow access seekers to use their
own active network components over the fibre acoessork.

If Layer 1 unbundling were to be available over H&N in the future, this would be
likely to enable service providers to engage ihieir product differentiatiorin that
context, if it were appropriate and efficient foat layer to become contestable,
unbundling would maximise the ability of competitito deliver differentiated and
enhanced services, without the need to duplic&eitinificant capital investment in
passive network elements.

Barriers to entry for new retail service providers

The SSU is unlikely to raise barriers to entry itite downstream market and may
encourage entry in some cases.

The SSU may result in a reduction in barriers tioyein the short term as potential
competitors may be more willing to enter the marke to the earlier removal of
Telstra’s ability to discriminate on a non-pricesisa(due to the faster delivery of
structural reform). This short term benefit wouklllixely to better enable retail
operators to migrate customers onto the NBN andkaelan on-net business case
sooner.

Barriers to entry may also be reduced by the mastketture resulting from NBN Co’s
product offering which appears to be capable a$fgag a number of different
business models at the downstream layer that maitylaict new entrants into the
market.

However, the network consolidation may also reisuét reduced number of wholesale
options (including self-supply) available to dowesim operators. The likely
effectiveness of any competitive tension betweestrepm providers (vertically
integrated and wholesale only) is difficult to asam. In particular, it is unclear
whether upstream competitors would effectively cetepat a price level for customers
or whether oligopolistic or duopolistic outcomesulbresult.

7.7 Impact on consumers

The coming into effect of the structural reformb®implemented through the SSU is
likely to impact consumers in a number of differesatys.

Efficient delivery of services

In general terms, consumers benefit when servieepraduced and provided
efficiently. As has been discussed above howerearrder for consumer benefits to be
maximised those efficiency benefits need to begzhes through the prices that
consumers are offered for those services.

The distribution of productive efficiency benefitsconsumers could be impeded by:

* monopolistic behaviour by the supplier of the wisale access service
including the extraction of monopoly rents throwdfarging as close to the
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monopoly price as possible, inefficient investmamd low quality of service;
and

» insufficient competition in the downstream markkeading to downstream retalil
service providers being able to engage in oliggticlbehaviour.

Regulation of NBN Co

The risk of monopolistic behaviour by NBN Co at thieolesale supply layer may be
able to be mitigated by the regulatory regime thatGovernment has established
through the NBN Access Act and NBN Companies Abede are both matters to
which the ACCC is required to have regard. Undesr iiagime, NBN Co will be
regulated in a manner which should provide somegsairds to prevent NBN Co
exercising its market power.

A key part of the regulatory regime is the regualatof the terms and conditions upon
which NBN Co will offer services to access seek8exvices supplied by NBN Co will
be regulated under Part XIC of the CCA. Under R&t, regulated terms and
conditions for access to NBN Co’s services candtabdished through a number of
instruments — access agreements, special accesgakiadgs, binding rules of conduct
and access determinations.

On 5 December 2011, NBN Co submitted a specialssagedertaking (SAU) to the
ACCC. The ACCC is required to assess the SAU anst gither accept or reject it
based on the criteria for accepting an undertaketgut in Part XIC of the CCE.The
SAU and other supporting documents, together iiéhACCC'’s consultation
documents are available on the ACCC web¥ite.

In the SAU, NBN Co has proposed price control madras to regulate increases to
the price of its basic servicd$BN Co has submitted that it will not increase phiee

of its basic access offer and other key productpmmants (Connectivity Virtual
Circuit and Network-network Interface services)dref30 June 201%7.NBN Co has
also submitted that the prices it has proposedddrasic offering “will facilitate the
transition from legacy networks to the NBN becatisy will allow Access Seekers to
serve their existing base of End Users at a whigesst of supply that compares
favourably to that which they currently face (tmsludes serving voice-only End
Users)”?

Whilst the ACCC is still considering the appropeia¢ss of these measures in the
context of the SAU, measures such as these woaoldda some assurance that access
seekers (and therefore consumers) would be protéam price rises in relation to the
basic service during the transition from the legaetwork.

The Government has also expressed its expectatithe iISOE (to which the ACCC is
required to have regard) that:

% CCA, s 152AH.

% hitp://www.accc.gov.au/content/index.phtml/itemi@20185

% NBN Co SAU, schedule 5.

% NBN Co, Supporting Submission: NBN Co Special dgxUndertaking, 20 December 2011.
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...NBN Co’s approach to pricing will recognise thepiontance of maintaining
affordability to drive take-up rates.

In addition to the regulatory regime provided bytPdC, NBN Co will be subject to
additional bespoke regulation through the NBN CongmAct. For example, the
Minister may require NBN Co to supply particulangees to meet the demands of
access seekers or consuniéighis mechanism provides some assurance that NBN Co
may be required to innovate and keep pace withldpsaeents in the industry.

Competition in downstream markets

As discussed in section 7.6, under the SSU conmeiit downstream markets is likely
to benefit from the more expedient delivery of stawal reform. However, the
consolidation of wholesale access networks andaim@val of competing
infrastructure could also remove the potentialgiaater product differentiation and
innovation in the supply of those inputs. Notwitdrsling this, the ACCC'’s view is that
there will be sufficient levels of competition imwnstream telecommunications
markets so that the productive efficiencies arisiogn the network consolidation will
be passed onto consumers as long as those effeseare reflected in NBN Co’s
wholesale prices.

In light of NBN Co’s entry level offerings and praged pricing framework, some retail
service providers have announced their productpaice offerings over the NBN,
including iiNet, Internode, Exetel, iPrimus and @t These offers include different
price points and service levels for broadband,e/aied bundled services. The plans
range from speeds of 12/1 Mbps to 100/40 Mbps,nandthly data quotas ranging
from 15 GB to 1 TB.

Other effects on consumers from the consolidationfdixed-line access networks

There are other potential benefits and detrimemtsdnsumers that may flow from the
SSU coming into force. In particular, consumerslikiedy to benefit from the earlier
realisation of structural reform that will occurtivthe SSU.

In addition to those benefits, NBN Co has also adob@t consumers will also benefit
from the Definitive Agreements coming into force as

In the absence of the Definitive Agreements, NBNvi@aild need to undertake
extensive trenching in streets, with the resulthsrtuption and inconvenience to
communities'®

% SOE, p 10.

% NBN Companies Act, s 41.

9 Internode)nternode revamps NBN broadband plans for laymokdia release, Internode, 30
September 2011; LeMay, Rendédrimus confirms commercial NBN pricinBelimiter, 30
September 2011; iiNeiiNet dares to be different with simple, flexiblBN plans media release,
iiNet, 19 Sept 2011; LeMay, Ren&xetel's NBN pricing: cheap as chjpgWire, 3 May 2010;
Optus,New era of competition as Optus reveals NBN pricingdia release, Optus, 9 November
2011.

10 NBN Co section 577BA submission, p 38.
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Consumers may incur detriment from the disconneaticthe copper and HFC
networks due to the need for a new connectionhi@NBN to be installed and the loss
of any existing services that may be valued. Howeaweorder to minimise disruption
to consumers from the disconnection of existingises during the migration process,
the Government has established a public educasionpaign to be provided by NBN
Co, Telstra and the wider industfyAs part of the campaign, to the maximum extent
practicable, consumers will receive advance natfdbe planned migratioli? The
campaign will focus upon end-users who have nartay action to migrate to the
NBN in order to make sure that those consumerfuslyeinformed.

There are also certain services that are currenily capable of being provided over
the copper network. These ‘special services’ areeatly provided commercially and
innovations are yet to be developed in order tdokendnem to be provided over the new
fibre network. However, both the Definitive Agreem®and the draft Migration Plan
provide that NBN Co must consult with industry whaetosing to develop
functionality to enable access seekers to migratain special services to the NBR.
Telstra has no obligation to disconnect those sesvuntil an appropriate migration
solution has been identifietf.

7.8 Improving the accessibility and quality of
broadband services, including those in regional,
rural and remote areas

The ACCC is required to have regard to the follayunatter in assessing the SSU:

The government’s policy objective of improving thecessibility and quality of
broadband services for consumers in Australiauttioly those in regional, rural and
remote area¥’’

The ACCC considers that this criterion requirdas itonsider whether the coming into
force of the SSU would be likely to facilitate antder the government being able to
achieve this policy objective. The ACCC considéis any improvement to
competition or efficiency in the provision of te@omunications services would be
likely to facilitate the government’s policy of imgving the accessibility and quality of
broadband services.

The Government has made a number of policies cetatéhe NBN that are directed to
ensuring that regional, rural and remote areaswea@proved telecommunications
services. This reflects that these areas have @iénheot benefited from competition in
telecommunications markets to the same extent &a®puditan areas. In the SOE (to
which the ACCC is to have regard) the Governmerdchthat “the NBN will be a
significant piece of Australian critical infrastituce that will underpin the provision of

a range of essential services to the Australiannconity”.'*®

101 NBN Co Migration Guide, p 18.

102 pid,

13 NBN Co Migration Guide, p 29; draft Plan, clagde
104 NBN Co Migration Guide, p 29.

195 Ministerial Criteria Instrument, para 4(a).

1% SOE, p 2.
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In particular, the Government has announced thevioig policies:
« The prioritisation of the rollout of NBN fibre netk to regional areas’

* A price commitment whereby the Government committetput in place a
cross subsidy to achieve a uniform national whiéegece so that regional
areas can pay the same price as people in the(amyform national wholesale
pricing). This was reflected in the SOE (to whiblke ACCC is required to have
regard), where the Government noted that “NBN Cblve required to charge
access seekers uniformly for services across itgank for all technologies and
for the basic service offering®

Telstra has noted that the Government’s policyabje of uniform national wholesale
pricing may further encourage competition in regicand rural area$? NBN Co has
also noted that, in its view, uniform national wésdle pricing will lead to greater
levels of retail competition in rural and regioaatas:°

NBN Co has noted that the SOE commitments “assamertry into and giving effect
to the package of arrangements constituting thénilige Agreements™ In this way,
the coming into force of this SSU, which is a cdiati precedent to the Definitive
Agreements, would appear to facilitate the impletaigon of Government policies that
are directed to improving the accessibility andilabdity of broadband services.

The SSU is likely to assist in the more expedieftbut of the NBN (see section 7.6.2)
which will deliver on the Government’s objectivebgressive structural reform
throughout different areas in Australia as Telstrasequently decommissions its
copper network and deactivates the broadband dapaibiits HFC network. That
structural reform is likely to bring some improveam®to competition in the provision
of downstream telecommunications markets comparduokt status quo, as the
incumbent vertically integrated provider (Telstall be replaced by a wholesale only
provider (NBN Co).

There are also likely to be cost savings for tHieub of the NBN as a result of this
particular SSU and the Definitive Agreements comiirig force. As has been noted by
NBN Co, this may result in lower wholesale pricegrothe NBN which, if there is
sufficient competition in the downstream markeksyudd be passed onto consumers.
Lower prices are a factor that can assist in imipigpthe accessibility of broadband
services. However, these benefits might have begised in any case through network
competition if NBN Co were to proceed in its inteddorm without the SSU.

107 Reflected in the Government’'s Commitment to Regid\ustralia, entered into by the

Government on 7 September 2010 with the Indeperidenbers Mr Tony Windsor MP, the
member for New England and Mr Rob Oakeshott MPnteenber for Lyne. See Annexure B,
section 3.1 (National Broadband Network). Alsoeeféd in the SOE, p 7.

108
SOE, p 7.

19 Telstra supporting submission, July 2011, p 44.

10 NBN Co section 577BA submission, p 22.

M1 1bid, p 10.

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Final Decision



7.9 Government’s support for a migration form of
structural separation

The ACCC must have regard to:

The Government'’s support for a form of structuegdaation whereby Telstra will

progressively migrate fixed-line carriage servittest it supplies to retail customers to

the national broadband network as that networklled out!'?

The Government has stated that it supports a nogrédrm of structural separation
because “it delivers the government’s structurdrma objectives of a wholesale-only
network operating across the country which is mottiolled by any retail provider™?

NBN Co has submitted that provisions in the DeifneitAgreements:

[P]rovide for and maximise the migration of custasi® the NBN Co fibre network,
through Telstra’s voluntary structural separatigmieans of disconnection obligations
supported by restrictions on Telstra’s use andadiapof its copper or HFC network,
network preference commitments and restrictionmarketing wireless substitutidr*

The ACCC is of the view that the SSU and the DéfiaiAgreements will implement
the Government’s preferred form of structural sapan whereby Telstra will
progressively migrate its fixed-line carriage seeg to the NBN Co fibre network as
that network is rolled out. The Government has wled the signing of the Definitive
Agreements between Telstra and NBN Co as it isistarg with Government policy
and an important step in the reform of the telecammications sector’

The ACCC also considers that if the SSU was nogpted, it is unlikely that a
migration form of structural separation would octuthe same extent or within the
same timeframes. The Government has also statethéhatructural reform of the
telecommunications industry:

[Elmbodied within the SSU (the construction of BN, decommissioning of Telstra’s
customer access network and migration of custotnetse NBN) is the only viable
model for achieving this reform presently availabife

In terms of practical support for this form of sttwral separation, the Government has
provided NBN Co with a funding agreement to endiBN Co to enter into the long
term commercial arrangements with Telstra (inclgdime Definitive Agreements)!

In addition, the Government has provided guarantesesspect of NBN Co’s financial
commitments to Telstra®

112
113
114

Ministerial Criteria Instrument, para 4(b).

Explanatory Memorandum, Ministerial Criteria inshent, p 4.

NBN Co Section 577BA submission, p 11.

15 Letter to ACCC from Department of Finance anddgetation, 28 August 2011.

16| etter to ACCC from DBCDE and NBN Co, 22 Auguéti2, p 1.

17 J Gillard (Prime Minister), S Conroy (MinisterfBroadband, Communications and the Digital

Economy), P Wong (Minister for Finance and Deregoitg, Government - Telstra - NBN Co deal
Delivers Historic Telecommunications Refommedia release, DBCDE, 23 June 2011.

18 pid.
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Furthermore, in recognising the importance of aalalle and appropriately trained
workforce for the successful rollout of the NBNet@overnment has agreed to provide
funding of up to $100 million to Telstra to undéwaretraining of relevant employees
to enable their transition to employment in dephgyand supporting a fibre netwo'rk.
NBN Co will enter into arrangements with Telstraatwess the services of this
retrained workforcé?

In addition to the SSU and Definitive Agreement® practical support provided by
the Government provides further assurance thafdis of structural separation will
be able to be implemented to the extent envisaged.

7.10  Expected distribution of long-term economic
benefits

The ACCC is required to have regard to:

[The] expected distribution of the long-term ecomobenefits to different types of
consumers in different geographic areas that wootdir as a result of the [SSU]
coming into forcé?

With implementation of the SSU (and the Definitivgreements), structural reform
and the long term benefits that can be derived fsaoh reform will be achieved
sooner. Improvements in the communications seetoircrease the productivity
capabilities of an economy over time in a numberafs**These can include growth
flowing directly from the investment in communicats infrastructuré’’ businesses
that use that communications infrastructure belrlg o engage in new and enhanced
activities that may potentially reduce transactosts and inherent positive network
externalities where the network becomes of incrgpgalue to users as more users
subscribe to the network.

A number of studies have attempted to quantitybreeficial effect of structural
reform on the economy: For instance, ACIL Tasman estimated that
telecommunications structural reform contributedwdl®.24 per cent to Gross State
Product in 2003-04 to 2004-05, which is substamtahpared with overall national

119 DBCDE, NBN policy statements, 20 June 2010, asat

http://www.dbcde.gov.au/funding_and_programs/natiobroadband_network/nbn_policy state
ments
120 bid.
121 Ministerial Criteria Instrument, para 4(c).
122 por example, see ACIL Tasman, Prepared for therAlish Communications and Media
Authority, Consumer Benefits Resulting from Australia’s Tetecwnications Sectp8
November, 2005 (ACIL Tasman (2005)) p xv, Crandalgt al., The Effects of Broadband
Deployment on Output and Employment: A Cross-seefid\nalysis of U.S. Data, The Brooking
Institution, 2007 and Réller, L-H and Waverman,lel@communications Infrastructure and
Economic Development: A Simultaneous Approddiie American Economic Revievol. 91,
No. 4 (Sep., 2001), pp 909-923.
Due to its products, such as cable and switdbading to increases in the demand for the goods
and services used in their production and deploymen
Although quantitative analysis of this type candnbject to conjecture and is to be treated with
caution, the ACCC believes in this instance thég iseful to consider the analysis proposed by
these studies.

123
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growth at that time of two to three per cent parian’?® This growth was attributed to
advances in technology, enhanced competition amthtbraction of these two

factors'?®

For this structural reform, a key determinant @ éxtent of benefits is NBN Co’s
pricing and products which will influence the scppetent and shape of downstream
competition. This was noted in Telstra’s supporsagmission which also stated that
the NBN Co non-discriminatory obligation will atast ensure that all service providers
are in equivalent positions on the NBN.

In terms of the distribution of long term benefitsm the structural reform, this is

likely to depend on the effect that the reform basupply side constraints (barriers) to
competition at the downstream layer of the market, & turn, how retail offerings to
consumers are affected.

The level of competition across geographical areasvaried for a number of reasons,
such as access seekers’ reliance upon Telstra'lesdie services to provide retall
services in areas where it may be inefficient faregs seekers to compete using their
own infrastructure. For instance, in metropolita@as, competition is more vigorous as
it is conducted amongst DSL network operators wéetheir own DSLAMs installed

in Telstra’s exchanges with ULLS or LSS wholes&e/iges to supply broadband and
voice services to consumers. In non-metropoliteasrservice providers acquire and
resell Telstra’s wholesale ADSL or do not parti¢goat all due to the lack of access to
competitive backhaul or other factors. Consequeiystra’s retail market share in
these areas remains persistently high. In the nemepolitan areas where the network
consolidation will occur, conditions are likely¢bange such that service providers will
enter additional geographic markets, thereby irsinggcompetition in those areas.
This is consistent with the view reached in thelbngentation Study which found that
structural reform could mean an increase in thebmirof competitors in these aré&s.
Thus, non-metropolitan areas are likely to bermmabte from the proposed structural
reform than metropolitan areas.

As a consequence of increased competition, cuskoméhese areas are likely to
benefit from an increase in retail broadband serwiterings. Further, implementation
of the SSU will mean that these retail offerings provided sooner (than they would
be should the SSU not be accepted), as it ensum@®ather transition to an on-net
migration strategy onto the NBN for access seetftetisare currently reliant upon
Telstra’s network.

The proposed method of implementing structuralrmefmay result in both businesses
and consumers obtaining long term benefits sod@wsinesses are likely to experience

125 ACIL Tasman (2005). This result is similar tottf@und by the Allen Consulting Group, which

estimated that the1997 reforms to the telecommtiniténdustry had resulted in a net increase in
GDP by 1.25 per cent in 2003-2004 (Allen Consul@rgup,Benefits resulting from changes in
telecommunications servigeZ) August 2004, p v).

126 ACIL Tasman (2005), p 1.

127 Telstra supporting submission, p 45.

128 There are around 300 Telstra exchanges (serpipaimately 2 million premises) that are
capable of supporting competitive DSL based omtimaber of customer premises they each
service, but in which no competitive DSL has bewestdlled. (Implementation Study, p 27).
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more competitive offerings as they represent adrighlue customer than residential
customers, and in particular, would be more likelyake up the higher speed
broadband services. Empirical evidence suggesiadsses have benefited from
structural reform in the past through lower pridasyease in volume of services
purchased and improved service quality. This ha® lestimated to increase gross
operating surplus by $2.4 billion in 2004-05, tifame reform did not occu?
Previous empirical evidence also indicates thatleesial households have benefited
from structural reform through price reductions ammeased availability of internet
services. This has been estimated to increaséoeakhold consumption by almost
$1.3 billion in 2004-05 than if structural reforriddhot occur:®

129 ACIL Tasman estimates this as aggregate grosatpg surplus for small businesses from

telecommunication services (ACIL Tasman (2005) pgp8). ACIL Tasman calculated the gross
operating surplus caused by the telecommunicatensce and multiplied this with Australian
small business profits (p 57).

The increase in the ability to purchase goodssandices, indicated by the increased in household
consumption relative to the reference case, i®aypior an increase in welfare.
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8 Other matters relating to the Definitive
Agreements

8.1 Overview

* There are a number of matters arising from theritefe Agreements that are
not directly related to the achievement of netwaoksolidation and therefore
require separate consideration against the relevaatia. These matters were
identified in the August discussion paper.

* Since the August discussion paper, the parties agreed to vary the relevant
provisions of the Definitive Agreements (in the €a$ the wireless marketing
restriction) or provide assurance that mitigatesabncerns raised with those
provisions (in the case of the Substantial Advéngents clause and restrictions
relating to the provision of carriage servicesnependent Pay TV channel
operators).

* Inrelation to the restraints relating to Optus’®&Retwork and the BSO price
commitments, the ACCC has reached a view that thesasions would not be
likely to lead to such a significant detriment émmpetition or consumers that
would outweigh the benefits associated with the SSU

8.2 Introduction
8.2.1 Definitive Agreements

The ACCC has discussed the consolidation of netsvirisection 7 above, which is a
key matter arising from Telstra’s commitment tasturally separate and related
provisions in the Definitive Agreements.

There are a number of further important mattersiragifrom the Definitive
Agreements that are not directly related to theeaament of network consolidation.
These matters include:

(a) the Substantial Adverse Events (SAE) clause;
(b) restrictions regarding Telstra’s wireless services;

(c) the restrictions regarding future use of the HF@voek for the provision of
Pay TV services;

(d) the provisions relating to Optus’ HFC network; and

(e) the commitments NBN Co has made to Telstra iniceidb the price of its
BSO service.

The ACCC has considered each of these matterssaghaenrelevant criteria, as a part
of the requirement that it have regard to the cohthat is likely to receive the benefit
of the authorisation in section 577BA.
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The relevant provisions of the Definitive Agreensate described in more detail in
Attachment A4.

8.2.2  Submissions

In the August discussion paper, the ACCC notechtieve matters and invited
submissions as to whether there are any other mai¢ out in the Definitive
Agreements that are likely to receive the bendfthe legislative authorisation that
may have detrimental impacts upon competition lectanmunications markets or on
consumers, or when viewed against any other ofnizwedatory considerations.

The ACCC did not receive any submissions on thiatpo

The August discussion paper also posed individuastions about each of the above
matters. Submissions in response to these questierconsidered below.

At the ACCC'’s request, on 23 August 2011, NBN Covided a public submission
about the Definitive Agreements and section 577B#e Telco Act (the NBN Co
section 577BA submission).

8.3 Substantial Adverse Events Clause
8.3.1 Overview

The Subscriber Agreement includes a variation n@shathat may be triggered if an
SAE occurs in relation to either NBN Co or Telstnghin 20 years from the
Commencement Date. The party which is affectechby@AE may initiate the
variation procedure.

The SAE mechanism will be triggered if either pahgages in competition with the
other party in particular markets and that condhast the effect (or is highly likely to
have the effect) of substantially adversely affegtihe other party’s relevant business.
The parties have also agreed particular types mdect that will not constitute an SAE.

8.3.2 Submissions

In the August discussion paper, the ACCC askedvenehe operation of the SAE
clause could have a detrimental impact upon cortietin telecommunications
markets or consumers, or when viewed against atihiie mandatory considerations.

The ACCC received submissions from Optus and Hefbeer (on behalf of Adam
Internet, iiNet and Internode) both of which comsithat the provision would be a
factor that militates against acceptance of the 3Rith submissions expressed the
view that an SAE variation should be subject taitary oversight by the ACCE!

In its section 577BA submission, NBN Co states that‘Substantial Adverse Events
mechanism is no wider than required to effectuagepblicy and legislative settings set

181 Optus submission, September 2011, p 51; Herbsst @ubmission, September 2011, p 26.
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by the Government for structural reform of the ¢celmmunications industry®* and
considers that the test:

...sets a high threshold that limits the regime tpl@pg only where a party acts in a
manner that is fundamentally inconsistent withdbenmercial assumptions on which
the Definitive Agreements were based and only whieeconduct has a substantial
adverse effect on the core business of the othéy.pa

Further, NBN Co considers that the Subscriber Agesd “provides clear boundaries
as to the scope of the changes that can be madefessilt of the operation of the SAE
clause:

Specifically, the variation must only be a modifioa or deletion of existing provisions
in the Subscriber Agreement which puts the affeptaty in a position to more
effectively compete with the other party and/or ithposition of restrictions which have
the effect of putting each party in the same paosith which it would have been had the
SAE not occurred.

Further, in all circumstances, the overall effdcthe variation must be proportionate to
the competitive activities of the party which gaise to the SAE>

8.3.3 Assessment

As noted in the August discussion paper, the ACGidlers that variations under the
SAE clause, including any competitive restrainesd¢by imposed, could receive the
benefit of the legislative authorisation. The vaoia could be authorised without
ACCC consideration as to whether those restraiotgdavbe appropriate when viewed
against the mandatory considerations to which t6€& must have regard in
considering the SSU.

In particular, the broad nature of the variatidmest tcould be agreed in the event of an

SAE would mean that the conduct that the partieddcpotentially engage in under the
Definitive Agreements over the next 20 years coultlbe known by the ACCC at the

time of making its decision regarding Telstra’s SSU

Consequently, the ACCC considered that it wouldliffecult to properly fulfil the
requirement that it have regard to the conductwhatld be likely to receive the benefit
of authorisation under section 577BA of the Telat i making its decision on the
SSU.

The August discussion paper stated that:

In short, acceptance of the SSU could give rigbeaisk that the parties will give effect
to commercial agreements that are inappropriatewwhaved against the mandatory
considerations. As a result of the legislative fearark, those commercial agreements
couldlsrgot be prevented or subsequently unwoundigiréhe operation of competition
laws:

132 NBN Co section 577BA submission, p 33.
133 Ibid, p 34.

B4 Ibid.

135 August discussion paper, p 61.
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The August discussion paper noted that the abss#recenechanism for regulatory
assessment to provide assurance that any variedragnt would be appropriate is a
factor that would militate against acceptance déffa's SSU. In response to concerns
raised about the SAE variation process and thenabsaf a regulatory oversight
mechanism, Telstra and NBN Co have given the AC@inadundertaking pursuant to
section 87B of the CCA, which is discussed in farttetail below. The ACCC
considers that the undertaking mitigates the pre/amncerns expressed by the ACCC
in relation to future SAE variations.

The August discussion paper also noted that thergpmto force of the SAE clause
would be likely to have the effect that the partiesild be less likely to engage in
conduct that may be classified as an SAE for thergbarty, and hence could further
discourage competitive behaviour by the partiest, &8l trigger a right for the other
party to request amendment to the Subscriber Ageaerihe ACCC considers that, on
the evidence before it, it is unclear whether Wagild be likely to result in significant
competition issues.

8.3.4 Undertaking in relation to SAE variation

On 27 February 2012 the ACCC accepted an undegakider section 87B of the
CCA jointly given by Telstra and NBN Co (the SAEdentaking):*® The SAE
undertaking establishes a process for the padiastify the ACCC of any proposed
variations (Proposed SAE Change) pursuant to the ause in the Subscriber
Agreement and for the ACCC to conduct a reviewhefRroposed SAE Change.
Telstra and NBN Co have undertaken not to varyDibnitive Agreements to
implement or otherwise give effect to a Proposed £hange unless the following
process has been completed.

The key features of the review process are:

» Prior to the implementation of any variation to efinitive Agreements
pursuant to the SAE Clause, the parties will natiy ACCC of the Proposed
SAE Change and the associated SAE.

* The ACCC will conduct a confidential pre-assessneimtetermine whether a
full review is required, according to the critesiet out in the SAE undertaking.

* If the ACCC determines that a full review is reguiy a full review will be
conducted in accordance with the process andieret out in the SAE
undertaking. The Proposed SAE Change will be asdess the basis of a “no
net detriment” test. The process may include aipwoinsultation if the ACCC
considers it necessary.

* The ACCC will provide the parties with a statemehteasons for its decision
and will publish this statement of reasons.

1% This undertaking will be made available on theGXCs public register, at:

http://www.accc.gov.au/content/index.phtml?item|d5899
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» If no full review is required, or the ACCC accefite Proposed SAE Change
following a full review, the parties are releaseahi the obligation in the SAE
undertaking not to vary the Definitive Agreememsmplement or otherwise
give effect to the Proposed SAE Change.

[C-I-C]

The ACCC considers that the undertaking providgarssparent review process for
Proposed SAE Changes and mitigates the concermesmeal in the August discussion
paper about the potential for SAE variations reogithe benefit of legislative
authorisation without ACCC oversight.

8.4 Wireless restrictions
8.4.1 The initial restriction

The Definitive Agreements that were provided to A@&CC prior to the issuing of the
August discussion paper contained the followingriggons relating to Telstra’s
wireless services:

* For a period of 20 years from the Commencement Delgtra will not promote
wireless services as substitutable for fibre sessithe Wireless Promotion
Restriction).

» Telstra is not entitled to any fee for disconnegtnpremises if that premises is
not connected to the NBN within six months aftex Bisconnection Date and
an individual at that premises contracts with Tal$ébr a wireless service (the
Wireless Substitution Provision).

The ACCC noted in the August discussion paper ti@tyithstanding the contrary
views of Telstra and NBN Co that:

...there remains the potential for these provisionse detrimental to competition in the
markets for the supply of wireless voice and bra@abservices. Similarly, these
provisions may also reduce a potential sourcesifamt upon NBN Co’s supply of
voice only services and potentially very basic bimand services. If so, these provisions
could lead to detrimental outcomes for consumérs.

The August discussion paper noted that whetheethesgrictions would result in
detrimental impacts for competition or consumerds, #so, the extent of the
detriment, would appear to depend upon a numbkrctdrs, including the extent to
which the wireless promotion restriction would et/ Telstra from engaging in
marketing activities that would otherwise be lawful

The ACCC invited submissions in response to gsse.

137 August discussion paper, p 65.

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Final Decision

52



8.4.2 Submissions

In the August discussion paper, the ACCC askedveneéhe wireless restriction
provisions would be likely to result in any negatiutcomes for competition in
relevant telecommunications markets or for conssnmiéne ACCC also asked whether
any of the mandatory considerations either suppomtilitate against the proposed
restrictions coming into effect.

Both ACCAN and Gans and Hausman submit that wisedesl fibre are not necessarily
complementary and may be substitutable, partigus|LTE speeds imprové.

ACCAN submits that existing laws against misleacing deceptive conduct are a
sufficient way to address NBN Co’s concern and thatwireless restraint is likely to
have a negative effect on consumét§&ans and Hausman also submit that the
wireless restrictions are anti-competitive and Veild to lower innovation and higher
prices for consumers’

In contrast, DigEcon Research submits that wirdkeascomplement and not a
substitute to fibré?' DigEcon Research also submits that the wirelestsaiat will not
have an anti-competitive effect on the market asmoproviders will still be able to
offer wireless services to consumé&¥s-urther, DigEcon Research submits that the
wireless restraint is a limitation on hdwelstra can promote its wireless services and
not a restraint on its supply of wireless servi¢és.

NBN Co, in its section 577BA submission, state$ tha wireless provisions:

[S]upport the migration of customers to the NBN anel integral to the viability of
NBN Co’s business case.

Telstra’s dominant position in retail markets me#iisin a position to influence the
migration choice of many customers. The disconnaghiayments are made to Telstra
upon disconnection of premises in accordance \wggXefinitive Agreements, rather
than upon migration of Telstra’s customers to tlBNNAccordingly, appropriate
limitations on Telstra’s ability to migrate custors¢o another Telstra platform are
integral to the viability of the NBN Co businesseaThe ability of NBN Co to roll out
the NBN in accordance with the Government’s obyestidepends upon the viability of
the NBN Co business case. In essence, Telstraregleertain value to its shareholders
in exiting its access network business. NBN Co ireglusufficient confidence that
Telstra would provide business to NBN Co (rathentfielstra migrating customers to
another Telstra platform). The terms agreed irleénitive Agreements reflect the
balance struck between these objectij\?és.

138 ACCAN submission, September 2011, p 6; Gans akhhan submission, September 2011, pp

3-4.
ACCAN submission, September 2011, p 7.
Gans and Hausman submission, September 2011, p 4.
DigEcon Research submission, October 2011, pp 8-9
142 -
Ibid.
3 Ibid.
144 NBN Co section 577BA submission, p 26.
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Telstra has indicated that, in its view, the wissl@rovisions are a very limited
constraint on its business activities, and thetténds to continue to market and
provide wireless services as complementary toedfixne service, even over the
NBN.145

8.4.3 Revised wireless promotion restriction

Following the consultation period, Telstra and NBN revised the Wireless Promotion
Restriction. The restriction has been amendedduige that Telstra must not promote
wireless services as substitutable for fibre ses/iwhere such promotion would be
misleading or deceptive, or includes a false oleaing representation. The wording
of the restriction now largely mirrors the relevanbvisions of the Australian
Consumer Law (ACL).

The provision states that Telstra will not be preéed from promoting a wireless
service as complementary to a fibre service.

8.4.4 Assessment

The ACCC considers that the revised Wireless PrmmdRestriction resolves the
concerns raised by the original restriction asetety replicates obligations that Telstra
would have under the ACL. Accordingly, the ACCC slo®t consider that this
provision would prevent Telstra from engaging irrkesing activities that would
otherwise be lawful.

In relation to the Wireless Substitution Provisitie ACCC recognises that this
provision has a legitimate role in the Definitivgr&ements due to the disconnection
model of payments negotiated between NBN Co anstiBelThe ACCC considers that
although this provision will affect Telstra’s inderes, it is a necessary function of the
form of structural separation by migration. Ithetefore consistent with the
Government’s support for form of structural separatvhereby Telstra will migrate its
fixed-line customers to the NBN, which is a mattewhich the ACCC must have
regard in this decision.

The ACCC considers that, the revised wirelessiotigins would not have a significant
effect upon Telstra’s competitive activities in gugpply of wireless voice and
broadband services. The ACCC therefore considetdltle provisions will not have
any significant detrimental impact on consumersamnpetition in relevant markets.

8.5 Restrictions regarding the use of Telstra’'s HFC by
independent channel operators

8.5.1 Background
Telstra’s ability to provide services over its HR€work in the future is limited by:

* The Networks and Services Instrument (reflectetthénSSU) — this Instrument
sets the scope of Telstra’s required commitmestrtecturally separate,

145 NBN will not stop wireless promotion: Thodd@echnology Spectator, 27 June 2011.
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including Telstra’s HFC network but excluding carttelevision and audio
carriage service$?

* The draft Plan — provisions in the draft Plan regdielstra to disconnect HFC
Services and not to supply new HFC services withenNBN Fibre Footprint,
excluding HFC Television Servicésprovided to particular partieé&

* The Definitive Agreements — the Subscriber Agregmestricts Telstra from
providing HFC carriage services within the NBN [&lbfootprint, other than
HFC Television Services provided to particular jest*

The Networks and Services Instrument

Telstra is not required to include in an undertgkgiven under section 577A of the
Telco Act an obligation to structurally separat@aspect of certain exempt television
and audio HFC services that are not IP-bdZed.

Telstra’s commitment to structurally separate | 88U is drafted by reference to this
scope. The SSU does not contain any additionaictshs on Telstra’s ability to
supply these exempt HFC services. There are, hawswe additional limitations on
Telstra’s ability to supply these exempt HFC sasim the draft Plan and the
Definitive Agreements.

The draft Plan

Clauses 14.1 and 17.2 of the draft Plan requirstiigeto cease supplying new services,
and to disconnect existing services, over its HE@vaork as the NBN is rolled out,
other than HFC Television Services to:

 FOXTEL; and

* independent channel operators to which Telstragsired to provide these
services under specified contracts that were istemce as at 20 June 2010 (that
is, Setanta Sports (Setanta) and Ovation Channel).

Under the draft Plan, Telstra will not be restricteom supplying the above services,
(subject to any limitations in the Subscriber Agneat) following rollout of the NBN.
Telstra is not permitted to supply HFC Televisi@ngces to any other party.

The Subscriber Agreement

The Subscriber Agreement provides that Telstra coayinue to provide HFC
Television Services within the NBN Fibre FootpriotFOXTEL, and to independent
channel operators under specified contracts thet wmeexistence as at 20 June 2010

146
147

Networks and Services Instrument, Sch 1.

For a description of services that constitute HFe®vision Services for the purposes of this
paper, see Attachment A4.

FOXTEL, Setanta and Ovation.

FOXTEL and Setanta.

Networks and Services Instrument, Sch 1, item 5.
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149
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for the duration of these contracts, or until Trelstan terminate or exit without
151

penalty.

Setanta is the only independent channel operatmiwiad a specified contract as at 20
June 2010 for the provision of HFC Television Seggiunder which Telstra is still
obliged to provide service® Therefore, Telstra is not prevented from supplying
Setanta under the Subscriber Agreement for thetidaraf this contract. The
Subscriber Agreement also provides NBN Co withahidity to consent to Setanta’s
contract being renewed or extended, with the effeat Telstra would be able to
continue to supply it with HFC Television Servigesuch consent were to be granted.
Following the consultation period, NBN Co provid&ziconsent that Telstra may
continue to supply the relevant HFC carriage ses/to Setanta. That consent covers
the period within which FOXTEL must use TelstraBEInetwork for carriage of its
subscription television services. Further, if Tlsend Setanta would like to extend
their arrangements beyond this period, NBN Co masunreasonably withhold its
additional consent to such an extension.

The Subscriber Agreement, therefore, operateseiept Telstra from supplying HFC
Television Services to all independent channel atpes, other than Setanta.

8.5.2 The FOXTEL special access undertaking

Telstra’s ability to supply HFC Television Servidesndependent channel operators is
relevant to those channel operators’ ability toeasd=OXTEL’s subscribers via a
special access undertaking (the FOXTEL SAU). ThXTBL SAU requires FOXTEL
to provide services for the distribution of prograing to FOXTEL’s customers via
FOXTEL's digital set top units. The FOXTEL SAU exgs in 2015.

To access a FOXTEL set top unit connected to TeesHFC, an access seeker must
also carry its content to that set top unit viasTrels HFC™ This means that in order

to gain access to FOXTEL'’s set top units undeROXTEL SAU, the access seeker
must independently negotiate an HFC carriage sewith Telstra. HFC carriage
services are not currently regulated.

Telstra and NBN Co have stated that “an accesses@#lo seeks access to the
FOXTEL digital set top unit during the term of tROXTEL Special Access
Undertaking could get access to that set top uhéravise than over the HFC Network
(e.g. by getting access to satellite carriage ses)i*** However, there may be
practical limitations as to whether an access gemkdd use an alternative connection
to supply programming to a set top unit connectel@XTEL via the HFC and
whether it could retain the same functionality.

51 The Subscriber Agreement provides that Telstra sogply HFC Television Services to

independent channel operators with the specifiedraotsfor the duration of the contract
Setanta’s contract is due to expire in Oct 2B&tanta Sports submission, September 2011.
This is a requirement of the SAU, without whiBiQXTEL is not required to provide services to
set top units connected to Telstra’s HFC.

Telstra and NBN Co’s responses to questions daggDefinitive Agreements, 16 August 2011, p
5.
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In the August discussion paper, the ACCC notedateern that the restrictions
regarding Telstra’s supply of HFC Television Seegievould inappropriately place a
limit upon FOXTEL’s regulatory obligations undes 8AU. The restriction on
Telstra’s ability to provide HFC Television Sengoeill effectively render the
FOXTEL SAU inoperable in Telstra’s HFC areas fotgmtial new access seekers,
while not affecting in any way the ability of FOXTHEwhich is 50 per cent owned by
Telstra) to self-supply pay TV services over theCHF

8.5.3 Assessment

The ACCC considers that the restriction on Telptviding HFC Television Services
could potentially have an effect on competition andsumers in certain markets. Any
effect is likely to be due to new access seekarggheable to access FOXTEL's set
top unit under the FOXTEL SAU.

In its 2007 decision on the FOXTEL SAU, the ACCQsdlered access to FOXTEL'’s
set top unit and associated services and systepwtiamt to promoting competitive
entry of content providers such as independentradaperators>® Any limitation on
the operation of the FOXTEL SAU has the potentaldinforce the FOXTEL set top
unit as a potential bottleneck, as it could limibyders that are able to supply pay TV
services independently of FOXTEL'’s pay TV packafas could have a detrimental
effect on consumers and competition if it makedegs likely that content of value to
consumers would remain accessible to them.

The ACCC received one submission, from Setantaghwhotes that it relies on access
to Telstra’s HFC network to access the proportibiiscssubscriber base that receives
FOXTEL via Telstra’s HFC. Setanta considers thatittability to access these HFC
carriage services and, therefore, the FOXTEL SAblla have an “impact on the
profitability of the Setanta busines$®.Setanta also submits that there would be an
impact on consumers if it could not get accessR@ lds customers who currently
receive Setanta via FOXTEL over the HFC would mgkr be able to access Setanta’s
channel.

As noted previously, NBN Co has now provided cohsérich allows Telstra to
continue to supply HFC Television Services to Setalm effect, this grandfathers
Telstra’s ability to continue to provide the exigtiaccess seeker with HFC carriage
services which enables it to distribute its contergnd users using the FOXTEL
platform.

The ACCC notes that the Subscriber Agreementments any other independent
channel operators from accessing Telstra’s HFCvigtn Services and the FOXTEL
platform in Telstra’s HFC areas. However, thereasvidence that there are any
additional independent channel operators that weedk to utilise the FOXTEL
platform in the future.

155 Assessment of FOXTEL'’s Special Access Undertakinglation to the Digital Set Top Unit

Service, Final Decision, March 2007, p 94.

1% setanta Sports submission, September 2011, p 1.
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8.6 Restraints relating to Optus’ HFC Network
8.6.1 Overview

The Definitive Agreements are subject to a condipeecedent that NBN Co commits
to Telstra that it will enter into an arrangemeithvOptus regarding the closure of its
HFC network.

On 23 June 2011, Optus announced that it had ehteicean agreement with NBN Co
to migrate its customers from its HFC network. Tralfias publicly confirmed that this
condition precedent has been satistéd@he ACCC has received applications for
authorisation of this transaction which it is cuttg considering?®

The parties agreed a provision in the Subscribee&gent that restrains NBN Co from
incorporating Optus’ HFC network into the NBN.

8.6.2 Submissions

In the August discussion paper, the ACCC askedenehere are any detrimental
impacts to competition or consumers that are likelgirisedirectly as a result of the
condition precedent. The ACCC did not receive arynsssions in response to this
guestion.

The ACCC also asked whether other mandatory coragidas either support or
militate against the proposed restrictions comirtg effect. The ACCC did not receive
any submissions directly in response to this qoesbut it did receive some
submissions indicating that HFC might not be su#abr likely, for incorporation into
the NBN.

In this regard, ACCAN submits that HFC based sexvire likely to become less
appealing over time compared to the capabilitieseovices offered over the fibre
network*® DigEcon Research also submits that HFC broadtmndtia good
substitute for FTTH broadband as the stated pewakldad of 100 Mbps is shared
between all users on a node as opposed to pet°tiseaddition, DigEcon submits that
the upload speed over the HFC network is seveiraiyeld and the network requires
high maintenance cost3.

However, Ken Curry notes that currently, both tiedésira and Optus HFC networks
can already deliver 100 Mbps with little or no aatial capital investmerit?

57y Stanhope, Analyst Briefing — Telstra’s Partitipain the NBN, transcript released 2 September

2011, p 12 (“The condition precedent that we hadiad that was an agreement was entered into
between NBN and Optus and it has occurred.”).

For further information, see the ACCC website (NBb Limited — Authorisations A91290 —
A91292).

159 ACCAN submission, September 2011, p 5.

160 DigEcon Research submission, October 2011, p 5.

1oL Ibig.

162 Ken Curry submission, November 2011, p 2; Ken Caudymission, February 2012, p 1.
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8.6.3 Assessment
Condition Precedent

As the Optus-NBN Co agreement was announced osatine day as the Definitive
Agreements were executed, it is unclear if the ¢@mrdprecedent had any effect upon
the parties’ conduct or whether it relates to catdoat would have occurred
irrespective of whether that condition precedert Ieen agreed.

The ACCC considers that it is therefore not cléat this condition precedent will have
any impact upon competition or consumers.

Restriction on incorporation of Optus’ HFC into the NBN

The ACCC considers that the restriction that NBNv@bnot incorporate Optus’ HFC
network, or components of it, into the NBN couldgrdially be a cause of concern
when viewed against the criteria to which the AGE®@ have regard. The restraint
could be seen as an inappropriate restriction IN#®N Co’s commercial freedom,
which might not be necessary for the structuraasson of Telstra. However, given
the migration model of structural separation theréely to be a commercial rationale
for a provision of this type.

In its SOE (to which the ACCC must have regardg, @overnment has specifically
stated that its expectation is that NBN will “coonh@3 per cent of Australian homes,
schools and businesses with fibre-to-the-premiseisniology™** NBN Co would be
unable meet this expectation by incorporating a HEtwork, unless it eventually
overbuilt that network with fibre-to-the-premiseghnology.

There could also be several technical challengggsNBN Co would have to overcome
in order for an HFC network to be incorporated imsanational network, as was noted
by the Implementation Stud$/. In particular, the Implementation Study states:

The challenge of maintaining upgrades in line VATATP and the difficulty of
unbundling on HFC networks however, suggest thaliNE would need to overbuild
HFC networks by the end of the roll-out to providefuture growth165

The ACCC considers, based on the material befptieat even in the absence of this
restriction, it appears unlikely that NBN Co wouhdorporate Optus’ HFC network, or
components of that network, permanently into theNNBccordingly, the ACCC
considers that the restraints relating to OptusCHifetwork would be unlikely to have
had an effect on NBN Co’s intentions regardinguke of Optus’ HFC network.
Therefore, this provision is unlikely to have arsfigant impact upon competition or
consumers.

183 SOE, p 1.
164 Implementation Study p 106.
1% \bid, p 107.
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8.7 BSO price commitments
8.7.1 Overview

The Access Deed limits what NBN Co can advocagubmissions to the ACCC
concerning the price it will propose in its Spedatess Undertaking (SAU) for its
basic service offering (BSO). It further provideatt NBN Co must not make any
submissions to the ACCC seeking a price for thelyupf the BSO that is more than
$24 per service, per month for the period from &gdrom the Commencement Date.
In practical terms, this provision would appeaséb a maximum price that NBN Co
can propose in its undertaking.

NBN Co has submitted an SAU to the ACCC which idelsiterms relating to the price
of its Basic Access Offer (which is essentially aene product as the BSO as defined
in the Access DeedY If the SAU is accepted by the ACCC, the pricehef Basic
Access Offer in the SAU will be the maximum regathprice available to all access
seekers.

8.7.2 Submissions

In the August discussion paper, the ACCC askedvenegiven that it effectively
operates as a price ceiling rather than a priae fihe BSO price commitment is likely
to have any adverse impacts upon competition, goassior any other criteria to
which the ACCC is to have regard. The ACCC didnective any submissions in
response to this question.

8.7.3 Assessment

The ACCC notes that it is not clear if this comnmetmhhas had any effect on NBN Co’s
behaviour in relation to BSO pricing. NBN Co pubjicdicated its BSO pricing in
December 2010 when it published its (non-binding)dBact and Pricing Overview for
Access Seekers, setting out a monthly charge of@&24he BSO equivalent product.
NBN Co’s SAU also proposes a maximum regulatedepoic$24 per month for the
Basic Access Offer. NBN Co has also proposed iBAbB that the price of the Basic
Access Offer will not increase before 30 June 2617.

In relation to the commitments made to Telstrehm Access Deed, NBN Co states that
the BSO price commitments:

[Glive Telstra certainty as to the terms on whidBNNCo will provide access to the
Basic Service Offering (BSO) (but NBN Co will ensuhat those terms do not
discriminate between Telstra and other RSPs [R8&ilice Providers])®®

The BSO price commitments establish a maximum pbegond which NBN Co
would be effectively unable to price its producs the BSO price commitments do not
override the ACCC'’s role in regulating the prickattNBN Co may charge for its

186 NBN Co SAU, sch 4.
167 NBN Co SAU, pp 44-45.
188 NBN Co section 577BA submission, p 12.
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services, the BSO price commitments do not apgelaate any substantive effect upon
the prices that NBN Co will eventually charge ascesekers (including Telstra) for its
services. The ACCC therefore considers that thesagions are unlikely to result in
any competitive detriment or to have any meaningfydact in relation to any other
criteria to which the ACCC is to have regard.

Assessment of Telstra’s Structural Separation Ua#erg and draft Migration Plan — Final Decision 61



9 Interim Equivalence and Transparency

9.1 Overview

* The ACCC is satisfied that that the interim equevale and transparency
measures in Telstra’s SSU meet the requiremerttgecfelco Act and the
Ministerial Criteria Instrument.

« The ACCC considers that, as a result of improvemégtstra has made to the
price equivalence measures in the SSU, as welleasapacity for ACCC
price determinations to now be ‘pulled throughthie wholesale ADSL rate
card, the price equivalence and transparency mesisue now appropriate
and effective.

« The ACCC has assessed the non-price equivalenceaargharency measures
in terms of whether they can be expected to profadequivalence of
outcomes. Based on such assessment, the ACCC emthdt the SSU
provides for non-price equivalence and transpareiicyng the interim period
in an appropriate and effective manner.

« The ACCC considers that the overarching equivaleoecemitment and
associated enforcement and compliance mechanignsportant
components of the non-price equivalence and traespg measures, in that
they provide the additional assurance that theip@teasures will remain
appropriate and effective over time.

« The ACCC is satisfied that the commitments in tB&$roviding for ACCC
oversight of Telstra’s compliance with its interohligations meet the
requirements of the Telco Act and the Ministeriatélia Instrument.

9.2 Introduction

The statutory framework for the ACCC'’s considenatod the interim equivalence and
transparency measures contained in Telstra’s S@ktablished under the Telco Act
and the Ministerial Criteria Instrument. This franmgk requires that the ACCC must
not accept an SSU unless it is satisfied thataviges for equivalence and
transparency in relation to Telstra’s supply of Rated Services during the interim
period, and does so in an appropriate and effentaener-*®

The interim period is a defined period which beguien the SSU comes into force
and ends at the start of the designated'@ahe designated day is expected to be the
day on which the construction of the NBN will benctuded. It is currently 1 July
2018, but may be extended by the Ministér.

169 Regulated Services include the declared serdgndghose services specified by the Minister in

the Regulated Services Determination publishedddube 2011.
170 Telco Act, s 577A(3).
1 Telco Act, s 577A(10).
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The legislative framework provides that in the adageof an SSU coming into effect,
Telstra would be subject to a fundamentally différget of equivalence
arrangements?

The assessment of Telstra’s interim equivalencemmmdparency measures
constitutes a discrete element of the ACCC’s dexigihether to accept or reject
Telstra’s SSU.

The ACCC has assessed the interim equivalenceramspiarency measures in the
SSU against this statutory framework and conclutiatithey meet the relevant
requirements. This conclusion is a factor thattatiis in favour of the ACCC'’s
acceptance of the SSU.

In the August discussion paper, the ACCC raisedmahber of concerns about the
appropriateness and effectiveness of the equivaland transparency commitments
proposed by Telstra in its July SSU. Similar consexere raised by industry in
submissions that responded to the August discugsipar.

Telstra addressed many of these concerns in thenlmer SSU. This version
represented a substantial improvement on the cameniss in the July SSU. The
ACCC considered that it would be otherwise mindeddcept the December SSU
had it not still had concerns about the effectissnaf certain elements of Telstra’s
price equivalence commitments, in particular thasating to the supply of wholesale
ADSL. The ACCC’s December discussion paper stdtedposition and sought
further comment on issues of substance or draftiagiers relating to the revised
commitments.

The ACCC received a number of submissions in respomthe December discussion
paper-” The ACCC has considered these submissions in takiley its assessment
of the interim equivalence and transparency measure

In response to industry concerns, Telstra hasgitnened its commitments, including
the overarching equivalence commitment, and itsmod@ments concerning
information security, price equivalence, key parfance indicators and mechanisms
by which to enforce the IET measures. Certain oh@errors have also been
corrected in the final version of the SSU submittad?23 February 2012. As a result:

« The overarching equivalence commitment will be hemarked against services
supplied to Telstra’s retail business units orke-for-like basis, and this
overarching commitment will be able to amend, ab agesupplement, other
commitments

« Price equivalence will be implemented sooner, asemdolesale ADSL services
move more quickly to common rate card prices

172
173

See Part 9 of the Telco Act.

Submissions were received from Herbert Geer Lasvi@n behalf of iiNet, Internode,
TransACT and Adam Internet), Frank Larmour, Opthis,CCC, Macquarie Telecom, AAPT
and TPG.
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e Price determinations made in ACCC arbitrations wathain binding on the
parties.

« Wholesale customer information will be further gatd against possible misuse

« Mandated changes to retail service levels willgeigcorresponding changes in
the equivalence and transparency metrics

« A greater range of contraventions can be the stibjesCCC enforcement action
in the Federal Court.

Parts D and E of Telstra’s SSU contain Telstralmmitments relating to equivalence
and transparency during the interim period. In &oldito considering these measures
against the appropriate and effective touchstornieeelco Act, the ACCC has
assessed them against the relevant matters inithistdfial Criteria Instrument to
which the ACCC is required to have regard.

This section of the paper provides an overviewhefACCC'’s assessment of Telstra’s
price and non-price commitments and its overarchorgmitment to equivalence
contained in clause 9 of the SSU. It also discugs&CCC'’s analysis of Telstra’s
compliance monitoring commitments during the imteperiod. A list of the
submissions, including submissions from Telstrat the ACCC has considered in
the course of making this decision is provided tiaghment Al.

A more detailed summary of the ACCC’s assessmetiteofollowing equivalence
and transparency measures is provided at AttachAgnt

« Price equivalence and transparency measures ftardda@and non-declared
services.

* Non-price equivalence and transparency measureshwbmprise:

= system and process commitments relating to sequiaéty and
operational equivalence;

= metric reporting and the payment of service leebhtes;
= commitments relating to DSL upgrades;

= commitments regarding wholesale customer facingegays and service
gualification; and

= commitments around the provision of informationespect of network
activities, circumstances or events affecting ogp@mnal quality.

* Measures regarding equivalent access to Telstradexge Buildings and
External Interconnect facilities.

» Other measures which support equivalence and taaespy:

= organisational measures; and
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= information security measures.
» Dispute resolution mechanisms in the SSU.
* Implementation.

The approach that the ACCC will take to enforcing $SU is outlined in the
Statement of Enforcement included at Attachment A7.

9.3 Statutory framework for interim equivalence and
transparency measures

Telstra’s vertical integration has led to long-sliaig and widespread competition
concerns in markets for fixed-line communicatiofs.a vertically integrated access
provider to the ubiquitous copper network, Telstaa the ability and incentive to
engage in both price and non-price discriminatiofavour of its retail business units.
This can hinder and deter more efficient compeditorretail markets from competing
which can result in an overall efficiency loss.

Structural separation is the most effective medmssponding to the concerns that
the existing structure of the telecommunicatiortkistry is failing consumers.
However, it will be some time until Telstra’s sttual separation takes effect and the
industry transitions to a more competitively nelgravironment involving a fixed-

line access network controlled by a wholesale-alyess provider (the designated
day is currently 1 July 2018).

Accordingly, the Government has recognised the mapae for competition and
consumers that access to Telstra’s bottleneckstntreture be provided on an
equivalent and transparent basis during the tiansio the NBN—both to promote
effective competition in downstream markets thraughhis period and to provide a
safeguard against existing market power being égest onto the new access
network.

In this context, section 577A(3) of the Telco Acbyides that the ACCC must not
accept an SSU unless the ACCC is satisfied that it:

» provides for transparency and equivalence in i the supply by Telstra
of Regulated Services to Telstra’s wholesale custerand Telstra’s retail
business units beginning when the SSU comes imte fand ending at the
start of the designated day; and

» does so in an appropriate and effective manner.

‘Regulated Services’ are declared services (witlhéemeaning of section 152AL of
the CCA) and additional services specified by thrister!* The Regulated Services
Determination specifies that Wholesale ADSL Lay@n® Telstra exchange building
access (TEBA) are Regulated Services.

174 Regulated Services are defined in section 71ed@de 1 of the Telco Act.
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Upon the coming into force of an SSU, the currgrdrational separation regime will
cease to operat&. The Explanatory Memorandum to the CACS Bill expsaihat due
to this:

Telstra will need to put in place, through the nadbm of its structural separation
undertaking, appropriate interim arrangements tiyafpom that time until the point

at which Telstra achieves full structural separatto ensure that there is equivalence
in supply of Regulated Services to Telstra’s whallesustomers and Telstra’s retalil
business unit during this interim peri&?

The Ministerial Criteria Instrument sets out in@e¥ detail transparency and
equivalence matters for the period Telstra is ntiggacustomer services to the NBN
to which the ACCC must have regard in deciding Wwaeto accept Telstra’'s SSU.
The Explanatory Statement to this Instrument ntitat

The measures set out under this paragraph are anpedviding meaningful
improvements to the current transparency and etfiga measures and are planned
to complement the recent changes to the teleconuatimns access regirﬁé8

The ACCC considers that the equivalence and traespg measures in the
operational separation regime have been ineffeetieehave failed to address
Telstra’s ability and incentives to discriminateasugt wholesale customers.

9.3.1 Equivalence and transparency

Subsection 577A(4) states that “equivalence” hastdme meaning as in Part 9 of
Schedule 1 of the Telco Act, which states that\esahce means:

...equivalence in relation to the terms and condgimxating to price or a method of
ascertaining price; and equivalence in relatioatteer terms and conditions

The Explanatory Memorandum to the CACS BiIll states:

Equivalence is where Telstra provides essentidhkss inputs on equivalent terms
and conditions to both its own retail business igsmdholesale customers.
Equivalence relates to both price and non-pric@seand conditions such as service
provisioning and availability of information abdiie network, and is considered an
essential factor in promoting effective competitiordownstream retail market§’

With regard to transparency, the Explanatory Memauan to the CACS Bill states:

Transparency can be achieved by implementing psesasnd reporting requirements
so that the regulator and Telstra’s wholesale cnste can be confident that Telstra’s
wholesale customers are being treated in an eguivatanner to how Telstra supplies
its own retail busines&®

175 see CACS AgtSchedule 1, Part 1, Division 3 (item 67). The dffecof this amendment is that
section 152EQ of the CCA which relates to operaticeparation of Telstra, will be repealed
once an undertaking comes into force under se&f@# of the Telco Act.

Explanatory Memorandum, CACS Bill, p 91.

Ministerial Criteria Instrument, para 4(g).

Explanatory Statement, Ministerial Criteria Instemt p 5.

Explanatory Memorandum, CACS Bill, pp 15-16.

Explanatory Memorandum, CACS BiIll, p 15.
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In other words, equivalence in terms and conditminsccess that are offered to both
wholesale customers and the access provider’s etail divisions promotes an
environment where service providers are more likelgompete on their respective
merits, as they are more likely to be rewardedstgrerior efficiency.

Further, transparency measures demonstrate thet ¢éatehich equivalence is being
achieved. This is important in providing industrigwconfidence to invest and
compete.

9.3.2 Appropriate and Effective

The term “appropriate and effective” has not beeined in the legislation or
supporting legislative materials. The meaning ahsa term is, however, reasonably
well understood as being informed by the subjedtengurpose, and scope of the
statute in which it appears. In this case, theveglestatutory provisions were
introduced as part of a policy to promote compatitand economic efficiency until
structural separation is completed, in marketsdhadependent upon Regulated
Services as key inputs.

In this context, appropriate and effective measw@sld result in significant
improvements in access to Regulated Services #trkallow Telstra’s wholesale
customers to compete on their respective meritsaig@elstra’s retail business units
in converting network access into downstream sesviduring the interim period.

Whether particular measures are appropriate aedtafé potentially involves
guestions of degree and judgement. Further, tharkl de a variety of measures
which may be considered as appropriate and efiectiv

9.3.3 Ministerial Criteria Instrument consideration S

In deciding whether to accept Telstra’s SSU, theC&Qs required to consider
whether the interim equivalence and transparen@suores in the SSU include the
matters set out in subparagraphs 4(g)(i)-(vii)h& Ministerial Criteria Instrument.
These are considered, where relevant, in the dismusf the specific measures. The
ACCC also considers that “appropriate and effetiiverim equivalence and
transparency measures are relevant in the ACCGé&sament of the SSU in respect
of these other mandatory consideration:

* The government’s policy objective of improving thecessibility and quality
of broadband services for consumers in Austratieluding those in regional,
rural, and remote ared¥;

* The expected distribution of the long term econob&nefits for different
types of consumers in different geographic areaswiould occur as a
consequence of the ACCC'’s acceptance of the urkilegtar the undertaking
coming into forceé?? and
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Ministerial Criteria Instrument, para 4(a).
Ministerial Criteria Instrument, para 4(c).
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* Whether the undertaking requires Telstra to impl@maegovernance
framework that has specified attribut&s.

In reaching its decision to accept the SSU, the B®@s had regard to whether
Telstra’s proposed measures are consistent witalibee factors and provide for
each of the specified matters in paragraph 4(gh@Ministerial Criteria Instrument
and

» if so, has taken that as a consideration that stgppoceptance of the SSU;

» if not, has taken that as a consideration miligaigainst acceptance.

9.3.4 Submissions on ACCC assessment of the equival ence and
transparency measures

The ACCC received a number of submissions in @taid how it should assess the
equivalence and transparency measures in the SSU.

Herbert Geer (on behalf of Adam Internet, iiNetelnode and TransACT) submit
that the first limb of section 577A(2) requires Steh to provide transparency and
equivalence in relation to the supply of Reguleé®edvices, and that this is not
qualified by the appropriateness and effectivesdssria'® Rather, they submit that
the limb going to appropriateness and effectiveieagliscrete and additional
requirement.

Optus® and the CCE&® submit that, in addition to the appropriate arfdctive
requirement of the Telco Act, the ACCC must bessiatil that the measures provide
meaningful improvements to, or a “step up” frone turrent transparency and
equivalence measures, which includes recognitidghefailings of the operational
separation regime.

The CCC submits the following:

 The ACCC is also required to have regard to adufidactors in section
577A(6) of the Telco Agtincluding the Ministerial Criteria Instrument, the
national interest in structural reform, the impaicthat structural reform, and
other relevant matters. With regard to other ret¢vaatters, Telstra’s past
conduct must be consider&d.

* A counterfactual, future with and without the SSuh¢tional separation) test
should be applied to assess its impact on theoses# 7A(6) factors of the Telco
ACt.lBB
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Ministerial Criteria Instrument, para 4(f).
Herbert Geer submission, January 2012, p 4.
Optus submission, September 2011 p 13.
CCC submission, September 2011, p 6.

187 pid, p 5.

188 |bid, pp 7-8.
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* The equivalence and transparency requirement ejaidifferent and higher
standard to that required by the standard accdgmtbns under Part XIC of the
CCA. Limitations which apply to the latter do nqupdy.'*°

Herbert Geer emphasised that the requirement gppliall terms and conditions of
supply of Regulated Services and hence is verydifa

Vodafone Hutchison Australia (VHA) submits that 88U measures must provide
the ACCC and industry with confidence that the commants will be sustainable and

effective. This would stem from an SSU that is-geiforcing’®*

Industry also made submissions relating to whetieinterim equivalence and
transparency measures require Telstra to implefoantional separation in the
interim period. In this regard, the Minister haatst that the requirement for interim
equivalence and transparency measures is not edelodequire Telstra to
implement functional separation during this periBdrunctional separation would, at
a minimum, require an “equivalence of input” (EGtiandard and require a much
stricter form of organisational separation thamisnded under the interim
equivalence and transparency measures.

The ACCC does not consider that the interim measueeessitate Telstra’s retall
business units to use exactly the same accessegnging the same systems and
processes as wholesale customers (EOI) beforecthdgt be considered appropriate
and effective, but considers that the measuresdipoavide for equivalence of
outcomes.

However, although functional separation is a ddfeérseparation model to the model
of structural separation, there should be no inagilbie that any model proposed for
the interim measures cannot include similar mattethose envisaged for functional
separatiort?®

It follows that the ACCC does not consider thas itequired to assess the interim
measures with reference to a functional separatomterfactual. This view is
supported by the Minister’s statements that thesuness:

[Alre intended to provide meaningful improvememtskisting arrangements for
industry access to Telstra’s copper netwSrk

With regard to Herbert Geer’s submission on thettebe applied when considering
the SSU, the ACCC considers that the transparemdyequivalence limb in section

189 pid, p 11.

190 Herbert Geer submission, January 2011, p 5.

11 VHA submission, September 2011, pp 3-4.

192 The Hon Stephen Conroyledia Release: Structural reform of telecommuna#tia step
closer,24 June 2011hftp://www.minister.dbcde.gov.au/media/media_reds#2011/20H
Explanatory Memorandum, Telecommunications Lagjish Amendment (Competition and
Consumer Safeguards) Bill 2010, p. 94.

The Hon Stephen Conroyledia Release: Structural reform of telecommunaaia step
closer,24 June 2011h{tp://www.minister.dbcde.gov.au/media/media_reds#Z011/20%

193

194

69



577A(3)(a) must be read in conjunction with therappiate and effective limb in
section 577A(3)(b).

The ACCC considers that its approach to assessenmterim equivalence and
transparency measures in the SSU is otherwise lyroaline with that proposed in
response submissions.

9.4 Price equivalence

Price terms are particularly important to achieuing aims of the equivalence and
transparency framework.

Telstra has strengthened its proposed price eauigaland transparency measures
over the course of the consultation period in reaspdo various concerns that the
ACCC and access seekers raised with respect mritieally proposed measures.

A notable feature of these measures is TelstralgmgpRegulated Services under a
rate card that it publishes, whereby ACCC pricedeinations (for those Regulated
Services that are Declared Services) are ‘pullesltyh’ to the rate card.

As a consequence of the ACCC's decision to detheravholesale ADSL service,
this ‘pull through’ mechanism will also apply taathservice. This is an important
change in circumstance, given that the price edgre&® measures for the wholesale
ADSL service in the absence of declaration werepamatively weak, and continued
to be a source of concern to access seekers.

As a result of these improvements in the term&®f3SU, and this change in
circumstance, the ACCC is now satisfied that peigeivalence and transparency
measures are appropriate and effective.

The ACCC is also of the view that these measuregighe sufficient transparency to
enable the ACCC to provide assurance to staketttat the undertaking provides
for equivalence in price terms and conditions, \Wwh&ca matter to be considered
under the Ministerial Criteria Instrumeit.

A more detailed summary of the ACCC’s assessmetiteoprice equivalence and
transparency measures is provided at Attachment A6.

9.5 Non-price equivalence
The Explanatory Memorandum to the CACS Bill 2014ies that:

Equivalence relates to both price amah-price terms and conditiorssich as service
provisioning and availability of information abdiiie network, and is considered an essential
factor in promoting effective competition in dowrestm retail market§’®

Non-price terms of access can directly affect thiéty of access seekers to compete
on the quality of service that they offer. A veally integrated access provider can
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Ministerial Criteria Instrument, sub-para 4(g)(i)
Explanatory Memorandum, CACS Bill, p 15 (emphasided).
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have strong incentives to limit the quality of seevit provides to access seekers
through non-price terms of access.

The SSU contains a range of specific non-pricevad@mce and transparency
measures, including commitments in respect of djpera quality, technical quality,
systems support and information in relation to Ratgal Services. The ACCC has
assessed these measures in terms of whether théxe expected to provide for
equivalence of outcomes. Based on such assesdme®CCC considers that
Telstra’s specific non-price commitments, in conalion with the overarching
equivalence commitment and the dispute resolutieahanisms, militate in favour of
the view that the SSU provides for non-price edenee and transparency during the
interim period in an appropriate and effective mann

A more detailed summary of the ACCC’s assessmetiteohon-price equivalence
and transparency measures is provided at AttachAtent

9.6 Overarching equivalence commitment

9.6.1 Overview

In addition to the specific commitments in relatiorprice and non-price equivalence,
Telstra’s SSU contains an overarching commitmesegiavalence. The overarching
equivalence commitment complements the more ddiafgecific commitments in

the SSU and provides additional assurance thatrdelsll be obliged to respond to
new issues as they arise, in circumstances whergpicific commitments in the SSU
do not adequately address those issues.

Telstra undertakes to ensure equivalence in relétidhe supply by Telstra of
Regulated Services to wholesale customers andrd’slsétail business units in
respect of technical and operational quality, ofpp@nal systems, procedures and
processes, information about those measures arel pri

Telstra’s commitment is subject to a number of djgations which exclude any
requirement for Telstra to implement measures whiglstra views as elements of
functional separation, including transfer pricisgl|f consumption of wholesale
Regulated Services and E&I.

As summarised in the December discussion pape&3tecontains detailed
enforcement and compliance mechanisms which applya event of any possible
breach of the overarching equivalence commitni&fthe primary focus of the
enforcement and compliance mechanisms is to prandeffective remedy for
possible breaches, by requiring Telstra to chatsgeonduct and/or systems or
processes rather than through direct enforcemetitdopCCC.

197 38U, clause 9(b)(i).
1% December discussion paper, pp 7-9.
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9.6.2 Submissions

Submissions in response to the August discussipargaipported the ACCC view
that Telstra should make a clear and enforceal@eaoshing commitment to
equivalence of outcomes in relation to the supplRegulated Services so as to
provide additional assurance that the substantwentitments would remain
appropriate and effective until Telstra achievescsural separation.

While industry has welcomed the inclusion of themwching equivalence
commitment in Telstra’s SSU, response submissiaise @ number of concerns
regarding the scope of the commitment.

Optus submits that there is a significant drafflag/ in terms of the appropriate
comparison for assessing whether Telstra is progidguivalence. Optus submits
that the comparison must examine equivalence betiteeRegulated Services
provided by Telstra’s wholesale business unit toledale customers and comparable
retail services provided by Telstra’s network seggibusiness unit to its retail
business unit§? Further, Herbert Geer consider that tying thegation to Telstra’s
comparable retail services which are specifiethé1$SU could allow Telstra to avoid
the commitment by introducing new retail servi¢s.

Optus, AAPT and Herbert Geer submit that the edeinc commitment is

ineffective due to the large number of carve-otasfthe commitment. In particular,
they contend that the carve-out regarding all iitllial aspects of functional
separation is inappropriate. In this regard, Opaiises a specific concern that the
carve-outs are expressed to exclude measures whigkl have theffect of for
example, equivalence of input, rather than stéatwag) Telstra is not required to
implement equivalence of input. Optus submits thist creates an almost open-ended
carve-out as Telstra could argue that measuresdwave thesffect otthe carve-

outs®*

Herbert Geer also raise concerns around the apgpaxelusion of TEBA, and the
need for the overarching equivalence commitmebetgiven precedence in the event
of any inconsistency with other provisions in A2amf the SSU

Optus, Macquarie Telecom and AAPT submit that tifereement mechanisms are
likely to be ineffective as they are convoluted ltinstaged and bureaucratic. Further,
AAPT submits that the reporting process is compdidaand subject to gaming and
Optus submits that Telstra can engage in delaicsact

In addition, Optus and AAPT submit that the enfareat mechanisms are unduly
restrictive in that ACCC directions cannot presenibtrospective remedies and court
orders sought by the ACCC are subject to qualificat In this regard, Macquarie
Telecom and AAPT consider that the enforcement imr@sims provide Telstra with
excessive discretion and control over prescribémgeadies®
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Optus submission, January 2012, p 4.

Herbert Geer submission, January 2012, p 8.

Optus submission, January 2012, p 5.

Herbert Geer submission, January 2012, p 11-12.

Macquarie Telecom submission, January 2012 AAPT submission, January 2012, p 3.
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9.6.3 Assessment against statutory framework

The ACCC considers that the overarching equivaleocemitment and associated
enforcement and compliance mechanisms are impartanponents of the non-price
equivalence and transparency measures and militéeour of the view that the
SSU provides for equivalence and transparency epgnopriate and effective
manner.

The overarching equivalence commitment providestiad@l assurance that the
substantive measures will remain appropriate afettie over time as it will allow
adjustments to Telstra’s specific commitments rownstances where they are not
delivering on equivalence. In response to HerberG concern, Telstra has now
clarified that the overarching equivalence committneill prevail to the extent that
there is any conflict or inconsistency with theafie commitments in the SSt*

In addition, Telstra has revised the terms of therarching equivalence commitment
to address concerns raised by Optus and Herberttseby expressing the
comparison as between the supply of Regulated &0 wholesale customers and
the Comparable Retail Services Telstra itself tesj there is no real measure of
comparative equivalence.

The ACCC considers that the revised drafting imsga9(a) in conjunction with the
list of Equivalent ServicéS in Attachment B of the SSU provides assurancettieat
objective of the overarching equivalence commitnvefitbe met and resolves
previous limitations by:

» bringing the technical and operational quality &BA, as well as the other
equivalence objectives of clause 9(a) for thatiserwvithin scope;

* bringing the technical quality of DTCS (domest@rsmission capacity
service) (throughput rates) within scope and progiéhdditional assurance
that equivalent operational quality and the otltgrivalence objectives of
clause 9(a) across the full range of DTCS can bieesded under the
overarching equivalence commitment; and

* providing assurance that if Telstra further develtpe Regulated Services that
are supplied to retail business units (for instasoeas to provide new retalil
services in future), then they will be availablepasential benchmarks for the
overarching equivalence commitment.

Similarly, the ‘Equivalent Services’ list has alseen adopted for the purpose of a
number of the specific commitments in the SSU hizat previously used a
‘comparable retail services benchmark’ (see fongxa clause 14.1 of the SSU).

Telstra has also responded to concerns expresgadimg the breadth of the
functional separation carve-out and, in particulae, exclusion of measures that
would have any of theffectsof functional separation. The ACCC is satisfiedtttie

204 38U, clause 9(e).
25 38U, clause 9A.
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clarification in clause 9(d) of the SSU will enstin@t the carve-out cannot be used as
a means of excluding things which are not the samgibstantially the same, as the
measures listed in clause 9(b) of the SSU.

Although price equivalence ostensibly falls witkive scope of the overarching
equivalence commitment, the ACCC notes that thexesabstantial exclusiol®.For
example, Telstra cannot be required to supply degate customer with a Regulated
Service on price related terms which are inconsistéth any wholesale contract or
at a different price to that specified in any relevaccess determination or binding
rule of conduct?” Consequently, price equivalence is largely caetcof the
overarching equivalence commitment. However, th&€&as the power to
recalibrate price equivalence terms to ensure t@eyain appropriate and effective
over time. The declaration of wholesale ADSL, easuhat this power is available in
respect of all Regulated Services, including TERA/&es supplied in connection
with a declared service.

While there are a number of other qualificationthi® overarching equivalence
commitment, in the ACCC'’s view these do not sulislip detract from the
fundamental commitment. For example, while the cament does not apply to the
extent that it prevents Telstra from obtaining #iisent amount of a Regulated
Service to be able to meet a number of specifigigiry and regulatory
obligations2® this exception recognises the potential conflatineen Telstra’s
regulatory obligations and its effect is likelylde minimal.

A number of submissions raise concerns that thegssofor enforcing the
overarching equivalence commitment is overly buceatic and convoluted. The
ACCC notes that the enforcement and compliance amesims in Schedule 11 are
quite complex but, having regard to the statutoaynework the ACCC considers they
provide an appropriate balance between rectifywgsible breaches and incentivising
Telstra to deliver equivalence by allowing for doemforcement in some
circumstances.

The SSU makes different provisions for enforcenoéipossible breaches of the
overarching equivalence commitment depending ortlvenehey are self-reported by
Telstra or notified to Telstra by the ACCC. Whihest“two track” enforcement and
compliance process adds complexity, it is designexhcourage Telstra to self-report
possible breaches and to take appropriate stapstedy the possible breach without
the need for recourse to potentially lengthy anceutain court processes.

Response submissions express concern that theingpoarocess is overly
complicated, subject to gaming and would enablstii@to engage in delay tactics. In
particular, submissions question the restrictionl@nACCC notifying Telstra of a
possible breach in circumstances where the podsibbch relates to a complaint
made by a wholesale customer, unless the ACCQigdied that the wholesale

206 33U, clauses 9(b)(ii), (iv) (v), (vi), (vii), (¥).
27 38U, clause 9(b)(viii) and (iv) respectively.
208 33U, clause 9(b)(X).
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customer has raised the complaint with TelstraTaldtra has been given a
reasonable opportunity to investigate and takeadti relation to the complaift’

The ACCC considers that, although this has thenpiaietco undermine Telstra’s
incentive to seek out and self-report instancesoofequivalence, it will ensure that
Telstra is made aware of any equivalence concelatsitholesale customers have and
should encourage Telstra to respond to them imelyi manner.

Although Macquarie Telecom and AAPT submit thatstral has excessive discretion
over prescribing remedies, the ACCC considersttteSSU provides it with
appropriate oversight of Telstra’s rectificatiomposals and sufficient discretion to
direct Telstra to take alternative steps to remee@gssible breach where it is satisfied
that Telstra’s proposal does not provide an effeatemedy°

When making rectification directions, the ACCC mistreasonably satisfied that the
matters imposed are a proportionate and justiiededy, having regard to whether
the benefits outweigh the costs of complying anétiér the matters imposed by the
rectification direction are the least cost solufibin the ACCC’s view, this
requirement is not unduly restrictive as the ACC@uld typically take such matters
into account in many of its regulatory decisions.

Although Telstra can challenge a rectification dii@n given by the ACCC through
application to the Court, until final determinatiohthe application by the Court (and
any appeal), Telstra is required to comply with A@&CC'’s rectification direction
(other than to the extent it is stayed by the Qdtht

The ACCC can seek direct enforcement of the ovenagcequivalence commitment
in circumstances where the ACCC has notified Talstra possible breach and
Telstra has failed to provide a rectification prs@id™ In this regard, the December
discussion paper expressed the view that it waspnogriate, in circumstances where
the ACCC seeks orders for pecuniary penalties antpensation, to oblige the
ACCC to have regard to certain considerations oholy, for example, whether the
matters imposed by the orders are the least chgimu Telstra has responded to this
concern by removing these provisions from the SSU.

9.7 Monitoring of compliance during the interim
period
9.7.1 Statutory framework for compliance monitoring

Section 577A(5) of the Telco Act states that theCACmust not accept an SSU
unless the ACCC is satisfied that it:

» provides for the ACCC to monitor Telstra’s comptarwith the SSU;

29 gschedule 11, para 3.4(a)(i).
210 gschedule 11, para 2.2(b).
21 schedule 11, para 5(a).

22 gschedule 11, para 2.2(e).
213 schedule 11, para 3.2(g).
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e provides for Telstra to have systems, procedurdgancesses that promote
and facilitate the ACCC’s monitoring of Telstra®ngpliance with the SSU;
and

« does so in an appropriate and effective manner.

Telstra must provide commitments to ensure ACCCGghbt of Telstra’s compliance
both during the interim period and after the deaigd day' Telstra’s commitments

must also be assessed against subparagraph #{8 bfinisterial Criteria Instrument
which requires Telstra to implement an internalegoance framework that:

« ensures appropriate oversight by Telstra of itsgl@nce with the SSB*°
« requires regular reporting by Telstra to the ACET;

» provides that the ACCC may consult stakeholder§ealstra’s compliance,
and disclose information obtained through repartsstich purpos€.’ and

» provides assurance to wholesale customers thatrd édsmeeting its
obligations under the SSt®

The following section details ACCC assessment céttwbr Telstra’s compliance
monitoring commitments for the interim period mtet legislative requirements.
Section 10 details ACCC assessment of Telstra’swuitmments to provide for
compliance monitoring after the designated day.

9.7.2 Overview of the interim compliance monitoring commitments
Telstra’s compliance and reporting commitmentscargained in Part E of the SSU.
Clause 23 of the SSU provides commitments relatntelstra’s internal governance.
These include commitments to:

* appoint a Director of Equivalence to monitor andrpote Telstra’s
compliance with its interim obligatiorfs®

« publish an Equivalence Compliance Statentéht;

* implement yearly compliance training for relevaeistra staff, including in
relation to Telstra’s organisational commitmefitsand

« develop an Equivalence Compliance Progfam.

214
215
216
217
218
219
220
221
222

Explanatory Memorandum, CACS Bill, p 91.
Ministerial Criteria Instrument, subpara 4(f)(i).
Ministerial Criteria Instrument, subpara 4(f)(ii)
Ministerial Criteria Instrument, subparas 4(f)@nd (iv)
Ministerial Criteria Instrument, subpara 4(f)(v).
SSU, clause 23.1.

SSU, clause 23.2.

SSU, clause 23.4 and clause 8.7.

SSU, clause 23.5.
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Telstra has also committed to provide the ACCC waitiumber of reports on its
compliance. For example, Telstra will provide the @C with monthly compliance
reports detailingany equivalence issues that have arisen duririgrtbath and
Telstra’s assessment of whether a breach of egugalhas occurred in each
instanc€* Where Telstra has concluded that no breach hasreck it must provide
reasons as to why and the details of any actiamtlag otherwise be necessary to
respond to the issu&. Telstra will also providan Annual Compliance Report
summarising its compliance with the SSU duringRheancial Yea as well as a
quarterly TEM report and an Operational EquivaleRegort:*®

9.7.3 Submissions

No submission to either of the ACCC'’s discussiopgra specifically commented on
the adequacy of Telstra’s interim compliance rapgnmeasures. However, Herbert
Geer and VHA queried whether the ACCC'’s enforcenpemters under the SSU were
sufficient to seek redress in the event that reppdemonstrated Telstra’s non-
compliance?” The CCC suggested that the ITA be provided withoae active role

in monitoring Telstra’s compliance, including pdggiempowering the ITA to
conduct its own investigations or compel Telstratovide evidencé&®

9.74 Assessment against statutory framework
Ministerial Criteria Instrument considerations

The ACCC considers that Telstra’s internal govecednamework in the SSU
satisfies the requirements of the Ministerial CGr#énstrument set out in
subparagraph 4(f). Specifically:

« the appointment of a Director of Equivalence shardure appropriate
oversight of Telstra’s compliance with the undeirigk

» Telstra has committed to provide the ACCC with ntone compliance
reports on a monthly, quarterly and yearly basis;

* provision is made for the ACCC to consult on Telsticompliance and
disclose non-confidential elements of compliang®res for this purpos&?’
and

« inlight of the above measures, the governancedvark is likely to provide
assurance to wholesale customers that Telstranplgong with its SSU
obligations.

223 SSU, clause 23.3.

224 38U, clause 23.3(a)(iii).

25 38U, clause 24.2.

226 33U, clause 24.1(c) and (a) respectively.

227 Herbert Geer submission, September 2011, p 2/aifdsubmission, September 2011, p 9.
228 ccC submission, September 2011, p 17.

229 3sU, clause 24.3.
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Given their qualitative character, a more detadesgussion of the SSU’s compliance
with the measures required by subparagraph 4éi@) (v) of the Ministerial Criteria
Instrument is provided under the following assesgméwhether the commitments
are “appropriate and effective” for the purposé¢hef Telco Act.

Appropriate and effective

In the August discussion paper, the ACCC commetttad

An appropriate internal governance framework — @aiul to external checks — can assist in
promoting compliance by establishing systems, gtoces, and processes to promote
compliance. This is because Telstra is best plaxedek out and remedy any instances of
non-compliancé.30

The ACCC considers that the commitments in the $&Widing for ACCC oversight
of Telstra’s compliance with its interim obligat®meet the requirements of section
577A(5) of the Telco Act. There are a number of SBhmitments relevant to this
conclusion. Firstly, the fact that the DirectorEgfuivalence is required to report on
Telstra’s compliance to the Audit Committee and@€O is likely to help facilitate
accurate reporting and promote broader awarenems@fging compliance issues at
senior levels.

Secondly, Telstra’s commitments to institute compdie training as part of the
induction process for new Telstra directors andlegges working in areas relevant
to equivalence compliance should help promote miibf compliance in relevant
areas of Telstr&' This is supported by Telstra’s public commitmédaytway of its
Equivalence Compliance Statement, to take acti@magstaff knowingly or
recklessly concerned in a contravent&rin this context, the ACCC notes that
Telstra’s Equivalence Compliance Program commitsiarg broadly consistent with
the approach to compliance programs in other tpagdetices context3® Further
assurance as to the likely effectiveness of trog@am is provided by the requirement
that Telstra consult the ACCC on any recommendatioray have in this regard’

Telstra has responded to ACCC concerns relatifiggkstra’s reporting commitments
under the July SSU by requiring the provision @fajer detail on equivalence issues
in the Annual Compliance Report and more frequepbrting?® Furthermore,

Telstra has clarified that the ACCC informationuest power under the SSU extends
to any information that it reasonably requirestfae purpose of monitoring
compliance or for performing any other functiorpower under the SSt° The

ACCC considers that these measures provide an jaipguie and effective mechanism
for the ACCC to monitor Telstra’s compliance wiltetSSU?’

230
231

August discussion paper, p 123.
SSU, clause 23.4.

%32 38U, clause 23.2(v).

233 August discussion paper, p 123.
234 38U, clause 23.5(c).

2% 38U, clause 24.2.

2% 38U, clause 24.4.

237 December discussion paper, p 21.

78



The ACCC considers that for the reasons outlined@pthe commitments Telstra
has made under Part E of the SSU should provideasse to wholesale customers
that Telstra is meeting its interim equivalence aadsparency obligations.

In regards to stakeholder concerns over the AC@6fercement powers, the ACCC
considers that the SSU provides for the ACCC terirgne where necessary to ensure
that Telstra is complying with its interim equivate and transparency commitments.
In this regard, the ACCC notes that nothing in3$&J constrains the ACCC in
dealing with an equivalence-related issue from @girg its powers and functions
under the CCA to any greater extent than exprgsslyided in the CCA (see the
ACCC'’s Statement of Enforcement regarding the SSAttachment A7).
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10 Monitoring of compliance with the
obligation to structurally separate

10.1 Overview

* The August discussion paper noted that the lagkpmbvision for ACCC
oversight over Telstra’s primary commitment to becurally separated
militated against the ACCC'’s acceptance of the 38Y.

* Inlight of Telstra’s amendments to Part E, the ATi€ satisfied that the SSU
now provides for compliance monitoring commitmeihist meet the
requirements of the Telco Act.

10.2 Introduction

The ACCC must not accept an SSU unless it is sdighat the undertaking provides
for the ACCC to monitor Telstra’s compliance wittetundertaking (and Telstra to
have systems, procedures and process in placeilitatea such monitoring) in an
appropriate and effective manri&Telstra must provide for compliance monitoring
measures to apply “both in the lead-up to, and ate designated day®*® Therefore,
Telstra must provide for ACCC oversight of Telssrptimary commitment to be
structurally separated from the designated dayyaumtsto Part C of the SSU.

Clause 22 of the SSU provides that compliance epdrting measures under Part E
apply “before and after the Designated D&Y Where appropriate, provision is made
for the internal governance framework commitmeatagply to the monitoring of
Telstra’s Part C obligations as w&fl Telstra has also committed to provide the
ACCC with a Separation Compliance Program no kia@n 6 months prior to the
designated day, detailing how Telstra will giveeeffto its Part C obligatioif?

10.3 Submissions received

Herbert Geer supported the ACCC'’s conclusion thetack of compliance
monitoring commitments to facilitate monitoringélstra’s Part C obligations meant
that the ACCC could not accept the July S$U.

238 Telco Act, s 577A(5).

239 Explanatory Memorandum to the CACS Bill, p 91.
240 38U, clause 22.

241 For example, clause 23.1(d)(vi) of the SSU.

242 38U, clause 23.8.

243 Herbert Geer submission, September 2011, p 4.
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10.4  Assessment against the statutory framework
10.4.1  Ministerial Criteria Instrument consideratio  ns

For the same reasons outlined under section 9tietACCC is satisfied that
Telstra’s compliance monitoring commitments forRext C obligations meet the
requirements of the Ministerial Criteria Instrument

While there are some qualifications to the appicadf Telstra’s internal governance
commitments to Part &} the ACCC is satisfied that these arrangementsengure
appropriate Telstra oversight of its compliancehwvtitese commitments. For example,
Telstra’s commitment to provide an Annual CompliaReport will continue after

the designated day, and will include details on @ory-compliance with Part €
Further, clause 24.3 of the SSU allows the ACC€otusult on Telstra’s compliance
with Part C. The ACCC considers that these measimaslid provide assurance to
wholesale customers that Telstra is complying wghPart C obligations.

10.4.2  Appropriate and effective

The August discussion paper noted that the lagkmbvision for ACCC oversight
over Telstra’s primary commitment to be structyrakparated militated against
acceptance of the July SSt9However, in light of Telstra’s amendments to FEArt
the ACCC considers that the SSU now provides fargance monitoring
commitments that meet the requirements of secffaiAfb) of the Telco Act.

In the ACCC'’s view, given the length of time to pdefore the designated day, it is
appropriate that Telstra not be overly prescripéiseut the detail of the Separation
Compliance Program at this stage. Both the ACCCTaatstra will be better placed to
determine this detail closer to the designated day.

The ACCC considers that Telstra’s reporting comraitis will facilitate the ACCC'’s
monitoring of Telstra’s compliance with its struclseparation commitments in an
appropriate and effective manner.

244 38U, clause 23.
245 38U, clause 24.2(b)(iii)(A) and (B).
246 August discussion paper, p 126.
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PART B: MIGRATION PLAN

11 Overview

The structure of this part is as follows:
e Section 12 Background- This section provides some additional background
information that is specific to the migration placluding an overview of the
legislative framework and the ACCC'’s role.

e Section 13 ACCC decision This section sets out a summary of the ACCC'’s
decision.

» Section 14 AssessmentFhe ACCC'’s assessment of the draft Plan against
the relevant criteria is discussed in more detaihis section.
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12 Background

12.1  Migration to the NBN

Telstra has elected to structurally separate, dhdjme effect to this decision by
migrating its fixed-line customers from its copped HFC networks to the national
broadband network NBN. The migration will occur gmessively as the NBN is
deployed, and will involve two distinct but intezlated processes—the progressive
disconnection of services from Telstra’s netwods] the connection of services to
the NBN Co fibre network.

The migration of Telstra’s fixed-line customer b&sé¢he NBN is unprecedented in
terms of scale and impact. For this reason, thelatgyy reforms introduced to
facilitate structural separation include provisfonTelstra to submit a migration plan
for approval by the ACCC. The migration plan issimied to:

[D]eal with matters concerning processes involvethe migration of Telstra’s customers from its
own fixed-line network to the national broadbantwek. It will also deal with the timing of

those processes, by either setting out a timefablkection or setting out a method for determining
such a timetabl&*’

12.2  Legislative framework

Under section 577BC(2) of the Telco Act, a migmnatan is required to specify the
action that Telstra will take to:

» cease to supply fixed-line carriage services toorners using a
telecommunications network over which Telstra is ijposition to exercise
control; and

» commence to supply fixed-line carriage servicesustomers using the
national broadband network.

The Telco Act also requires that the migration mamply with any migration plan
principles issued by the Minister for Broadbandp@aunications and the Digital
Economy pursuant to a Determination under sectiofBB. The Minister made the
Telecommunications (Migration Plan Principles) Deténation 2011(the
Determination) and the accompanyihglecommunications (Migration Plan —
Specified Matters) Instrument 20({the Specified Matters Instrument) on 23 June
2011.

The Determination sets out all the migration plangples with which the migration
plan must comply while the Specified Matters Instemt sets out the matters that the
migration plan “may” or “must not” contain. Copiekthe Determination and the

247 Explanatory Memorandum, CACS Bill, p 105.
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Specified Matters Instrument are available on teedtment of Broadband,
Communications and the Digital Economy’s webéfte.

The provisions of a final migration plan will hagéect as if they were provisions of
the structural separation undertaking that is mdalue to the operation of section
577BE(5) of the Telco Act. This means that a brezfdhe final migration plan
becomes enforceable as a breach of the SSU.

12.3 ACCC'srole
The ACCC’s mandate in assessing the draft Plamt is t
» approve the draft Plan, if it complies with thengiples; or

» if it does not comply with the principles, requtsit Telstra provide a
replacement plan which does comply.

The ACCC does not have discretion to seek chamgéetdraft Plan merely based on
a preference for a particular approach. The ACCGtrapprove the draft Plan if it
concludes that the draft Plan complies with thea@ples.

12.4  The migration plan principles

Chapters 12 to 14 of the August discussion papmrighe useful context for the
ACCC's assessment of the draft Plan. The Determoima set out in four Parts. Parts
3 and 4 contain the migration plan principles agiawhich Telstra’s draft Plan must
be assessed. There are three types of migratiarpplaciples; namely:

» general principles, which describe the overarclpingciples that must be met
by the migration plan;

» specific principles, which provide further speatfycregarding how some of the
general principles are given effect in the migmnatdan; and

» procedural principles, which set out the procedpraVisions that must be
included in the migration plan.

Section 6 of the Determination establishes thaa ematter of interpretation;

» the specific principles do not limit or otherwidéeat the generality of the
general principles; and

» the fact that a provision of the Determination ref® a general principle,
specific principle or procedural principle does haiit or otherwise affect the
application and interaction of the other princigie®r with that provision.

248 Available at DBCDE’s website:

http://www.dbcde.gov.au/broadband/national broadbagtwork/telecommunications_regulato
ry_reform separation framework
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Section 7 of the Determination requires the ACC@dgsess the migration plan
against all the principles. Further, subsectior23 @Ztd (3) set out the manner in
which principles that refer to the ITA are to beenpreted.
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13 ACCC decision

13.1 Overview

In the August discussion paper, the ACCC stateprgBminary view that, subject to
submissions from interested parties, Telstra’stdrtfn was likely to comply with the
Determination and the Specified Matters Instruni€nt.

Having considered the submissions made duringaghsudtation process conducted
pursuant to section 577BDA(5) of the Telco Act atatifications provided by
Telstra, the ACCC has now concluded that the driafit complies with all of the
requirements under the Telco Act, including thenattign plan principles. The ACCC
has therefore decided to approve Telstra’s drait Phs submitted on 24 August
2011) pursuant to section 577BDA(2) of the Telca.Ac

13.2  Compliance with the principles

The table aAttachment B1 maps the provisions of Telstra’s draft Plan agdims
principles in the Determination. The table indicatieat Telstra’s draft Plan addresses
all of the migration plan principles.

The August discussion paper invited interestedgmtd comment on specific issues
of compliance. A number of submissions were madelation to these issues as well

as some other issues not specifically raised irAtigust discussion paper. These
include:

» whether copper disconnection processes are sat sufficient detail;

» whether the migration plan provides for interimugmns that enable
disconnection to occur in a way that minimisesupsion to end-user services;

* the adequacy of disconnection arrangements foiamsrvices;
» the scope of the marketing prohibition;

» the adequacy of the arrangements for the developoiéRequired
Measures”, in particular, those relating to infotima security;

» whether the capacity for Telstra to impose discotiae charges for
undeclared services raises equivalence concerds; an

» the adequacy of the dispute resolution arrangemmaisding consideration of
the proposal for an ITA.

249 August discussion paper, p 152.
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14 Assessment of draft Plan

14.1  Whether copper disconnection processes are set
out in sufficient detail

14.1.1 Relevant requirements

Section 9(2) of the Determination requires thatrthgration plan set out the
processes that Telstra will use to disconnect copaged services in “sufficient detail
to enable the ACCC to be satisfied that the prasease in accordance with the
general principles at sections 8 and 21",

Section 24(1) of the Determination requires thatrigration plan “set out the
processes that will be required for a wholesaléorasr to lodge, and for Telstra to
accept, process and execute, an order from thaegsdle customer for

disconnection®?

As noted in the August discussion pafiéthe Explanatory Statement to the
Determination summarises section 8 of the Deterticinas requiring the migration
plan to provide for the disconnection of fixed-lio&riage services in a fibre rollout
region to occur in a way that:

» ensures the efficient and timely disconnection @fira’s wholesale and retail
services;

* minimises disruption to end-user services;

e gives wholesale customers autonomy in relatioméaiming of disconnection
of end-users; and

» provides for disconnection in an equivalent marbetween Telstra and its
wholesale customers’

Section 21 of the Determination provides that ‘ithigration plan must provide for
the equivalent treatment of wholesale customersetad business units in the
implementation of processes for disconnecting ageriservices from a separating
network at premises in each fibre rollout regiéii”.

14.1.2 Relevant clauses of the draft Plan

Schedule 1 of the draft Plan sets out the discdioreprocesses that Telstra will use
for both its retail and wholesale customers infttil®wing scenarios:

250
251

The Determination, s 9(2).

“from a separating network of wholesale carriagevices supplied to that wholesale customer at
premises in a fibre rollout region” as per s 24{fljhe Determination.

August discussion paper, p 134.

Explanatory Statement to the Determination, p 4.

The Determination, s 21.
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» disconnection of voice services where the numbeoieing ported,;

» disconnection of broadband services (retail coppeadband or Wholesale
ADSL Layer 2) or LSS due to the disconnection atecervices using the
same copper path, where the number is not beirtggyor

» disconnection of a voice service and/or a broadlsandice (retail copper
broadband, Wholesale ADSL Layer 2 or LSS) wherentimaber is being
ported;

» disconnection of broadband services (retail coppeadband, Wholesale
ADSL Layer 2 where the voice service on the sanppepline is not
disconnected;

« disconnection of a wholesale ULL; and
« disconnection of a wholesale LSS.

The disconnection processes described under eanharse are divided into three
categories; “order capture” (including records éhecder validation and order
modification), “order fulfilment” and “cessation oharging and final billing®*> To
facilitate ACCC assessment of whether this levealethil is sufficient to satisfy the
requirements of the Determination, the August dismn paper invited interested
parties to comment on the following questions:

* Does the level of detail in Schedule 1 (of the diPdn) give industry certainty
that disconnection processes will ensure efficaart timely disconnections
and promote equivalence, service continuity, aedatltonomy of wholesale
customers?

» If not, what further detail needs to be provided?
14.1.3 Submissions received

AAPT, ACCAN and Optus submit that Schedule 1 ofdreft Plan does not meet the
requirements of section 9(ZY.

In this regard, AAPT expressed the view that furthigerational processes would be
required in addition to those that are describedafdraft Plan was to meet the
relevant objectives, including that Telstra shquidvide access seekers with the
option of cancelling multiple ULLS simultaneouslyallow for “bulk” or “managed
cancellations®’ Similarly, Optus submits that “many of the exigtinter-operability
arrangements will not be fit for purpose” for thasae migration of customets.

25 The draft Plan, Schedule 1.

256 AAPT submission, September 2011, p 10; ACCAN sigbion, September 2011, p 8; Optus
submission, September 2011, para 8.4.

%7 AAPT submission, September 2011, p 10.

258 Optus submission, September 2011, p 52.
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To address this, Optus suggests that access sabkeld play a central role in
helping to develop the detail of decommissioningd amgration processés.Further,
Optus stated that the complexities warrant “a tfahe migration plan arrangements
in at least one fibre roll-out regio”®®

ACCAN expresses concern over whether the procedueessufficiently detailed to
provide confidence that consumer welfare objectigash as service continuity, will
be protected™

14.1.4 ACCC views

The August discussion paper noted that the “draft Bets out the various stages of
processing disconnection orders in a simplified laigt level manner rather than, for
example, referring to the technical specificatiohthe Telstra systems and processes
used for every stage of disconnection, as mighh&eded in an operations
manual.®®

Each of the disconnection scenarios in Schedulgteadraft Plan sets out how
wholesale customers can lodge, and how Telstraawdépt, process and execute
disconnection order§® As a result, the ACCC considers that Schedulgigfigs the
requirements of section 24(1) of the Determination.

Compliance with section 9(2) of the Determination

The ACCC considers that each disconnection prasestequately described in the
draft Plan. Further, the draft Plan establishesahanism by which deficiencies in
the existing operational processes can be addresitleer by varying those processes
or establishing new processes. Consequently, tfeRlian does provide assurance
that—if bulk processes become necessary, e.grotode for equivalence in
disconnection processes or to provide for efficéiatonnection of copper services—
these will be developed and implemented. At timsetihowever, it is not clear that
bulk disconnection processes will be necessary.

The draft Plan also establishes mechanisms by whelACCC can monitor the
efficacy of Telstra’s disconnection processes artdin information from Telstra in
respect of them. Industry or end-user groups veilable to raise their concerns with
the ACCC should discussions with Telstra not be ablresolve those concerns.
Hence, the ACCC does not consider it necessarhédraft Plan to establish a
formal review mechanism at a nominated time. That,she ACCC agrees that
Telstra and industry should work cooperatively aber course of the migration
period to safeguard against problems arising aadguossible.

In considering the adequacy of Telstra’s commitmmemider the draft Plan, it is
important to remember that migration from Telstr@pper and HFC networks to
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Optus submission, September 2011, p 52.

Optus submission, September 2011, p 52, para8.8.2

ACCAN submission, September 2011, p 8.

August discussion paper, p 155.

“from a separating network of wholesale carriagevices supplied to that wholesale customer at
premises in a fibre rollout region” as per sec®diil) of the Determination.
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NBN Co’s fibre network will be an end-to-end proseghich will involve multiple
parties working together—wholesale customers, esetsuand NBN Co, as well as
Telstra. Accordingly, while it is clearly Telstra’esponsibility to ensure its
disconnection and associated processes facilgatgce continuity, some of the steps
that could be required to ensure service continwiliyfall to others.

NBN Co’s information guideMigrating to the National Broadband Netwoihe
NBN Co Migration Guide) was prepared by NBN Co Girder to provide Access
Seekers and other interested parties with a higdl /erview of the end-to-end
processes and framework for migrating end-usetlsedNBN”2** Part 4.2 of the NBN
Co Migration Guide breaks down the migration prgdeso six distinct steps, of
which “disconnection” is the final stéfy. The NBN Co Migration Guide highlights
the responsibilities of NBN Co and access seekensigration and helps
contextualise Telstra’s disconnection obligationder the draft Plan.

For instance, if a line is used as a Pull Througbl€ and NBN Co cannot
successfully complete or test the reconnectiomeiine, then it is NBN Co’s
responsibility to install a temporary line, andrthreturn later to reconne@t.
Similarly, it is the responsibility of access seski® include in the NBN orders any
special requirements of the end-user to be accorateddluring the service cutover
to the NBN, and to correctly submit the variousessdthat will be required.

The processes are sufficiently detailed to endi@eNCCC to be satisfied that the
processes are in accordance with the general plascat sections 8 and 21.

In assessing whether Schedule 1 of the draft Rieapties with section 9(2) of the
Determination, the ACCC considered whether theatisection steps and processes
provided under Schedule 1 met the requirementseofjeneral principles at sections 8
and 21 of the Determination in the following way.

a) Efficient and timely disconnection

The ACCC considers that in order to achieve efficend timely disconnection, it
will be necessary for Telstra to implement discanioe processes that are well-
established by industry. The ACCC considers thause of existing “business as
usual” disconnection processes where possiblefagilitate efficient disconnection
by allowing for a smoother NBN migration for botkl3tra and industry. This is
because well established disconnection processdesa likely to require wholesale
customers to learn or adopt new operational sugystems or business support
systems to interact or make use of these proceBlissshould reduce costs for the
industry and facilitate a smoother and faster nigneof premises to NBN fibre.

In its supporting submission, Telstra stated that:

Telstra is committing to use its Business as Udisglonnection processes for
disconnection during the Migration Window. Thesegarsses, which are already well-

%4 NBN Co Migration Guide, p 5.

25 Ipid, p 21.
%% Note that there are certain limited circumstarwiere this does not apply. See NBN Co
Migration Guide, p 26.
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established within the industry, and work wellpallthe customer to nominate the
disconnection date that best suits tHém.

Section 23 of the Determination places a positiiegation on Telstra to use existing
processes for implementing and managing discororeofi services to the extent that
those existing processes are adequate to facifitegfeation in a manner consistent
with sections 8 and 22

In response to Optus’ submission, where an exigiingess is found to be inadequate
to meet the objectives of sections 8 and 21, clagsaf the draft Plan provides the
ACCC with the power to issue a direction and/oed@ination instructing Telstra to
amend disconnection processes, systems and irgsffathis mechanism will

ensure that any problems with disconnection whiakerge during the migration
period can be addressed relatively quickly.

The ACCC also considers that Telstra’'s commitmemirovide a rebate for costs
incurred as a result of any failure to meet thestfalCommitted Date (TCD) will act
as an incentive for timely disconnectihTelstra’s commitment applies to all
disconnection scenarios provided under Schedule 1.

Clause 25 of the draft Plan establishes a repoftamgework under which Telstra is
obliged to prepare and submit to the ACCC a qugridigration Plan Compliance
Report relating to specific performance metricseSdmetrics include, among other
matters, the total number of wholesale customexodisection orders processed by
the TCD during the quartéf:

b) Minimises disruption to the supply of fixed-line cariage services

The ACCC considers that the requirement of miningsiisruption to supply of
fixed-line carriage services during migration viié met through a demonstrated
commitment to deliver service continuity to endfgsand the timely provision of
information to, and co-ordination with, wholesalestomers concerning
disconnection timetabling.

The ACCC considers that the disconnection procassée draft Plan promote
service continuity to the degree to which it iSTigistra’s control to do so. For
example, the capacity for a customer, either retartholesale, to lodge and then
modify the date upon which disconnection is to taleee (the Customer Requested
Date or CRD) prior to order fulfilment meets thiargdard.

Clause 10.3 of the draft Plan also makes provioimterim call diversion services
to the end-users of WLR services, and clause 1oviges assurance that temporary
disconnections or outages arising from Pull ThroAgtivities will not affect call
diversion services. Telstra’s commitment to provitterim carriage services and call
diversion meets the standard required by sectid){I8(of the Determination.
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Telstra’s supporting submission, July 2011, p 33.

See discussion of section 23 of the Determinatqn 146 of the August discussion paper.
29 draft Plan, cl 28.1.

20 Telstra’s supporting submission, July 2011, p 33.

21 Clause 25.1(a)(i) of the draft Plan.
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The special services arrangements under clauskoifar Telstra and wholesale
customers to continue to provide special servieg®ibd the fibre rollout region
disconnection date, thereby ensuring continuitgestiice for end-users of those
special services.

The ACCC also considers that clause 8 of the @iaft demonstrates Telstra’s
commitment to communicate in a timely and effectivenner with its wholesale
customers regarding the disconnection schedule

c) Gives wholesale customers autonomy over the timirgf disconnection

The ACCC considers that the requirement of progdimolesale customers with
autonomy concerning timing of disconnection decisioould be met through timely
provision of information concerning disconnecti@hadules and allowing wholesale
customers to control the manner and timing of diseation arrangements.

The scopef wholesale customer control will be limited btfact that there will be
operationaand business support systems to facilitate disadmme which only
Telstra will be in a position to contrgf. However, in the interest of limiting any
competitive advantage that may accrue to Telstearasult of this unique position,
the migration plan must, to the greatest extenttpmable, give wholesale customers
autonomy over decisions about the “timing of diseaetion...and sequencing of that
disconnection with connectioA™

Most wholesale customers will be familiar with twkolesale ordering systems of
LOLO and LOLIG for a variety of carriage servicas;luding wholesale ADSL. The
administration of the wholesale ordering system3 d&lgtra prevents wholesale
customers from being given complete control of ¢hegstems. However, Telstra has
enabled wholesale customers to control the disadimmedates through these
systems. The ACCC considers that Telstra has cemhplith its obligations to
provide wholesale customers with autonomy ovetithang of disconnection to the
greatest extent practicable. Telstra’s commitmemirovide information about
disconnection and disconnection dates under clawde¢he draft Plan should
facilitate a smooth migration process.

Pursuant to the Determination, Telstra is requicedetail those circumstances in
which RSPs will not have any control over the tighand manner in which
disconnection will be conducted. One example ieiation to premises for which
Telstra has not received a disconnection ordehbyisconnection date. Telstra has
undertaken to disconnect these premises pursuatduse 14 of the draft Plan, which
requires Telstra to develop the disconnection meee for these premises as a
Required Measure. Section 36 of the Determinagguires that the migration plan
outline a “Required Measures” process for any disegtion processes that Telstra
may not yet have an existing process*fomelstra must notify wholesale customers
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August discussion paper, p 136.

The Determination, section 8(1)(c).

Certain disconnection processes that need t@belaped in accordance with the “Required
Measures” process are (a) managed disconnectiaofgrer and HFC and (b) the building of
copper paths for supply of special services.
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prior to disconnecting these premi$€<lause 12.2 also requires Telstra to notify
wholesale customers when wholesale services apenatitally disconnected.

The ACCC considers that these notifications arrareggs are consistent with the
requirements of the Determination.

d) Provides for disconnection in an equivalent manner

In order to provide for disconnection in an equivdlmanner, the ACCC considers
that wholesale customers must be able to contedlithing of their disconnection
order. Wholesale customers must not be disadvatitgervice disconnection by
Telstra occurs after TCD.

Telstra permits wholesale customers to nominatenaodify the date and time of
disconnection, or the CRD, in a manner equivalemtrtbetter than the manner in
which Telstra will manage disconnection of its letastomers. Telstra has also
provided a commitment to rebate costs incurredrasult of any failure to meet the
TCD, as outlined above. Accordingly, the ACCC bedethat the Schedule 1
processes satisfy this criterion of equivalencgisgzonnection processes.

e) Reasonable policies and business practices

The ACCC considers that the requirement of readernadlicies and business
practices would be met through efficient proceslsasfacilitate timely disconnection
of services by Telstra which are well-established accepted within industry.

The Schedule 1 processes do not contain requirentgttare inconsistent with
industry arrangements for local number portab{litjP), as required by section 9(3)
of the Determination. Clause 6.3(b) of the drddinRcommits Telstra to using
standard industry processes relating to LNP. Furthere is a responsibility upon
access seekers and industry to ensure that apgp@hMP arrangements are brought
into effect, and where there are deficiencies istag industry arrangements, then
access seekers are responsible for developinggitatto deal with those
situations’’®

It is considered that the Schedule 1 processesdWadilitate timely disconnection of
services by Telstra. As outlined previously, théges and business practices
outlined in Schedule 1 seek to minimise the peobany service outage, and the time
taken to complete LNP and any ancillary procedukesordingly, the ACCC
considers that the policies and business practicsed are compliant with the
requirements of the Determination.

f) Section 21 equivalence requirements

The Schedule 1 processes must provide for the algu/treatment of wholesale
customers and retail business units in implemengnogesses for disconnection of
carriage servicesThe Explanatory Statement states that section 2dtended to

215 draft Plan, clause 14.1.
26 NBN Co Migration Guide, p 31.
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prevent Telstra from using its role in disconnegiservices to gain an unfair
commercial advantage as fixed-line carriage sesviansition to the NBN Co fibre
network”?”’

The ACCC is satisfied that Telstra’s commitmentdamSchedule 1 and in the rest of
the draft Plan comply with this standard. The AC&@siders that the disconnection
arrangements and Telstra’s commitments to providiéication and information on
disconnection should provide wholesale custometis an equivalent opportunity for
a smooth migration to the NBN fibre network.

14.2  Whether the migration plan provides for interi m
solutions that enable disconnection to occur in a
way that minimises disruption to end-user
services

Section 8(1)(b) of the Determination requires thathe extent that it is in Telstra’s
control, the migration plan provide for disconnentto occur in a way that minimises
disruption to the supply of end-user services. Bipedauses in the draft Plan
designed to facilitate this include:

» clause 20, which requires Telstra (as far as maloke) to continue to provide
soft dial tone to a premises that has not yet lseenected to the NBN at the
disconnection dat&?

» clause 15, which provides that in specified circtamees, Telstra will
continue to provide services to “in-train ordermises” after the
disconnection date for that rollout regigh.

There may be certain circumstances in the migrairooess in which end-users will
be temporarily disconnected or without connectivstych as in the “pull through”
connection proces&’ As a result, clause 10.3 of the draft Plan prowithat interim
call diversion services will be available for enskts of WLR services in rollout
regions where NBN Co proposes to use pull thro&ghther, clause 10.4 of the draft
Plan provides that Telstra will ensure that anygerary disconnection resulting from
pull through will not affect the operation of amgerim call diversion services that
have been activated on the relevant copper linigs lsupporting submission, Telstra
stated that:

End users can use call forwarding on their Telsér&ices (retail or
wholesale standard telephone services) to rediedlst to mobiles or
other lines during the period of the service intption caused by pull
through. The draft Migration Plan commits Telstrartake that facility
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Explanatory Statement to the Determination, p 10.

This is in accordance with section 14 of the Pateation “maintaining a soft dial tone”.
This is in accordance with section 9 of the Dmieation “disconnection of carriage services
using copper networks”.

“pull through” is a connection process that mayused by NBN Co, whereby the existing
copper line is used to “pull” the NBN fibre throutite lead-in conduit; NBN Co Migration
Guide, p 22.

280

94



available to wholesale customers of the voice wdaleline rental
service?®

Clause 6.4 of the draft Plan provides that Telsitbnot supply any interim carriage
services other than call diversion “except at iseiktion and where it occurs on
commercially agreed term$* “Interim carriage service” has been defined in the
draft Plan as

...any carriage service, including any feature ocfiomality associated with a carriage service, Wwhic

is supplied or used to manage or mitigate a sedisreiption associated with Migration. Examples of

Interim Carriage Services include an interim wisslgervice, installation of temporary Copper Paths,
call forwarding and call diversion.

Telstra has asserted that the effect of clausavé6udd be that “the ACCC would not
in fact be able to declare an ‘interim servic&To assist the ACCC with
consideration of the compliance of the draft Plath wection 8(1)(b), the August
discussion paper invited interested parties to centran the following questions:

* Does the draft Plan provide for interim solutiohattwould enable
disconnection to occur in a way that minimisesupson to end-user
services?

* What significant issues, if any, are likely to arfsom the operation of clause
6.4 of the draft Plarf?

14.2.1 Submissions received

ACCAN expresses concern over whether the draft Blanfficiently detailed to
provide confidence that consumer welfare objectigash as service continuity, will
be protected® ACCAN recommends (and Optus also submits) thaAth€C
approach the ACMA about developing an industry dodenigration to the NBN?®®
ACCAN also raises concerns about the circumstaimcesich copper/HFC lines
could be reconnected once the NBN fibre networkbeeh deployed’

AAPT submits that clause 6.4 should be amendedmoved to avoid any possible
exclusion of standard access obligations for dedlaervice$®
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Telstra’s supporting submission, July 2011, p 34.

draft Plan, clause 6.4.

August discussion paper, p 160.

Clause 6.4 of the draft Plan is titled “Telstr responsible for coordination or management of

the connection process”.

285 ACCAN submission, September 2011, p 8.

286 ACCAN submission, September 2011, p 8; Optus ssdian, September 2011, p 59 suggested
the insertion of specific requirement for Telstvaconsider the development of an industry code
for migration.

287 ACCAN submission, September 2011, p 9.

288 AAPT submission, September 2011, p 13.

95



14.2.2 ACCC views

The ACCC is satisfied that the provisions of thafdPlan that deal with interim
carriage services strike an appropriate balanagdset ensuring end-user service
continuity and not imposing unreasonable obligation Telstra.

Pull through is the scenario most likely to raigggicant service continuity issues.
Specific provision is made for interim call divemsiservices to be made available in
the case of pull-through.

At this time it is not clear that Telstra would leaw provide other interim carriage
arrangements in order to facilitate service contynut is worth noting here Telstra’s
commitments in relation to the provision of intertiarriage services to address
service outages resulting from the migration o¥eess from Telstra’s copper
network to fibre in the South Brisbane exchanga.atédthough not directly
analogous, this does involve a migration from coppdibre services.

In Telstra’s Guide to the South Brisbane Migratibelstra has stated that it will
provide interim services for customers experiens@gyice outages on the day of the
migration®® In this regard, Telstra has committed to providk diversion services

for residential customer for up to 1 hour and besscustomers for up to 4 hours of
outage time. The Guide to the South Brisbane Mignadlso identifies in parallel
copper services to be used at the time of the appent to minimise the impact of
service outages.

Telstra is implementing call diversion arrangemente draft Plan at clause 10.3,
for end users affected by pull through. Telstradlas undertaken, at its discretion as
a measure of last resort, to reconnect copper jpatH&C lines in order to provide
copper services or HFC services, in the event delitd NBN Unavailability at

clause 18.1(b) of the draft Plan.

In relation to pull through situations, NBN Co i®posing to use existing copper or
HFC line in a lead-in conduit to ‘pull through’ tilew NBN fibre cable. Once the
new fibre cable is in place, the existing coppeHBC line used to pull through may
be reconnected if it is still requiréd.

The ACCC considers that the interim carriage areaments being offered by Telstra
will appropriately address any service continuggues. Further, the ACCC does not
consider it necessary to approach the ACMA abattvelopment of an industry
code at this point in time.

With respect to the scope of clause 6.4 of the atiigm plan, the ACCC is satisfied
that the definition of “interim carriage service’sufficiently narrow to ensure that it
does not inappropriately limit the ACCC'’s regulatpowers under Part XIC of the
CCA. In particular, Telstra only gains protectioarh Part XIC regulation for
services it chooses to supply “to manage or mitigaservice disruption associated
with Migration”.
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Telstra, Guide to the South Brisbane Migratipi?2.
NBN Co Migration Guide, p 22.
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In relation to ACCAN’s concerns, it is importantriote that the restrictions on
Telstra reconnecting or reactivating premises dlffterdisconnection date are, with
limited exceptions, contingent on the relevant pses being serviceable by the
NBN.** Thus, the restriction only applieecausehe premises is able to acquire
services over the NBN (by way of fixed fibre, wgse$ or satellite services). In this
way, continuity of service for end-users is therodeng objective.

Clause 18 of the draft Plan reflects the fact Tredstra will be allowed to reconnect in
certain limited circumstances relating to the urlabdity of NBN service?” Given
that the decision to “shut down” the NBN in anyloat region would involve
considerations beyond the scope of the migratian,ghe ACCC considers that
Telstra’s reconnection commitments are adequatth&purposes of ensuring
continuity of service for end-users.

14.3  The appropriateness of arrangements for specia |
services

“Special services” are carriage services providegt the copper network that may
not yet have fibre based products that RSPs catoysevide comparable services
over the NBN. Section 13 of the Determination pded that the migration plan must
set out when and how Telstra will disconnect spesgavices. Special services are
defined as the fixed line carriage services desdrih the Schedule to the
Determination.

As noted in the August discussion paper, the staggiming for disconnection of
special services under the migration plan will édygeflect Telstra’s obligations to
disconnect special services under the Definitiveeggment$® The Definitive
Agreements separate special services into theAlptwo groups:

* Temporary special services: this category is cosaprof “direct special
services” (which are those special services pravlmeTelstra listed in tables 1
and 2 of Schedule 4 of the migration plan) and igppservice inputs (SSIs)
which are special services provided by wholesastarners over ULLS or LSS
that are certified to be “service equivalent” toedt special services; and

» Contracted special services: this category, refeimainder item 2 of Schedule
4 of the migration plan, consists of a group of#rg retail contracts entered
into before 23 June 2011 for which Telstra states it could “face significant
liability for disconnection.®* Telstra has stated that this group is comprised of

21 A premises is “serviceable by the NBN Co fibréwark” if it “is in the fibre footprint and is

shown in the NBN Co service qualification systensawiceable”; NBN Co Migration Guide, p
19. See also discussion on pp 135-136 of the Audjsstission paper. This restriction reflects
the commercial arrangements for disconnection agogeT elstra and NBN Co in the
Disconnection Protocols and is designed to fatditaigration to the NBN.

“Reconnection for Material Unavailability of tidBN” under clause 18.1 and “Reconnection in
the event of a Permanent Cessation of Operatiomd&iuclause 18.2 of the draft Plan.

August discussion paper, p 141.

Telstra supporting submission, July 2011, p 37.
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not more than 100,000 SIGSThis allowance does not extend to the retail
contracts of wholesale customers.

14.3.1 Submissions received

While the August discussion paper did not highlighy specific issues with the
compliance of the migration plan with the specabges requirements, Optus raised
a number of concerns in its submission.

Optus raises concerns about the degree to whicépti@al service arrangements
delivered equivalent treatmeiit.For example, Optus suggests that tying the
disconnection of wholesale customer special seswicd elstra product exits is
discriminatory on the basis that it cannot be agslithat “access seekers services
will be comparable in all respect to Telstra’s se#s.”’ A similar criticism is made
of the processes for certifying SSls as equivadlemielstra services listed under
Schedule 4 of the draft PI&H.

Optus also suggests that the “White Paper” proimedbe development of fibre based
services comparable to copper based special sengi¢&elstra centric” and that the
allowances made to Telstra for the provision oftried special services and
doubled ended services are inequitdble.

14.3.2 ACCC views

The ACCC considers that Optus’ concerns about theaNPaper process are not
directly relevant to consideration of the migratan, which is not required to deal
with the availability of fibre-based replacemerts éxisting services. Concerns
around the specific services available on the NBNb&st addressed through
wholesale customers engaging in NBN Co’s producelbpment processes. In the
NBN Co Migration Guide, NBN Co has stated that:

NBN Co may (but is not bound to) choose to devélmgtionality to enable Access Seekers
to migrate some or all of the Temporary Special/i8es to the NBN. Any such development
work would be carried out by NBN Co after considtatwith the industry to ensure that the
new fibre products meet the requirements of Ac&esskers and end-uséf8.

In addition, the ACCC notes that section 152AX0Ore CCA prohibits an NBN
corporation (including NBN Co) from discriminatitgtween access seekers in the
carrying on of a range of activities, including ttevelopment of new carriage
services. This non-discrimination obligation witiseire that NBN Co provides all
access seekers with appropriate opportunity togagaproduct development
processes.

The ACCC considers that clause 21.1(b)(i) of thegtd?lan, which allows Telstra to
undertake “business as usual” product exits focigpservices, is in compliance with
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Telstra supporting submission, p 37.

Optus submission, p 52 and 53; paras 8.7 to 8.14.
Optus submission, p 52; para 8.9.

Optus submission, p 53; para 8.11(a).

Optus submission, pp 52-53; paras 8.10 and 8.12.
NBN Co Migration Guide, p 28.
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the requirements of section 13(1) of the Deternmmaflhe Determination requires
that the arrangements for the timing of the diseation of special services must
provide for wholesale customer control and equivedeto the “greatest extent
practicable®* The ACCC considers that the 18 month notificatiequirement under
clause 21.3 is sufficient to mitigate any harm samaed by allowing Telstra to exit a
special services product.

With regards to Optus’ remaining concerns, the AG@siders that the following
warrants more detailed consideration:

» the scope of the “special service” classes;

» the equity of the certification process for assegSSls; and

» contracted special services and double ended ssrtvic
14.3.3 The scope of special service classes

Optus is concerned that there may be carriagecgsrar products delivered by
wholesale customers over ULLS or LSS that do riabfo an existing “class” of
special services.

This potentially raises uncertainty as to whethsemvice will be subject to the
standard disconnection processes under Scheddléné draft Plan or to the special
services disconnection arrangements to be develapédequired Measures”
pursuant to clause 5 of the draft Plan. To addigssOptus suggests that “access
seeker special services supplied over ULLS and 4t&1ld be defined separately” to
the special services listed in Schedule 4 of tladt dHan.

ACCC views

In assessing the draft Plan on this issue, ittessary to compare the definitions that
apply to “special services” in the Determinatiorthathose that are included in the
draft Plan.

The Schedule to the Determination lists the “reit\&pecial services” that Telstra
will be able to continue to provide over the coppetwork®®? These are categorised
by reference to specific access services thatragbsovides to retail and wholesale
customers. The scope of a “relevant special s€ngderoadened by the inclusion of
any “products or product bundles” provided by meainhose access services either
now or in the future.

Section 13(2) of the Determination defines “spesélice inputs” as wholesale
carriage services used by wholesale customergaysservices that are
“substantially similar” to those special servicissdd in the Schedufé® Therefore, a
wholesale customer service that is “substantiafhjlar’ to any relevant special
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As required under section 8(1)(c) and 8(1)(dpestively.
The Determination, section 13(5).
The Determination, section 13(2).
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service listed in the Schedule will effectively deelevant special service for the
purposes of disconnection.

The terms in the draft Plan that correspond taath@ve definitions are “Special
Service Input” and “Service Equivalent”. The fornedefined as:

ULLS or LSS certified by a Wholesale Customer asdpeised to provide carriage
services which are Service Equivalent to Directc:.?’apeServicesgo4

Further “Service Equivalent” is defined as:

in relation to two carriage services, means thaselcarriage services are substantially
similar in terms of bandwidth, availability, sergitevel agreements, UNI
characteristics and features an encapsulation @bto

These two definitions effectively create the sacwmpe for wholesale customer ULLS
and LSS carriage services that will be classife®8ls as required by the
Determination. In this respect, Telstra has condplith the Determination.

However, some uncertainty does flow from the d&tins of “SS Class” and “SS
Equivalent Service” provided in the migration pldihis is because these terms do not
have corresponding definitions in the Determinati@8 Class” is defined under the
migration plan as:

Each type of Direct Special Service identifiedhe tAccess Service” column of
Table 2 in Schedule 4 and each such SS Classwillde each Special Service Input
that is certified by a Wholesale Customer to beviSerEquivalent to that type of
Direct Special Servic®®

“SS Equivalent Services” is defined under the ntigraplan to mean:

in relation to an SS Class, products and servitasare the same or better than the
products and services that Telstra supplies touissomers by means of that SS Class
at the same or better pricing as at the Plan Coroement Date®

The definitions limit an SS Class to those acces@ces used to provide special
services to wholesale customers (i.e. those carsagvices under Table 2) and those
products and services that wholesale customergad@ver those access service
inputs. Therefore, an SS Class would not appele twonstituted by a carriage

service that Telstra provides solely to retail oustrs (those specific carriage services
listedonly under Table 1), nor any of the product bundles iplex¥ by way of those
specific access services.

However, any wholesale customer services thateaxece equivalent to such retail
services should be captured under the certificairogess as “substantially similar”
to those Direct Special Services (and therefores)s8lereby ameliorating any
equivalence concerns.

304 Definition of “Special Service Input”; p 111 dfd draft Plan.

305 Definition of “SS Class”; p 111 of the draft Plan
306 Definition of “SS Equivalent Services”; p 111tbE draft Plan.
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At any rate, the ACCC notes that the Determinaitieelf defines the scope of
relevant special services which are to receivecspéreatment” in the migration plan
compared with standard carriage services. Givexy the ACCC does not consider
that Telstra can be required to cater for any amitht services in its migration plan.

A related issue arises because wholesale custanieonly gain the benefits of the
special services arrangements where their seraieesertified as special service
inputs. The equity of the proposed certificationgass is discussed below.

14.3.4 The equity of the certification process for special service inputs

Optus asserts that the certification process fds §8es Telstra too much control
over determining the number of wholesale custoni®s $hat are SSls. Optus
suggests that the process would be improved if midtered by an independent
expert?® While this concern is related in part to the abdiggussion, the focus here
is on the actual procedure of certification as goloto the substantive decision on
what constitutes an SSI.

ACCC views

Telstra’s supporting submission provides some Uigefckground to the rationale
behind the need for a certification process forsSSI

Telstra will not usually know what services arergesupplied to premises by a wholesale
customer using LSS or ULLS. As such, the draft Miigm Plan provides that three months prior
to the Disconnection Date in a Rollout Region dmehtat a time closer to the Disconnection Date
for the region, Telstra will require each wholesalstomer in the Rollout Region to provide it

with a certified list of the premises within thérié footprint in that Rollout Region where the
wholesale customer is using ULLS or LSS servicgatwide a Special Service and what category
the Special Service falls inf6®

Section 13(3) of the Determination requires thatrtiigration plan set out a process
to allow wholesale customers to nominate SSis.figgation plan must provide for
equivalent treatment of wholesale customers arail l&isiness units in the
implementation of the certification process, in@dance with section 21 of the
Determination. Clause 21.6(a) of the draft Plarvigles that Telstra will use the
processes in Schedule 4 of the draft Plan to aonfiith each wholesale customer (i)
the SSlIs they use; and (ii) that the carriage sesvprovided over those SSis are
service equivalent to a special service class. By @ summary, Schedule 4
establishes that:

» Telstra can (and will) make an initial estimateé@ghe number of ULLS-based
SIOs that are service equivalent to direct speeialices®
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Optus submission, September 2011, p 53.

Telstra’s supporting submission, July 2011, p 25.

This is undertaken by way of reference to (a)c#egory-D port initiated services, less Full
National Number (FNN) handback and (b) less thokseSJservices with deployment class 6a
(typically voice) or 6h (typically ADSL 2 and 2+).
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» Telstra then requests wholesale customers thdt/uk8 or LSS in a rollout
region, to certify the number of SIOs that are usedhe provision of special
services (i.e. that are SSIs).

» If certification exceeds 10 per cent of Telstravgial estimate then Telstra will
require the wholesale customer to recertify.

The draft Plan does not provide Telstra with aateilal right to reject a wholesale
customer’s certification of SSI numbers. On thisibacertification is essentially in
the hands of the wholesale customer. The ACCClisfigal that this arrangement
complies with the principles.

14.3.5 Contracted special services and double ended services

Optus claims that the arrangements for the disadimmreof “Contracted Special
Services” provided for Telstra under clause 21 fith® migration plan should also
apply to access seeker services supplied undemgxontracts.

Optus has made a similar claim in relation to tiseahnection of “double-ended
service addresses” under clause 21.11 of migralem

ACCC views

Neither the Determination nor the Specified Mattestrument includes any explicit
requirements concerning contracted special servidesonly reference is in clause 2
of the Schedule to the Determination which defic@stracted services as:

Those fixed line carriage services Telstra is negiito provide over a separating network, until
not later than 8 April 2017, under a limited numbéf elstra retail contracts entered into before
the date of this Determination and which contracesidentified in accordance with an agreement
between Telstra and NBN Co given to the ACCC tochwtiubsection 577BA(3) of the Act
applies, are special services

The arrangements for contracted special servieetharefore governed by the
requirements of the Definitive Agreements. Wittstim mind, Telstra has stated that:

Telstra has no capacity to expand the class ofr@ctetd Special Services. Telstra is also not able
to extend the period of its contractual obligatiarithout the consent of NBN Co, which ensures
that Telstra as an retail service provider will have any advantage as a result of these Contracted
Special Services. Given the contract term of Talstturrent wholesale contracts and the timing of
disconnection for Special Services, access seskerdd not face similar issues with their
downstream retail contractt’

The ACCC considers that the definition of ‘contesitservices’ provided in the
Schedule to the Determination is clearly Telstrecdr. Given Telstra’s clarification
on the limits to extending such contracts, the AGoEsiders that the arrangements
for contracted special services in the draft Pl@ncampliant with the Determination.

The ACCC understands that the arrangements fatiftennection of “double-ended
service addresses” that are special services wifjdverned by the disconnection
obligations applying to direct special servicesptactice, this means that wholesale

310 Telstra’s supporting submission, July 2011, p 37
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customer and Telstra “double-ended service addsensk be treated in the same
way.

14.4  The scope of the marketing prohibition in clau  se
11 of the draft Plan

Section 22 of the Determination requires that thgration plan prohibit Telstra from
undertaking marketing activity in specified circuarges. Clause 11 of the draft Plan
prohibits Telstra staff and contractors that attendite to disconnect a premises from
undertaking marketing at that premises. However ptiohibition does not apply

when staff or contractors attend to disconnect#reices of a Telstra retail customer.

Optus and Herbert Geer both express concerns loigdirhitation®'* Optus notes the
difficulty faced in enforcing the prohibition, pantlarly where a Telstra retalil
customer also receives services from a Telstraegaté customer.

In its supporting submission, Telstra states thalstra is not restricted by the
migration plan principles from marketing to itsa®tustomers during the course of
Telstra-related work, however Telstra is restrigtebat customer is also the
customer of another service providé®The ACCC agrees with this characterisation
and considers that clause 11 is consistent witheipeirements of section 22 of the
Determination.

14.5 Information security arrangements

As noted in the August discussion paper, Telst@as in migration will result in it
being provided with information by NBN Co or by wasale customers that is of
potential commercial valu€? Section 29 of the Determination requires the ntigra
plan to set out effective measures that Telstrhatakle to ensure that this information
is not used by Telstra’s retail business unitsit@im an unfair commercial advantage
over wholesale customers. The migration plan migstarovide for the protection of
confidential information disclosed to Telstra i ttourse of its migration activities.

Clause 24 of the draft Plan divides Telstra’s infation security responsibilities
between “NBN Co Migration Information” and wholesaustomer confidential
information. Clause 24.6 establishes that inforaraiecurity arrangements for
wholesale customer confidential information obtdibg Telstra in the course of the
fulfilment of functions under the migration planiMoe the subject of the information
security arrangements under Part D and Schedui¢h2 &SU. This has therefore
been considered in the ACCC’s assessment of the SSU

Clause 24.3 stipulates that Telstra’s informatiecusity arrangements for NBN Co
Migration Information are the subject of a requiredasures process in accordance
with clause 5 of the draft Plan. The principles ggonng the development of Telstra’s
information security arrangements are outlinedaheslule 6 of the draft Plan. Clause
24.4 also provides for the operation of a notifmategime prior to the development

311
312
313

Optus submission, September 2011, p 54, paras8323.
Telstra’s supporting submission, July 2011, p 27.
August discussion paper, p 150.
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of the NBN Co Migration Information Security Plarhe August discussion paper
invited interested parties to comment on the foifay

* Do parties consider that an information securignghat was consistent with
Schedule 6 of the draft Plan would be consistettt gection 29 of the
Determination?

e Should the plan provide assurance that any otlauries or attributes will be
included in the information security plan?

1451 Submissions received

AAPT states that it does not consider that thermfdion security plan set out in
Schedule 6 currently satisfies section 29 of theePaination®** AAPT suggests that
the following amendments be made:

* The process for personnel who “need to know” NBNMIgration
Information must be subject to the ring-fencingaagements in the SSU.

» Greater detail is needed on the security measuaesantrols for the handling
of both electronic and hard copies of NBN Co Migmatinformation.

* A *“rectification process” for unauthorised disclosishould be included. As
an example, AAPT suggested that Telstra might eired to seek a personal
undertaking from any Telstra employee to whichittfiermation was
disclosed to not use that information to gain afamrcommercial advantage
over Telstra’s wholesale customers.

» “Appropriate consequences” for unauthorised disgi®should be include®

Optus is particularly concerned about the lacksniréty” provided to wholesale
customers by the required measures process famafmn security*® Optus states
that “the migration plan should not be approved| dmlstra has provided a set of
confidentiality/information ring fencing procedurémat are acceptable to the
ACCC.™ Further, Optus raises a concern with the “cant&foom information
security arrangements provided under clause 24fd(éany info made available
under a non-DA agreement”.

Optus suggests that the “[information security]gedures should cover information
gained under the terms of any agreement betweatrdeind NBN Co>*® Optus also
comments on the information security arrangemeeitaming to wholesale customer
confidential information provided under the S8UThese concerns have been
considered in the ACCC'’s decision on the SSU.
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AAPT submission, September 2011, p 11.
AAPT submission, September 2011, p 12.
Optus submission, September 2011, p 54.
Optus submission, September 2011, p 54.
Optus submission, September 2011, p 54.
Optus submission, September 2011, p 36.

104



1452 ACCC Views
In its supporting submission, Telstra states that:

In practice, Telstra expects most of the infornmatidich it receives from NBN Co
under the Definitive Agreements will be the sanferimation which NBN Co makes
available to all service providers. This shouldrapeto substantially reduce the risks
associated with information provided to TelstraNBN Co.

Nonetheless, the draft Migration Plan requires ffal® develop detailed
confidentiality/information ring fencing proceduresbe approved by the ACCC
within 6 months of the Migration Plan being apprdvé&elstra is already working on
these arrangements and expects to be in a positguwbmit them to the ACCC for
approval shortly after acceptance of the Migratan (if not before).

The Determination permits Telstra to defer develeptof its information security
measures and processes as required measures eciit@n 86. Telstra has chosen this
option, and as such the draft Plan is not requoddlly specify how Telstra will

meet its obligations under section 29. Telstra ballrequired to submit the relevant
measures to the ACCC within 6 months after the atign plan comes into force.

The ACCC can undertake public consultation on aaft dequired measure prepared
by Telstra in accordance with clause 5.4 of thét dtkan. Given the sensitivity
surrounding information handling, the ACCC expehbts Telstra will engage with
industry groups and wholesale customers in devetpips information security plan.
The ACCC appreciates wholesale customer concelatsnigeto Schedule 6 and will
take these concerns into account in the contettteofelevant “required measures”
process.

14.6  Equivalence in imposing disconnection charges
for undeclared services

Section 5(d) of the Specified Matters Instrumeatest that the migration plan “must
not deal with ... the imposition of charges, eithethie form of one-off or ongoing
charges, with respect to the provision of accessdeclared service supplied by
Telstra”. While the August discussion paper did specifically invite any feedback
in relation to this matter, Herbert Geer (on bebéliNet, Internode and Adam
Internet) raised a concern in its submission.

14.6.1 Submissions received

Herbert Geer expresses concern that

...migration to the NBN may involve Telstra chargiiog disconnection of services
from its network in circumstances where TelstraaiRefoes not incur a similar
charge320

Herbert Geer notes while the Specified Mattersrimsent may prevent the draft Plan
from dealing with disconnection charges for dedaservices, the same prohibition

320 Herbert Geer submission, September 2011, p 22.
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does not apply in relation to undeclared servielesbert Geer submits that if
disconnection charges were imposed on wholesaterogss during migration of an
undeclared service, this may contravene sectio){d@(af the Determination, unless
an equivalent charge was imposed on Telstra @iatbmers.

To prevent this eventuality, Herbert Geer suggissnsertion of a clear prohibition
on the imposition of any one-off or ongoing charfpedisconnection of undeclared
services.

14.6.2 ACCC views

The ACCC considers that the regulatory frameworkHte migration plan does not
allow for this matter to be dealt with in the manseggested by Herbert Geer.
Neither the Determination nor the Specified Mattesdrument seeks to prevent
Telstra from charging fees for disconnection. Téguirement is only that the
migration plan not deal with the imposition of ap@s for declared services.

At any rate, the ACCC notes that Herbert Geer'sceamis most likely to eventuate
in respect of the wholesale ADSL service. Whileecidred at the time of Herbert
Geer’s submission, the ACCC declared the wholeSBISL service on 14 February
2012%! Declaration enables the ACCC to make an accessndigiation dealing with
the terms and conditions of access to the reles@mice, including any disconnection
charges and the circumstances in which they wouwdonlld not apply.

14.7  The adequacy of the dispute resolution
arrangements

Section 33(1) of the Determination requires thatrthigration plan must provide for
“an adequate dispute resolution process”. Furthetian 33(2) requires that the
migration plan must provide for the ITA to overseprocess to apply where a dispute
arises between Telstra and a wholesale customer angrovision of the migration
plan.

Under section 7(2) of the Determination, any raid BA may have as a dispute
resolution body in relation to the migration plardependent on the establishment of
the ITA under Telstra’s SSU. In the event thatli® is not established, the
migration plan will need to provide for adequatspdite resolution by another means.

The ITA will be established under Schedule 5 of $i%J. Clause 31 of the draft Plan
provides that:

(&) A Wholesale Customer may refer any complairdispute under this Plan to the Adjudicator
for resolution under and in accordance with the HrAcess set out in Schedule 5 to the
Undertaking.

(b) For clarity, any dispute under this Plan bemefd directly to the Adjudicator and is not
required to be first referred to or dealt with bgiStra under the Accelerated Investigation
Process.

321 Seehttp://www.accc.gov.au/content/index.phtml?iteml622756

106



The August discussion paper invited comment froterested parties on the
following questions:

* Would the ITA scheme as outlined in the draft plapractice be an adequate
dispute resolution process? Are the timeframeswsefior the ITA Process
appropriate for dealing with disputes that arisdaurthe plan? Is the ITA
provided sufficient authority to resolve disputéeeively?

* What are the key elements that will need to beustetl in an alternate dispute
resolution process, if the ITA is not establisheder the SSU?

14.7.1 Submissions received

A number of submissions raised concerns in relatahe ITA dispute resolution
scheme under Schedule 5 of the SSU. A number kélstdders, including Herbert
Geer, Macquarie and Optus, raised concerns inorlad perceived limitations on the
decision-making power and jurisdiction of the ITRAPT submitted that the effect of
proposed monetary caps would be that “the biggefahure identified in a single
year, the less likely it is that Telstra will haieeimplement a remedy* Optus
criticised the constraint on the ITA from makinguding that prescribes or proscribes
a specific system or process, design or techncfdgy.

The relevance of these concerns for the draft Bl#mat stakeholders considered that
the dispute resolution process provided under el8liswvas not “adequate” as
required by section 33(1) of the Determination.r&medy this, many submissions
suggested a preference for the ACCC as the releleigion-maker for relevant
disputes, including for migration plan disput&sAAPT and Optus also proposed a
number of specific amendments to the scheme tegitdbnsidered necessary to
ensure it would meet their expectatidfis.

In light of this feedback Telstra proposed a nundfegevisions to the ITA scheme,
including the option for wholesale customers tomsitlaisputes to the ACCC as an
alternative to the ITA. Telstra has implementedgéhevisions in the SSU.

14.7.2 ACCC views

As a result of the amendments made to the ITA Sehamler Schedule 5 of the SSU,
the ACCC considers that the draft Plan satisfieg#guirements of section 33 of the
Determination. That is, the draft Plan providesddequate dispute resolution by
offering wholesale customers the option of bringimgir disputes to the ACCC rather
than the ITA.

The ACCC does not consider that the monetary capsoneltiude the ITA (or the
ACCC, if nominated by an access seeker) from dirgcEelstra to implement
appropriate systems and processes to facilitabeainection.

322 AAPT submission, September 2011, p 14.

323 Optus submission, September 2011, p 38.

324 Herbert Geer submission, September 2011, p 11.

325 AAPT submission, September 2011, p.57; Optus ssiom, September 2011, pp 39-40.
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AAPT, Submission by AAPT Limited in response to ACCC’s AAPT submission,
discussion paper: Assessment of Telstra’s Struc&eparation| September 2011
Undertaking and draft Migration Plar27 September 2011.
Australian Communications Consumer Action Netwdrilstra | ACCAN
Structural Separation Undertaking and Migration Rla submission,
Submission to the Australian Competition and Coresum September 2011

Competition 27 September 2011.
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Assessment of Telstra’s Structural Separation Uiatterg and
draft Migration Plan 27 September 2011.

CLC submission,
September 2011

Competitive Carrier’s Coalitiorubmission in Relation to the
Removal of Broadband Traffic from Telstra HFC Naty@5
August 2011.

CCC submission,
25 August 2011

Competitive Carrier’'s CoalitiorSubmission on initial concern
with Telstra Structural Separation Undertakjrg&l August
2011.

SCCC submission,
31 August 2011
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Telstra’s Structural Separation Undertaking — Dission
Paper, 27 September 2011.

CCC submission,
27 September 201

Competitive Carrier’'s Coalitior§upplementary submission —
Service Level rebate®ctober 2011.

CCC submission,
October 2011

Geraldine CartePrivate Submission from Geraldine Carter

Geraldine Carter

29 September 2011. submission,
September 2011

Ken Curry,Submission to the ACCBBN Monopoly, Telstra | Ken Curry

and Optus8 November 2011. submission,

November 2011

DigEcon Researctgubmission to the ACCC on “Telstra’s
Structural Separation Undertaking® October 2011.

DigEcon Research
submission,
October 2011

Joshua Gans and Jerry Hausntummission to the ACCC on
“Telstra — Structural Separation Undertaking andaér

Joshua Gans and
Jerry Hausman

submission,
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Migration Plan”, 14 September 2011. September 2011
Herbert Geer Lawyers (on behalf of Adam InterngtlRd, Herbert Geer
iiNet Limited, and Internode Pty Ltdj\ssessment of Telstra’s| submission,
Structural Separation Undertaking and draft MigiatiPlan September 2011
27 September 2011.
Macquarie TelecomAssessment of Telstra’s Structural Macquarie
Separation Undertaking and draft Migration Pla2v Telecom
September 2011. submission,
September 2011
Optus,Optus Submission — Telstra’s Structural Separation | Optus submission,
Undertaking and Draft Migration Plar27 September 2011. | September 2011
Setanta Sport§elstra Structural Separation Undertaking Setanta Sports
Discussion Paper27 September 2011. submission,
September 2011

Vocus Communications Ltd\ssessment of Telstra’s Structur
Separation Undertaking and draft Migration Plaz2i
September 2011.

alocus submission,
September 2011

Vodafone Hutchinson Australidglstra’s Structural Separatio

NVHA submission,

Undertaking and draft Migration Plar submission to the September 2011

Australian Competition and Consumer Commissin

September 2011.

Peter WardSubmission — the split up of TelstlaSeptember | Peter Ward

2011. submission,
September 2011
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AAPT, Submission by AAPT Limited to ACCC Discussion | AAPT submission,

Paper “Telstra’s Structural Separation Undertakinglated 16 | January 2012

December 201,113 January 2012.

Competitive Carrier’'s CoalitiolACCC Action To Resolve
Wholesale Price Issues Should Clear Decks: C&December
2011.

CCC submission, ¢
December 2011

)

Competitive Carrier’'s Coalitiorubmission on Revised SSU,
22 December 2011.

CCC submission,
22 December 2011

Ken Curry,Submission to the ACCC, Re: NBN/Optus
agreement and NBN/Telstra Agreemeit February 2012.

Ken Curry
submission,
February 2012

Herbert Geer

Herbert Geer Lawyers (on behalf of iiNet, Internofldam
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Internet, and TransACTRubmission in response to the ACC
discussion paper of December 2011 relating to Ta&kst
structural separation undertakind3 January 2012.
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January 2012

Frank LarmourPrivate Submission from Frank Larmour2

Frank Larmour

January 2012. submission,
January 2012

Macquarie Teleconubmission — Telstra’s Structural Macquarie

Separation Undertaking (Further Draff)3 January 2012. Telecom
submission,
January 2012
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13 January 2012.

Optus submission,
January 2012

TPG, TPG Submission on Telstra’s Structural Separation
Undertaking 22 January 2012.

TPG submission,
January 2012

PART C: TELSTRA'S SUPPORTING SUBMISSIONS

Telstra,Telstra’s Structural Separation Undertaking and
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Telstra supporting
submission, July
2011

Telstra,Letter to ACCC re Organisational arrangements and
staff incentives under the draft Structural Separat
Undertaking 25 August 2011.

Telstra
supplementary
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2011

Telstra,Submission in support of the revised Structural
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Telstra, Telstra Implementation timeframe for the Structural
Separation Undertaking?5 January 2012

Telstra
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January 2012
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BMBN Co section
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2011.
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ATTACHMENT A2 — RELEVANT
TELECOMMUNICATIONS MARKETS

The ACCC has assessed the likely impact of thiggitral reform upon a number of
telecommunications markets. These markets, andutient state of competition in
these markets, are described below.

Fixed-line access networks

There are currently three major fixed-line accestsvorks that service premises in
Australia—Telstra’s copper and HFC networks andu®pHFC network. Telstra also
has some fibre access networks. TransACT is themest significant owner of
access networks, with a presence in the ACT andnmebVictoria, supplying services
over a mix of networks including fibre-to-the-pres@s, HFC and copper. Telstra’s
copper network is the only one of these networlex avhich wholesale services are
currently provided?®

There is significant overlap between the footproftthe Optus and Telstra networks
in Melbourne, Sydney and Brisbane, with approxirya?e2 million premises being
passed by both HFC network$Combined, the two HFC networks pass
approximately 2.9 million premises in total, witkl$tra’s HFC network passing 2.7
million premises (with approximately 400,000 suldzers) and Optus’ HFC network
passing 2.4 million premises (with approximatel¥) ®00 subscribers§® As Optus
does not serve multi dwelling units and some hanegtach single dwelling units, the
number of premises serviceable by the Optus HF@arktis approximately 1.4
million.®*

Retail fixed voice and broadband markets

The ACCC’stelecommunications competitive safeguards for 2DDB8port notes the
levels of concentration in retail fixed voice armdddband services, which the report
states raise preliminary concerns of lack of coitipat*° The report also notes that
Telstra continues to dominate these mark®ts.

The ACCC notes that in both fixed voice and broadbhdelstra’s market share is
high, and that there is a wide gap between it edaarest rivals. Telstra has been
able to sustain its dominance in the face of omenpetition, although the fixed
broadband market has seen some competitive proigressns of market
concentration and number of participants in regeats.

326 NBN Co Corporate Plan, p 34.

327 NBN Co Corporate Plan, p 42.

328 NBN Co Corporate Plan, p 42.

329 NBN Co Corporate Plan, p 42.

330 AccCC telecommunications reports 2009-pa®1. The Herfindahl-Hirschman Index was noted
in that report at 5287 and 2554 for fixed voice &red broadband services respectively (pp 10-
11).

31 ACCC telecommunications reports 2009-fp 10-11.
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This improvement in competition in the supply ofefil broadband services has
primarily come from the entry of competitors in geply of DSL services over
Telstra’s copper network, through DSLAM investmigniiocal exchanges in recent
years®** DSLAM rollout has predominantly occurred in meibfan areas and the
ACCC has previously noted that access seekersamrgly focused on increasing
capacity at exchanges where they already havesamee, rather than expanding into
new areas®

Lower levels of investment in more remote areadectf some of the difficulties in
providing telecommunications services in thesesarealuding difficulties where
infrastructure is not readily available and acssskers are unable to capture the
benefits of economies of scale.

Telstra and Optus also currently supply fixed bbzad services over their respective
HFC networks.

The ability of a telecommunications service provitteprovide audiovisual content
services may affect its ability to compete in Hetaice and broadband markets.

The provision of subscription TV services is donbétbby FOXTEL, which is
Australia’s largest subscription TV provider wittiey 1.63 million metropolitan
subscribers®* Austar is the second largest pay TV operator witér 760,000
subscribers in regional and rural AustrdffeFOXTEL and Austar retail their services
in geographically separate areas apart from thel Gohst, where they both operate.
The ACCC notes that on 26 May 2011, a proposedisitign of Austar by FOXTEL
was announced. The ACCC is currently conductinghBormal review of the
proposed acquisitiofi®

Market inquiries in the context of the proposed HB&X-Austar transaction have
highlighted the increasing importance in the futoiréelecommunications and
broadband competitors being able to provide aléray’ or ‘quad-play’ bundle of
three or four services to consumers. Such a bundlades fixed voice, broadband
internet, television and in some cases, mobileicesy

The ACCC notes that the NBN may provide contenters@nd content service
providers, such as pay TV providers and channelegggors, with an enhanced
ability to either provide telecommunications seedgor partner with
telecommunications providers to provide bundlesashmunications services.

Telstra currently owns a 50 per cent interest itKIFEL. It is likely that Telstra’s
ownership of FOXTEL will act as a disincentive figlstra to actively compete with
FOXTEL in the provision of content services. Howewher suppliers of content
services are emerging, such as the wholesale IRGMder Fetch TV. IPTV-

332 ACCC telecommunications reports 2009-fp 10-11.
333 ACCC telecommunications reports 2008-p44.

334 FOXTEL-Austar Statement of Issues, p 2.

3% FOXTEL-Austar Statement of Issues, p 3.

336 gSee: FOXTEL-Austar Statement of Issues.
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delivered services currently offer a more limitadge of content than a full pay TV

service®’

The ACCC recently noted that emerging content éeyiynechanisms, including
IPTV, have “the potential to become increasinglpamant in the future® in
competing with traditional subscription televisiplatforms such as FOXTEL.
However, the ACCC noted that the ability of thekdfprms to compete effectively is
dependent on a number of factors including, butinoted to, the ability to source
suitable content.

Content acquisition was identified as an emergasge for the Government’s
Convergence Revie® for which a final report is expected in March 2612

Wireless voice and broadband markets

Wireless broadband is offered over fixed and mabdivorks. For the purpose of this
paper, the ACCC is considering the broad scopeir@iegs services to include mobile
voice, fixed wireless broadbatitiand mobile wireless broadbaifd.

The provision of wireless voice and broadband sesvis fairly concentrated across
three main providers—Telstra, Optus and Vodafontlison Australia (VHA)—all

of which own their own mobile networks. The ACC@¢ecommunications
competitive safeguards for 2009-a€port shows that while Telstra maintained the
largest share of mobile customers in the repogieripd, there appears to be a greater
balance across the three major providers and #latr@ is not as dominant as in other
markets**® A small share of the retail market is served ®gllers which purchase
wholesale services from the three network operators

Wholesale markets

Wholesale telecommunications markets facilitatepifoerision of downstream
services as non-network owners may either acquire:

» wholesale service inputs, such as ULLS, which ailreervice provider would
combine with other self-supplied components ofdhd-to-end retail service;
or

37 For example, FetchTV, via various ISPs, curreaffgrs a basic subscription television package

which includes around 24 channels and access aéniety of on-demand services.
FOXTEL-Austar Statement of Issues, pp 8-9.

Convergence review emerging issues paper, pA30-3

Convergence review emerging issues paper, p 41.

Fixed wireless has evolved out of extensiongxaff services (such as internet). The access
network is provided by means of a radio channeli@rface) using point-to-point or point-to-
multipoint technology. This technology usually regs a fixed antenna at the receiving point.
(ACCC telecommunications report 2008-p31).

Mobile wireless has evolved from mobile phonétedogy. The access network is provided by
means of a radio channel (air interface) usingutaiitopology which offers roaming from
interconnected regions of service. Users can a¢h&ssetwork either via a 3G voice handset or
via non-voice service equipment such as a univeesél bus (USB) modem or datacard
(ACCC telecommunications report 2008-p32).

ACCC telecommunications reports 2009-p0 1.
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* managed wholesale services, such as wholesale&re the retail service
provider does not need to acquire or supply angrdtifrastructure services in
order to deliver an end-to-end service.

Currently the market for the provision of wholestked-line telecommunications
services is dominated by Telstra, which supplidb dholesale service inputs and
managed wholesale services over its copper netWhdse services are utilised by
other service providers to provide retail voice anoadband services.

Some other service providers are able to partieipatvholesale markets to a limited
extent, by acquiring certain wholesale service iatom Telstra and using their own
infrastructure to sell managed wholesale servioessselling Telstra’s managed
wholesale services.

Transmission capacity market

Transmission capacity broadly refers to links @ackhaul’) which are used to
connect service providers’ core networks with pwoitservice delivery (such as
exchanges). Transmission capacity is an importgnitiinto the ability of service
providers to provide downstream retail and whokesarvices.

The DTCS is a type of transmission capacity andaaded service. Where there is
evidence of competition on transmission routes shahthe routes are sufficiently
competitive for the removal of regulation, the ACG&s exempted those routes from
the DTCS declaration.

The transmission capacity market is characterigea dominant incumbent (Telstra)
with two second tier transmission capability prargl(Optus and Nextgen). Telstra’s
transmission network is the only ubiquitous cargexde network and has the most
extensive geographic coverage. There are a nunflsenaller providers of
transmission capacity and competition has emeng&BD and some metropolitan
areas, as well as on inter-capital and some cagitgbnal routes. However, there are
still many areas which are characterised by in&ffecompetition.

The ACCC considered the state of competition ingmaission markets in detail in its
2010 advice to the Government on the number aratimt of the initial POls for the
NBN. .3

344 ACCC,Advice to Government: National Broadband NetwooknB of Interconnec¢tublic

version, November 2010, pp 21-34.
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ATTACHMENT A3 — KEY FEATURES OF THE
NBN

Background

On 7 April 2009, the Government announced thatténded to establish a company,
NBN Co, to build and operate a wholesale-only, operess NBN*

The Government commissioned an independent stadyW BN Implementation
Study, by McKinsey and Company and KPMG, which vedsased in May 2010 and
which made a number of recommendations to the Govent relating to the
technology, financing, ownership, policy framewarkd market structure of the NBN
project. This report informed a number of the decis made by the Government in
relation to the NBN.

In December 2010, the Government released its 8@ih outlined the
Government’s expectations in relation to a numibenatters relating to the NBN
including the coverage of the NBN, the locatiorpoints of interconnect, uniform
national pricing, NBN Co’s compliance with the posed regulatory framework as
well as service offerings, pricing, funding andvatisation.

At that time, NBN Co released its Corporate Plahictv provided information in
relation to products and pricing, network rollontdaconnections, financial forecasts
and funding arrangements and key assumptionsnglaiiissues such as its
contractual agreements with Telstra and legisladivangements.

In March 2011, Parliament passed the NBN Compahitsind the NBN Access Act.
The NBN Companies Act provides a regulatory framawor the operation of the
NBN including the wholesale-only structure of NBbrporations. The NBN Access
Act amended the CCA and the Telco Act to introduee access, transparency and
non-discrimination obligations relating to the slyppf wholesale services by an
NBN corporation.

The Government will retain full ownership of NBN @atil all of the following have
occurred:

» the Minister declares that the NBN is fully buiticaoperational (this must be
declared by 31 December 2020);

* a Productivity Commission report on the NBN hasnbidled in
Parliament*® and

345 Prime Minister, Treasurer, Minister for Finanb&nister for Broadband, ‘New National

Broadband Network,” joint media release, 7 ApriD20

The Productivity Commission Inquiry must considewide range of issues, including the
regulatory framework for NBN Co, the impact on fi@@ommonwealth budgets of the sale of
NBN Co, the impact of the sale on the equitableoupf broadband services and the impact on
competition in telecommunications markets.

346
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» the Finance Minister has declared conditions slatabcarry out the sale of
NBN Co.

Once privatised, to prevent retail service prowsdeom investing in NBN Co and
gaining control over it, the Governor General cakeregulations in relation to
unacceptable private ownership/control situatihshe Communications and
Finance Ministers can require an NBN corporatiofutectionally separate (for
example, its Layer 1 and Layer 2 businesses) éwiith specified principle¥?

Government policy and objectives

The Government has stated that its objective iN#N Co to build a fibre-to-the-
premises access network that connects at leastrQ&pt of Australian premises,
with a minimum fibre coverage obligation of 90 jgent of premises, delivering
speeds of up to 100Mbps. The remainder of premwdebe served via NBN Co’s
fixed wireless and satellite services, deliveripgeds of at least 12Mbps, as well as
by Telstra’s existing copper netwotk.

Relevantly, the SOE states the following:

The Government notes and agrees with the assumiptienent in the business plan that NBN
is to be planned as a monopoly national fixed-fisevork (with the exception of existing
fixed-line infrastructure) as far as practical fréime points of interconnect to premi§8%

The Government’s broad NBN policy objectives anmswarised in the Revised
Explanatory Memorandum to the NBN Companies Bill &BN Access Bill as
follows:**

In broad terms these policy objectives can be sutisethas ensuring:

e consumers have access to high-quality superfaatlbend services, preferably delivered
by fibre-to-the-premises (FTTP) (the ‘speed andityuabjective’);

» superfast broadband services are available nalyoftlaé ‘coverage objective’);
» there is national uniform wholesale pricing for Isservices (the ‘pricing objective’); and

» there is efficient and effective competition in fh@vision of superfast broadband
infrastructure and services, that supports, by @ehequivalent access to wholesale
services on that infrastructure, a vibrant and cefitipe retail market (the ‘competition
objective’).

By ensuring these four objectives are deliveretnatly, the Government is also aiming to
provide, as far as possible, equitable accessperfast broadband services to all Australians,
whether in metropolitan, regional, rural or remAtestralia (the ‘equity’ objective’).

347
348

NBN Companies Act, s 69.

NBN Companies Act, ss 24-30. Principles includedre not limited to maintaining two or

more specified business units, arms length funatieaparation between the business units,
systems, procedures and practices that relatentpl@nce monitoring. Separation arrangements
could include full functional separation of all imesss units, or more light touch separation. The
ACCC has 44 days to provide advice on the functiseparation undertaking and proposed
variations to the final undertaking.

39 SOE, pp 3-4.

0 SOE, pa4.

1 Explanatory Memorandum, NBN Companies Bill andNNBccess Bill, p 48.
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As the key vehicle for delivering these objectii®blBN Co, the Commonwealth also has an
objective of ensuring that NBN Co can operate aporamercially sustainable basis (the
‘sustainability’ objective).

Clearly, these objectives are inter-related. Fangxle, if the pricing objective is to be
delivered through NBN Co being required to impletreminternal cross-subsidy, other fibre
providers could select to roll-out fibre in low-tpkigh-revenue markets and offer potentially
cheaper wholesale prices — effectively cherry-migtNBN Co’s revenue streams. While such
an outcome would be consistent with the Governrser@impetition objective, it would

impact on NBN Co'’s ability to deliver the coveragguity and sustainability objectives.

(footnotes removed)

The Government has prescribed that NBN Co shodét ahiform national

wholesale pricing over the network from a pointr@gérconnect to a premises. The
NBN Access Act introduced amendments to the CCAclvisupports this objective’
NBN Co has confirmed that it will offer a unifornnqaluct construct across fibre,
wireless and satellite at 12 Mbps downstream ahdiMps upstream entry-level offer
across all three access technologies for the saice’p

The Government has stated that it expects NBN @gsoach to pricing will
recognise the importance of maintaining affordéptid drive take up rates'

NBN Co’s network

The Government has stated that its intention isNiBN Co will be planned as a
monopoly national fixed-line network as far as picat from the points of
interconnect to premisés.

NBN Co must not refuse to allow interconnectiont$anetwork at the locations
identified in a list developed by the ACCC in coltation with NBN Co®*° The
locations on that list reflect the Government’sdtron to NBN Co that its network
should extend to meet with but not overbuild coritivetbackhaul route¥’

On the assumption that the Definitive Agreemente@ed, NBN Co has estimated
that the construction of the NBN will take approxitely 9.5 years and will be
completed in 20212

Regulation of NBN based services

NBN Co is not able to supply an eligible servicéegs the service is declared. This is
both a condition of NBN Co’s carrier licence anseavice provider rulé&?
Declaration of NBN services only occurs if eithg™N\BN Co publishes a Standard

%2 ccA, s 151DA.

33 NBN Corporate Plan, p 91.

%4 SOE, p 10.

% SOE, pa4.

36 cCA, ss 152AXB (4 and (4A), 151DB.

%7 SOE,p7.

%8 NBN Co Corporate Plan, Exhibit 6.4, p 79.
39 ccA, s 152 CJA(L), 152CJC, 152 CJID.
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Form Access Agreement on its website; (ii) an SAld been accepted by the ACCC
for the service; or (iii) the service has been dexd by the ACCC®

NBN Co is subject to open access, wholesale-ordpsparency and non-
discrimination obligations relating to the suppfyite services. The same obligations
have also been extended to owners of new (as abdp2011) ‘superfast’ fixed-line
networks (outlined in more detail below).

Other relevant features of the regulatory regimexgig to NBN Co include:

* An NBN corporation must not supply an eligible seevto another person
unless that person is a carrier or service prothat is, it is “wholesale-
only”).***Exemptions to this rule are made for certain sesi®

* The Minister may impose conditions on NBN Co’s marlicence that have
the effect of prohibiting it from supplying a spied service (prohibited
service) or requiring it to supply a specified see(mandatory servicéj’

This mechanism is aimed at enabling the Ministgrrtvide certainty as to the
level of services that NBN Co will and will not piide. NBN Co is also
prohibited from supplying a non-communications g&r\or supplying goods
not in connection with the supply of an eligiblevsee. An NBN Corporation
must not supply a content servité.

* The Government has stated that its expectatidraisNBN Co will offer open
and equivalent access to wholesale services dbwest levels in the network
stack necessary to promote efficient and effeatail level competition via
Layer 2 bitstream services in the fibre footprfit.

* The Government expects that NBN Co will upgradeises over time and
demonstrate that the functionality and performanfdaés services is meeting
demand and supporting innovation across all tecuyoblatforms. The
government expects NBN Co to regularly advise itofipgrade plan¥?

“Level playing field” provisions

The NBN Access Act introduced amendments to thedrAkt and CCAY which
introduce special requirements for operators afdiine ‘superfast networks’,
referred to by the Government as the level regofattaying field arrangementé

30 ccA, s 152AL (8A), (8D) and (8E).

%1 NBN Companies Act, s 9.

%2 The exemptions provide for NBN Co to supply nettmanagement services to a number of
utilities which would otherwise not be able to rigeea service from NBN Co. Exemptions
relate to Air Services Australia or State publansport authorities, electricity supply bodies, the
managing/charging of natural gas transmission stridution, the managing/charging of water
distribution, sewerage or storm water, and use8taye or Territory road authorities for the
managing or control of road traffic. There is auiegment that these exemptions will only apply
if these bodies do not on-supply the service.

NBN Companies Act, s 41. Before giving NBN Coddice in relation to such a condition, the
Communications Minister must consult the ACCC.

NBN Companies Act, ss 17-19.

%5 SOE, p 2.

%% SOE, p 4.

%7 These amendments are to commence on 12 April @olEds proclaimed earlier.

363

364

120



These amendments mean that supplying servicesneveand upgraded superfast
fixed-line networks will be prohibited unless a kay bitstream service is also

offered. This service can only be supplied to easror service providers (that is, on a
wholesale-only basis). This applies to superfasiorks built or upgraded after 1

January 2011.

The ACCC is required to declare access to the LAymistream services supplied
over these networks. Once the ACCC has made tlcirdaon, the SAOs will apply.
In supplying the service, providers will be subjecsimilar non-discrimination
obligations and transparency reporting arrangenmasthose applying to NBN Co.

NBN Services

In December 2010, NBN Co released details of it&lrproduct and price offering.
NBN Co’s initial offering consists of four producbmponents which can be used

over fibre, wireless and satellite technologfé$he four components are the User
Network Interface (UNI), Access Virtual Circuit (A3}, Connectivity Virtual Circuit
(CVC), and the Network-Network Interface (NNI), smnarised in the table below.

All four components are required to deliver NBNvéegs to end-users.

Table 1 Summari of the kei NBN Co Fibre Access irmutt comionents

1. UNI

2. AVC

3.CVvC

4. NNI

End-user

End-user

Fibre Connectivity
Serving Area

Point of Interconnect

The UNI provides physical handdffAVCs at
and end-user premises. One or more UNIs ca

n be

ordered by an Access Seeker. An Access Seeker

can map one or more AVCs to one UNI but a
UNI interface cannot be shared by multiple
Access Seekers.

Each end-user will be served bingle or
multiple AVC. Each AVC will be delivered to
one UNI, although multiple AVCs can be
delivered to the same UNI of an Access Seek

A CVC aggregates multiple AVCs back to the

er's.

Point of Interconnect. The CVC is shared amgng

nominated AVCs and allows the Access Seek
to manage network contention. The CVC
connects to one Connectivity Service Area.

The NNI provides plogiaggregation of
several CVCs. It forms the physical handoff
point to the Access Seeker at a Point of
Interconnect and may be configured with
interface protection options.
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line, where the download speed is normally more @& Mbps.
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SeekersDecember 2010.
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Source: NBN C& 0

The four components work together to deliver areEtat bitstream service from the
NBN Co point of interconnect to the end-user pr@sis

NBN Co provides two options for interconnectioreath point of interconneéf:

1. Passive Interconnection requires optical patching between the NNI and a
backhaul service provided by a third party; or

2. Active Interconnection —requires a physical presence in the point of
interconnect for the purpose of housing transmissand aggregation
equipment related to the provision of backh&ul.

Access seekers to the NBN will be able to constitueit wholesale or retail products
using these inputs from NBN Co.

Competition over the NBN

Service providers will be able to provide retaivdees based upon the NBN fibre
network in two separate ways:

1. Directly acquiring a Layer 2 bitstream service froiBN Co and self-
supplying other components required to provideraiite-end retail service
(including by acquiring either access or use rigbtshird party infrastructure
or services). The service provider is ‘directly nented’ to the NBN.

2. Acquiring a wholesale service from a service previhich is directly
connected to the NBN. There is a broad range amiiatl wholesale services,
including access to the NBN, that may be providgavbholesale service
providers, including:

= Wholesale service inputs, such as aggregationutingpservices bundled
with NBN Co’s Layer 2 bitstream service. In addititm the wholesale
service input, the retail service provider woulsloaheed to self-supply key
components of the end-to-end retail service.

= Managed wholesale services that would facilitafguee reseller’ model.
That is, the retail service provider would not néedcquire or supply any
other infrastructure services in order to deliveread-to-end service.

The ACCC expects that retail and wholesale semiogiders will be able to
differentiate their services and innovate in a nandf ways using the NBN. This
could include:

» Differentiation in relation to how each service yd®r dimensions its
networks. This would include decisions regardirgg¢bmbination of services

370 NBN Co,NBN Co Wholesale Access Service — Product andrigridiverview for Access

SeekersDecember 2010, p 14.

371 NBN Co,NBN Co Wholesale Access Service — Product andrigridiverview for Access
SeekersDecember 2010, p 23.

372 NBN Co,NBN Co Wholesale Access Service — Product andrigridiverview for Access
SeekersDecember 2011, p 128.
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it will acquire from NBN Co, including capacity awodality of service, and
decisions relating to the capacity and qualityes¥/ge for the relevant
domestic and international transmission. Servicigers, especially those
who are directly connected to the NBN, will alsodire to differentiate the
quality of their retail product through the des@frand investment in their
core network capability?

Differentiation in relation to the available bundlservices that the service
provider is able to offer in conjunction with thé8N-based telephony service.
This would include the ability of the service prder to provide ‘triple play’
(voice, broadband and TV) or even ‘quadruple p(agice, broadband, TV
and mobile) service offerings.

Differentiation through the level of customer seevand support provided to
customers.

Differentiation on price, based upon the cost bkoinputs that are required
in order to provide an end-to-end service (as tB&INLo access price
comprises only a part of service providers’ co$tgroviding a retail or
wholesale service).

Network layers and the NBN

Telecommunications networks are constructed asvauof independent ‘layers’ of
communication. Services are provided at a partidalger. Figure 1 below is a
common example of the structure of a layered motlebmmunication.

Figure 1 Layered model structure

0

Layers

Application | The application the end user is using

Transport Ensure the data is not lost and is in order

Network Get the data across a network of links

Data Link Ensuring that the data gets from point to point

Physical The electronics that puts the signals on the medium

Medium The copper wire, optical fibre or radio channel

Each layer provides a defined and well-specifieiviee’ to the layer above and
expects a defined and well-specified service tprogided by the layer below. The
layer at each end of a link communicates with tlaécimng layer at the other end of

373

The scope for innovation and differentiationafation to how each service provider dimensions
its network may be further increased if serviceviaters become able to acquire a Layer 1
service from NBN Co in the future.
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the link using a ‘protocol stack’ (software in edalier that communicates with the
other layer). Services are provided between laymiswithin a layer.

In the NBN Co Corporate Plan, NBN Co states thhag proceeded with its network
and system design on the basis that it would peoaitlayer 2 bitstream service only,
using predominantly a GPON architecttifeDevelopment of applications and Layer
3 services are beyond NBN Co’s rediitTherefore, this is the layer at which retail
service providers will be able to differentiateittservice in order to compete.

The operation of network layers and the NBN isHartdescribed in Attachment A2
to the August discussion paper.

The NBN Co Corporate Plan notes that NBN Co ispneparing for the provision of
Layer 1 services, Layer 1 unbundling, functionastuctural separatiofi® However,
the prospect of future Layer 1 unbundling was alsasaged by amendments to the
CCA and the Telco Act by the NBN Access Act, anel BN Companies Act.
Together, this legislation established a legisaframework by which NBN Co could
at a future date be required by the Governmenipply an unbundled Layer 1
service. This possibility is discussed further ittahment A2 to the August
discussion paper.
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NBN Co Corporate Plan, p 14.
NBN Co Corporate Plan p 129.
NBN Co Corporate Plan, p 14.
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ATTACHMENT A4 — DEFINITIVE AGREEMENTS

PART A: LIST OF AGREEMENTS PROVIDED TO THE ACCC
PURSUANT TO SECTION 577BA(3) OF THE TELCO ACT

Subscriber Agreement between NBN Co and Telstredd2® June 2011

Infrastructure Services Agreement between NBN QbTeistra dated 23 June
2011

Access Deed between NBN Co and Telstra dated 238 20l

Letter dated 23 June 2011, sent to John Stanhaperditled ‘Condition
Precedent — Optus’

Deed of Amendment to Implementation and Interpi@tadeed and Subscriber
Agreement dated 24 February 2012

The ACCC also received copies of other agreembatdarm a part of the Definitive
Agreements, including the Implementation and Inesggion Deed dated 23 June
2011. These agreements have not been listed weprowded pursuant to section
577BA(3) of the Telco Act.
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PART B: SUMMARY OF RELEVANT PROVISIONS IN
DEFINITIVE AGREEMENTS

Subscriber Agreement

The Subscriber Agreement contains a number oficgstrs on Telstra’s ability to
compete with the NBN in the NBN Fibre FootprifitThese restrictions only apply
within the NBN Fibre Footprint.

There is also scope for the future commercial ds/of NBN Co to be restrained by
the provisions in the Subscriber Agreement.

Disconnection of premises from Telstra’s copper antiFC networks

On or before the Disconnection Date for a partictegion?’® Telstra must
permanently disconnect premises in the NBN Fibrmatpiint from the Telstra copper
network and HFC network, subject to limited exceps. These exceptions include
the continued provision of specified ‘Special Sees®’® over the copper network and
services for delivering certain pay TV servicesrahe HFC network.

After disconnecting premises within the NBN Fibi@oEprint from Telstra’s copper
network and HFC network and deactivating its HF@woek within the NBN Fibre
Footprint, Telstra will not reconnect premiseshe topper network or HFC network
or reactivate the HFC network within the Fibre Fobtt except in limited
circumstances including where the NBN is materiahpvailable®°

Telstra will receive a payment from NBN Co for eachive premises that it
disconnects from its copper and HFC networks (reetve of whether Telstra
provides a wholesale or retail service to that pses) provided that it must have been

s Broadly, the NBN Fibre Footprint is defined és) the geographic areas in which NBN Co

intends to rollout its fibre network, excluding tharts of those geographic areas that are in
Rollout Regions in respect of which the Disconr@mtiCommencement Date or Region Ready
for Service date has occurred; and (b) for eaclloRoRegion in respect of which the
Disconnection Commencement Date or Region Read$dovice Date has occurred, the set of
premises notified from time to time by NBN Co tol§tea under the Subscriber Agreement as
the premises in that Rollout Region which are “pds8$y the NBN Co fibre network and which
NBN Co intends will be “passed” in that Rollout Reg

Broadly, the Disconnection Date for a Rolloeghon is the date which is 18 months after the
Ready For Service Date for that Rollout Regiorsweh later date as determined under the
Disconnection Protocols.

There are two categories of special servicdgmporary Special Services” and “Contracted
Special Services”. “Temporary Special Serviceg’@rtain services identified in the Definitive
Agreements which are unable to be provided oveN#BHN for technical or operational reasons
and includes both retail and wholesale specialices\woffered by Telstra and also ULLS and
LSS used by access seekers to offer special ssrwideeir own which are equivalent.
“Contracted Special Services” are services whidstiaeis contractually required to provide
using the Copper Network pursuant to a limited nerdd retail contracts that were entered into
by Telstra before 23 June 2011.

Material unavailability of the NBN is defined iha Definitive Agreements as occurring where,
in respect of a Rollout Region, the NBN Co Fibrewtwk is unable to be used to provide any
NBN based services in the entirety of that RollBagion for at least five consecutive days.
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providing a “commercial service” of some kind). 3teh is not entitled to this
payment for a disconnected premises where thatipesndoes not connect to the
NBN by a specified date and a relevant personatptfemises is in receipt of a
Telstra wireless service at that date, howevertigelgill become entitled to the
payment for that premises if it subsequently cotsxexthe NBN within three years
of disconnection.

Network Preference

For a period of 20 years from the Commencement,i¥atelstra has committed to
exclusively use the NBN Co fibre network as thefixine connection to premises,
within the NBN Fibre Footprint, to provide fixedik carriage services to those
premises.

This is subject to several limited exceptions,e&sit below. In general terms, it also
does not prevent Telstra from providing fixed-lcariage services to those premises
using its copper and HFC networks prior to the Diseection Date for the Rollout
Region in which the premises are located (or dftatr date in the case of Special
Services provided over the copper network).

Pay TV services over the HFC

After the Disconnection Date in a Rollout Regioe]sIra is able to continue to
supply that Rollout Region:

* FOXTEL television service¥? and

» services that Telstra is obliged to provide to ém#ie provision of certain
other pay TV services under specified contractswlegie in existence as at 20
June 201%° Setanta is the only firm which falls within thigeenption.

For the purposes of this paper, the above arereeféo as the HFC Television
Services.

This means that Telstra is not able to providesaryices over the HFC network to
premises in the NBN Fibre Footprint in a Rollouigioa after the Disconnection Date
for the Rollout Region other than HFC Televisiom®es to FOXTEL and Setanta..

Although Telstra is only permitted to supply seeddhat it is obliged to provide
under a specified contract, the Subscriber Agre¢pr@vides that these contracts
may be renewed or extended with NBN Co’s consehtgfivmay be withheld at NBN
Co’s discretion). NBN Co provided its consent thalstra may continue to supply the
relevant HFC carriage services to Setanta. Thagerdrcovers the period within

31 The Definitive Agreements define Commencemeatelas the date that all of the Conditions

Precedent to the Definitive Agreements are eitheved or satisfied.

These are the carriage services which are radjaind are used only to enable the broadcast by
FOXTEL, using the HFC network, of any or all of saliption television or audio broadcasting
services or on-demand analogue or digital cabévigibn or audio services, but which must not
include internet protocol based services

Excludes services that enable the provisiontefiret protocol based services, voice services,
broadband services or services requiring a retath pansmission over the HFC network from
the end user.
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which FOXTEL must use Telstra’s HFC network forre@ge of its subscriptions
television services. Further, if Telstra and Setambuld like to extend their
arrangements beyond this period, NBN Co must nogasonably withhold its
additional consent to such an extension.

Telstra is prohibited under the Subscriber Agredrfrem providing any HFC
services that enable the provision of internetqurok based services, voice services,
broadband services or services requiring a retath fpansmission over the HFC
network to premises in a Rollout Region after thecbnnection Date for that Rollout
Region.

In respect of carriage services required by curaedtpotential future access seekers
to FOXTEL's set top box under the FOXTEL SAU, Tedsis able to provide those
services to a premises in a Rollout Region usiegtRC network prior to the
Disconnection Date for that region. After the Disgection Date, any potential future
access seekers who seek access to the FOXTEL digiittop unit would only be able
to obtain access to that set-top unit other thandayof the HFC network, to the
extent that this is technically or practically fides.

Point-to-point (P2P) Services

Telstra may provide P2P Services over Telstra RZE thich is in operation or
installed as at the Commencement Date.

Telstra may install new P2P fibre where:

» the P2P fibre is installed to provide P2P Servinggsponse to a bona fide
customer request received by Telstra on or bef@&obmmencement Date;
or

» the P2P fibre is installed to provide P2P servtogzremises that, as at the
Commencement Date, Telstra is required to provadbdse premises under
an existing contract with a Telstra customer; or

* itis otherwise permitted to do so, having completh the requirements in
the Subscriber Agreement giving NBN Co a rightirdtfrefusal to install such
new P2P fibre.

Where Telstra installs new P2P fibre, it may onbyso:

« if, at the time the P2P fibre is installed theraas sufficient existing unused
Telstra P2P fibre available to fulfil the relevanistomer requirements; and

» if the new P2P fibre meets specific capacity linmtshe Subscriber
Agreement or NBN Co is satisfied as to the capaeidyirements of the new
fibre.

After the Commencement Date, Telstra is generaltypermitted to supply P2P
services to ‘demand aggregators’ without NBN C@esent® The parties have

34 “Demand Aggregator” is defined in the Definitidgreements as “an entity that acquires or

intends to acquire P2P Services from Telstra ..ufar in conjunction with other equipment, for
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advised that the intention of this provision ietesure that Telstra won’t be able to
supply P2P services to a person who acquires sersees for the purposes of
aggregating demand from multiple sub-addressesiagée location which is
residential in nature (such as apartment blocksjclwvould circumvent the intention
of the network preference provision.

Passive Optical Network (PON) Fibre

For 20 years from the Commencement Date, Telstist mat own, operate or use
PON infrastructure (other than the NBN) or insBDN infrastructure for operation or
use by Telstra as the fixed line connection to psemin the NBN Fibre Footprint for
the provision of fixed line services other than:

» asrequired for Telstra’s existing PON projects Hra specifically listed in
the Definitive Agreement¥?

» as required for an optical fibre interim networkneet Telstra’s USO
obligations and its obligations under the Commoriil&agreenfields policy;
or

* pursuant to a written contract between TelstraMiBN Co for the ownership,
operation, use or installation by Telstra of finetwork components.

Telstra is also permitted to install new PON fibegworks in limited circumstances
in the interim period before NBN Co has rolled tutin area to provide services
within a business or government MDU or businesk pathat area, provided Telstra
does so in accordance with the requirements obthmscriber Agreement including
giving NBN Co a right of first refusal to instalé new PON fibre. Ownership of
these PON fibre networks will be transferred to NB8dlonce NBN Co has rolled out
to the relevant region.

Telstra is restricted from disposing of its PONwwks or granting a third party a
right to operate its PON networks, or any partéb&rwithout NBN Co’s prior
written consent, subject to some limited exceptiéinem the date which is 20 years
after the Commencement Date, Telstra can dispoB©bf networks that are outside
of the set of premises that are passed by NBN b the date which is 20 years
after the Commencement Date, without requiring NBds consent.

Generally, where, pursuant to these exceptionstriel permitted to install, own,
operate and/or use PON infrastructure (other tharNBN) as the fixed-line
connection to premises in the NBN Fibre Footprarntthe provision of fixed-line
services, it is subject to the same disconnectiigations as apply to Telstra’s
copper and HFC networks.

the purposes of aggregating demand from multipbeddresses at a single location which is
predominantly residential in nature.”

This encompasses Telstra’'s Fibre-to-the-premisdascity network which Telstra has
established as the customer access network in aemuoh new housing estates around Australia.
In its 2009 Submission to the DBCDE’s Consultai@per:National Broadband Network:
Fibre-to-the-premises in Greenfield estatéslstra estimated that there are approximately
170,000 currently contracted for FTTP deployment approximately 2,800 active services.
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The PON restrictions do not apply to the PON nekwiaglstra is building in the
South Brisbane Exchange Area.

Acquisitions by Telstra

If Telstra acquires control over an entity thatrgpes a fibre network and provides
fixed-line carriage services over that network tenpises within the NBN Fibre
Footprint, Telstra must ensure that the entity ee&s provide those services within
12 months. Similar provisions apply in relatioratoy acquisition by Telstra of a
reseller of non-NBN fixed-line services to premigathin the NBN Fibre Footprint.

Restrictions on sale of copper and HFC networks

Telstra is restricted from selling its copper arfelHhetworks to third parties (other
than for scrap or for use overseas if the acqisrprohibited from using the networks
for the provision of services in Australia) unl®B8N Co agrees to the sale. Telstra is
also restricted from granting rights to third pastio use the copper and HFC
networks.

From the date which is 20 years after the CommeroeDate, Telstra will be able to
sell the parts of the copper and HFC networksdhatocated outside the set of
premises that are passed by NBN Fibre Footpriat #se date which is 20 years after
the Commencement Date without NBN Co’s consent.

Telstra wireless services

Restrictions on marketing wireless services

The parties have agreed to amend the wireless pramm@striction so that it
replicates the prohibitions on misleading and deeepnarketing practices in the
Australian Consumer Law.

Other wireless provisions

Telstra is not entitled to any fee for disconnegtnpremises if the following wireless
substitution occurs:

» that premises has not connected to the NBN atiarg/up until the date
which is six months after the Disconnection Datfifeed above) for that
Rollout Region; and

» as at the date which is six months after the Diseotion Date the Relevant
Account Holder (i.e. the subscriber to the Telstspper or HFC service at
that premises) for that premises is party to ae@gent, arrangement or
understanding with Telstra or a Telstra resellettie acquisition of a Telstra
wireless service (which could be a voice only senand not a wireless data
service).

Telstra can earn back the fee if the premises aisme the NBN on or before the
date which is 3 years after the Disconnection Bat¢he applicable Rollout Region.
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There are also anti-avoidance provisions whichadeutend the application of
wireless substitution to other members of the Rate¥Account Holder’'s household in
certain circumstances.

Restrictions regarding Optus’ HFC network

In reaching their agreement Telstra and NBN Coejthat the Definitive
Agreements would be conditional upon NBN Co entgiirio an agreement with
Optus which provided for Optus’ HFC network to benoved or rendered
permanently inoperable progressively as the NBiglied out. That Optus
Agreement has been entered into and the condiasritterefore been satisfied.

There are also provisions within the Definitive Agments that prohibit NBN Co
from incorporating Optus’ HFC network into the NBN.

Substantial Adverse Events

The Subscriber Agreement provides for a mechanmsmadriation of the Subscriber
Agreement if a “substantial adverse event” (SAEuos in relation to either NBN Co
or Telstra within 20 years from the CommencemerieDghe party who is affected
by the SAE may initiate the variation proceduree Tariation procedure now also
includes review by the ACCC pursuant to the relat&dB undertaking (see section
8.3 for further details).

Where an SAE will occur in relation to NBN Co

An SAE will occur in relation to NBN Co where Tetstengages in competition with
NBN Co in the market for the provision of carriaggvices to premises which has the
effect, or would be highly likely to have the effeaf substantially adversely affecting
the business of NBN Co in operating its fibre netwo

An SAE will not occur to the extent that the condelegaged in by Telstra is a bona
fide proportionate competitive activity in mobilearkets—either to meet the
competition in that market or to maintain propamtite competitive advantage.

Specific examples of an SAE in relation to NBN Caould include (but is not limited
to):

» Telstra establishing a mobile network with picoashsity that would supply
services that are substitutable for comparable I[$BNices (other than for use
in public places with high demand); or

» Telstra systematically using its rights under tredibitive Agreements to
materially increase the quantity and extent of Ri2f in rollout regions in
advance of the NBN Rollout over and above the dtyaaihd extent of P2P
fibre that would be implemented by Telstra basedhanket trends and bona
fide demand at the time.

Where an SAE will occur in relation to Telstra

An SAE will occur in relation to Telstra where NBDb engages in competition with
Telstra in:
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the market for the supply of retail carriage se¥sito consumer, business or

government in Australia; and

the market for the supply of mobile carriage sessjc

with the effect, or which would be highly likely taave the effect, of substantially
adversely affecting the business of Telstra in¢hosrkets.

An SAE will not occur in relation to Telstra to tb&tent that the conduct engaged in
by NBN Co is the provision of:

services that facilitate the supply of carriagevisexs by NBN Co (other than
prohibited routing or switching services) to perserhom NBN Co is
permitted to supply under the NBN Companies Actafa?3 June 2011);

satellite or fixed wireless services to premises #re not in the NBN Fibre
Footprint or which are in the Fibre Footprint bte aot serviceable by the
NBN Co Fibre network;

facilities access to non-Telstra mobile base gsiatend facilities access to
Telstra mobile base station where Telstra has cbededo the provision of
that facilities access;

backhaul to mobile base stations or wireless bas®is devices; or

the supply of permitted services (such as senbedseen a location that is
NBN connected and a point of interconnect).

Specific examples of an SAE in relation to Telstithinclude (but is not limited to):

NBN Co providing services on a non-wholesale bhagidirectly providing
services to parties who are not persons to whom BNk permitted to
supply under the NBN Companies Act (as at 23 Jid P

NBN Co supplying a routing or switching servicevbegén two locations
which are NBN connected (or one location and aiputdtwork such as the
internet) (excluding certain permitted serviceshsas routing or switching
between a premises and a Point of Interconnect); or

NBN Co supplying mobile services.

Consequences of an SAE

If an SAE has occurred and the affected party hiéiated the relevant procedure, the
parties are required to negotiate a variation @oShbscriber Agreement. Such
variation could:

modify or delete specified clauses of the Subscggeement to an extent
which is proportionate to the competitive actigtibat gave rise to the SAE;

modify or delete any other provisions of the Suib&rAgreement in a way
which puts the affected party in a position to meffectively compete with
the other party, to an extent which is proportiertatthe competitive activities
that gave rise to the SAE; and/or

impose restrictions on the party engaging in coh@ucompetition with the
affected party to an extent which is proportiortatéhe competitive activities
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that gave rise to the SAE and which, to the expeatticable, have the effect
of putting each party in the same position in whiakiould have been had that
SAE not occurred.

For example, if NBN Co decided to provide mobilevgzes and that had or was
likely to have a substantial adverse effect ontfeis the agreed markets, then two
possible outcomes could be that NBN Co could beaiesd from providing those
services, or that Telstra’s restrictions on prompivireless as a substitute for fibre
could be relaxed to enable Telstra to more effityerompete with NBN Co.

Infrastructure Services Agreement

The Infrastructure Services Agreement containgghmas on which Telstra will
provide long term key access infrastructure andises required by NBN Co.

NBN Co acquisition of infrastructure/licences to ue infrastructure

NBN Co will incrementally acquire ownership of Tetss lead in conduits when
NBN Co installs fibre into the lead in conduit tonmect a premises to the NBN fibre
network. Under this agreement, NBN Co will alsowog|long term rights to access
and use Telstra’s infrastructure including duaskrspaces in Telstra’s exchanges
and dark fibre links.

Restrictions on NBN Co’s ability to resupply Telsta’s dark fibre

Telstra agrees to supply its dark fibre to NBN @alee condition that NBN Co will
not permit third party use without Telstra’s contsether than by way of carriage
service supplied over the NBN.

Access Deed

The Access Deed documents the high-level commismaade by NBN Co to
Telstra in respect of the proposed supply of NBRs@SCG*® and the charging for
certain wholesale supply services.

There is a restraint in relation to NBN Co’s sulsiasas to the ACCC regarding the
price of its BSO (BSO Restraint). It provides tNlBN Co must not make any
submissions to the ACCC seeking a price for thelyupf the BSO that is more than
the BSO price (being $24 per service, per monthjiHe period from 5 years from the
Commencement Date.

36 NBN Co’s Basic Service Offering essentially coisps an entry level broadband service (12

Mbps downlink/1 Mbps uplink) and a voice teleph@eyvice.
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ATTACHMENT A5 — MATTERS TO WHICH THE
ACCC IS TO HAVE REGARD

Introduction

In deciding whether to accept the SSU, the ACCCtrhage regard to a number of
considerations which are set out at section 5778{@)e Telco Act. In having regard
to these matters, the ACCC must give weight andiigenconsideration to each of
them.

Section 577A(6) provides as follows:
In deciding whether to accept an undertaking utidsrsection, the ACCC must have regard to:
(a) the matters set out in an instrument in force usdésection (7); and
(aa) the national interest in structural refornthef telecommunications industry; and

(ab) the impact of that structural reform on:
(i) consumers; and

(i) competition in telecommunications markets; and

(b) such other matters (if any) as the ACCC considelevant.

Section 577A(7) refers to the Ministerial Critehstrument, which sets out a number
of additional matters to which the ACCC is to haggard.

The matters to which the ACCC “must have regardli’ loa broadly divided into the
following categories:

» Substantive criteria, which the ACCC is requirecmalyse and consider in
some depth. For example, the impact of the stratteform on consumers
and competition in telecommunications markets.

» Specific criteria, where the ACCC is required tonfica view as to whether the
SSU has satisfied that matter. For example, manlyeofactors set out in the
Ministerial Criteria Instrument relating to interieguivalence and
transparency will either be satisfied by the measum the SSU or not.

» Additional matters that form part of the contextbhatkground within which
the ACCC has made its decision. For instance, surtiee matters relating to
the NBN as set out in the Ministerial Criteria hushent would fall into this
category.

As a part of its assessment of the SSU, in resifestime particular criteria the
ACCC has applied a ‘future with and without’ anays$iowever, the ACCC’s
decision on whether to accept the SSU is based apaverall assessment, having
regard to all of the specified mandatory statutmysiderations.
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1. The national interest in structural reform of th e telecommunications
industry

Section 577A(6)(aa) requires that the ACCC havanatp “the national interest in
structural reform of the telecommunications indyi'str

The term ‘national interest’ is generally understoo refer to a worthwhile objective
as viewed from a nation’s perspective. Such objestcould fall within a broad
spectrum. For instance, they could involve matbérsational defence, economic
prosperity or social cohesion.

In the context of structural reform of the telecoomcations industry, the ACCC’s
view is that the most appropriate interpretatiothis term appears to be the
achievement of economic objectives. This is becatrsetural reform is concerned
with enhancing the way economic activity can bedvetrranged—for example, what
should be produced, how resources should be oegrise way income and wealth
should be distributed—to maximise the economic avelbf the country.

Examples of economic objectives could be to impres@nomic efficiency and
output, and increase national wealth.

The potential for structural reform to promote emmic efficiency, and therefore the
overall welfare of a nation, is well establishetlisTwas recognised in the Hilmer
Report and subsequently by the then Industry Cosiamswhich estimated the
growth and revenue implications from that repod eglated structural reforni¥.

In particular, the Hilmer Report noted that struatwueforms may be the appropriate
response to vertical integration in order to pragneffective competition:

The introduction of effective competition into met& traditionally supplied by public
monopolies will often require more than the remafalegulatory restrictions on
competition. Where the incumbent firm has developéalan integrated monopoly
during its period of protection from competitiotruetural reforms may be required to
dismantle excessive market power and increaseatmestability of the markef®

The concept of ‘sabotage’, as referred to in ecaaditerature, occurs when an
incumbent network-based provider uses its contret aetwork facilities to engage

in non-price discrimination to reduce the abilifyn@w entrants to compete. Telstra’s
undertaking provides principally for separating ttohof particular networks from its
supply of downstream services and, until such tméhat separation can be effected,
provides certain safeguards against misuse ohgeiog market power arising from
its control over those networks.

This is consistent with the Hilmer Report, whichetthat there are alternatives for
addressing concerns arising from vertical integratf natural monopoly elements
and potentially competitive services. Broadly spegkeither the natural monopoly
element should be separated from the potentialypetitive elements, or regulatory

387 Industry Commissioriflhe Growth and Revenue Implications of Hilmer aethfed Reforms: a

Report by the Industry Commission to the Counclugdtralian Government4995.

38 Hilmer Report, p 215.
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controls should be established to guard againsiseisf control over access to the
natural monopoly element by the integrated operétor

2. The impact of structural reform on competition

Section 577A(6)(ab)(ii) provides that the ACCCashiave regard to “the impact of
that structural reform on competition in telecommeations markets”.

For the purposes of its assessment, the ACCC isegaired to precisely define the
relevant telecommunications markets that may bectdtl by the structural reform to
be implemented by the SSU. The ACCC has considbeedffected markets in a
broad sense, assessing any benefits or detrintette/ould arise in those markets
from the impact of the structural reform propodedrt of the ACCC’s analysis
involves an assessment of the likely magnitudéo$e benefits and detriments by
reference to the state of those markets ‘with aitkdout’ the SSU.

The assessment of the relevant markets, and teatmitimpact that the SSU may
have upon those markets is, by its very naturen épeontention. The ACCC has
therefore based its consideration of the relevaarkets on its current understanding
of how these market structures are likely to evame the future.

The ACCC has undertaken a long term forward-lookisgessment of the likely
impact of structural reform upon these marketartier to make this assessment, the
ACCC has considered the likely impact that the $8king into force would have
upon these markets.

Consideration of the impact upon competition inelsithaving regard to the expected
levels of both price and non-price competition.ifportant consideration to this
assessment is whether or not the likely structitbeorelevant market will give rise
to one or more participants having the ability xereise market power.

3. The impact of structural reform on consumers

Section 577A(6)(ab)(i) provides that the ACCC i®&wve regard to “the impact of
that structural reform on consumers”.

The impact of this structural reform upon consumeigosely related to the likely
impact on competition and efficiency in telecomnoations markets.

The Hilmer Report recognised the direct link thi&ative competition and the
resulting efficiency has on welfare, and its tratesdl impact on consumers and
society:

Economic efficiency plays a vital role in enhancoammunity welfare because it
increases the productive base of the economy, ¢irayhigher returns to producers in
aggregate, and higher real wages. Economic effigiafso helps ensure that
consumers are offered, over time, new and bettatymts and existing products at
lower cost. Because it spurs innovation and ineenttompetition helps create new
jobs and new industries>>°

389
390

Hilmer Report, p 219.
Hilmer Report, p 4.
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Increased economic efficiency also means that faradetter able to adjust to
changes, including unforeseen changes. This makesconomy more resilient and
robust, and better able to adjust to changes ibafjeconomic conditions.

The Government has stated that a key objectivis atiuctural reform is “to promote
an open, competitive telecommunications marketréeide Australian consumers
with access to innovative and affordable serviégs”.

The ACCC may also have regard to other mattersimgléo the likely impact of the
proposed structural reform upon consumers, sutincagler social benefits or
detriments arising from the SSU coming into force.

4. Matters set out in the Ministerial Criteria Inst  rument

Section 577A(6)(a) of the Telco Act provides that ACCC is to have regard to
matters set out in an instrument in force undetice&77A(7) (the Ministerial
Criteria Instrument).

In the following outline of these matters the ACG&s grouped together some items
included in the Ministerial Criteria Instrument fease of reference only.

(@) Government policy objective

The Minister has specified that the ACCC must hagard to:

[T]he Government’s policy objective of improvingetiaccessibility and quality of broadband
services for consumers in Australia, including thosregional, rural and remote aréds

The Explanatory Statement to the Ministerial Craénstrument notes that the intent
of the Government’s telecommunications policie®isramatically improve the
availability of broadband across Australia by drgag national network that is not
controlled by a retail company or compani&s.”

(b) The Government’s support for a migration form of sgaration

The Minister has specified that the ACCC must hagard to:

[T]he Government’s support for a form of structusaparation whereby Telstra will progressively
migrate fixed-line carriage services that it supplio retail customers to the national broadband
network as that network is rolled otif

The Explanatory Statement to the Ministerial Ci#énstrument also notes that the
proposed method of structural separation (thahigration of customers to the NBN
in accordance with the Definitive Agreements) ipmarted by the Government as it
delivers the Government’s structural reform objexti*®

391
392
393
394
395

Explanatory Memorandum, CACS Bill, p 3.

Ministerial Criteria Instrument, para 4(a).

Ministerial Criteria Instrument, Explanatory Statent, p 3.
Ministerial Criteria Instrument, para 4(b).

Ministerial Criteria Instrument, Explanatory Statent, p 4.
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The ACCC considers that this criterion also recuoensideration of the practical
support that the Government is providing in oraegitve assurance that the migration
will proceed.

(c) Expected distribution of the long-term economic beefits to consumers

The Minister has specified that the ACCC must hagard to:

[The] expected distribution of the long-term ecomotrenefits for different types of
consumers in different geographic areas that wootdir as a result of the [SSU]
coming into force’®®

A key focus of this analysis is the likely effedttbe SSU coming into operation on
the range of competing product offerings likehbtavailable in particular market
segments and the efficiency benefits that may beeabkas a result.

(d) Conduct authorised under section 577BA

The Minister has specified that the ACCC must hagard to:

[T]he conduct that would be authorised under sadiito7BA of the Act as a
consequence of the ACCC'’s acceptance of the urdiegtar the undertaking coming
into force®®’

The Explanatory Memorandum to the CACS Bill staked the requirement that the
parties provide the Definitive Agreements to the@XCis intended to “allow the
ACCC to scrutinise the agreements between Telsgtd\d8N Co before the ACCC
decides whether to accept the undertakitiy.”

The ACCC considers that the Ministerial Criteriattmment makes it clear that the
ACCC must have regard to the conduct that will rexéhe benefit of the legislative
authorisation under section 577BA as a result efdécision to accept the SSU or the
SSU coming into force, as outlined at section 4.thig paper.

Telstra and NBN Co have provided the ACCC with pycof various agreements
between NBN Co and Telstra. The operative provisgmme of these agreements are
subject to a condition precedent, namely, the cgnmto force of an undertaking
under section 577A and copies of these agreemeats pyovided to the ACCC in
accordance with section 577BA(3). These are listgsttachment A4

It is important to note that the ACCC will have mechanism for reviewing or
monitoring how the parties give effect to the Deiiue Agreements. Furthermore,
given the complexity of the Definitive Agreemeritss difficult for the ACCC to
have a high degree of certainty regarding how @aer provisions in the Definitive
Agreements will be implemented by the parties akierterm of the arrangements.

The ACCC has considered the impact of the Defiaithgreements as a whole,
however, in some instances the ACCC has had regandividual elements of the

396
397
398

Ministerial Criteria Instrument, para 4(c).
Ministerial Criteria Instrument, para 4(d).
Explanatory Memorandum, CACS Bill, p 100.
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Definitive Agreements, where those elements aralmettly relevant to the
achievement of network consolidation. These indigicelements have been
discussed in section 8 of this paper.

The key types of conduct that the ACCC considehsheilikely to receive the benefit
of authorisation under section 577BA(3) of the dect are set out in section 7,
section 8 and Attachment A4.

(e) ACCC to be provided with all contracts, arrangemens or understandings
entered into by Telstra in order to comply with theSSU

The Ministerial Criteria Instrument requires the @C to have regard to whether the
SSU provides for Telstra to give the ACCC “writtempies of all contracts,
arrangements or understandings entered into byradetsorder for it to comply with
the undertaking®® Telstra has met this requirement under clause &33BU.

() Telstra’s governance framework

The Ministerial Criteria Instrument states that &@CC is to have regard to whether
the SSU requires Telstra to implement a governfmaoeework that provides for
certain measures, namely:

e appropriate oversight by Telstra of its compliandth the SSU;

» regular reporting by Telstra to the ACCC on Telstmmpliance with the
SSU;

* ACCC consultation with stakeholders about Telstcapliance with the
SSU;

» ACCC disclosure of non-confidential information piaed in Telstra’s
compliance reports for the purpose of ACCC consioltaand

* measures that provide assurance to wholesale cestdhat Telstra is meeting
its obligations under the SS.

The Explanatory Statement notes that some of tmegers respond to concerns
raised in the consultation process by industry. AG€C’s consideration of the
governance framework criteria as they relate taritexim equivalence and
transparency measures (Part D of the SSU), angrimary commitment by Telstra
to structurally separate, is set out in sectioas®section 10 of the decision paper,
respectively.

(g) Specific factors relating to transparency and equialence

The Ministerial Criteria Instrument states that &@€CC is to have regard to a
number of specific factors relating to interim sparency and equivalent&The

399
400
401

Ministerial Criteria Instrument, para 4(e).
Ministerial Criteria Instrument, para 4(f).
Ministerial Criteria Instrument, subparas 4(g)@)vii), and para 4(h).
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ACCC is required to have regard to whether the 8fdts these requirements. These
specific factors would also inform an assessmemtlather the SSU provides for
transparency and equivalence in relation to Tétstapply of regulated services in an
appropriate and effective manner, as required bgestion 577A(3).

The interim transparency and equivalence measaresd discrete part of the
ACCC'’s consideration of the SSU and the applicatibthese criteria is further
considered in section 9 and Attachment A6 of tleisislon paper.

(h) Matters relating to NBN

The Ministerial Criteria Instrumefif states that the ACCC is to have regard to a
number of matters relating to NBN. These include:

e the Government’s SOE;
« NBN Co’s Corporate Plan; and

« the governance and operating framework of NBN Galdished by the NBN
Companies Act and the NBN Access Act.

Combined, these documents provide the frameworkdar NBN Co will likely
operate and have informed the ACCC'’s consideratiegarding the likely structure
of telecommunications markets following the rollafithe NBN. The key features of
the regulatory framework that arises from theseaudwnts are set out in Attachment
A3.

The ACCC has also had regard to the fact that thatlGovernment and NBN Co
have indicated that they will act in a manner whghonsistent with these
documents.

5. Other matters the ACCC considers relevant

Section 577A(6)(b) provides the ACCC discretiomave regard to “such other
matters (if any) as the ACCC considers relevanitie ACCC'’s view is that the full
suite of matters set out in subsection 577A(6) Haen sufficient for the ACCC to
consider whether or not to accept the SSU andaichra final view.

402 Ministerial Criteria Instrument, paras 4 (i)-(k).
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ATTACHMENT A6 — EQUIVALENCE AND
TRANSPARENCY MEASURES

Price Equivalence and Transparency Measures

1. Overview

Telstra’s SSU contains essentially two commitmémas are intended to provide
equivalence and transparency over the price of ReggliServices.

The first commitment is that Telstra will publishiage card with reference prices for
the regulated services. Unless Telstra and a whlelesistomer expressly agree
another price, Telstra will supply the regulatedV/ee at the reference price.

For declared services, the reference prices oratieecard will be as per an access
determination made by the ACCC under Part XIC ef @CA. Where new services
are declared and an access determination madddiioaal prices addressed in an
access determination for an existing declared sertihese will be ‘pulled through’ to
the rate card.

Different rules apply for determining the priceso®specified on the rate card for the
the TEBA service, which is not the subject of acess determination.

A wholesale customer will be able to access thereeice prices from the SSU
commencement date for wholesale ADSL services,edisas for other Regulated
Services unless the wholesale customer has agreatgpunder a current contract for
that service. For any such services where theagrised pricing, the wholesale
customer will be able to access the reference pupen terminating the relevant
service schedule or access agreement.

The second commitment is that Telstra will devedquublic reporting framework to
report unit costs, prices and Telstra’s financaff@rmance on a segmented basis
(Telstra’s TEM Report). Telstra will include in ipsiblic report the external wholesale
prices for relevant services, and the internal codts it faced in the relevant period
for those services.

Telstra has publicly provided templates that ients to use as the basis for its public
TEM reporting and will update the TEM report shotlid ACCC declare a new
service or specify new price terms for an existieglared service in an access

determination’®®

These reports will be drawn frothe Telstra Economic Model, which is the main
financial reporting and management tool that Tealeses in managing its day to day

93 TEM public reporting templates, available at:

http://www.accc.gov.au/content/item.phtm|?itemld22@82&nodeld=9308e39d2c6b74bf168a8
4bf8b5d80a0&fn=Telstra's%20public%20reporting%20TiAes. pdf
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busines$? Telstra will prepare and maintain a set of TEM d&lines that records
matters such as the cost allocation methodology@ad:*

If there is a variation greater than 5 per cenveen the reported internal and
external wholesale prices for any bundle of whd&esarvices, then Telstra will
provide a substantiation report to the ACCC exjitajrthe variatiorf®®

2. Submissions

Submissions in response to the August discussipargxpressed a number of
concerns around the then proposed price equival@easures. These concerns
centred upon the manner in which the Referencepmere to be calculated in the
absence of an applicable access determination.

These concerns related principally to wholesale BB&vices (which was not
declared) and for WLR services (where the accesgrdaation was limited to
specified geographic areas), although concerns alsoeexpressed that all material
charges might not be included in access deterroimathat addressed other
Regulated Services.

A number of submissions to the August discussigrepaought greater clarity over
the information to be included in the TEM repo#sd criticised the absence of clear
consequences for a divergence between interna costts and external wholesale
charges that these reports might disclose.

Submissions in response to the December discupsioer indicated that declaration
of the wholesale ADSL service and making an acdetsrmination for that service,
as well as making an access determination for th® \8érvice that covered
metropolitan areas, would ameliorate the primaryceons that had been expressed
around price equivalence for those servites.

However, a number of further concerns were expcessthose submissions,
including:

* potential delays to a wholesale customer obtaithiegReference prices where
it was ‘on contract’ for the Regulated Service

» potential for future determinations made by the AC@ arbitrating current
Part XIC access disputes to be nullified

e an absence of price equivalence measures for serthat the Minister might
in future determine should become Regulated Sesf/i€e

3. Assessment against statutory framework

404 38U, clause 18.4(c).

405 33U, Schedule 9, paras 5.1 and 5.2.

406 33U, Schedule 9, para 4.4.

97 AAPT submission, January 2012, p 3; Herbert Gabmission, January 2012, p 3; Optus
Submission, January 2012, p 7.

408 Herbert Geer submission, January 2012, p 3.
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The ACCC considers that the price equivalence eamparency measures are
appropriate and effective, and that these measuligsrovide sufficient transparency
to enable the ACCC to provide assurance to stakeh®that the undertaking
provides for equivalence in price terms and coad#{® which is a matter to be
considered under the Ministerial Criteria instrumen

Hence, the ACCC considers the inclusion of thesasumes supports the view that the
SSU provides for equivalence and transparency epgnopriate and effective
manner.

It is important to note that the price equivaleaod transparency measures have been
modified in light of the submissions made in resgmto the August and December
2011 discussion papers.

For instance, the scope of the Rate Card mechamasrbeen expanded, and it has
been made clear that it will complement and noessgde ACCC access
determinations. It has also been clarified thaepting the SSU will not nullify
subsequent arbitral determinations that the ACCKasian respect of TEBA.

Similarly, reporting templates that provide furtlietails around the transparency
measures to be implemented pursuant to the SSUlesrepublished following
concerns being raised regarding a lack of detailrad them. These templates on their
face appear suitable, and were not the subjeaitafat comment in the submissions

in response to the December discussion paper.

Further, and importantly, the ACCC has since madess determinations for the
wholesale ADSL service and the WLR service thakecewnetropolitan areas. These,
combined with the ‘pull through’” mechanism for frgwaccess determinations,
provide assurance that price equivalence is likelye achieved over tinf&.

The ACCC considers that the ‘pull-through’ mechanaso resolves the concern that
was expressed around the lack of clear consequérrcasnaterial divergence that
Telstra reports in external wholesale prices akelrmal unit costs. This is because the
ACCC will be able to recalibrate external wholegaiees should this be appropriate
by varying an access determination.

The ACCC notes that, notwithstanding some posithenges that Telstra has made,
there could still be potential for some wholesalstomers to be delayed in accessing
all the Rate Card prices for Regulated Servicesefdihan for the wholesale ADSL
service). This would be the case for a wholesagtarner that has current
commercial pricing for the service, and will conténuntil that pricing expires.

That said, Telstra has advised that wholesale mestowill be able to access the rate
card prices in respect of around 85 per cent oluRegd Services (by revenue) from

409
410

Ministerial Criteria Instrument, subpara 4(g)(i).

A FAD that specified WLR pricing for metropolitareas was made in December 2011. The
declaration of the wholesale ADSL service and &erim access determination for that service
was made on 14 February 2012 following a publiaiing The reasons for making those
decisions are provided in the ACCC's reports whiod available atvww.accc.gov.au
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the date that the first rate card is publishedhwhis proportion increasing as further
wholesale customer service schedules expire antegdle customers move to
terminate their agreements.

Further, it is not clear that, should there be @even commencement of the Rate
Card mechanism for particular wholesale customedsparticular services, this
would necessarily raise strong equivalence concerns

This is because, for those Regulated Servicesbia the subject of ACCC pricing
determination at the time the current service sgleedias negotiated, it is likely that
wholesale customers gained at least some commadyahtage when agreeing to
that pricing, as would be consistent with the besgmblicy position that government
has taken that commercial agreements can taked@ece over regulated rates.

For wholesale ADSL services, for which there wootd have been an access
determination at the time of any existing commer@greements being struck, the
SSU will provide for wholesale customers to acdhesate card prices prior to the
expiry of their contracts. A wholesale customer tvd able to make such an election
within three months of the first Rate Card beinglmied.

It is important to note that making such an elegtemwholesale customer will be
choosing between the net prices payable underxibgrgy contract and the rates
published on the Rate Card. Similarly, a wholesaktomer that elects to access the
Rate Card prices will be required to do so foitalivholesale ADSL services.

That is, Telstra has not undertaken to apply exgdbespoke discount arrangements
or specials that might exist under a contract éoRlate Card prices, or continue to
supply any (more basic) ADSL services at belowRlaé& Card prices should this
election be made. This limitation is appropriateptherwise the achievement of price
equivalence would be delayed until such time asdlgpecial arrangements (which
vary between wholesale customers) were unwoundainglly.

The ACCC notes the concern around coverage ofcasrvhat subsequently become
Regulated without being declared, however consitheasthis is unlikely to
eventuate.

Non-price equivalence and transparency measures
1. Overview

The SSU contains a range of specific non-pricevademce and transparency
measures, including commitments in respect of djpera quality, technical quality,
systems support and information in relation to Ratgal Services. These
commitments are supported by Telstra’s overarchqgvalence commitment.

Operational quality
Operational quality refers to the time taken tavate/provision or rectify a fault for a

Regulated Service. The SSU includes a number a@ifgpeommitments in this
regard, including:
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« system and process commitmefits;

e equivalence and transparency metrics which eshtabésvice levels against
which Telstra’s performance is to be measttédnd

« reporting commitment’?

Telstra undertakes to establish order managemsterag and other
systems/processes relating to the activation/piavisf orders and fault rectification
for Regulated Services. These will be equivalentitiets of work, basic telephone
services (BTS) and Wholesale ADSt For the Line Sharing Service (LSS),
Unconditioned Local Loop Service (ULLS) and DTCI% systems/processes will be
built to meet the equivalence and transparencyiosdur the relevant service levels
required under Schedules.

The metrics establish service levels (i.e. minintumeframes) for the
activation/provision and fault detection/handlirgtification of Regulated Services
as well as the availability of wholesale custonmeenfaces including LinxOnline
Ordering web services (LOLO). The metrics also fone basis for:

* any investigation by Telstra of non-compliant résaind proposed steps to
rectify the non-compliance (‘fixes’); and

* the provision of rebates (together, the ‘fix angt pgechanisms’).

The fix and pay mechanisms apply when Telstra’simetporting demonstrates a
Reporting Variance which is defined as either:

* avariance of negative 2 per cent or more betweeiopnance provided to
wholesale customers and Telstra’s retail businegs un respect of BTS,
wholesale ADSL metrics and DTCS; or,

* avariance of negative 2 per cent or more froomtiremum percentage
performance threshold in respect of LSS, ULLS, TEBAd LOLO
availability.**°

Telstra’s metric reporting and, consequently, tkehd pay mechanisms, are subject
to certain exclusion8? Where an exclusion applies to a ticket of worlat tiicket of
work will not be counted for the purpose of metaporting and rebates will not be
e418

payabl€.

411 SSU, clause 11 and clause 13.

412 gsU, Schedule 3 and clause 16.

43 3sU, clause 16.

44 3su, clauses 11.1, 11.2 and 11.3 respectively.

45 3sU, clauses 11.4 and 11.5.

416 33U, Schedule 1, Definition of Reporting Variance
47 ssU, Schedule 3, para 10.

418 33U, Schedule 3, para 10 and SSU, Schedule& dpar
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Telstra also commits to provide quarterly operatlaguivalence reports to the
ACCC and ITA which will include average performamesults for relevant
metrics®™® Further Telstra commits to measure and comparetid and wholesale
performance and report to the ACCC on Common Réthiblesale Job Tasks within
6 months from Commenceméht.

Equivalence in quality of systems support

Quality of systems support refers to the suppavidled to an access seeker to
interact with the access provider’s operationapsupsystems — for example, to place
customer orders or diagnose faults.

Telstra commits to ensuring that LOLO and a businesusiness interface
(Wholesale B2B interface) will be fit for the pugmof performing a specified set of
functions?! These systems are to have a high degree of féljadoid Telstra has
provided a LOLO-specific metric which measuresshgtem’s availability against the
specified service level (at least 98 per cent up}itii

Telstra also undertakes that the standarelaibility and response accuracy for
service qualification systems for Copper Serviaewiged to wholesale customers
(except ULLS) will be equivalent to those providedrelstra retail business unfts.

Technical quality
Technical quality refers to the functionality ofdReated Services.

The specific commitments in the SSU relating tdntecal quality in the provision of
wholesale ADSL have been superseded by the ACC&lmuichtion of wholesale
ADSL and will therefore not take effet.

Pursuant to the overarching equivalence commitmieistra undertakes that the
supply of Regulated Services to wholesale customigirbe equivalent in respect of
technical quality®

Information equivalence

Information equivalence is intended to amelioratg @nfair advantage that Telstra
Retail may gain as a result of its access to in&tiom about Telstra’s network or
operations that may not otherwise be availablelolesale customers.

To this end, Telstra commits to establishing anthtaming wholesale customer
engagement arrangements. For each wholesale custbahsra will appoint a
manager or customer team that is appropriatelyuresd to deal with and respond in

49 38U, clause 16.2(a) - (9).
420 ssU, clause 16.5.

%21 ssU, clauses 13.1 and 13.2.
422 33U, Schedule 3, para 9.
42 38U, clause 13.5.

424 38U, clause 15(e).

425 33U, clause 9(a)(i).
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a “timely and effective” manner on matters liketydffect the delivery or operational
quality of Regulated Servicé¥.Telstra commits to use monthly customer reviews to
update wholesale customers of relevant networkesysor product upgrades or
developments through monthly customer reviéii addition, Telstra undertakes to
provide Copper Network Notifications and noticawdjor network modernisation or
upgrades$? This commitment includes notifications on planesénts in relation to:

e planned maintenance or repair work;
» availability of ADSL capability;

e exchange service area information;

* major network incident notifications;

» other general service or provisioning matters inipgmperational support
systems (OSS announcements);

» disaster recovery plan (DISPLAN) information; and

« major network modernisation and upgrades (at [@@steeks notice).
2. Submissions
Operational quality

Optus notes that Telstra’s system/process commisytknnot require that Telstra
change its current systems which Optus submitsotiprnovide for EOJ?° Optus
states that an independent audit is required ter&so the ‘gap’ in delivering
equivalent outcomes arising from Telstra’s systeamssyell as a commitment from
Telstra to close the gdp.

Optus and Herbert Geer submit that the metricsad@lemonstrate equivalenté.
Optus suggests that they should facilitate an ass&® of performance based on
actual performance rather than whether the minirsarvice level has been nfétin
particular, the LSS, ULLS and TEBA metrics, whigk dased on an absolute
minimum service level rather than a comparison wéhormance provided to Telstra
retail business units, should be compardtive.

Further, Optus raises concerns around the inadegoape of the ULLS metrics
(which do not include enhanced service assuramoesjethe TEBA metrics and the
wholesale system metrics and submits that certalrSLand DTCS service levels are

426 3sU, clause 14.2(a).

427 38U, clause 14.2(c).

8 3ssuU, Schedule 4.

429 Optus submission, September 2011, p 27.

430 Optus submission, September 2011, p 28.

431 Optus submission, January 2012, p 8; Herbert @demission, January 2012, p 19.
432 Optus submission, September 2011, p 28.

433 Opus submission, January 2012, p 8.
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not sufficiently high'®** Herbert Geer consider that Telstra’s commitmerndeéntify
Common Retail/Wholesale Job Tasks does not ganfaugh?®

Both the CCC and Optus submit that the exclusicalldfiBN activities from the
metrics is inappropriat&®

Herbert Geé?’ and Macquarie Telecdri submit that the ACCC should be given an
express power to vary or add to the list of Comiplar&etail Services and/or metrics
to better reflect equivalence.

Submissions state that the rebate scheme is itig#én countering the incentives of
Telstra to engage in sabotage behaviour. In tigarce the CCC submits that the
rebate scheme should compensate wholesale custantkiscentivise Telstrd?
Optus submits that the rebate scheme fails to d& deéerbert Geet;' the CCC* and
Macquarie Telecoff? also submit that the rebate payments are tooTtne.CCC
contends that the rebates should scale with theriggwof the breach

Optug® and the CCE® object to the rebate scheme being the sole means t
incentivise Telstra to provide equivalence in opiereal quality and consider that
there should be a focus on fixing the cause of equivalence. The CCC submits that
the rebates should operate in addition to contahdiyuidated damaged’ Optus also
objects to participation via entry into an agreetyi€n

Technical equivalence

TPG raises concerns around the Megalink 2Mbit/gicebeing the Comparable
Retail Service for DTCS and notes that wholesa&taruers would normally require
DTCS with significantly greater bandwidths than di¥&band using Ethernet as the
underlying technolog¥”’

Quiality of systems support

Optus submits that the metric reporting regardihglesale systems is inadequate as
Telstra only commits to reporting on the availapibf LOLO and is not obliged to

434
435

Optus submission, January 2012, p 9.

Herbert Geer submission, January 2012, p 19.

43¢ ccc submission, September 2011, p 16; Optus ss#ion, January 2012, p 8.

437 Herbert Geer submission, January 2012, p 20.

438 Macquarie Telecom submission, January 2012, p 4.

9 ccc supplementary submission, October 2011, p 3-4

440 Optus submission, September 2011, p 31.

1 Herbert Geer submission, September 2011, p 20.

42 ccC submission, September, p 15; CCC supplemesitdomission, October 2011 p 6.

443 Macquarie Telecom submission, September 2011 Maéquarie Telecom submission, January
2012, p 3.

444 ccc submission, September 2011, p 15; CCC sugpitary submission, October 2011, p 6.

443 Optus submission, September 2011, p 32.

446 ccc submission, September 2011, p 15; CCC sumpitary submission, October 2011, p 6.

M7 cce supplementary submission, October 2011, p 5.

448 Optus submission, September 2011, p 31.

49 TPG submission, January 2012, p 2.
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report on the availability of other wholesale syste Optus further submits that as the
measures which relate to service qualification doapply to ULLS, the SSU does
not provide for equivalence as it relates to ULEB/&e qualification. Optus also

submits that the metrics should apply to measundcsequalification?®

Information equivalence

Optus raised concerns around the information etpnea obligationsot being
sufficient to ensure equivalence between Telstetal business units and wholesale
customer® Herbert Geer submit that the information equivatéepmvisions are not
fit for purpose. In particular, Herbert Geer citelstra’s failure to address previous
ACCC concerns as to the potential for greatertglas to the quality and timeliness
of information provided to Telstra’s retail busisamit notifications as evidence of
this contentiorf>

3. Assessment against statutory framework
Ministerial Criteria Instrument

The ACCC must have regard to whether the SSU pesvior measures that ensure
systems used for wholesale customers in relatidmiltog information, ordering,
provisioning, and fault reporting/rectification pide equivalent outcomes and
functionality to the systems used by Telstra’sifétasiness unit&?

The SSU contains a number of commitments releatitis assessment, including:
Telstra’s overarching commitment to provide an egl@énce of outcomes in relation
to systems, procedures and processes used fanghly ®f Regulated Servicé¥;the
specific commitments relating to systems/processatined in clause 11 of the
SSU; and the metric reporting and related fix aag mechanisms. These measures
are discussed in detail under the appropriate Hadtwe assessment below.

The ACCC must also have regard to whether the S8Udes for measurable
standards for the equivalent supply of Regulatatli&ss and enforcement of those
standards, including through service level guampayment$>®> The ACCC
considers that the SSU provides for this throughsérvice levels prescribed in the
metrics. Where a Reporting Variance is identifieelstra must make automatic
service level guarantee payments to wholesale mestopursuant to the rebate
scheme.

Telstra has responded to previous ACCC concernsdrlimits on court
enforceability of Telstra’s non-price equivalencenmitments. The ACCC can
directly enforce Telstra’s service quality and @tiemal equivalence commitments
other than where non-compliance is trivial or ispense to complaints which are
frivolous or vexatious. The ACCC considers thatdahdinary legal meaning of the

450
451
452
453

Optus submission, January 2012, p 9.

Optus submission, September 2011, p 32 to 34.
Herbert Geer submission, January 2012, p 20.
Ministerial Criteria Instrument, subpara 4(g)\vii
44 38U, clause 9(a)(ii).

455 Ministerial Criteria Instrument, subpara 4(g)(iii
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word ‘trivial’ is well understood and that this géshold will not unduly restrict the
ACCC'’s ability to enforce compliance with the coniments.

In addition, Telstra has clarified that in determgwhether a particular equivalence
issue is trivial for the purposes of assessingcmmpliance with its service quality
and operation equivalence commitments, the acceptainan equivalence complaint
by the ITA and enforcement of the overarching eglgémce commitment — the extent
to which the matter involves or is reflected ingpRrting Variance may be taken into
account, but is not determinative of whether thétenas trivial*** The ACCC
considers that this addresses Herbert Geer’s cotieat the definition of trivial could
undermine the enforcement and dispute resolutiochamésms in the SSt’

The ACCC must have regard to whether the SSU pesvior equivalent notification
to Telstra’s wholesale customers and Telstra’sIretsiness units of matters relating
to Telstra’s networks which affect the deliveryoperational quality of Regulated
Service<™ In this regard, the ACCC notes that the specifiovork notification
periods in the SSU are generally not tied to anvedgnce-based standard. However,
Telstra undertakes to provide equivalent informatbout the technical and
operational quality of relevant Regulated Servip@suant to its overarching
equivalence commitmefit? On this basis, the ACCC considers that the SSUsmee
the Ministerial Criteria Instrument requirements.

Appropriate and effective

The ACCC has assessed the non-price equivalenceaarspharency measures in
terms of whether they can be expected to providévatence of outcomes during the
interim period. Based on such assessment, the A€@€iders that Telstra’s specific
non price commitments, in combination with the @vehing equivalence
commitment and dispute resolution mechanisms, atgliin favour of the view that
the SSU provides for non-price equivalence andsparency in an appropriate and
effective manner.

Operational quality

The ACCC considers that the commitments in the 834aling to Telstra’s

underlying systems and processes for Regulatedc@srare an important component
in providing operational equivalence of outcomesrduthe interim period. For
example, Telstra undertakes that wholesale ADSUceRactivation orders will occur
in an equivalent manner regardless of whether ttleras received from a wholesale
customer or Telstr&? Similar commitments apply for tickets of work aBR@S
activation/provision and fault rectificatidf. These commitments are court
enforceable.

456 3sU, Schedule 3, para 1(c).

Herbert Geer submission, January 2012, p 25.
Ministerial Criteria Instrument, subpara 4(g)(v).
459 38U, clause 9(a)(iii).

40 3sU, clause 11.3(a).

%1 ssU, clauses 11.1 and 11.2.

457
458
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The ACCC notes that the SSU does not require Belistestablish equivalent systems
and processes for LSS, ULLS and TEBA, rather iigelsl Telstra to provide order
management systems and other measures that erebilieaTo meet the metrics.

The metrics for LSS, ULLS and TEBA refer to an dbsolevel of performance

rather than comparing performance against thatigeavto Telstra retail business
units. While Optus and Herbert Geer identified #sa concern, the ACCC considers
that the relevant service levels appear to profodan appropriately high level of
performance. Further, should these service lewvalisailect equivalence, any
disparity is likely to become apparent throughriguirement for Telstra to measure
and compare its retail and wholesale performandeeport to the ACCC on
Common Retail/Wholesale Job TadKsTelstra can then propose changes to the
existing metrics, with any variations being subjecACCC approval.

The metrics require reporting on whether a serl@eel has been met rather than
requiring Telstra to report on the actual time take perform fault rectification for
wholesale customers and Telstra retail businegs.unithis regard, Optus submits
that the metrics do not measure equivalence. Ggdsassubmits that Telstra’s
commitment to report the average cycle time foheRegulated Service and its
Comparable Retail Service (Average Performance IBegil disguise non-
equivalence due to the averaging. However, Tematrst provide the full data set used
to calculate Average Performance Result, whereasted by the ACC¢? Should
these results reveal an equivalence issue, the A€@@nvestigate the conduct under
the overarching equivalence commitment.

Although several respondents raised concerns arthenservice levels for ULLS, the
ACCC considers that the service level for the Ulth&ric (3 days for Bands 1 and 2
where there is an intact metallic path) is appedprand represents a significant
improvement on the timeframes specified in the Ullh@ustry Codé®*

Telstra has responded to submissions around tkefaan express power for the
ACCC to require Telstra to revise the service lewelthe metrics, by committing to
vary the SSU to ensure that the metrics remainistamg with any ACMA or
Ministerial change to retail Customer Service Gotea (CSG) standardS Further,
should it become evident that the service levedsat providing equivalence, the
underlying equivalence issue can be directly adeesia the ITA scheme or under
the overarching equivalence commitment.

Submissions also suggest that the effectiveneggeahetrics is undermined by the
broad exclusions in the SSU. The ACCC notes that miothe exclusions, such as
that relating to mass outage events, are well whoed from the OSP context. In
relation to the NBN exclusion, the ACCC notes Tral$tas restricted the effect of the
exclusion through a causal link to NBN-related\atiés in any Rollout Region or

462 SSU, clause 16.5.

463 38U, clause 16.2(g).

464" Unconditional Local Loop Service Ordering Proeiting and Customer Transfer Code
(CS69:2005).

45 38U, clause 16.1(H.
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migration of a copper lin&° The exclusion now only applies to metrics whicé ar
compared against an absolute level of perform&fice.

The ACCC considers that the transparency commitmneriause 16 of the SSU will
enable the ACCC to identify instances where théusxans have been misapplied or
are potentially undermining the effectiveness eftietrics.

In relation to industry concern around the serlésel rebates, the ACCC notes that
the rebate scheme is not the sole measure forcemh@nt of Telstra’s service quality
and operational equivalence commitments. As theseritments are both directly
enforceable by the ACCC and supported by the oglerzg equivalence commitment,
Telstra will be incentivised to provide equivalemieen its exposure to potential
court orders for compensation and, in some circantgts, pecuniary penalties for
non-compliance with the SSU.

The SSU also contains a number of mechanisms tiyreperational equivalence
issues. In the first instance, where the metrigsaka Reporting Variance, if Telstra
determines that there has been non-compliancel] get out steps to further
investigate and/or rectify the non-compliari®aholesale customers have recourse
to the ITA which can issue binding directions onstia to comply with its systems
and process commitments, and can require Telstreothfy its systems or processes
in order to resolve an equivalence issue. In agldithe SSU includes detailed
rectification mechanisms in respect of possiblabties of the overarching
equivalence commitment.

Technical quality

The overarching equivalence commitment obligestii@éete provide Regulated
Services of an equivalent technical quality torélevant Equivalent Servi¢€. The
ACCC considers that the list of Equivalent ServiceAttachment B of the SSU
represent an appropriate comparator for the teahfuactionality of essential
wholesale inputs and an effective basis againstiwtu measure Telstra’s
performance in delivering technical equivalence.

Quiality of systems support

The quality of systems support available to whdiesastomers will also be
important to ensuring wholesale customers are eled/ operational equivalence in
the interim period. In this regard, the ACCC unthands that Telstra’s commitment to
meet the service level of 98 per cent availabflityLOLO is comparable to that
provided to Telstra Retail. The ACCC considers thatmetric reporting and fix and
pay mechanisms will incentivise Telstra to complthvthis commitment.

In relation to the concern raised by Optus regaythick of reporting for wholesale
customer facing systems other than LOLO, the ACGtesithat any non-equivalence
issues that stem from those systems could be thjecdwf the ITA process.

466 33U, Schedule 3, para 10(a).

47 ULLS, LSS, TEBA and LOLO availability under Scheel 3 of the SSU.
48 3sU, clause 16.3(a).

49 33U, clause 9(a)(i).
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The ACCC considers that Telstra’s commitment tovjgh® for equivalent system
reliability and response accuracy provides for quivelence of outcomes in respect
of service qualification. Further, for new servipgalification systems, Telstra
commits to use the same systems, which is akin @gaivalence of input standard.
The exception is for ULLS for which the ACCC undarsls Telstra has effectively
codified “current practicé™ by undertaking to permit wholesale customers ® us
ULLCIS and the LSS service qualification tod1sShould arequivalence issue arise
in relation to ULLSservice qualification functionality, this could bemedied through
the ITA process.

Although the metrics do not apply to service quediion, the SSU provides for
improved transparency through Telstra’s commitnenpublish the processes and
systems used for service qualification for eachuRegd Service and its Comparable
Retail Service!?

Information equivalence

The ACCC considers that Telstra’s commitments i@diggrwholesale customer
engagement have the potential to increase theitiessl and quality of information
available to wholesale customérs.

Telstra’s improvements to the notification commititseare also likely to provide
greater assurance as to information equivaléfié@ar example, in relation to the
Major Network Incident Notifications commitment, [$&a undertakes that a suitably
senior and qualified representative of the whokebalsiness unit will participate in
any crisis management team as a means to ensurghbli@sale customers will
receive information in a manner consistent withsirel retail customers.

The ACCC'’s previous concern around the need tafglaow the proposed network
notifications in Schedule 4 compare to the infoioratind notice periods available to
Telstra’s retail business units has been mitigdiesugh Telstra’s inclusion of
information equivalence within the scope of theravehing equivalence
commitment.’

Equivalence in relation to the Telstra Exchange Bui  Iding
Access Service (TEBA)

1. Overview

Telstra’s ownership and control of exchange buddiand its terms and conditions of
access to facilities within exchange buildings cliseaffects the ability of wholesale
customers to compete.

470 Telstra supporting submission, December 201B.p 1

471 3sU, clause 13.5(b).

472 3SU, clause 11.8.

473 August discussion paper, p 107.
474 3sU, Schedule 4, para 7.

475 38U, clause 9(a)(iii).
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Pursuant to the Regulated Services Determinat@nSSU must provide appropriate
and effective equivalence and transparency meaduregy the interim period in
relation to TEBA, which is defined as the use okanhange building to facilitate the
supply of an active declared service by Telstrioothe purpose of enabling
interconnection of facilities operated by accegkses to enable the supply of such a

service?’®

The SSU includes the following specific TEBA comménts. These are supported by
Telstra’s overarching equivalence commitment.

Queue Management

Telstra undertakes to process internal and extaplications for TEBA and
External Interconnect Facilities in an “equivalemnner” via a single queue on a
“first in, first served” basi§’’

In addition, Telstra commits to detailed queue ngana@ent principles to apply in
circumstance where common construction works ayeired to make space at an
exchangd’® Any application for augmentation or expansionmeachange will be
subject to sufficient work being undertaken tosfgtother queued applications that
are dependent on the completion of that wiétkdnce approved, later applications
that are dependent on those works or are not oibesafe to implement may be
placed on hold® Telstra must notify any wholesale customer affgtte such a
decision as well as inform them of the timeframedompletion’® Telstra must also
notify all wholesale customers in the queue oncekwscompleted or where
completed by a wholesale customer, after a Jointfietion Inspection has been
undertakerf®?

Reservation of capacity by wholesale customers

The SSU makes provision for wholesale customersderve exchange space for their
future anticipated requirements for up to 36 mofithghis is equivalent to the length
of time for Telstra exchange space reservatiéfmspplications to reserve exchange
space will be processed in accordance with ordim&$A processes, including the
queue management principf@sThis will involve undertaking a Preliminary Stutly
determine whether sufficient floor space is avadali there is, it will be reserved
accordingly, though activities such as “power orcanditioning viability audits” will
not be undertaken until the space is to be &ed.

476 Regulated Services Determination, subsection 5(2)

477 38U, Schedule 13, subpara 1(b)(i).

478 3sU, Schedule 13, subpara 2(a).

479 3sU, Schedule 13, subpara 2(b), referred to apébdent Applications”.
480 33U, Schedule 13, subpara 2(d).

48l 3sU, Schedule 13, subpara 2(f).

482 3sU, Schedule 13, subpara 2(h).

483 38U, Schedule 12, subpara (d)(iii).

84 38U, clause 12.1.

485 3sU, Schedule 12, subpara (a).

486 3SU, Schedule 12, subpara (d).
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Exchange capping

Telstra commits not to reject an application foress to an exchange building on the
basis of lack of exchange capacity unless Telstsaumdertaken an onsite audit of the
exchange within the previous 30 d4§/s-urther, any decision to cap an exchange or
reject an application on the basis that an exchangapped must be approved by the
TEBA Governance Committe.

2. Submissions

Submissions in relation to the July SSU expressedarns that only Telstra was
permitted to reserve exchange capacity or accessiéonal interconnection
facilities*® In this regard, Optus and the CCC submitted tleddtfa’s queue
management commitments were undermined by the atioevmade for Telstra to
reserve capacity for 36 montt{¥$ Macquarie Telecom stated that the arrangements
allowed for Telstra to maintain privileged accesgxchange capacity and
interconnect facilitie$™

In regards to queue management, Optus stated thasinot possible to assess
whether the commitments delivered equivalence é&draehad not committed to
establish a common ordering proc&$©ther submissions emphasised the need for
“genuine equivalence” in order to mitigate legaoyneerns over Telstra’s control of
exchange$” Herbert Geer pointed to Telstra’s past practiegtigularly in relation to
exchange capping, to suggest that Telstra woultiraento use its control of
exchange facilities to impede competitit8hOptus suggested that the TEBA
governance arrangements were ineffective and sheogicessly provide for
independent oversight:

In response to the December discussion paper, HéBeer sought clarity over
whether the overarching equivalence commitmentiappd TEBA?® The CCC

stated that the requirement that access seekerepagserved TEBA space can only
be considered equivalent if the costs are baseHeoMEM?*” Optus submitted that
the TEBA metric should be expanded to reflect stgper than the timeframes for the
joint completion inspection proce$s.

3. Assessment against statutory framework

487 3sU, clause 12.3(a).

488 3SU, clause 12.3(b).

489 Optus submission, September 2011, p.35; CCC ssgioni, August 2011, p 3.
490 Optus submission, September 2011, p.34; CCC ssioni, August 2011, p 3.
491 Macquarie Telecom submission, September 2011, p 4

492 Optus submission, September 2011, p 35.

493 AAPT submission, September 2011, p 4.

494 Herbert Geer submission, September 2011, p 20.

495 Optus submission, September 2011, p 34.

49 Herbert Geer submission, January 2012, p 13.

497 cccC submission, January 2012, p 2.

498 Optus submission, January 2012, p 9.
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The ACCC considers that Telstra’s TEBA commitmewtsich are now supported by
the overarching equivalence commitment, providesfprivalence and transparency
in an appropriate and effective manner.

While a number of the TEBA commitments broadlyeefiTelstra’s existing TEBA
processes and procedures, the codification of thgaagements in the SSU will
ensure Telstra’s compliance with the measures.

For example, Telstra’s commitment to process &lrimal and external applications
on a “first in, first served” basis via a singleegee serves to establish a clear
benchmark against which Telstra’s delivery of TE&# be readily measured.
Further assurance is provided by way of Telstrarmmitment to keep wholesale
customers informed of delays occasioned by apphicatbeing placed on hold as a
result of common construction works and associaktensions of time. The ACCC
considers that this is likely to promote competitly allowing access seekers to plan
their operations more effectively. It may also pptraccess seekers to identify any
causes of delay and refer the issue to Telstrd,Tiher the ACCC for resolution.

Telstra has also responded to submissions thoudgriatking to implement
meaningful improvements to TEBA arrangements wiiehACCC considers will
promote equivalence of outcomes. For example, 81¢ Sow addresses concerns
around Telstra’s ability to access reserved capacitan as needs basis and bypass
any queue processes where it has reserved excbapageity through a provision for
wholesale customers to reserve a TEBA allocatianéet their reasonably
anticipated future requiremeritd This will promote equivalence and efficiency by
enabling access seekers to undertake their owrorlepanning. Concerns as to the
potential for this mechanism to be gamed by acseskers are mitigated by the
requirement that wholesale customers pay for thegef any reservation.

While the ACCC notes that Telstra has not commititeglstablish a common ordering
process, imposing an EOI standard would necessitateeplacement by Telstra of
legacy systems with a single order processing syatad involve substantial cost.
The ACCC considers that the specific TEBA committeen the SSU will promote
equivalence of outcomes. Further, should the aeeegts not prove to be fit for
purpose over time then this is something that cbelthe subject of an investigation
by the ITA or addressed under the overarching edeince commitment?

Wholesale customers and the ACCC have previouslychacerns over the
transparency of Telstra’s decision-making with ez$go TEBA arrangement and, in
particular, Telstra’s decisions to cap exchangeshik regard, the ACCC considers
that the SSU will provide for increased transpayesround TEBA arrangements.

For example, Telstra undertakes to maintain a TERA&ernance Committee which
will be responsible for overseeing Telstra’s cormptie with Telstra’s TEBA

commitments, responding to information requestsiftbe ACCC and for approving
decisions to cap exchang@sTelstra has also committed to provide the ACCQiwit

49 3sU, clause 12.6 and Schedule 12.
0 pecember discussion paper, p 19.
01 38U, clause 12.5(a), (b) and (c) respectively.
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details of floor space that Telstra has reservedjgped exchanges, potentially
capped exchanges and any exchange building whit MBN PO1°? and will
provide updates on reservations 10 business dsgrsaafy chang&® The ACCC
considers that these arrangements facilitate apptepndependent oversight of
Telstra’s compliance with its interim TEBA commitnis.

Organisational measures
1. Overview

The primary objective of the organisational measisdo promote interim
equivalence and transparency through addressirggra'sl ability and underlying
incentives to favour its own retail business todisadvantage of wholesale
customers. Effective organisational arrangementisinvirelstra should better align
Telstra’s incentives to deliver price and non-pecglivalence by ensuring that
Telstra has limited incentives to discriminateamdur of its retail business.

Clause 8 of the SSU requires Telstra to maintagna@rmore separate wholesale,
retail and network services business units andides a number of commitments
around how these separated business units deakagthother. In addition, it
contains measures intended to realign Telstra eyaplmcentives with the objectives
and performance of their respective business units.

2. Submissions

A number of submissions received by the ACCC dtaethe SSU should provide
stronger ring-fencing arrangements.

Optus submits that Telstra’s wholesale busineds anid network services business
units should operate independently and should gsigdily separated. Optus also
submits that there should be internal contracteéen the Separated business units.

The CCC submits that the network services businegshould be better
separated’ Optus submits that the network services busineis should treat
Telstra’s wholesale business units and the retsiiness units equivalently. Herbert
Geer express the view that wholesale customerdagbeuwable to deal with the
network services business units directly on a éeesérvice basis, rather than via the
wholesale business unftS.

Optus and VHA submit that management decisiong®business units should be
made by their respective management only. In pdaiicmanagement decisions
should not be made by managers which oversee @ifféusiness units’ AAPT

02 38U, clause 12.1(b).

03 3sU, clause 12.1(d).

04 ccc submission, September 2011, p 14.

50 Optus submission, September 2011, p 22.

%% Herbert Geer submission, September 2011, p 2thdeGeer submission, January 2012, p 23.
s07 Optus submission, September 2011, p 22-23; VHA&sssion, September 2011, p 5.
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raises concerns around marketing activities belages! across Telstra’s wholesale
business units and retail business utfits.

Further, Optus, the CCC, VHA and AAPT express camcaround managers who
determine wholesale pricing carrying out other fiows for retail business unif§’
In this regard, Optus notes that the head of Te&lRetail Marketing also has
oversight of Telstra’s wholesale pricing decisions.

Macquarie Telecom also raises concerns aroundoihy ®f staff to move
permanently between the business utits.

Herbert Geer, the CCC and Optus submit that theptians undermine the
organisational measur&'s Herbert Geel” and Optus?® also express concerns around
the “customer excellence” clause.

Herbert Geer submit that the threshold for enforemtr-that the breach must not be
‘trivial'—is unclear and is open to substantialmlisation>** Optus® and Herbert
Geer*® consider thaall breaches should be enforceable by the ACCC.

3. Assessment against statutory framework
Ministerial Criteria Instrument

The Ministerial Criteria Instrument (at subparadr&fg)(ii)) requires the ACCC to
have regard to whether the SSU provides for Tetstraaintain organisational
arrangements within Telstra that promote interiam$parency and equivalence,
including the arrangements and measures set @dhadule 1 to the Instrument.

The ACCC has assessed the extent to which the isegemmal measures are likely to
promote interim transparency and equivalence a@sopés consideration as to
whether the organisational measures are appropmateffective in the context of
section 577(3) of the Telco Act.

The ACCC considers that the organisational arramgesrand measures in the SSU
are broadly consistent with those set out in Scleetlof the Ministerial Criteria
Instrument. The ACCC therefore considers thatrtilgates in favour of acceptance
of the SSU.

Appropriate and effective

%08 AAPT submission, January 2012, p 8.

209 Optus submission, September 2011, p 22-23; C@&ssion, September 2011, p 10, VHA
submission, September 2011, p 5; AAPT submissiepteédnber 2011, p 3; CCC submission,
December 2011, p 2.

Macquarie Telecom submission, September 2011, p 3

Optus submission, September 2011, p 24; CCC sgion, September 2011, p 15; Herbert Geer
submission, September 2011, p 21.

Herbert Geer submission, January 2012, p 21-22.

Optus submission, September 2011, p 22-23.

Herbert Geer submission, January 2012, p 22.

Optus submission, September 2011, p 24.

Herbert Geer submission, January 2012, p 22.
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The ACCC is of the view that the organisationahagements will support and
promote Telstra’s compliance with the interim e@lénce and transparency
commitments. This militates in favour of the ACC®\gerall view that the price and
non-price equivalence and transparency measuregpprepriate and effective.

In assessing the organisational measures, it is agla@vant to note that the Minister
has clearly stated that the requirement for intearansparency and equivalence
measures is not intended to require Telstra toempht functional separation during
this period®*’ In this context, the Explanatory Statement toNtieisterial Criteria
Instrument states that functional separation wo@duire a much stricter form of
organisational separation than is intended undemtierim transparency and
equivalence measures?

This guidance has informed the ACCC's views asltietiver the arrangements are
appropriate and effective. In this regard, the AQ@@es that a number of parties
submit that the SSU should provide stricter orgatiosal arrangements — including,
for example, internal transactions between sepétatmess units, requiring the
network services business units to deal directth wiholesale customers, and
decentralised management decisions. However, tHeéA\Cnsiders that such
arrangements may be disproportionately costlyixaab any benefit of their effect in
light of the interim nature of the measures.

Separation of business units and staffing

Telstra commits to maintain separate wholesalaijlr@hd network services business
units>*® The main focus of the organisational arrangemisras separating retail
business units from the network services and whtddsusiness units, and vice versa.

The ACCC considers that Telstra’s commitments idiggrthe separation and
staffing of business units is likely to promote m@ilence. For example, the
requirement that only wholesale business units kbanérol over wholesale customer
sales and management of service delivery will prea@aother business unit with
competing incentives (i.e. retail business unitsif performing these functions. This
measure is further supported by the prohibitioremployees of wholesale business
units undertaking work for retail business units] aice versa.

In response to submissions concerning the adegqfagparation arrangements in
respect of the network services business unittreelgas stated that the separation of
the functions of the network services businessiarfgirimarily to ensure that staff in
that business unit are not incentivised to givégremce to retail customers or
orders.®®

Senior management

7 The Hon Stephen Conroyledia Release: Structural reform of telecommuna#tia step

closer,24 June 2011h{tp://www.minister.dbcde.gov.au/media/media_reds#2011/20%
Ministerial Criteria Instrument, Explanatory Statent, p 2.

*19 33y, clause 8.1.

%20 Telstra supplementary submission, August 208L, p
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Telstra has addressed ACCC concerns regardingatiie-out for staff with
management responsibilities through the inclusiom@asures that apply to
employees with Line Management Responsibiliti€$hese apply for all types of
Line Management Responsibilities, including thadating to marketing functions.
The ACCC considers that these measures are ligglyamote price and non-price
equivalence, by ensuring that managers cannotfespensibilities for different
Separated business units. This minimises any cbfliinterest of those managers, a
concern raised in submissions.

There are several limited exceptions to these nmessuncluding a carve-out for the
CEO, the COO and other roles approved by the AGR@is regard, Telstra submits
that “as Telstra is a single company, management andtirgpbnes must necessarily
come together at a senior level in the compaffyThe ACCC accepts that
management decisions will be necessarily centdhBssome point in Telstra’s
organisational structure and that the level of oespbility that Telstra has nominated
is not unreasonable.

There is a further exception in respeceofployees whose functions arise solely as
part of group wide responsibilities, such as HuRasources officer§? The ACCC
considers this exception to be operational andkalylito undermine the effect of the
organisational measures.

Staff with pricing responsibilities

The ACCC notes concerns raised in submissions drdalstra managers
determining wholesale pricing and also having resfmlities for retail business
units. In response to these concerns, Telstra taldey that a GMD who has
responsibility for company-wide pricing must notthe head of a retail business
unit.>** The ACCC also notes that while the SSU does reatlpde employees who do
not work principally for a Wholesale or retail bosss unit from having
responsibilities for company-wide pricing decisipmslstra has clarified that its
commitment not to use or disclose Protected Infoiondo give retail business units
an unfair advantage continues to apply in thesigistances’

Incentive and employee benefit arrangements

Localised incentive measures are instrumental pp@ing equivalence by
minimising any incentive for wholesale or netwoek\sces staff to favour the
interests of Telstra’s retail business units. Talahdertakes that all incentive
remuneration for employees working principally owholesale or network services
business unit will reflect solely the objectiveslgrerformance of that business
unit.>%

2L ssuy, clause 8.10.

%22 Telstra supporting submission, December 2011, p 6

%2 3sU, clause 8.10(c)(ii); also see Telstra’s sujpp submission, December 2011 p 6.
24 38U, clause 10.5(d)(i).

% 3sU, clause 10.5(e).

%26 3sU, clauses 8.6(a) and (b).
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The ACCC considers that Telstra’s proposed incerdivd employment benefit
arrangements, and supporting compliance procegsmapte equivalence and
transparency.

Whilst there are some exceptions to the incentideeanployee benefit arrangements,
the ACCC considers that these would be unlikelyrtdermine the effectiveness of
the measures.

Customer excellence clause

Response submissions express concerns aroundtérgigbimpact of the “customer
excellence” provisions in the SSU which providet #maployees who undertake
“certain bona fide efforts to resolve a customsués would not breach the
organisational measures in the SSU.

Telstra explains that the rationale for this claiss® avoid the pitfalls that separation
can have on customer service and the overall custerperience’ In addition,
Telstra states that “there are checks and balaneassure that the exception cannot
be used by Telstra to commit breaches of the S5T’he ACCC notes that these
include prohibitions against “win-back” or markegiactivity carried out by network
services business unit employees attending endpuserises® The ACCC considers
that these “checks” mitigate concerns around tkeadith of the exception.

Compliance and enforcement

The SSU includes commitments by Telstra to mairggstems and processes to
ensure compliance with the organisational meastires.

The organisational measures are directly enforedaypthe ACCC in court save that
Telstra will not be in breach where non-compliaiscgivial and the ACCC cannot
take any action in response to complaints whichvaratious or frivolous. The
ACCC does not consider that this threshold willulgdestrict the ACCC’s ability to
enforce compliance with the organisational measures

Information security
1. Overview

The purpose of the information security measurés ensure that Telstra does not
misuse information obtained by virtue of its veatimtegration to its own commercial
advantage.

Telstra undertakes not to use or disclose Protdnfedmation to give retail business
units an unfair commercial advantageProtected Information includes confidential

%27 3sU, clause 8.9.

%8 Telstra supporting submission, July 2011, p 43.

%9 Telstra supplementary submission, August 2017, p
%30 3sU, clause 8.9(c).

=1 3su, clause 8.7.

32 3sU, clause 10.3.
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and commercially sensitive information obtainedrira wholesale customer, and
certain information derived from that informatiome&re the wholesale customer or its
end user is identifiabl&®

2. Submissions

Optus submits that the undertaking by Telstra touse/disclose information in a
manner which will provide an unfair commercial adtzaye is unclear with regard to
the meaning of “unfair®* and should extend to the use of information bynisgvork
services business und provide theetail business unién unfair commercial

advantagé®

Optus also submits that the primary commitment khapply to the exceptions to
organisational arrangements i.e. when the “cust@xegllence” clause applies and
where work undertaken by one separated businesfouinother business unit is
permitted. Optus further submits that employedh sompany-wide pricing
responsibilities should not be able to access eRustected Informatior?®

The CCC submits that the information security measgenerally comply with the
Ministerial Criteria Instrument, but that the measushould apply to all wholesale
services and not be limited to Regulated Serviées.

3. Assessment against statutory framework
Ministerial Criteria Instrument

The Ministerial Criteria Instrument specifies ttla¢ ACCC must have regard to
whether the SSU provides for effective measurgsdtect against unauthorised
disclosure or use of confidential information amdnenercially sensitive information
regarding wholesale customers or their end-users.

The definition of Protected Information in the SBl&onsistent with the Ministerial
Criteria Instrument and is supported by a numbespetific ring-fencing measures
together with Telstra’s broad commitment not to osdisclose Protected
Information to give retail business units an un&@mmercial advantage.

The ACCC further considers the effectiveness oifrtf@mation security measures
within the context of the appropriate and effecagsessment, below.

Appropriate and effective

The ACCC is of the view that the information segumeasures will limit any unfair
informational advantage Telstra has by virtue @pibsition as a vertically integrated
access provider, thereby encouraging competitiomsamerits. On this basis, the

°%3 38U, clause 10.1.

234 Optus submission, January 2012, p 7.

535 Optus submission, September 2011, p 37.

536 Optus submission, January 2012, p 7.

37 cCC submission, September 2011, p 22.

%38 Ministerial Criteria Instrument, subpara 4(g)(iv)
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ACCC considers that the information security meassupport the view that the SSU
provides for equivalence and transparency in amogpiate and effective manner.

Telstra’s primary commitment not to exploit an “amf commercial advantage would
appear appropriate as it is consistent with theigténial Criteria Instrumert and
reflects the parallel requirement under the MigmatPlan Principle¥?

With regard to Optus’ concern around inadequatermétion security measures for
employees with company-wide pricing responsib#itithe ACCC notes that the
obligation on Telstra not to use or disclose Pietdkénformation to gain or exploit an
unfair commercial advantage continues to applesgpect of these employees.

In response to concerns around the applicatiohedirtformation security to activities
excluded from the organisation arrangements, Eelsis made revisions to the SSU
to make it clear that the information security meas in clause 10 apply to these

activities®*

Telstra has also revised the drafting of clausB(a)to address a concern raised by
Herbert Geer in relation to the disclosure of aggted information to Telstra Retall
in circumstances other than where Telstra Retailrbguested access to the

information®*

The ACCC considers that Telstra’s commitments aficgently broad to address
Optus’ concern around the network services businegsising information to
provide an unfair commercial advantage to theIrbtasiness unit given the
overriding obligation in clause 10.3. This obligetiis supported by ring-fencing
measures and the default position under Telstr@sgsses and systems of ‘no
access’ for network services staff to Protectedrimftion.

Further assurance regarding the effectivenesseainmasures is provided through a
commitment by Telstra to establish and maintaieati¥e measures to monitor
compliance with the information security requiretseimcluding employee education
and performance management for non-compliatice.

Dispute Resolution mechanisms in the SSU
1. Overview

The ACCC is required to have regard to whethelSt& provides effective
mechanisms for the resolution of equivalence depbetween Telstra and its
wholesale customeré:

The SSU provides a variety of dispute resolutiocimaisms, including the
establishment of an Accelerated Investigation F®¢AIP) and an ITA. The AIP and

539
540

Ministerial Criteria Instrument, Sch 1, item 11(i

Migration Plan Principles Determination, Gengmahciple 29(1) and (2).
%1 33U, clause 8.4 and clause 8.9(b)(i).

2 Herbert Geer submission, January 2012, p 23.

3 38U, Schedule 2, para 4.

44 Ministerial Criteria Instrument, subpara 4(g)(vi)
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the ITA constitute a two part process for the resoh of wholesale customer
Equivalence Complaints, which are defined as:

e anon-price complaint or issue that relates t® dikely to have been caused
by a system or process affecting Telstra’s compéanith obligations set out
in Part D (of the SSU); or

e anon-price complaint in connection with a TEBA @rdr process.
Accelerated Investigation Process

Clause 19.1 of the SSU commits Telstra to estaliistAIP as an internal process by
which Telstra can “quickly and flexibly respond &md resolve, Equivalence
Compilaints to the reasonable satisfaction of thelegale customer.” The process is
designed to provide Telstra with an opportunityasolve the complaint by way of a
Rectification Plan submitted to the wholesale costofor approvat®® Telstra can
terminate the AIP where the complaint is the sulpéa Rectification Proposal or a
Rectification Direction made by the ACCC under tiverarching equivalence
commitment enforcement process.

Independent Telecommunications Adjudicator

If a wholesale customer rejects a RectificatiomRleoposed by Telstra under the
AIP, it may refer the matter to the ITA Procé¥slelstra has committed to establish
the ITA as an independent ‘fast tratRprocess for the resolution of Equivalence
Complaints and Migration Plan dispufésBefore the ITA can commence operation,
Telstra must develop an ITA Constitution and Chrasfdndependence for ACCC
approval. The ACCC must also approve the appointwieihe ITA Adjudicator>®

The ACCC can operate as the Adjudicator at thetieleof the referring party’*

Price Equivalence Billing Disputes & General Prieguivalence Disputes

The SSU also provides a mechanism for the resolatid’rice Equivalence Billing
Disputes and other General Price Equivalence DésptitEssentially, the mechanism
provides that a wholesale customer may opt intmagss, detailed in Schedule 10,
whereby disputes over the accuracy of a bill ordddeulation of the price for the
provision of a Regulated Service can be resolvedont having to resort to litigation.
A party’s right to litigation is preserved in bdtistances>® The SSU also provides
that disputes about Major Network Modernisationspi@inated Capital Works

> 38U, clause 19.3(d).

48 35U, clause 19.4(b)(i) and (ii).

47 38U, clause 20.2(b)(ii).

8 Telstra’s supporting submission, July 2011, p.4.

9 38U, Schedule 5, para 7.1.

%0 33U, Schedule 5, para 5.1.

%1 3sU, Schedule 5, para 6.1.

2 38U, clause 18.7 and Schedule 10.

53 3SU, Schedule 10, subpara 1.5(e) and para Jbatdeely.
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Programs and any related negotiations will be xesbby way of applicable
mechanisms in a final access determination madbeeoppCCC>>*

2. Submissions
Herbert Geer, Macquarie and Optus express conesrtisthe ITA’s independenc®.

ACCAN and the CCC consider that wholesale custorsigosild not be bound by ITA
decisions nor have to pay for use or fund the 1*Macquarie Telecom opposes the
need for access seekers to have an ITA agreempleda with Telstra to be heatd.

With regards to the ITA’s powers, AAPT suggests tha monetary caps may limit
the ITA’s power to require Telstra to implement angjor changes to disconnection
processes? Herbert Geer expresses concern over the poténtidelays created by
requirements that a breach be “systemic” and facess seeker to demonstrate that
they have been “materially and detrimentally ateétby it in order to be heard
Optus criticised the constraint on the ITA from nmgka ruling that prescribes or
proscribes a specific system or process, desiggctnology>*°

Herbert Geer and Optus express a preference fek@@&C to act as the relevant
decision-maker®* AAPT and Optus proposed a number of specific amemds,
including that the ITA should operate under thésgliction of the ACCC with the
562

Adjudicator appointed by the ACCC after industrysoltation:

In response to the December discussion paper, Gphumsits that the requirement
that a wholesale customer go through the AIP gaapplying to the ITA would
provide Telstra with an opportunity to game the Igdcess® Optus also submits
that the ACCC should not be bound by the ITA preaglen acting in its capacity as
the ITA and restates previous concerns regardiagéed for wholesale customers to
pay to use the ITA® Herbert Geer submit that there is a lack of glaas to what
effect the deemed acceptance of a rectification plaa wholesale customer under
the AIP may have on the capacity of the ACCC tspearSchedule 11 enforcement
for the same issu& The CCC states that the use of monetary capgustified and
inconsistent with the legislative requirements.

3. Assessment against statutory framework

4 3sU, Schedule 4, para 13.

% Herbert Geer submission, September 2011, p 1tglaie Telecom submission, September
2011, p 3; Optus submission, September 2011 p 38.

56 ACCAN submission, September 2011, p 8; CCC sukions August 2011, p 2.

=57 Macquarie Telecom submission,, September 2081, p

8 AAPT submission, September 2011, p 14.

%9 Herbert Geer submission, September 2011, p 11.

260 Optus submission, September 2011, p 38.

1 Herbert Geer submission, September 2011, p 1usCGubmission, September 2011, p 37.

%62 AAPT submission, September 2011, p 13; Optus ssgiom, September 2011, p 39-40.

563 Optus submission, January 2012, p 7.

264 Optus submission, January 2012, p 8.

%5 Herbert Geer submission, January 2012, p 25.
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Ministerial Criteria Instrument

The ACCC considers that the SSU provides effectieehanisms for the resolution
of equivalence disputes between Telstra and itdeshte customers.

In the first instance, wholesale customers museraguivalence complaints with
Telstra pursuant to the AIP. The ACCC does notidenghat this requirement will
provide Telstra with an opportunity to game the Ipicess, as where a wholesale
customer is dissatisfied with the outcome of thE Al may escalate the complaint to
the ITA. Nor does the ACCC consider that the deeaw@ptance of a rectification
plan under the AIP would preclude a wholesale custts ability to request the
ACCC to exercise its powers under the overarchqngvalence commitment.

Telstra is not required to establish the ITA ad pathe equivalence dispute

resolution mechanisms under the SSU. However, lesitdone so, the ACCC must
have regard to whether the organisational and gewee arrangements in respect of
the ITA meet the requirements of Schedule 2 tdvivgsterial Criteria Instrumertt®

The ACCC is satisfied that Telstra has met eachade requirements under Schedule
5 of the SSU.

Appropriate and effective

The ACCC considers that the dispute resolution meisms in the SSU are
appropriate and effective measures for the purpoke$77A(3) of the Telco Act.

The fact that the organisational and governan@ngements for the ITA meet each
of the requirements of Schedule 2 of the MinisteZiateria Instrument weighs in
favour of this conclusiorf’

The ACCC considers that the amendments Telstranae to ensure the ITA’s
independence and strengthen the effectivenes® dTkis powers should encourage
wholesale customers to participate in the dispegelution scheme.

In the August discussion paper, the ACCC stateti‘tmabalance, while the ITA has
the potential to be an effective dispute resolubody its effectiveness is dependent
on industry participation and on the ability of tH& to actually resolve any
disputes’®®® In addition to consideration of submissions, AC&Sessment of the
likelihood of industry participation has been guld®y the following considerations:

* whether the ITA is sufficiently independent suchttvholesale customers
have assurance that disputes will be handled inatigyt

» whether the ITA has appropriate jurisdiction an@vps to ensure resolution
of disputes; and

» whether the ITA process is sufficiently expediti@ml affordable to attract
wholesale customer participation.

Ministerial Criteria Instrument, subpara 4(h).
Ministerial Criteria Instrument, subpara 4(h).
August discussion paper, p 119.
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Independence of the ITA

The ACCC considers that the ITA will be sufficignthdependent to ensure impartial
decision-making. A number of Telstra’'s SSU commitisere relevant in this regard.
For example, Telstra has provided that before #regm nominated as the ITA
Adjudicator can be approved by the ACCC, wholesalktomers must have the
opportunity to indicate whether they consider tbenmated individual to be
genuinely independent of TelsffdThe requirement that the ACCC approve the ITA
Constitution and the Charter of Independence stbjgaublic consultation also
provides assurance as to its independeéfice.

Further, the SSU provides for wholesale custoneeeddct to have an ITA dispute
heard by the ACCC (as the Adjudicator) which ndigea concerns around the ITA’s
independence. The ACCC considers that this moaeiges an appropriate safeguard
to ensure that wholesale customers will have adcess independent adjudicator.

ITA jurisdiction and powers

Telstra has responded to wholesale customer canoegarding the jurisdiction of
the ITA by providing that a single event as welbgsattern of behaviour can now
form the basis of an Equivalence Complaint.

The ACCC considers that the SSU provides the [T sufficient power to ensure
that it can resolve equivalence disputes. For e¥antipe ITA’s power to appoint an
independent engineer or auditor could be effedtivelation to interrogating the
accuracy of a Telstra audit of Exchange Capaéity.

The directions powers provided to the ITA wouldoadgpear appropriate to ensure
that the ITA can resolve equivalence disputes. Whaking a final determination,
the ITA is empowered to make any direction thatAd@idicator considers
“necessary or expedient...to achieve a permaneniutesoof the relevant ITA
dispute.®”

Telstra has responded to ACCC and wholesale custooneerns about the lack of a
clear power for the ITA to direct Telstra to reneddirelevant processes and systems
that may be causing non-equivalen¢d¢mportantly, if the ITA is not satisfied that a
party’s proposal for thenodification of its processes or systems will aghithe
desired goal, the ITA may make a binding directorthat party prescribing the
specific system or process designs or technolodpe inplemented’’

The ACCC considers that the limitations on the Aldjator’'s powers to make
directions would generally appear commensurate igtimtended role as an expert

9 33U, Schedule 5, para 5.1(d)(i).

0 3sU, Schedule 5, paras 4.1(g) and 4.2(d) resedcti
1 38U, clause 19.2(b).

72 38U, clause 12.3(b).

53 3SU, Schedule 5, para 11.1(a).

" 3sU, Schedule 5, para 11.2.

%5 38U, Schedule 5, para 11.2(d).
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technical adjudicator. For example, the ITA is able to direct Telstra to develop or
supply products or services that are not Reguldtadices.

While submissions raised concerns around the ITiAgogubject to monetary caps,
the ACCC notes that the $1 million cap is effedine “soft cap”, and does not
consider that the $10 million annual monetary cdpumduly limit the ITA from
directing Telstra to implement appropriate systamd process changes to promote
equivalence.

The ACCC also notes that Telstra has clarified thetmonetary caps only apply to
the ACCC in its capacity as Adjudicator and not wkeforcing the overarching
equivalence commitment If Telstra does not implement a process or system
modification because to do so would exceed the taoyeaps, the other party to the
relevant ITA dispute, or the Adjudicator, may retiee matter to the ACCC for
consideration under the overarching equivalencencioment or to be dealt with
under Parts IV, XIB or XIC of the CCA or under thelco Act.

The ITA process

The ACCC has considered the likely impact of ITAgss and administrative issues,
including costs and potential delays, on the wgliiass of wholesale customers to
participate in the ITA Process.

Telstra has made a number of improvements to thet8address wholesale
customer concerns over costs and potential ddfysxample, a wholesale
customer will no longer face any delays associat¢iil having to demonstrate that it
has been “materially and detrimentally affected’anyissue before it can be heard by
the ITA>”" Wholesale customers may also opt out of the ITécess up to 10
business days after the ITA makes a final detertiina’

The availability of the ACCC as an alternative Adlgator ameliorates concerns over
any impeding effect that procedural shortcomingy heve on the ITA’s capacity to
operate as an effective dispute resolution mechariisthis regard, when operating
in its capacity as Adjudicator, the ACCC is ablelevelop its own procedural rules
for the hearing of ITA dispute$’

Price Equivalence Billing Disputes & General Prieguivalence Disputes
The price equivalence dispute resolution mechamstime SSU will complement the

ACCC'’s regulation of price terms under Part XIC amaly assist to reduce litigation
in relation to billing and other price related neast

Implementation

1. Overview

576 33U, Schedule 5, para 11.5(c).

s Paragraph 7.2(a)(ii) of Schedule 5 of the JulySS
"8 3sU, Schedule 5, para 7.3(a).

5 38U, Schedule 5, paras 9.2(a) and (b).
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Clause 7.1(a) of the SSU provides that Telstra&rim equivalence and transparency
commitments under Part D of the SSU will commemoenfthe Commencement

Date. To this end, commitments such as those mglédi service quality and
operational equivalence, information security, infation equivalence and most
elements of Telstra’s organisational ring fencinty @ome into force when the SSU

is accepted by the ACCC and the conditions prededumre been satisfied

However, clause 21 of the SSU specifies periods #ie Commencement Date
during which Telstra will implement its other eqalignce and transparency
commitments. For example, the price equivalenceti@msparency measures, the
overarching equivalence commitment, the TEBA commaitts and the dispute
resolution processes of the AIP and the ITA wilintoence 2 months after the
Commencement Date. Further, the equivalence andpaaency metrics and the
service level rebates will commence at the stathefQuarter which commences after
the Commencement Date. The effect of these arramgiss that Telstra will not be
regarded as being in breach of its specific eqanva and transparency commitments
or the overarching equivalence commitment in respethe relevant commitments
during the period in which they are being impleneeiit*

2. Submissions

Herbert Geer raise concerns regarding the impleatientprovisions in the SSU,
noting that not all the interim measures commeindkeadate when the SSU comes

into force>®

Telstra has provided the ACCC with a submissions{fa supplementary submission,

January 2012) providing reasons as to why the imefegation periods should
583

apply:
The submission highlights the context in which Tralsvill be implementing its
interim equivalence and transparency commitmentisgdhat the regulatory
requirements of the Migration Plan and commerdudiigations under the Definitive
Agreements present a “substantial” implementatisk for Telstra® It also explains
that those interim equivalence and transparencynatments that rely on Telstra’s
use of “business as usual” processes and systenmsaaie readily able to be
implemented by the Commencement Date. Telstrasstlase certain commitments,
such as those in relation to the availability ofolgsale customer facing systems and
the capacity for wholesale customers to reservhange space for their future
anticipated requirement, rely on modifications tdah@ development of new systems
and processes and can therefore only be implementTelstra has these new
arrangements in place. Further, other commitments) as the new dispute
resolution process under the SSU will require statdishment of new internal
governance arrangements, new appointments, suble 86A Adjudicator and further

80 3sU, clause 2.

8l 3sU, clause 21.2(c).

82 Herbert Geer submission, January 2012, p 27.

3 Telstra implementation timeframe for Structurap&8ration Undertaking, 25 January 2012.

%4 Telstra implementation timeframe for Structurap&8ration Undertaking, 25 January 2012; p.1.
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regulatory approvals from the ACCC, including itaten to the ITA Constitution
and the Charter of Independerite.

3. Assessment against statutory framework

The Telco Act stipulates that the equivalence aadsparency measures are to apply
during the period “beginning when the undertakiomes into force; and ending at

the start of the designated da§? The ACCC considers that this requirement must be
read in conjunction with the requirement for theJ38 provide for interim

equivalence and transparency in an “appropriatecéfiedtive” manner?’

The ACCC considers that the staggered commencethaégs that Telstra has
specified for certain of its commitments are appiaip given the need for Telstra to
have in place systems that will deliver effectigeigalence and transparency. This
conclusion is based on the understanding that {hesieular commitments will
require Telstra to develop new systems and prosesseder to meets certain
obligations. Further, commitments such as the ed@ince and transparency metrics
and service level rebates rely on the collectiodaih and reports in order to assess
Telstra’s performance. This is also the case itia to the relevance of the TEM
reports to the delivery of price equivalence.

In addition, the ACCC considers that the 2 monttigokfor the implementation of
the overarching equivalence commitment is appropgaven that the delivery of
overarching equivalence relies in part on the distainent of appropriate and
effective systems and processes to meet the speggiivalence and transparency
commitments. Of particular relevance in this reganelthe operational and systems
equivalence commitments. Finally, the later comneement of the dispute resolution
commitments under the AIP and ITA is appropriateegithe need for industry
consultation on and ACCC approval of the ITA Cansiton and the Charter of
Independence.

The ACCC notes that the staggered commencemenmigamaents occur over a
relatively short period of time. If Telstra fails take the action necessary to complete
implementation of the relevant measures by theoétide implementation period, it
will be in breach of the SSU. Any extensions toithplementation period are subject
to ACCC approval®

%5 Telstra implementation timeframe for Structurap&ration Undertaking, 25 January 2012; p.2-

3.
86 Telco Act, subsection 577A(3).
87 Telco Act, subsection 577A(3)(b).
8 3sU, clause 21.3.
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ATTACHMENT A7 — STATEMENT OF
ENFORCEMENT

Introduction

The purpose of this statement is to provide gergeridance to Telstra and industry as
to the approach the ACCC will take in relation taenmtial breaches of the SSU, and
in particular to potential breaches of the inteeiquivalence and transparency
commitments.

The SSU enforcement and compliance framework

Telstra has made a number of specific commitmentisd SSU which are directly
enforceable pursuant to section 577G of the Telcioafd Telstra’s carrier licence
conditions. If the ACCC considers that Telstra beesached the SSU, the ACCC can
apply to the Federal Court for a wide range of rdie®including an order directing
Telstra to comply with the undertaking, pecuniagpalties and compensation for any
person who has suffered loss or damage as a ofshk breach.

The ACCC may bring more limited enforcement prooegsl under the Telco Act in
respect of a possible breach by Telstra of theasegbimg equivalence commitment in
clause 9 of the SSU where Telstra has failed toigeoa Rectification Proposal.

Whether Telstra has in fact breached a particularipion of the SSU will depend on
the scope of the specific commitment and the naififeslstra’s conduct.

Court enforcement is not the only means of enswemgvalence is delivered by the
SSU. Some of Telstra’s commitments require Telstfallow a process or
procedure. These processes—such as those und&€Atseheme and the
rectification mechanisms relating to the overarghequivalence commitment—are
directed at ensuring equivalence is maintained tiwex and are intended to provide
an expedited means of resolving equivalence cosagithout recourse to litigation.

Failure by Telstra to follow these processes isdlly enforceable as a breach of the
SSU - for example, Telstra must comply with finatetminations of the ITA and
with any Rectification Proposal accepted by the ACC

The broader regulatory framework

An equivalence issue may potentially fall withineoor more processes in the SSU as
well as being a matter which the ACCC can seekdtvess under Parts Ivs, XIB and
XIC of the CCA).

Importantly, nothing in the SSU constrains the ACi@@dealing with an equivalence-
related issue, from exercising its powers and/ofop&ing its functions under the
CCA to any greater extent than is expressly praidehe CCA, including pursuant
to:
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e Part IV which prohibits a range of specified restrictixede practices, such as
misuse of market power, which can be enforced byAGCC.

« Part XIB which provides that a carrier or carriage serpicider must not
engage in anti-competitive conduct. The ACCC c&e &nforcement action
in relation to contraventions of the competitioterd® provided certain
administrative processes are follow&d.

» Part XIC which requires an access provider to supply avedeclared
service, upon request, to service providers in @awe with the standard
access obligations set out in section 152AR. Th€BGnay specify price and
non-price terms and conditions of access for dedlaervices through an
access determination or binding rule of condtfct.

The ACCC's approach to enforcement

The SSU provides for Telstra to implement a govecedramework which the
ACCC considers is likely to provide assurance tolbale customers that Telstra is
complying with the SSU. The ACCC will monitor Tekss compliance and Telstra
has committed to certain reporting obligationsagilitate this.

If Telstra contravenes the SSU, the ACCC can takereement action to enforce the
SSU. In general, the ACCC has discretion to dewidether to take enforcement
action and the nature of that action. The ACCC dorsursue a proportionate
response, taking into account the impact of thadiveind the circumstances
surrounding it. If a breach of the SSU is relatyvelinor, the matter may be addressed
administratively. The ACCC will only commence coprbceedings where there are
reasonable grounds for starting the proceedingswuede litigation is the most
suitable method of dispute resolutiSh.

In some circumstances, the ACCC may consider iatgion under Parts IV, XIB
and/or XIC of the CCA more expedient than bringegmjorcement proceedings in
respect of an alleged breach of the SSU. Thisdeitlend on the nature of Telstra’s
conduct and a consideration of the appropriate dgme

89 Subject to s 151CQ of the CCA.

%90 proceedings for enforcing the competition rutbeothan proceedings for injunctive relief
(which can be instituted at any time), cannot tstitinted unless the alleged conduct is of a kind
dealt with in a Part A competition notice that vim$orce at the time the alleged conduct
occurred. The ACCC may issue a Part A competitimtica stating that a specified carrier or
carriage service provider has engaged, or is engagi a specified instance of anti-competitive
conduct or in a particular kind of anticompetite@nduct.

1 Subject to s 152ER of the CCA.

2 The Legal Services Directions 2005 are bindingh@enACCC. A copy of the directions are
available online athttp://www.comlaw.gov.au/Details/F2011C00098
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ATTACHMENT B1 — MAPPING OF TELSTRA'S
DRAFT PLAN AGAINST THE MIGRATION PLAN
PRINCIPLES

SECTION OF ,
DETERMINATION PROVISION IN TELSTRA’S DRAFT PLAN

Clause 2 — Objective and scope of this Plan
Clause 6— Telstra to use existing processes

Clause 8 — Provision by Telstra of information abou
disconnection and Disconnection Dates

Clause 9 — Disconnection of Copper Services and B&@ices
during the Migration Window

Clause 12 — Telstra activities in the lead up ®bisconnection
Date for each Rollout Region
Section 8 - . : : :
Clause 13 — Order Stability Period prior to theddimnection
: : : : Date
Disconnection of carriage services

Clause 21 — Special Services

Clause 22 — Removal of Wholesale Customer equipfnemt
Telstra facilities

Schedule 1 — Telstra existing standard processes fo
disconnection of copper services (other than speeraices)

Schedule 2 — Telstra existing standard processes fo
disconnection of HFC services

Schedule 4 — Special Services
Clause 6 — Telstra to use existing processes

Clause 9 — Disconnection of Copper Services and B&@ices
during the Migration Window
Section 9 Clause 14 — Managed disconnection commencing at the

: : : : Disconnection Date (NB — Required Measure undee@uale 7)
Disconnection of carriage services

LElig o (T e Clause 15 — Types of premises and related disctionec

windows (in-train orders and premises preventethiwfrom
disconnection)

Clause 16 — Disconnection of all Premises to beptetad by the
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA’S DRAFT PLAN

Designated Day

Clause 17 — No supply of new Copper Services and sttvices
after a Premises becomes NBN Serviceable

Schedule 1 — Telstra existing standard processes fo
disconnection of copper services (other than speeraices)

Schedule 3 — Principles for managed Disconnectionadiately
following the Disconnection Date (for use in deyetent of the
relevant Required Measure)

Schedule 5 — Technical Conditions constituting @eremt
disconnection

Section 10 As above

Disconnection of carriage services Schedule 2 — Telstra existing standard processes fo
using HFC networks disconnection of HFC services

Clause 6.4 — Telstra not responsible for manageorent
coordination of the connection process

Clause 7 — Telstra’s timetable for disconnectioRP@&mises will
be determined by reference to NBN Co’s Rollout slcihe

Clause 8 — Provision by Telstra of information abou
: disconnection and Disconnection Dates
Section 11
Clause 9 — disconnection of Copper Services and S&i€ices

Coordination of connection and during the Migration Window

disconnection

Clause 12 — Telstra activities in the lead up ®bisconnection
Date for each Rollout Region (notifications re ambic
disconnection)

Schedule 1 — Disconnection of a copper broadbarvitseor
LSS due to disconnection of a voice service usamescopper
path

Clause 4.3 — Telstra’s existing non-Migration rethactivities
and rights are unaffected by the Plan

Clause 13 — Order Stability Period prior to theddimection

Section 12 Bl

Restrictions on the supply of
carriage services prior to and
after the disconnection date

Clause 17 — No supply of new Copper Services aff@éremises
becomes NBN Serviceable

Clause 18 — Temporary Reconnection

Clause 31- Dispute resolution process
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA’S DRAFT PLAN

Clause 4.3 — Telstra’s existing non-Migration rethactivities
and rights are unaffected by the Plan

Section 13 Clause 21 — Special Services

Special Services Schedule 4 — Special Services

Schedule 7 — Required Measures
Section 14

Clause 20 — Soft Dial Tone
Maintaining a soft dial tone

Clause 17 — No supply of new Copper Services and Bérvices

Section 15 after a Premises becomes NBN Serviceable

Reactivation of carri rvi .
ceactivation of carmage Services  o5use 18 — Temporary Reconnection

et Clause 22 — Removal of Wholesale Customer equipfnemt

i Telstra facilities
Equipment of wholesale customers

Clause 7 — Telstra’s timetable for disconnectioP@&mises will
be determined by reference to NBN Co’s rollout sicte
Section 17

Timetable for disconnecting fixed- Clause 8 — Provision by Telstra of information abou
line carriage services disconnection and Disconnection Dates

Clause 21 — Special Services

Clause 7 — Telstra’s timetable for disconnectioR@Emises will
be determined by reference to NBN Co'’s rollout siche
(including clause 7.4 — First and last date oncthirders for
disconnection can be lodged)

Section 18
Clause 8 — Provision by Telstra of information abou

Timing of disconnection orders disconnection and Disconnection Dates

Clause 21 — Special Services

Clause 6 — Telstra to use Existing Processes

Clause 9.3 — Wholesale customers to retain autormmeyy
disconnection decisions, including control overtiheng of
: disconnection
Section 19
. S I 10 — Pull Through Activiti
Control of disconnection timing Clause 10 = Pu ough Activities

and processes L . .
P Clause 12 — Telstra activities in the lead up ®isconnection

Date for each Rollout Region (notification of auttdin
disconnections)

Clause 21 — Special Services (including certifmabf Special
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA’S DRAFT PLAN

Service Inputs)

Schedule 1 — Disconnection of a copper broadbarviteeor
LSS due to disconnection of a voice service usamescopper
Clause 8 — Provision by Telstra of information abou
disconnection and Disconnection Dates
Section 20
Clause 12 — Telstra activities in the lead up sbisconnection
Provision of information Date for each Rollout region
regarding disconnection
Clause 14.4 — Telstra to notify wholesale custorbefsre final
decision

Clause 5 — Required measures
Clause 6 — Telstra to use existing processes

Clause 7 — Telstra’s timetable for disconnectioRP@&mises will
be determined by reference to NBN Co’s rollout siche

Clause 8 — Provision by Telstra of information abou
disconnection and Disconnection Dates

Clause 9 — Disconnection of Copper Services and B&@ices
during the Migration Window
Section 21 Clause 12 — Telstra activities in the lead up ®isconnection

. . Date for each Rollout Regions
Equivalence regarding

disconnecting Telstra retail

. : Clause 13 — Order Stability Period prior to theddimection
business units and wholesale

Date

customers
Clause 15 — Types of Premises and related Disctionec
Windows
Clause 21 — Special Services (notifications aboadiyrct exits)
Schedule 1 — Telstra existing standard processes fo
disconnection of Copper Services (other than speer&ices)
Schedule 3 — Principles for Managed Disconnectiamediately
following the Disconnection Date
Schedule 7 — Required Measures

Section 22

Clause 11 - Telstra staff and contractors attenoimgjite
Prohibition of marketing activity

Section 23 Clause 5 — Required Measures (for disconnectioogsses in
relation to special services and managed discoimmct

Use of adequate processes
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA’S DRAFT PLAN

Clause 6 — Telstra to use Existing Processes

Clause 9 — Disconnection of Copper Services and B&@ices
during Migration Window

Clause 10 — Pull-Through Activities

Clause 28 — Variation of an existing process oretigyment of
new or modified disconnection measures

Clause 29 — Testing of new or modified Disconnecpoocesses

Schedule 1 — Telstra existing standard processes fo
disconnection of copper services (other than speeraices)

Schedule 2 — Telstra existing standard processes fo
disconnection of HFC services

Clause 6 — Telstra to use Existing Processes

Clause 9 — Disconnection of Copper Services and B&@ices
during Migration Window

Section 24 Clause 10 — Pull Through Activities
Specification of disconnection Clause 12.2 — Notification to Wholesale Customengnv
processes Wholesale Services are automatically disconnected

Schedule 1 — Telstra existing standard processes fo
disconnection of copper services (other than speeraices)

Section 25
Clause 28 — Variation of an existing process oretigment of
Development of disconnection new or modified disconnection measure
processes
Section 26 Clause 28 — Variation of an existing process oetigayment of

new or modified disconnection measure
Modifications to existing processes
and disconnection measures Clause 31- Dispute resolution process

Clause 6 — Telstra to use Existing Processes

Clause 9 — Disconnection of Copper Services and B&@ices
Section 27 during the Migration Window
Clause 28 — Variation of an existing process oetimment of a

Using standard Telstra operating new or modified disconnection measure

systems, interfaces and processes

Schedule 1 — Telstra existing standard processes fo
disconnection of copper services (other than speeraices)
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA’S DRAFT PLAN

Section 28

Supply of information by Telstra
to NBN Co

Section 29

Protection of information

Section 30
Commencing to supply fixed-line
carriage services using the NBN
Section 31

Reporting framework
Section 32

Rectification

Section 33

Dispute Resolution

Section 34
Scope of modifications to
processes
Section 35

Consultation with NBN Co
Section 36

Clause 23 — Information supplied to NBN Co

Clause 24.4 — notification regime prior to estdbtient of NBN
information Security Plan

Schedule 8 — Information to be provided by Telsir&lBN Co
under the Definitive Agreements
Clause 5 — Required Measures

Clause 24 — Information Security

Schedule 6 — Information Security principles fag ttevelopment
of NBN Co Migration Information security measures

Schedule 7 — Required Measures
Structural Separation Undertaking — Part D and Galec2

(organisational structure, information security aelkted
measures)

Clause 19 — Telstra commencing to provide serwiseyy the
NBN

Clause 25 — Reporting Framework
Clause 27 — Compliance
Clause 26 — Rectification of the Plan

Clause 31 — Dispute Resolution process

Structural Separation Undertaking — Schedule Sefpeddent
Telecommunications Adjudicator)

Clause 28 — Variation of an existing process oetimment of a
new or modified disconnection measures

Clause 29 — Testing of new or modified disconnecpimocesses

Clause 30 — Telstra will consult with NBN Co abogelevant
matters under this Plan

Clause 5 — Required Measures
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SECTION OF ,
DETERMINATION PROVISION IN TELSTRA’S DRAFT PLAN

Required measure development  Schedule 3 — Principles for Managed Disconnectiomédiately
process following the Disconnection Date

Schedule 6 — Information security principles fovelepment of
NBN Co Migration Information Security measures

Schedule 7 — Required Measures

Section 37

Clause 29 — Testing of new or modified Disconnecpoocesses
Test procedure processes

Clause 4 — Commencement and Term

Clause 17 — No supply of new Copper Services aff@éremises

Section 38 becomes NBN Serviceable

Clssrilen e miereien [Elih Clause 18 — Temporary reconnection

Clause 24 — Information security
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List of acronyms and abbreviations

List of acronyms
ACCC

ADSL
AVC
AP
BSO
BTS
CAN
CAU
CRD
cvC
DSL
DSLAM
DTCS
EO
EOO
FTTP
GPON
HFC
ISP
ITA
LNP
LSS
LTIE

NBN

Australian Competition and Consumer Commission

Asymmetric digital subscriber line
Access Virtual Circuit

Accelerated Investigation Process
Basic Service Offering

basic telephone service

customer access network

contract, arrangement or understanding
Customer Requested Date
Connectivity Virtual Circuit

digital subscriber line

digital subscriber line access multiplexer
domestic transmission capacity service
equivalence of input

equivalence of outcomes

fibre to the premises

gigabit passive optical network

hybrid fibre-coaxial

internet service provider

Independent Telecommunications Adjudicator
local number portability

line sharing service

long term interests of end—users

national broadband network
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NNI
OSP
P2P
PEF
PO
PON
PSTN
RAF
RSP
SAE
SAOs
SAU
SIO

SSils

SSuU
TEBA
TEM
TCD
ULLS
UNI
uso
WLR

Network-Network Interface
Operational Separation Plan
point-to-point

Price Equivalence Framework
point of interconnection

passive optical network

public switched telephone network
Regulatory accounting framework
retail service provider
Substantial Adverse Event
Standard Access Obligations
Special Access Undertaking
services in operation

special service inputs

structural separation undertaking
Telstra Exchange Building Access
Telstra Economic Model

Telstra Committed Date
unconditioned local loop service
User Network Interface

universal service obligation

wholesale line rental
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List of abbreviations

Abbreviation

Full reference

ACCC Regulatory
Reform Submission

ACCC, submission to the Department of Broadband,
Communications and the Digital EcononNational
Broadband Network: Regulatory Reform fof'Zlentury
Broadband June 2009

August discussion
paper

ACCC, Assessment of Telstra’s Structural Separation
Undertaking and draft Migration Plan: Discussion [,
30 August 2011

CACS Act Telecommunications Legislation Amendment (Competiti
and Consumer Safeguards) Act 2q@0bh)

CACS Bill Telecommunications Legislation Amendment (Competiti
and Consumer Safeguards) Bill 20(Txh)

CCA Competition and Consumer Act 20{Tth)

Convergence Review
Emerging Issues Papég

Department of Broadband, Communications and th&d)ig
2lEconomy,Convergence Review- Emerging Issues Paper
April 2011

December SSU

Telstra, (draft) Structural Separatindertaking, dated 9
December 2011

December discussion
paper

ACCC, Telstra’s Structural Separation Undertaking:
Discussion PapemDecember 2011

Definitive Agreements

Contractual arrangements betwTelstra and NBN Co, ag
defined in Attachment A4

(the) Determination

Telecommunications (Migration Plan Principles)
Determination 2011

(the) draft Plan

Telstra’s draft Migration Planfeth24 August 2011

FOXTEL SAU

Foxtel special access undertaking fer Ehgital Set Top
Unit Service (December 2006)

Foxtel-Austar
Statement of Issues

Statement of Issues — FOXTEL — proposed acquisdfon
Austar United Communications Limited, 22 July 2011.

FSR 2nd position
paper

ACCC, Fixed Services Review- A Second Position Paper
April 2007.

Hilmer Report

Independent Committee of Inquiry, iNiaal Competition
Policy, 1993
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Abbreviation

Full reference

Implementation Study

McKinsey & Company and KPM\&tional Broadband
Network Implementation Studgleased 6 May 2010

July SSU

Telstra, (draft) Structural Separation &heking, dated 29
July 2011

Ministerial Criteria
Instrument

Telecommunications (Acceptance of Undertaking about
Structural Separation — Matters) Instrume@11

NBN Access Act

Telecommunications Legislation Amendment (National
Broadband Network Measures — Access Arrangements)
2011

A

NBN Co

NBN Co Limited

NBN Companies Act

National Broadband Network Companies Act 2011

NBN Co Corporate
Plan

NBN Co Limited Corporate Plan 2011-2013

NBN Co Migration
Guide

NBN Co, Migrating to the National Broadband Netwerk
An information guide

Networks and Service
Instrument

sTelecommunication (Structural Separation — Netwankd
Services Exemption) Instrument (No. 1) 2011

Regulated Services

Services defined as regulatedtss by clause 71 of
Schedule 1 of the Telco Act

Regulated Services
Determination

Telecommunications (Regulated Services) Deternoinati
(No. 1) 2011

Regulatory Reform
Discussion Paper

DBCDE, National Broadband Network: Regulatory Refor
for 21° Century BroadbandDiscussion Paper, April 2009

m

Specified Matters

Telecommunications (Migration Plan — Specified e}

Instrument Instrument 2011

SOE Senators The Honorary Penny Wong and Stepheroy;o
Statement of Expectatiorssued to NBN Co Limited, 17
Dec 2010

SSuU Telstra’s Structural Separation Undertakingd&3
February 2012

Telco Act Telecommunications Act 199Cth)
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