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OVERVIEW 

1. The Australian Competition and Consumer Commission (ACCC) and the Australian Energy 
Regulator (AER) play an integral role in facilitating and maintaining the operations of fair, efficient 
and effective markets in Australia. This has been achieved through a broad range of activities 
across the economy in the January to March 2014 quarter. 

2. The March 2014 quarter saw the commencement of the Government’s root-and-branch review of 
competition policy in Australia. The Harper review panel will inquire into and advise on appropriate 
changes to the legislation and institutional arrangements, focusing on creating a level playing field 
and supporting a competitive environment. The panel will subsequently publish a draft report and 
hold further public consultations, before providing a final report to the Government within the next 
12 months. The terms of reference for the review and the appointment of experts to the review 
panel were announced by Minister Billson on 27 March 2014.   

3. In February 2014 the ACCC released its 2014 Compliance and Enforcement Policy. The policy 
outlines the ACCC's compliance and enforcement priority areas for the year and sets out the factors 
to be taken into account when deciding whether to pursue matters. New and emerging issues 
include drip pricing, misleading promotions in retail energy plans, the Australian Consumer Law 
(ACL) consumer guarantees regime and the sale of extended warranties, disruption of scams that 
rely on building deceptive relationships, and complexity and unfairness in consumer or small 
business contracts. Cartel conduct, anti-competitive agreements, misuse of market power and 
product safety remain enduring priorities for the ACCC. 

4. The ACCC has received a Direction under Part VIIA of the Competition and Consumer Act 2010 
(the Act) from the Government to undertake a formal monitoring role in preparation for the repeal of 
the carbon tax post July 2014. Taking effect from 1 March 2014, the ACCC is to monitor prices, 
costs and profits to assess the general effect of the carbon tax scheme in Australia. The focus of 
the Direction will be on suppliers of regulated goods, namely natural gas, electricity and synthetic 
greenhouse gases, as well as corporations identified as liable entities under the Clean Energy Act 
2011. 

5. Also under Part VIIA of the Act, the ACCC released a decision in February to not oppose Australia 
Post’s price notification proposal increasing the basic postage from 60 cents to 70 cents from 
31 March 2014. The ACCC was required to assess the proposal, and found there was increasing 
financial pressure on Australia Post’s letter services as a result of fewer letters being sent, and that 
the magnitude of Australia Post’s under-recovery of its reserved services costs was such that even 
with the proposed price increase, Australia Post was unlikely to recover more than an efficient level 
of costs. 

6. The ACCC is on track to meeting its commitment to increase the number of competition cases 
investigated. In the March quarter the ACCC: 

 obtained a penalty of $11 million against Flight Centre Limited for attempting to enter into anti-
competitive arrangements with airlines (case now under appeal and cross-appeal) 

 instituted proceedings in the Federal Court against Pfizer Australia Pty Ltd for alleged misuse 
of market power and exclusive dealing 

 instituted proceedings against Woolworths Ltd and Coles Group Ltd for allegedly breaching 
court enforceable undertakings to cease making fuel saving offers which are funded by any 
part of their business other than their fuel retailing business and limit fuel discounts which are 
linked to supermarket purchases to a maximum of 4 cents per litre. The Federal Court has 
since found that Woolworths had breached the undertaking, however it dismissed the ACCC’s 
other allegations against Coles and Woolworths. 

7. Continuing its focus on consumer protection, in the March quarter the ACCC was involved in 
29 proceedings relating to consumer protection; including the commencement of proceedings 
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against Zen Telecom Pty Ltd for alleged contraventions of the ACL in relation to its unsolicited 
telemarketing practices. 

8. On 4 March 2014 the ACCC announced its opposition to the proposed acquisition of the assets of 
Macquarie Generation by AGL Energy Limited (AGL). The ACCC considered that the proposed 
acquisition is likely to result in a substantial lessening of competition in the market for the retail 
supply of electricity in NSW, and would result in the largest source of generation capacity in NSW 
being owned by one of the three largest retailers in NSW. The ACCC believed that with this 
acquisition the three largest retailers in NSW would own a combined share of 70 to 80 per cent of 
electricity generation capacity or output, and would be likely to raise barriers to entry and expansion 
for other electricity retailers. On 27 March AGL made an application for a merger authorisation to 
the Australian Competition Tribunal. The hearing is set for 2 June 2014. 

9. An AER decision of note this quarter was the final decision on SP Australian Networks Limited 
(SP AusNet)’s revenue proposal for the three year regulatory period commencing 1 April 2014. The 
total revenue that SP AusNet can recover from consumers under this final decision is capped at 
$1600 million ($ nominal). This cap has been applied to ensure SP AusNet recovers no more than 
its efficient costs. 

10. The ACCC released its final decision on the review of the declaration of the domestic transmission 
capacity service (DTCS) on 28 March 2014. The DTCS is a high-capacity transmission service 
used to carry large volumes of voice, data and video traffic. The DTCS is an essential input into the 
provision of services over the legacy copper network and the national broadband network (NBN). 
The ACCC’s final decision extends the declaration of the DTCS for a further five years and includes 
a number of variations. 

11. In January 2014 the AER received its first piece of written advice from the Consumer Challenge 
Panel (CCP), whose expert members bring consumer perspectives to the AER. The advice 
emphasised that the CCP would like to see that network service providers develop regulatory 
proposals that reflect consumers’ preferences and how they value quality of supply and services, 
versus lower or stable prices. CCP sub panels have been formed to provide advice on the 
NSW/ACT and Qld/SA electricity distribution resets and the NSW/TAS electricity transmission 
resets. 
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1. MAINTAINING COMPETITION  

Maintain and promote competition and 

remedy market failure 

ENFORCING THE ACT FOR BUSINESSES AND 
CONSUMERS 

Competition enforcement  

1.1 In the March 2014 quarter the ACCC was involved in 14 proceedings relating to competition 
enforcement. 

1.2 These proceedings relate to competition matters in pharmaceutical, travel and financial 
services industries. A complete list of these proceedings is included in Appendix 1. 

1.3 Of the 14 competition enforcement proceedings: 

 11 cases were carried over from the previous quarter 

 3 new cases were commenced in the quarter 

 1 case was concluded in the quarter 

 13 cases remain ongoing at the end of the quarter. 

Proceedings commenced 

Anti-competitive 
agreements 

Pfizer Australia Pty Ltd 

On 13 February 2014 the ACCC commenced proceedings in the Federal Court 
against Pfizer Australia Pty Ltd (Pfizer) for alleged misuse of market power and 
exclusive dealing in relation to its supply of atorvastatin to pharmacies. 

Atorvastatin is a medication used to lower cholesterol. Pfizer’s originator brand 
of atorvastatin, Lipitor, was protected by a patent until May 2012.  

The ACCC alleges that in early May 2012 Pfizer offered significant discounts 
and rebates on sales of Lipitor, conditional on pharmacies acquiring a minimum 
volume of Pfizer’s generic atorvastatin product.  

The ACCC is seeking pecuniary penalties, declarations and costs. 

 Coles Group Ltd 

- The ACCC commenced proceedings in the Federal Court against Coles Group Ltd (Coles) 
for allegedly breaching the court enforceable undertakings it provided to the ACCC in 
relation to its fuel shopper dockets.  
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- On 6 December 2013 the ACCC accepted court enforceable undertakings from Coles to 
voluntarily limit fuel discounts linked to supermarket purchases to a maximum of 4 cents 
per litre. The undertakings took full effect on 1 January 2014. 

- The ACCC subsequently alleged on 14 April 2014 that Coles was offering and allowing a 
bundled discount of 14 cents per litre (10 + 4 cents). As the discount of 14 cents per litre is 
only available to a customer who has made a qualifying supermarket purchase and 
because it exceeds 4 cents per litre, the ACCC considered that it was a breach of Coles’ 
undertaking.  

- The Court found that Coles had not breached the undertaking. 

 Woolworths Ltd 

- The ACCC commenced proceedings in the Federal Court against Woolworths Ltd 
(Woolworths) for allegedly breaching the court enforceable undertakings it provided to the 
ACCC in relation to its fuel shopper dockets. 

- On 6 December 2013 the ACCC accepted undertakings from Woolworths to voluntarily 
limit fuel discounts that are linked to supermarket purchases, to a maximum of 4 cents per 
litre. The undertakings took full effect on 1 January 2014. 

- The ACCC subsequently alleged on 14 April 2014 that Woolworths’ current offer of a 
bundled discount of 8 cents per litre (4 + 4 cents) was a breach of its undertaking because 
the discount was only available to a customer who had made a qualifying supermarket 
purchase. 

- The Federal Court found that Woolworth’s earlier 4+4 cent offer had breached the 
undertaking, however it dismissed the ACCC’s other allegations against Woolworths. 

Proceedings concluded 

Price fixing 
Flight Centre Limited 

On 28 March 2014 the Federal Court made declarations and ordered Flight 
Centre Limited (Flight Centre) to pay penalties totaling $11 million for 
repeatedly attempting to enter into anti-competitive arrangements with three 
international airlines. Flight Centre’s conduct sought to eliminate differences in 
the international air fares offered to customers. 

The ACCC was concerned about the potential effect of Flight Centre’s conduct 
on competition and its ultimate impact on the prices available to consumers. 

The Court found Flight Centre’s conduct did attempt to eliminate differences in 
the international air fares offered to consumers. 

Flight Centre has since filed a Notice of Appeal to the judgment and penalties. 
Subsequently, the ACCC filed a cross-appeal relating to the penalty judgement 
due to the inadequacy of 4 of the 5 penalties imposed. 

Court-enforceable undertakings 

1.4 The ACCC also resolves contraventions of the the Act by accepting court enforceable, non-
court based undertakings under section 87B. In these undertakings, which are on the public 
record, companies or individuals generally agree to: 

 remedy the mischief 

 accept responsibility for their actions  

 establish or review and improve their competition compliance programs and culture. 

1.5 In the March 2014 quarter the ACCC did not accept any section 87B undertakings for alleged 
breaches of competition provisions. 
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Continuing investigations 

INFORMATION SHARING – FUEL COMPANIES 

1.6 On 3 May 2012 the ACCC announced it had commenced an investigation into petrol price 
information sharing arrangements in relation to the retail petrol sector because of concerns that 
these arrangements may be in breach of the Act. 

1.7 These petrol price information sharing arrangements allow for the private and very frequent 
exchange of comprehensive retail price information between the major petrol companies. The 
ACCC is concerned that this has enabled petrol retailers to signal their pricing intentions to 
each other and monitor the responses of their competitors, thus facilitating effective 
communication and reducing rivalry between competitors in setting their prices. 

ONLINE COMPETITION 

1.8 The ACCC continues to assess market behaviour which affects competitive online markets. 
The focus is on traditional bricks and mortar businesses that are engaging in anti-competitive 
conduct towards new online entrants. This may include misuse of market power, exclusive 
dealing distribution arrangements and controlling prices through resale price maintenance.  

MAINTAINING COMPETITION IN CONCENTRATED 
SECTORS 

Mergers  

1.9 The impact of proposed and completed mergers and acquisitions on competition is assessed 
by the ACCC under section 50 of the Act. This section prohibits transactions which would have 
the effect, or likely effect, of substantially lessening competition. 

1.10 The ACCC does this by providing the merger parties with its view on whether a particular 
proposal is likely to breach section 50 of the Act. This process is generally known as the 
‘informal clearance’ process. Businesses may also apply to the ACCC for formal clearance of 
mergers. 

1.11 The ACCC monitors media daily for news of proposed or actual mergers to identify any 
transactions that may potentially raise competition issues. Where proposals are identified in the 
media that have not yet been notified to the ACCC, the ACCC may investigate further. 

1.12 The ACCC deals with matters expeditiously through pre-assessment when it determines that 
they do not require review because of the low risk that competition concerns will be raised. As 
indicated in Table 1 below, a significant proportion of the mergers assessed by the ACCC are 
pre-assessed, thus enabling the ACCC to respond quickly when there are no significant 
concerns. 
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Table 1: Matters assessed and reviews undertaken – 1 January to 31 March 2014 

 Confidential Public Total 

Pre-assessed 1 January – 31 March 2014 53 0 53 

Total reviews undertaken 1 January – 31 March 2014 0 16 16 

Total reviews can be broken down into the following 
categories:  

Not opposed 0 11 11 

Finished—no decision (including withdrawn)  0 1 1 

Opposed outright 0 2 2 

Confidential review—ACCC concerns expressed 0 0 0 

Resolved through undertakings  0 2 2 

Variation to undertaking accepted 0 0 0 

Variation to undertaking rejected 0 0 0 

Total matters assessed and reviews undertaken 53 16 69 

Note: Only public matters can be resolved with undertakings 



  

ACCCount 1 January to 31 March 2014   11 

 

 

Significant merger decisions this quarter 

Merger 
Case Study — Insurance Australia Group Ltd’s proposed acquisition of 
Wesfarmers' insurance underwriting business 

On 26 March 2014 the ACCC announced it would not oppose Insurance Australia 
Group’s (IAG) proposed acquisition of Wesfarmers’ insurance underwriting 
business. 

IAG underwrites insurance sold through well-recognised brands including NRMA, 
SGIO, SGIC, RACV, CGU and Swann. IAG’s Australian operations distribute a 
range of personal, commercial, and rural insurance products, both directly to 
customers and indirectly through intermediaries including insurance brokers. IAG 
also has a joint venture with Vero (owned by Suncorp), National Transport 
Insurance, which supplies heavy vehicle insurance. 

Wesfarmers underwrote insurance is sold through established brands including 
Wesfarmers Federation Insurance (WFI), Lumley Insurance and Coles 
Insurance. WFI is a significant rural and business insurer dealing directly with 
clients and via intermediaries. Lumley specialises in intermediated commercial 
and rural insurance products, and Coles Insurance offers car and home 
insurance to consumers through Coles supermarkets and online. 

The ACCC has closely reviewed the proposed acquisition noting IAG and 
Wesfarmers are the first and fifth or sixth-largest general insurers in Australia 
respectively, and the largest suppliers of rural insurance products.  

The ACCC’s public review focused upon the likely impact of the proposed 
acquisition in specific markets in Australia where IAG and Wesfarmers both 
underwrite the supply of insurance products. This includes home and contents 
insurance, domestic motor insurance and commercial insurance products – such 
as heavy vehicle insurance and rural insurance. The ACCC also examined how 
the proposed acquisition may affect competition for the acquisition of key inputs 
by insurers, particularly smash repair and windscreen repair/replacement 
services. 

The ACCC’s public consultation process directed inquiries to a wide range of 
interested parties including rival insurers, brokers, smash repairers, and relevant 
industry associations including many representing primary producers. 

For the home insurance and domestic motor insurance markets, the ACCC 
determined that other competitors including banks and ‘challenger’ brands such 
as Woolworths were likely to have a similar ability to Wesfarmers (distributed via 
Coles) to provide strong price-based competition for home and motor insurance. 

In the supply of commercial insurance, the ACCC considered that the merged 
firm would continue to face effective competitive constraints from other general 
insurers including QBE, Suncorp, Allianz and Zurich. 

Given the relative sizes of IAG and Wesfarmers in the rural insurance market, the 
ACCC’s inquiries particularly focussed on the likely competitive impact of the 
proposed acquisition in this market. The ACCC found that, while the proposed 
acquisition would reduce the number of key underwriters from six to five for 
packaged farm insurance and crop insurance in Australia, the level of existing 
and potential competition in this market was expected to constrain the merged 
firm. The ACCC took into account the recent entry and likely expansion of 
Achmea Australia, which is part-owned by Rabobank Australia Limited 
(Rabobank) and underwriting rural insurance products marketed to Rabobank 
clients. Rabobank is the world’s leading agribusiness bank, with a branch 
network and existing customer base in regional Australia. 

The ACCC also concluded that the proposed acquisition was unlikely to 
substantially lessen competition in relation to IAG’s acquisition of smash repairs 
or windscreen replacement services. 
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 AGL Energy Limited - proposed acquisition of Macquarie Generation assets in NSW  

- On 4 March 2014 the ACCC announced that it opposed the proposed acquisition by AGL 
Energy Limited (AGL) of the assets of Macquarie Generation in NSW.  

- Macquarie Generation is a NSW state-owned corporation which was being offered for sale 
as part of the broader privatisation of New South Wales electricity generation assets being 
undertaken by the NSW Government.  

- The key assets of Macquarie Generation are the Bayswater and Liddell power stations. 
Bayswater is the second largest power station and Liddell is the fourth largest power 
station in Australia. Macquarie Generation accounts for 27 per cent of NSW’s electricity 
generation capacity and is the largest generator in the National Electricity Market (NEM). 

- AGL is also one of the three major energy retailers (together with Origin Energy Electricity 
Limited and EnergyAustralia Pty Ltd), having a significant retail electricity customer base in 
each region of the NEM (except for Tasmania).  

- The proposed acquisition would have resulted in: 

 the largest source of generation capacity in NSW being owned by one of the 
three largest retailers in NSW 

 the three largest retailers in NSW having a combined share of 70 to 
80 per cent of electricity generation capacity or output.  

- The ACCC concluded the proposed acquisition was likely to raise barriers to entry and 
expansion for other electricity retailers in NSW and therefore reduce competition when 
compared to the proposed acquisition not proceeding. 

- The ACCC also formed the view that the proposed acquisition would be likely to result in a 
significant reduction both in hedge market liquidity and the supply of competitively priced 
and appropriately customised hedge contracts to second tier retailers competing in NSW.  

- The ACCC was also concerned about the likely competitive impact of the proposed 
acquisition in one or more of the wholesale electricity markets in NSW, Victoria and South 
Australia as had the acquisition proceeded, AGL would have become the largest generator 
in each of these states. 

- For commercial reasons, AGL required the ACCC to make its decision by 4 March 2014. In 
the time available since the transaction became public on 2 December the ACCC has 
issued a Statement of Issues and engaged with a large number of market participants and 
industry experts and received significant cooperation from the NSW Government and AGL. 
A significant proportion of the market participants consulted, especially second tier 
retailers, expressed concerns about the effect of the proposed acquisition. 

- On 27 March 2014 AGL made an application for a merger authorisation to the Australian 
Competition Tribunal. The Tribunal has set a hearing date of 2 June 2014. 

 Sonic Healthcare Limited - proposed acquisition of assets of Delta Imaging Group 

- On 17 January 2014 the ACCC announced that it opposed the proposed acquisition by 
Sonic Healthcare Limited (Sonic) of assets of Delta Imaging Pty Limited (in liquidation), 
Delta Imaging Maitland Pty Limited (in liquidation) and Cscan Asset Pty Limited (in 
liquidation) (collectively, the Delta Imaging Group (Delta Imaging)). 

- Sonic is an Australian Securities Exchange listed company. It provides diagnostic imaging 
services in Australia and New Zealand, as well as pathology services in Australia, New 
Zealand, Europe and the United States, and medical centre management services in 
Australia. 

- In Newcastle and the Hunter region of New South Wales Sonic provides diagnostic 
imaging services through its subsidiary, Hunter Imaging Group Pty Ltd (Hunter Imaging). 
Hunter Imaging operates a number of clinics in the region, providing a range of general  
x-ray, ultrasound, CT (collectively, general diagnostic imaging services), MRI and nuclear 
medicine services. 

- Delta Imaging operated two radiology practices in Maitland and Newcastle, providing 
general diagnostic imaging and MRI services. Delta Imaging also had two Medicare funded 
MRI units which were operated from its Newcastle practice. 

- During the course of its review, the ACCC released a Statement of Issues outlining its 
preliminary view and inviting comments from market participants. 

http://registers.accc.gov.au/content/index.phtml/itemId/1147200/fromItemId/751046
http://registers.accc.gov.au/content/index.phtml/itemId/1130860/fromItemId/751046
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- Based on the findings from two rounds of public consultation, the ACCC concluded that the 
proposed acquisition would be likely to have the effect of substantially lessening 
competition in the market for the supply of MRI services in Newcastle and Maitland, and 
the market for the supply of general diagnostic imaging services in Maitland. In reaching 
this view, the ACCC took into account the following factors: 

 the proposed acquisition would have resulted in Sonic being the only 
supplier of Medicare eligible MRI services in Newcastle and Maitland, 
outside of the public hospital system 

 if Sonic acquired the Delta Imaging Group’s MRI units, it would have 
removed a significant competitive constraint on Sonic, particularly in relation 
to the pricing of MRI scans 

 in Maitland, the proposed acquisition would have resulted in Sonic being one 
of two private radiology companies that supply general diagnostic imaging 
services, with Sonic operating four out of five radiology practices. The 
proposed acquisition would have removed a significant competitor in an 
already concentrated market and given Sonic the ability to increase prices 
charged to patients for general diagnostic imaging services 

 the ACCC was also concerned that barriers to entry were significant and the 
threat of new entry was unlikely to constrain Sonic 

 the ACCC was not satisfied that the public hospital providers of general 
diagnostic imaging services and MRI services in Newcastle and Maitland 
would have imposed a sufficient constraint on Sonic to prevent a substantial 
lessening of competition. 

STATEMENT OF ISSUES 

1.13 If the ACCC reaches a preliminary view that a proposed merger raises competition concerns 
that require further investigation, it will publicly release a Statement of Issues. A Statement of 
Issues provides the ACCC’s preliminary views, drawing attention to particular issues with 
varying degrees of competition concern, as well as identifying further lines of inquiry that the 
ACCC wishes to undertake. It provides an opportunity for all interested parties (including 
customers, competitors, shareholders and other stakeholders) to ascertain and consider the 
primary issues identified by the ACCC. It is also intended to provide the merger parties and 
other interested parties with the basis for making further submissions should they consider it 
necessary.  

1.14 In this quarter the ACCC issued two Statements of Issues in the reviews of: 

 AGL Energy Limited’s proposed acquisition of the business and assets of Macquarie 
Generation 

 Healthscope Limited’s proposed acquisition of the Brunswick Private Hospital. 

REMEDY MARKET FAILURE 

Authorisations and notifications 

1.15 In circumstances where competitive markets do not work to deliver the most efficient outcomes 
it may be in the public interest to allow certain restrictions on competition. This is particularly the 
case where there are features in a market that may lead to market failure, or where left to itself 
does not achieve the most optimal outcomes. In many ways, the authorisation and notification 
provisions of the Act allow the ACCC to consider the benefits from allowing conduct that 
addresses a market failure but which nonetheless restricts competition. 

Authorisations 

1.16 The ACCC may ‘authorise’ businesses to engage in conduct that might otherwise amount to a 
breach of the Act where it is satisfied that the public benefit outweighs any public detriment. 

1.17 In assessing the likely public benefits and detriments of an authorisation application the ACCC 
undertakes a transparent public consultation process, placing submissions on a public register 
subject to any claims of confidentiality. After considering submissions, the ACCC will issue a 

http://intranet.accc.gov.au/content/item.phtml?itemId=1795379&nodeId=a6df521edd1d41aecb8c23038800affe&fn=AGL%20proposed%20acquisition%20of%20Macquarie%20Generation%20-%20Statement%20of%20Issues%20-%206%20February%202014.pdf
http://intranet.accc.gov.au/content/item.phtml?itemId=1795379&nodeId=a6df521edd1d41aecb8c23038800affe&fn=AGL%20proposed%20acquisition%20of%20Macquarie%20Generation%20-%20Statement%20of%20Issues%20-%206%20February%202014.pdf
http://intranet.accc.gov.au/content/item.phtml?itemId=1810438&nodeId=f62a0fc787174f127476d24a08f69ef9&fn=Healthscope%20Limited%20proposed%20acquisition%20of%20the%20Brunswick%20Private%20Hospital%20-%20Statement%20Of%20Issues%20-%2027%20March%202014.pdf
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draft decision and provide an opportunity for interested parties to request a conference to 
discuss it. The ACCC will then reconsider the application in light of any further submissions and 
release a final decision. 

Table 2: Authorisations received and decisions issued – 1 January to 31 March 2014 

Total authorisations received 1 January –  
31 March 2014 

Number of proposal 
(number of applications) 

New  8 (11) 

Revocation and substitution  1 (1) 

Minor variations  0 (0) 

Decisions issued 1 January – 31 March 2014 
 

Draft determinations  4 (4) 

Final determinations  8 (8) 

Interim decisions (prior to draft) 3 (3) 

SIGNIFICANT AUTHORISATIONS 

1.18 Significant authorisations in the March 2014 quarter included: 

 

Authorisation Agstewardship Australia Limited – Revocation and Substitution - A91382  

On 29 January 2014 the ACCC issued a final determination granting re-
authorisation to Agstewardship Australia Limited (Agstewardship). The 
authorisation permits Agstewardship, its members, Agsafe Limited and current 
and future participants to impose a four cent per litre/kilogram levy on the sale of 
agricultural and veterinary (AgVet) chemicals. The levy is ultimately passed onto 
end-users of the chemicals and funds the drumMUSTER® and ChemClear® 
programs, which provide for the collection and disposal of unwanted, empty 
AgVet chemical containers and chemicals. 

The drumMUSTER® and ChemClear® programs have been operating since 
1999 and 2005 respectively. Since the drumMUSTER® program was first 
introduced, around 22 million containers have been collected and around 
387 tonnes of chemicals have been cleared as a result of the ChemClear® 
program. 

Authorisation of the arrangements imposing the levy has been in place since the 
programs began and they continue to receive broad industry and government 
support. 

The ACCC considered that the operation of these programs, facilitated by the 
levy, is likely to result in significant environmental and cost efficiency benefits. 
The ACCC considered that these benefits are likely to have increased since the 
arrangements were last authorised in 2009 as participation in the programs by 
AgVet chemical manufacturers and suppliers and the number of drum collections 
has increased over this period. 

The ACCC granted authorisation until 19 February 2019. 

 

 

http://registers.accc.gov.au/content/index.phtml/itemId/1125432/fromItemId/401858
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 Myer Pty Ltd - Revocation & Substitution - A91384 

 David Jones Limited - Revocation and Substitution - A91398 

- On 20 February and 26 March 2014 the ACCC granted authorisation to Myer Pty Ltd 
(Myer) and David Jones Limited (David Jones) respectively to invite businesses 
operating within their stores to participate in various promotions.  

- Authorisation was granted for a further five years in each case. Myer and David Jones 
allow a number of merchandise and service suppliers to operate businesses within 
their stores.  

- Such businesses are sometimes known as concessions or licensee businesses. 
These 'stores within stores' display and sell only the brand of product promoted and 
sold by the relevant concession store and are operated independently of Myer and 
David Jones.  

- The ACCC considered that the arrangements would be likely to continue to result in 
public benefit through enhanced competition and the simplification of Myer’s and 
David Jones’ promotions.  

- The ACCC also noted that concession stores are not under any obligation to 
participate in promotions run by Myer and David Jones and that the ACCC has not 
seen any evidence to suggest that the previous authorisations have reduced the level 
of discounting by Myer and David Jones or their respective concession stores. 

 Clubs Australia Incorporated - Authorisation - A91381 

- On 6 March 2014 the ACCC granted authorisation to Clubs Australia Incorporated 
(Clubs Australia) to collectively bargain on behalf of its current and future members 
with suppliers of major goods and services to registered clubs across Australia. 

- The arrangements include wagering services, energy services and insurance 
services. 

- The ACCC considered collective bargaining was likely to result in a net public benefit, 
specifically in the form of transaction cost savings and more effective input into 
agreements. 

- The ACCC considered any anticompetitive detriment is likely to be limited by the 
following factors: 

 the voluntary nature of the arrangements for all parties 

 the absence of boycott activity 

 the current low level of negotiations between many Clubs Australia members 
and target suppliers 

 Clubs Australia’s members are unlikely to represent a large proportion of 
purchasers in many of the relevant sectors 

 where Clubs Australia members do form a more significant proportion of the 
market, they are negotiating with monopolist or large multi-national suppliers. 

Notifications 

1.19 Notification is an alternate process to authorisation as a means for businesses to obtain 
protection from legal action for certain conduct including exclusive dealing and collective 
bargaining. 

EXCLUSIVE DEALING NOTIFICATIONS 

1.20 Exclusive dealing (where a business trading with another imposes restrictions on the other 
businesses freedom to choose with whom, in what or where it deals) is prohibited under the Act 
in certain circumstances. Third line forcing is a type of exclusive dealing conduct which involves 
the supply of goods or services subject to a condition that the buyer must also acquire certain 
goods or services from a third party. Third line forcing conduct is prohibited outright while other 
forms of exclusive dealing are only a breach of the Act if they substantially lessen competition.  

1.21 The exclusive dealing notification process provides protection from legal action for potential 
breaches of the exclusive dealing provisions of the Act where the ACCC assesses there is 
sufficient public benefit. Lodging a notification with the ACCC provides protection from legal 

http://registers.accc.gov.au/content/index.phtml/itemId/1125791/fromItemId/401858
http://registers.accc.gov.au/content/index.phtml/itemId/1128444/fromItemId/401858
http://registers.accc.gov.au/content/index.phtml/itemId/1125067/fromItemId/401858
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action automatically from the lodgement date (or soon after in the case of third line forcing 
conduct), which remains in force unless revoked by the ACCC. Notifications can be reviewed by 
the ACCC at any time.  

1.22 The ACCC may revoke the protection provided by a notification for third line forcing conduct if it 
is satisfied that the likely public benefit from the conduct will not outweigh the likely detriment. 
To revoke a notification for other exclusive dealing conduct the ACCC must be satisfied that the 
conduct is likely to result in a substantial lessening of competition and the likely benefit to the 
public will not outweigh the detriment. 

Table 3:  Exclusive dealing notification projects 

Exclusive Dealing Notifications 1 January to 31 March 2014 
number of proposals (number of 
notifications) 

Matters lodged in the quarter 116 (157) 

Matters requiring a draft notice 0 (0) 

Matters allowed to stand  117 (167) 

Matters revoked  0 (0) 

Matters withdrawn  0 (0) 

COLLECTIVE BARGAINING NOTIFICATIONS 

1.23 Groups of small businesses can lodge a collective bargaining notification to obtain protection 
from legal action for the collective bargaining activity. The protection provided by a collective 
bargaining notification comes into force automatically 14 days after the notification is validly 
lodged unless the ACCC objects to the notification, and continues for three years. Notifications 
can be reviewed at any time. 

1.24 Businesses seeking to lodge a valid collective bargaining notification must satisfy a number of 
requirements — for example each member of the collective bargaining group must reasonably 
expect that they will make at least one contract with the target and that the value of each 
member’s transactions with the target will not exceed $3 million per year (this figure differs for 
certain industries). These requirements do not apply to the authorisation process. 

Table 4:  Collective bargaining notification projects 

Collective Bargaining 
Notifications 

1 January to 31 March 2014 
number of proposals (number of 
notifications) 

Matters lodged in the quarter 1 (2) 

Matters allowed to stand 0 (0) 

 

 Australian Wagering Council Limited - Collective Bargaining Notification - CB00284 & CB00285 

- On 13 February 2014 the Australian Wagering Council Limited (AWC), lodged 
collective bargaining notifications (CB00284 & CB00285). 

- On 26 February 2014 the ACCC issued a draft objection notice in respect of both 
notifications. The draft objection notice stops immunity for the notified conduct from 
commencing.  

- On 5 March 2014 the AWC withdrew the notifications. Accordingly, the ACCC did not 
proceed with its assessment of the notifications and has closed the matter.  

http://registers.accc.gov.au/content/index.phtml/itemId/1139980/fromItemId/815577
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2. PROTECTING CONSUMERS 

AND FAIR TRADING  

Protect the interests and safety of 

consumers and support fair trading in 

markets 

CONSUMER PROTECTION OUTCOMES 

Action to protect consumers 

2.1 The ACCC’s 2014 consumer protection priorities include: 

 the telecommunications and energy sectors with a particular focus on savings 
representations  

 emerging consumer issues in the online marketplace, particularly those associated with 
‘drip pricing’ 

 highly concentrated sectors, including the supermarket and fuel sectors 

 complexity and unfairness in consumer or small business contracts 

 credence claims, such as those with the potential to adversely impact the competitive 
process and small businesses 

 misleading carbon pricing representations 

 consumer guarantees 

 consumer protection issues impacting on Indigenous consumers 

 product safety. 

2.2 In the March 2014 quarter the ACCC was involved in 29 proceedings relating to consumer 
protection, of those: 

 28 cases were carried over from the previous quarter 

 1 first instance case was commenced  

 4 cases were concluded 

 26 cases remain ongoing at the end of the quarter. 

2.3 These actions and outcomes demonstrate the ACCC’s continuing efforts to protect the interests 
and safety of consumers, and support fair market trading. 

2.4 Since the introduction of new consumer law remedies and powers in the Trade Practices Act 
1974 (TPA) in April 2010 and the introduction of the Australian Consumer Law (ACL) on 
1 January 2011, the total penalties awarded by the Federal Court under the ACL pecuniary 
penalty regime is over $33.7 million. As at 31 March 2013 this figure encompasses 13 ACCC 
cases where penalties awarded by the Court have been at or above $1 million. These figures 
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highlight that this type of conduct is viewed seriously by the Federal Court and it will apply 
significant penalties where it is appropriate to do so. 

Proceedings commenced 

2.5  The following first instance proceedings were commenced in the March 2014 quarter: 

Proceedings concluded 

Credence claims 

 

 

 

 

 

 

 

 

 

 P & N Pty Ltd 

The Federal Court has ordered by consent that P & N Pty Ltd (P&N) and P & N 
NSW Pty Ltd (P&N NSW, trading as Euro Solar) and Worldwide Energy and 
Manufacturing Pty Ltd (WEMA, formerly trading as Australian Solar Panel) pay 
combined penalties of $125,000 for publishing fake testimonials and making 
false or misleading representations about the country of origin of the solar 
panels they supply.  

The sole Director of P&N and WEMA, Mr Nikunjkumar Patel, was also ordered 
to pay a penalty of $20 000 for his involvement in the conduct. 

The Court found that video testimonials published on Youtube by P&N and 
P&N NSW and written testimonials published by WEMA on its website were 
not made by genuine customers of the companies. 

The Court also found that P&N, P&N NSW and WEMA made false or 
misleading representations to consumers that they manufactured or supplied 
Australian made solar panels when they were in fact made in China. 

The Court also made other orders by consent including declarations, 
injunctions, corrective advertising and a contribution towards the ACCC’s 
costs. 

 Peter Foster’s appeal  

- The Federal Court has dismissed Mr Peter Foster’s appeal against the three year 
imprisonment sentence imposed on him for want of prosecution. 

- In 2011 the ACCC commenced proceedings against Mr Foster for his involvement in 
Sensaslim and his failure to advise franchisees of his involvement, as required by earlier 
orders in ACCC v Chaste Corporation Pty Ltd (in liquidation) & Ors in 2005. 

Consumer 
protection in the 
telemarketing 
sector 

Zen Telecom Pty Ltd 

The ACCC commenced proceedings in the Federal Court against Zen Telecom 
Pty Ltd (Zen Telecom) for alleged contraventions of the ACL in relation to its 
unsolicited telemarketing practices. 

The ACCC alleges that Zen Telecom, through marketing companies engaged to 
telemarket Zen’s services, made false, misleading or deceptive representations 
during unsolicited calls to consumers by representing that they were acting on 
behalf of Telstra or a business or company associated with Telstra.  

The ACCC also alleges that Zen Telecom breached the unsolicited consumer 
agreement (UCA) provisions of the ACL. 

Zen Telecom is a supplier of telephone, broadband, mobile and mobile 
broadband services across Australia and trades as XLN Telecom, Venus 
Telecom, Action Telecom, Alpha Talk and Telko Key. 

The ACCC is seeking pecuniary penalties, declarations, injunctions, an order for 
corrective notices, an order for Zen Telecom to establish and implement 
compliance programs and costs. 
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- On 24 October 2013 the Federal Court sentenced Mr Foster to three years imprisonment 
for contempt of court, with 18 months to be served and 18 months suspended for the next 
three years subject to conditions. 

- Mr Foster did not surrender himself to the Court as required and warrants for his arrest and 
imprisonment were issued. 

- In November 2013 Mr Foster filed an appeal from the sentence without personally 
appearing before the Court.  

- On 18 March 2014 the Court ordered that if Mr Foster did not surrender himself by 4.00 pm 
(EST) on 25 March 2014 his appeal against the sentence would be dismissed for want of 
prosecution, without further order. 

- As Mr Foster did not surrender himself by 25 March in accordance with court orders, his 
appeal is now dismissed. 

Court-enforceable undertakings  

2.6 In addition to court based outcomes the ACCC often resolves contraventions of the Act by 
accepting court enforceable, non-court based undertakings under section 87B of the Act. 
In these undertakings, which are on the public record, companies or individuals generally agree 
to: 

 remedy the mischief 

 accept responsibility for their actions 

 establish or review and improve their trade practices compliance programs and culture. 

2.7 In the March 2014 quarter the ACCC secured one section 87B undertakings for alleged 
breaches of the Act and the ACL. 

Misleading 
conduct 

Medion Australia Pty Ltd 

The ACCC accepted a court enforceable undertaking from Medion Australia Pty 
Limited (Medion) in relation to claims about unlimited features in the 
ALDImobile ‘Unlimited Pack’ that were likely to contravene sections 18 and 
29(1)(g) of the ACL. 

Medion supplies pre-paid mobile products and services under the brand name 
ALDImobile on its website www.aldimobile.com.au and in ALDI Stores. Medion 
is not a related entity of ALDI Stores.  

Medion represented on the ALDImobile website that the ‘Unlimited Pack’ 
provided customers with 30 days of unlimited voice calls, voicemail, SMS and 
MMS, when significant usage restrictions applied. 

Medion provided the ACCC with a section 87B undertaking that it will:  

 not engage in the same or similar conduct for three years 

 publish a corrective notice on the ALDImobile website for 30 days 

 establish and implement a compliance program for two years. 

Infringement notices 

2.8 In the March 2014 quarter the ACCC issued five Infringement Notices. The ACCC did not 
receive payment for any Infringement Notices in this quarter.  

2.9 The payment of infringement notice penalties is not an admission of a contravention of the Act. 
The ACCC can issue an infringement notice where it has reasonable grounds to believe a 
person has contravened certain consumer protection laws. 

http://www.aldimobile.com.au/
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Other significant activities 

Compliance and Enforcement Policy 

2.10 On 21 February 2014 the ACCC released its 2014 Compliance and Enforcement Policy. The 
policy outlines the ACCC’s compliance and enforcement priority areas for the year and sets out 
the factors to be taken into account when deciding whether to pursue matters. 

2.11 Cartel conduct, anti-competitive agreements, misuse of market power and product safety remain 
enduring priorities for the ACCC. Additionally, this year the ACCC will prioritise its compliance 
and enforcement efforts in the following areas: 

 consumer protection in the telecommunications sector and energy sector with a particular 
focus on savings representations, also referred to as “discounts off what?” 

 emerging consumer issues in the online marketplace, including those associated with 
incremental disclosure of additional fees and charges (including credit card surcharges) by 
traders (often referred to as “drip pricing”), and comparator websites 

 competition and consumer issues in highly concentrated sectors, in particular in the 
supermarket and fuel sectors 

 disruption of scams that rely on building deceptive relationships and which cause severe 
and widespread consumer or small business detriment in conjunction with other agencies 

 complexity and unfairness in consumer or small business contracts 

 credence claims, such as those with the potential to adversely impact the competitive 
process and small businesses 

 misleading carbon pricing representations 

 the ACL consumer guarantees regime and representations made about a consumer’s rights 
when buying products, including extended warranties 

 consumer protection issues impacting on Indigenous consumers.  

Carbon price representations  

2.12 In the March 2014 quarter the ACCC received 20 identifiable carbon pricing complaints and 
inquiries. This forms part of over 3150 complaints and inquiries received since the 
implementation of the carbon price mechanism on 1 July 2012.  

2.13 Energy remains the largest complaint category, constituting approximately 40 per cent of all 
contacts received this quarter.  

Proposed carbon tax repeal 

2.14 On 13 November 2013 the government introduced the Clean Energy Legislation (Carbon Tax 
Repeal) Bill 2013. The legislation will amend the Act and provides the ACCC with new powers 
to: 

 monitor prices in key sectors 

 take action against businesses in key sectors that attempt to exploit other businesses and 
consumers by charging a price that is unreasonably high having regard to the carbon tax 
repeal 

 take action against businesses that make false or misleading representations about the 
effect of the carbon tax repeal or carbon tax scheme on the price for the supply of goods or 
services. 

2.15 The prohibitions on price exploitation and carbon-specific false or misleading representations 
are proposed to be in effect for one year (1 July 2014 to 30 June 2015). The ACCC will report 
quarterly on its work in this area. 
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Online consumer protection 

2.16 The ACCC has identified emerging consumer issues in the online marketplace as a priority area 
for compliance and enforcement, particularly those associated with the incremental disclosure of 
additional fees and charges (including credit card surcharges) by traders (often referred to as 
“drip pricing”), and comparator websites. 

2.17 The ACCC is concerned about drip pricing, particularly in the travel and events industries, with 
the final amount paid by consumers being very different to the price represented to consumers 
at the beginning of the transaction. This practice can cause both competition and consumer 
detriment. Competing businesses using honest advertising practices lose out as do consumers 
who have invested time and effort going through the transaction process to ultimately be faced 
with a ticket price considerably higher than the headline figure. 

2.18 The ACCC is also concerned about the potential for misleading representations made on price 
comparator websites. While these sites allow consumers to compare offers from providers, the 
information displayed can sometimes be misleading on what exactly is being compared. The 
recommended products or services may in fact the best options for their circumstances.  

2.19 The ACCC proposes to address these issues with relevant industry representatives and improve 
standards, taking enforcement action where appropriate. 

Small Business engagement 

Education and engagement activities 

2.20 In the March 2014 quarter the ACCC continued to deliver presentations to business audiences, 
attend business-related events, and distribute publications and articles through industry 
associations. Highlights included Deputy Chair Michael Schaper delivering webinars for the Law 
Council’s SME Committee, the Accommodation Association of Australia and the Jewellers 
Association of Australia. The ACCC also presented at the Financial Hardship Forum attended 
by representatives of the banking and financial sector on the topic of updating the ACCC/ASIC 
joint guidance on debt collection. 

2.21 The ACCC also helped to organise BizLinks events in Adelaide together with the South 
Australian Office of the Small Business Commissioner and a number of other government 
agencies. The Small Business team delivered a presentation at this South Australian BizLinks 
event and a Western Australian BizLinks event. They also delivered 18 other presentations in 
the March 2014 quarter to organisations including Business Enterprise Centres, chambers of 
commerce, the WA Boating Industry Association, the WA Government Business Development 
Group, and at RMIT University’s New Enterprise Incentive Scheme training program as well as 
at two software expos. Presentations were also delivered to other regulating bodies, including 
Papua New Guinea's Independent Consumer and Competition Commission. 

2.22 Late in March, the ACCC began implementing a small business education campaign about 
advertising and the promotion of goods, in anticipation of the release of the ACCC’s revised 
Advertising and selling guide in April.  

2.23 The ACCC also engaged with a number of key stakeholders in the horticulture sector to discuss 
the current issues facing industry participants, as well as the ACCC’s role in enforcing the 
Horticulture Code. The ACCC held meetings with a number of industry bodies around Australia, 
including Brismark in Queensland, the NSW Chamber of Fruit and Vegetables Industries Inc. 
and the Chamber of Fruit and Vegetable Industries in Western Australia. The ACCC also gave a 
presentation to Fresh State Ltd in Victoria.  

2.24 The AER has engaged with a range of small business stakeholders, seeking to identify gaps in 
knowledge of the energy market, and identifying options for improving energy literacy. The AER 
expects to launch guidance for small businesses in mid-2014. 

2.25 The AER have also commenced a targeted review into energy retailers’ customer hardship 
policies and practices. The review will focus on: 

 the implementation of retailers’ customer hardship policies 

 barriers to customers accessing hardship assistance and unaffordable payment plans 

 working collaboratively with financial counsellors and energy retailers to develop and 
share a best practice approach to ‘capacity to pay’ assessments when establishing 
payment plans with customers 
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 issues around the use, promotion and monitoring of Centrepay agreements. 

Industry code audits 

2.26 In the March 2014 quarter the ACCC served three audit notices on traders operating under the 
Franchising Code. The ACCC has now served 74 audit notices (on 59 franchisors and 15 
horticulture traders) since the audit power was introduced on 1 January 2011. 

2.27 Since announcing in October 2013 that the ACCC would target the takeaway food and fitness 
industries due to the significant number of complaints generated from these sectors, the ACCC 
has audited four fitness franchisors and five takeaway food franchisors.   

Scams 

2.28 During the March 2014 quarter the ACCC continued to work with other agencies and 
implemented educational initiatives to protect Australians against scam activity. 

2.29 The ACCC chairs the Australasian Consumer Fraud Taskforce (Taskforce), a group of 23 
government agencies in Australia and New Zealand working to disrupt scam activities. The next 
meeting of the Taskforce will be held in April 2014 at which a detailed discussion will take place 
about current and proposed scam disruption initiatives.  

2.30 The ACCC’s SCAMwatch website is the Australian Government’s website for information on 
scams. SCAMwatch provides a free subscription service to alert the public to new scams. These 
‘radars’ are sent to over 26 000 subscribers. SCAMwatch radars issued during the quarter 
included: 

 January 2014: Don’t let weight loss scams ruin your resolve this New Year  

 January 2014: Computer virus scams now targeting smartphone and tablet users 

 January 2014: Alert update – ‘Yellow Pages’ directory scam moves to a new website 
address, continues to target Australians 

 February 2014: Looking for love online? Don’t get scammed into a broken heart and empty 
wallet 

 February 2014: Don’t be fooled by a fake franchise 

 March 2014: Don’t let scammers kick goals in the lead up to the 2014 FIFA World Cup 

 March 2014: Scammers using videos of Malaysian Airlines Flight MH370 to spread 
malware 

 March 2014: Scammers pretending to be from Telstra Support continue cold-calling 
Australians. 

2.31 The ACCC also runs a SCAMwatch Twitter account where tweets are posted about scams 
targeting Australian consumers and businesses, as well as how to recognise, avoid and report 
them. In the March 2014 quarter 165 tweets were posted.  

Drip pricing 

2.32 Drip pricing involves the incremental disclosure of fees and charges over an online booking 
process. For example, consumers are shown a ‘headline’ price advertised at the beginning of 
the booking process but when they progress to the payment phase, additional fees and charges 
have been added. This practice is often seen by consumers purchasing airfares or sporting 
event tickets. The ACCC seeks to ensure that businesses can compete on a level playing field 
and that pricing information is communicated to consumers in full and a manner that is not 
misleading or deceptive. 

2.33 To date the ACCC’s inquiries have primarily focused on the travel and entertainment industries. 
These enquiries have identified surcharges, sometimes incorporated into ‘booking and service 
fees’ as potentially raising concerns under the ACL.  

http://www.scamwatch.gov.au/content/index.phtml/itemId/693900
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Product safety 

Product safety online 

2.34 On 20 March 2014 the ACCC released a new publication ‘A guide for business: Consumer 
product safety online’ providing best practice guidance to online sellers and marketplaces about 
consumer product safety protections in Australia. 

2.35 The guide was produced in response to ACCC concerns that some online suppliers, particularly 
those based overseas, may not be aware of Australia’s product safety laws. 

2.36 The report identifies compliance steps online businesses can take to ensure the supply of safe 
products and avoid product recalls, consumer redress and reputational damage. These steps 
include: 

 being aware of Australian product safety laws 

 not supplying banned products 

 only supplying products that comply with mandatory safety standards 

 giving consumers enough information to make a safe and informed decision by providing 
good quality product descriptions, product images, ingredient lists and age-grading 
information on websites. 

Recalls 

2.37 In the March 2014 quarter the ACCC received notifications for 102 product safety recalls which 
were subsequently published on the Recalls Australia website. 

Table 5:  Recalls Negotiated – 1 January to 31 March 2014 

Recalls – 1 January to 31 March 2014  

General consumer goods  49 

Motor vehicles 21 

Food 16 

Therapeutic goods 0 

Other 16 

Note: ACCC-negotiated recalls are prompted by consumer complaints, supplier intelligence,  

market-place surveillance, overseas recalls and other Commonwealth and state/territory regulator 

referral. 

http://www.accc.gov.au/publications/consumer-product-safety-online
http://www.accc.gov.au/publications/consumer-product-safety-online
http://www.recalls.gov.au/content/index.phtml/itemId/952401
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Compulsory Recall 
Order 

Pro Teeth Whitening (AUST) PTY LTD 

In 2012 a compulsory recall order was made in relation to two teeth whitening 
products sold by Pro Teeth Whitening (Aust) Pty Ltd (Pro Teeth Whitening). In 
2013 the Federal Court dismissed Pro Teeth Whitening’s application for 
administrative review, a decision the company then appealed. In allowing the 
Pro Teeth Whitening’s appeal the Federal Court found on 18 December 2013 
that the company had not been afforded natural justice in relation to the decision 
to implement the compulsory recall without holding a pre recall conference. Other 
elements of the company’s appeal were dismissed. 

Emerging hazards and product safety recalls 

2.38 During the March 2014 quarter the ACCC received 674 mandatory reports (a report of a product 
related injury under the ACL) and assessed 669 reports (including some reports received in late 
December and therefore not assessed last quarter).  

2.39 Of the reports assessed, 355 were outside of the ACCC’s jurisdiction with the majority (n=324) 
being food-related. 

2.40 Of the reports assessed as within the ACCC’s jurisdiction, no report had a risk rating greater 
than ‘significant’ (n=5) with the majority assessed as ‘very low’ (n=202) or ‘low’ (n=90) risk.  

New standards and bans 

CORDED INTERNAL WINDOW COVERINGS SERVICES STANDARD 

2.41 On 28 March 2014 the Minister imposed a national mandatory standard on the installation of 
corded internal window coverings. This is the first mandatory standard on a product-related 
service made since the introduction of the ACL which conferred on the Minister the power to 
regulate services. This mandatory standard complements an existing mandatory standard on 
the supply of corded internal window coverings which was declared on 8 July 2010.  

Reviews of mandatory standards 

2.42 Two consultation periods seeking public comment on proposals to review the mandatory safety 
standards under the ACL for child car restraints and hot water bottles closed. 

2.43 In relation to child car restraints, feedback indicated considerable interest in the interaction 
between the recently revised Australian and New Zealand Standard, and the mandatory 
standard. Consumers are also interested in child restraints with ISOFIX features. 

2.44 For hot water bottles, submissions canvassed a range of issues including consideration of a 
greater alignment with performance requirements in the voluntary standard, and an improved 
warning label. 

Hazards associated with chemicals in consumer goods  

2.45 Significant projects progressed by the ACCC during the March 2014 quarter include: 

 implementation of a detailed survey of clothing and textiles that may contain or release 
benzidene based dyes or their aromatic amines. The survey involved the testing of 199 
products from a number of different retailers. Ninety seven per cent of the articles tested did 
not raise safety concerns. Five products were recalled as a result of this testing, including 
jeans and a pillow case. More information on the recalls is available via www.recalls.gov.au. 

 the assessment of rosin, hydrogenate rosin and salts (used in adhesives, electronics solder 
fillers, paints and string instrument resins) and sodium lauryl sulphate/sodium laureth 
sulphate (surfactants) as part of the ‘Inventory Multi-tiered Assessment and Prioritisation’ 
(IMAP) Framework has moved forward. This was referred to the ACCC by the National 
Industrial Chemicals Notification and Assessment Scheme (NICNAS). 

http://www.recalls.gov.au/
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Surveillance 

2.46 During the March 2014 quarter the ACCC inspected 673 sites (wholesale, retail, online and 
show bag inspections) and inspected 816 products against 17 mandatory safety standards, 
bans or product types, resulting in one product being withdrawn from sale. 

2.47 Non-compliant children’s toys were recalled after ACCC testing identified two products 
containing more than 1% DEHP. Products containing DEHP above this level are banned. The 
products were a ‘bath time squeaky duck’ and ‘child’s plastic toy crab.’ Details of the recalls are 
available via www.recalls.gov.au.  

2.48 The ACCC worked with state and territory consumer protection agencies to conduct surveillance 
of portable pools in over 550 stores nationwide. The mandatory standard for portable pools, 
requiring labelling on the product and packaging, comes into force on 30 March 2014. The 
surveillance was intended to assess the levels of compliance in the marketplace ahead of this 
deadline. Fourty four per cent of pools were already compliant and further surveillance is 
planned once the requirements take effect. 

http://www.recalls.gov.au/
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3. EFFECTIVE REGULATION  

Promote the economically efficient 

operation of, use of and investment in 

monopoly infrastructure 

ENERGY 
3.1 The Australian Energy Regulator (AER) is Australia’s national energy market regulator and has 

an independent board. The AER is funded by the Commonwealth and shares staff, resources 
and facilities with the ACCC. This section of the report details the AER’s achievements in the 
March 2014 quarter. 

Better Regulation Program 

ASSESSMENT OF THE CONSUMER REFERENCE GROUP 

3.2 On 27 March 2014 the AER published an Assessment of the Consumer Reference Group 
(CRG). The CRG was set up to facilitate consumer input into the AER’s Better regulation 
program, completed in December 2013.  

3.3 The CRG brought together a panel of 21 members representing various consumer interests on 
a regular basis during the development of the AER’s Better regulation program guidelines. The 
guidelines outline the AER’s approach to setting energy network prices under the new network 
regulation rules that were finalised in late 2012. 

3.4 The AER evaluated the CRG’s operation against its intended purpose and identified insights 
that could be applied in future regulatory process. The results of this evaluation are included in 
the Assessment.  

3.5 Overwhelmingly, members noted that the CRG made the Better regulation program more 
accessible to consumer groups. They highlighted the CRG initiatives that they would like the 
AER to replicate and noted areas for improvement for future processes.  

CONSUMER CHALLENGE PANEL COMMENCEMENT 

3.6 The Consumer Challenge Panel (CCP) assists the AER to make better regulatory 
determinations by providing input on issues of importance to consumers. Regulatory 
determinations are technical and complex processes which can make it difficult for ordinary 
consumers to participate. The expert members of the CCP bring consumer perspectives to the 
AER to better balance the range of views considered as part of our decisions. 

3.7 The CCP has started work on preparing its advice for the AER. In January 2014 the AER 
received its first piece of written advice from the CCP, emphasising that the CCP would like to 
see that network service providers develop regulatory proposals that reflect consumers’ 
preferences and how they value quality of supply and services, versus lower or stable prices.  

3.8 CCP sub panels, consisting of between two to five CCP members, have been formed to 
provide advice on the NSW/ACT and Qld/SA electricity distribution resets and the NSW/TAS 
electricity transmission resets. These sub panels have started meeting with the regulated 
business, AER staff and consumers.  

 

http://www.aer.gov.au/node/24252
http://www.aer.gov.au/Better-regulation-reform-program
http://www.aer.gov.au/Better-regulation-reform-program
http://www.aer.gov.au/node/19166
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Decisions and determinations 

Gas networks regulation matters 

ROMA TO BRISBANE – COST PASS THROUGH APPLICATION 

3.9 On 14 February 2014 the AER received an application from APT Petroleum Pipelines Ltd for a 
negative cost pass through of $397 678. This is for the difference between forecast and actual 
carbon-related charges it had incurred. If approved, the pass through will take effect from 
1 July 2014. 

VICTORIAN GAS NETWORK PERFORMANCE REPORT 

3.10 On 6 February 2014 the AER issued its report on the 2012 performance of distribution services 
for gas providers in Victoria. The businesses covered in the report are Envestra Limited, Multinet 
Gas and SP AusNet. 

3.11 The performance report provides information on the financial performance, reliability and 
customer service outcomes of Victorian distribution networks managed by the businesses. The 
report benchmarks against performance targets. This allows for informed public input into the 
AER’s decision making and ensures accountability for performance outcomes. 

Electricity network regulation matters 

SP AUSNET’S REGULATORY PROPOSAL 2014–17 

3.12 On 30 January 2014 the AER issued its final decision on SP AusNet’s revenue proposal for the 
three year regulatory period commencing 1 April 2014. The total revenue that SP AusNet can 
recover from consumers under this final decision is capped at $1600 million ($ nominal). This 
cap has been applied to ensure SP AusNet recovers no more than its efficient costs. 

3.13 This decision will reduce electricity costs for Victorian consumers. For the average four-person 
Victorian household, their residential bill should fall by $4 per year and halt the past trend of 
increasing transmission charges 

3.14 The final decision rejects $40 million or 7 per cent of SP AusNet’s proposed operating 
expenditure. The AER will allow only $560 million ($2013–14).  

3.15 The final decision also rejects $29 million or 5 per cent of SP AusNet’s proposed capital 
expenditure. The main driver of the total approved allowance of $513 million ($2013–14) is the 
rebuilding of major stations across Victoria. 

3.16 If the AER had accepted the original operating expenditure proposal, Victorian consumers would 
have paid more than what SP AusNet required to efficiently manage its transmission network 
over a number of years. 

Stage two – Framework and Approach for NSW and ACT electricity distribution businesses 

3.17 On 31 January 2014 the AER published papers on stage two of its framework and approach 
(F&A) to determinations for NSW and ACT electricity distribution network service providers – 
Ausgrid, Endeavour Energy and Essential Energy in NSW and ActewAGL Distribution Ltd and 
Jemena Networks (ACT) Pty Ltd (ActewAGL) in the ACT. 

3.18 The papers cover how the AER proposes to apply a range of incentive schemes and other 
guidelines to the ACT and NSW distributors, as well as the approach to calculating depreciation. 

3.19 The five year regulatory control period begins 1 July 2014 and ends 30 June 2019. As part of the 
Australian Energy Market Commission (AEMC)’s changes to the rules governing network 
regulation there are transitional rules for NSW and ACT distributors. The transitional rules require 
the NSW F&A to be published in two stages. Stage one (published 25 March 2013) and stage 
two F&A set out in the AER’s approach to issues for a transitional period (1 July 2014 to 
30 June 2015) and a subsequent period (1 July 2015 to 30 June 2019). 

Transitional regulatory / revenue proposals for NSW, ACT and TAS electricity distribution 
businesses 

3.20 On 31 January 2014 the AER received the transitional regulatory/revenue proposals (TRP) from 
six electricity network businesses – Ausgrid, Endeavour Energy, Essential Energy, TransGrid, 
ActewAGL and Transend Networks Pty Ltd (Transend). Submissions were invited by 
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3 March 2014. Three submissions were received on the Ausgrid and Endeavour Energy’s TRP, 
five on the Essential Energy TRP and one submission was received on ActewAGL’s TRP. 

3.21 The AER is required to make a placeholder revenue determination for the transitional regulatory 
control period of 1 July 2014 to 30 June 2015 by the end of March (for transmission) and April 
(for distribution). 

3.22 The purpose of the review is to determine the revenue allowance for the placeholder year only. 
The placeholder revenue determination is indicative of the expected revenue allowance for the 
transitional year that will be calculated through the full determination process that will commence 
later in the year for the full regulatory period (1 July 2014 to 30 June 2019). 

TRANSITIONAL REVENUE DETERMINATIONS FOR TRANSGRID AND TRANSEND 

3.23 On 28 March 2014 the AER issued its transitional determinations for TransGrid and Transend for 
the placeholder regulatory period of 1 July 2014 – 30 June 2015.  

3.24 These transitional determinations set the maximum revenue that TransGrid and Transend can 
recover from their customers in 2014–15 via the transmission network component of an 
electricity charge. 

3.25 The AER did not accept the revenue allowances proposed by TransGrid and Transend for the 
transitional year. The AER has applied a lower rate of return and corporate tax allowance, 
consistent with our rate of return guideline and recent market trends. 

3.26 Apart from the adjustments for a lower cost of capital and corporate tax allowance, the AER did 
not make any adjustments to the revenue proposals for these businesses for the transitional 
year. All aspects of the revenue proposals will be examined in detail as part of the AER’s full 
determination process. In considering the transitional proposals, the AER is required to be 
satisfied that the revenue allowances for these businesses are reasonably likely to minimise 
price shocks to consumers. 

3.27 Any differences between the placeholder revenue allowance and the approved revenue 
allowance in the full determination will be recovered as part of the full determination to be 
published by the AER by 30 April 2015. 

ELECTRANET – CONTINGENT PROJECT – HEYWOOD INTERCONNECTOR UPGRADE 

3.28 On 31 March 2014 the AER approved the Heywood Interconnector upgrade contingent project 
for ElectraNet. The project will increase the capacity of the interconnector between South 
Australia and Victoria from 460 MW to 650 MW. 

3.29 The AER estimates the cost at $47 million (nominal). This is lower than the costs proposed by 
ElectraNet of about $66 million (nominal). The project is expected to deliver a net market benefit 
to consumers of more than $190 million when completed.  

3.30 The AER considers that the upgrade will increase the trade of energy between Victoria and 
South Australia, and has a very high potential to reduce future energy costs for consumers in 
both regions.  

ERGON ENERGY – SOLAR BONUS SCHEME PASS THROUGH APPLICATION 

3.31 On 29 January 2014 the AER released its determination on Ergon Energy’s solar bonus scheme 
pass through application relating to higher than forecast feed-in tariff payments made during the 
2012-13 regulatory year. These payments were made under the Queensland Government’s 
Solar Bonus Scheme. The AER determined the positive pass through amount of $84 million as 
proposed by Ergon Energy. 

SP AUSNET’S EASEMENT LAND TAX 2014 PASS THROUGH APPLICATION 

3.32 On 28 March 2014 the AER released a decision to approve the pass through of costs related to 
an easements tax change event for SP AusNet’s transmission network. The National Electricity 
Rules specifically allow SP AusNet to pass through its extra costs where the actual land tax it 
must pay on its easements is higher than the forecast of costs in its revenue determination. In 
this instance, extra costs of $50 460 will be passed through to consumers in the 2014–15 
regulatory year. 

ERGON ENERGY – RING FENCING WAIVER APPLICATION 

3.33 On 17 January 2014 the AER received an application from Ergon Energy to waive obligations 
under section1(B) of the (Queensland) Electricity Distribution Ring-Fencing Guidelines. 
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3.34 On 30 January 2014 the AER invited submissions on Ergon Energy’s Mount Isa network support 
generation ring fencing waiver application. Submissions were due by 14 February 2014 and no 
submissions were received. 

3.35 On 7 March 2014 the AER released its draft decision to approve the waiver application. 
Submissions were due on 31 March 2014. No submissions were received. 

TASMANIAN NETWORKS – RING FENCING WAIVER APPLICATION 

3.36 On 7 February 2014 the AER received an application from Tasmanian Networks Pty Ltd for a 
waiver of obligations of the Transmission Ring-fencing Guidelines. Submissions were due on 
3 March 2014. No submissions were received. 

3.37 On 21 March 2014 the AER released its draft decision to approve the waiver application. 
Submissions closed on 9 April 2014. 

SUBMISSION ON ENERGY WHITE PAPER  

3.38 On 17 February 2014 the AER made a submission to the Energy White Paper issues paper. The 
AER noted that the Government’s review is timely given the major transformations that are 
underway in the energy sector. The AER considers reforms to the way distribution businesses 
set and structure network prices are required as a priority. 

Energy wholesale markets 

EPIC ENERGY INFRINGEMENT NOTICE PAYMENT 

3.39 On 20 January 2014 Epic Energy South Australia Pty Ltd (Epic) paid an infringement notice of 
$20 000 for submitting incorrect pipeline data following action by the AER. 

3.40 Epic provided incorrect data to the Australian Energy Market Operation (AEMO) on the amount 
of gas delivered through the Moomba to Adelaide pipeline on 13 days over June and July 2013. 
The incorrect data resulted from a faulty meter and lack of appropriate systems to alert Epic 
when incorrect flows were being reported. 

3.41 Epic experienced an identical issue in 2012 and, in response, advised the AER that new control 
processes had been implemented to put in place alarms identifying when erroneous data might 
be generated. However, Epic advised that the alarms were not installed at that time. 

3.42 The AER believes the recent errors would likely not have occurred if Epic had implemented the 
alarms in 2012. 

RED ENERGY INFRINGEMENT NOTICE PAYMENT 

3.43 On 31 March 2014 Red Energy Pty Limited (Red Energy) paid an infringement notice of $20 000 
for failing to test metering equipment. The infringement notice was issued in relation to one 
metering installation, but the AER considered this failure to be an example of broader 
compliance issues that exist for Red Energy in relation to the relevant requirements. 

3.44 In September 2013 AEMO notified the AER that Red Energy had not met its 2012–13 testing 
requirements. In October 2013, Red Energy indicated that it had not conducted Current 
Transformer testing for any of the metering installations for which it is the Responsible Person. 

3.45 In not undertaking the required testing, the AER considered that Red Energy demonstrated 
limited commitment to meeting its testing requirements under the AER’s testing initiative outlined 
in the recent Compliance Bulletin.  

QUARTERLY COMPLIANCE REPORT  

3.46 On 11 February 2014 the AER released its quarterly compliance report for the quarter ending 
31 December 2013. The report summarises the AER’s compliance monitoring and enforcement 
activities with respect to the National Electricity and Gas Laws. It provides an overview of the 
results of investigations, compliance audits, targeted compliance reviews and rebidding inquiries 
undertaken during the quarter. The report also concludes several strategic compliance projects 
conducted throughout 2013. 
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Energy retail markets  

CUSTOMER CONSULTATIVE GROUP 

3.47 On 24 January 2014 the AER sought expressions of interest for membership of its Customer 
Consultative Group (CCG). The role of the CCG is to provide advice to the AER on its functions 
under energy laws that affect consumers. The AER is required to maintain the CCG under the 
National Energy Retail Rules. Applications for membership closed on 28 February 2014 and 23 
applications were received. The AER announced the new membership of the CCG on 
29 April 2014.  

REVISED ANNUAL RETAIL LAW PERFORMANCE REPORT  

3.48 On 11 February 2014 the AER revised and republished its annual retail performance report for 
2012–13 following the resubmission of complaints and hardship data by EnergyAustralia Pty Ltd. 
The revised report has been amended to reflect the resubmitted data, as well as minor 
amendments to payment plan data from Origin Energy Electricity Ltd. 

QUARTERLY MARKET PERFORMANCE UPDATE 

3.49 On 13 February 2014 the AER published the retail energy market performance data for the first 
quarter of 2013–14 ending 30 September 2013. The data includes a range of information not 
previously published and also includes data for energy retailers active in NSW, which 
commenced the National Energy Retail Law (NERL) on 1 July 2013. 

3.50 On 25 March 2014 the AER published an energy retail market performance data update for the 
quarter of 2013–14 ending 31 December 2013.  

SMALL CUSTOMER BILLING REVIEW 

3.51 On 20 February 2014 the AER released its report into the National Energy Retail Law: Small 
Customer Billing review. This report outlines the findings of the AER’s review of the National 
Energy Retail Law requirements retailers must meet when billing small customers. The 
requirements cover a range of practices, including the basis for calculating bills, the frequency 
and content of bills, undercharging and overcharging, and billing disputes and errors. The review 
focussed on retailers active in the small customer markets of TAS, the ACT and SA. 

Retailer authorisations and exemptions  

Express Solar Pty Ltd application for retail exemption 

3.52 On 7 January 2014 the AER approved the application from Express Solar Pty Ltd for an 
individual exemption from the requirement to obtain an electricity retailer authorisation. 

Smart Commercial solar application for individual exemption 

3.53 On 31 January 2014 the AER approved the application from The Smarter Group Pty Ltd (Smart 
Commercial Solar) for an individual exemption from the requirement to obtain an electricity 
retailer authorisation. 

Demand Manager Pty Ltd application for individual exemption 

3.54 On 31 January 2014 the AER approved the application from Demand Manager Pty Ltd for an 
individual exemption from the requirement to obtain an electricity retailer authorisation. 

Australian Clean Energy Finance Fund application for individual exemption 

3.55 On 21 February 2014 the AER approved the application from the Australian Clean Energy 
Finance Fund for an individual electricity exemption. Consultation on the application closed on 
16 January 2014 and one submission was received. 

Cova U Pty Ltd application for electricity and gas retailer authorisation 

3.56 On 21 February 2014 the AER approved applications from CovaU Pty Ltd for gas and electricity 
retailer authorisations. Consultation on the application closed on 24 January 2014 and no 
submissions were received. 
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Solar Wholesalers application for individual exemption 

3.57 On 21 February 2014 the AER approved the application from SEL Absolute Fund SA Pty Ltd 
(Solar Wholesalers) for an individual electricity exemption. Consultation on the application closed 
on 24 January 2014 and no formal submissions were received. 

Tindo Asset Management application for individual exemption 

3.58 On 14 January 2014 the AER accepted an application from Tindo Asset Management (Tindo 
Solar) for an individual electricity exemption. Submissions closed on 14 February 2014 and one 
submission was received. The application was approved on 21 February 2014. 

REpower Shoalhaven Inc application for individual exemption 

3.59 On 17 February 2014 the AER accepted an application from REpower Shoalhaven Inc for an 
individual electricity exemption. Submissions closed on 19 March 2014 and two submissions 
were received. 

Macquarie Bank Ltd application for electricity retailer authorisation 

3.60 On 24 February 2014 the AER accepted an application from Macquarie Bank Ltd for an 
electricity retailer authorisation. Submissions closed on 26 March 2014 and no submissions were 
received. 

Applied Environmental Solutions application for individual exemption 

3.61 On 4 March 2014 the AER accepted an application from Applied Environmental Solutions for an 
individual electricity exemption. Stakeholders were invited to lodge submissions by 5 April 2014. 

Solar Professionals application for individual exemption 

3.62 On 5 March 2014 the AER accepted an application from Solar Professionals for an individual 
electricity exemption. Stakeholders were invited to lodge submissions by 7 April 2014. 

Australian Power and Gas – surrender of electricity and gas retailer authorisations 

3.63 On 14 March the AER decided to approve the surrender of Australian Power and Gas's electricity 
and gas retailer authorisations. The surrender of both gas and electricity retailer authorisations 
will take effect on 30 June 2014. Australian Power and Gas was acquired by AGL in October 
2013 and applied to the AER in February 2014 to surrender its national retailer authorisations. 

Suntrix Pty Ltd application for individual exemption 

3.64 On 18 March 2014 the AER accepted an application from Suntrix Pty Ltd for an individual 
electricity exemption. Stakeholders were invited to lodge submissions by 16 April 2014. 

OC Energy Pty Ltd application for electricity retailer authorisation 

3.65 On 20 March 2014 the AER accepted an application from OC Energy Pty Ltd for an electricity 
retailer authorisation. Stakeholders were invited to lodge submissions by 23 April 2014. 

TELECOMMUNICATIONS  

Decisions and determinations 

ACCC releases final report on the domestic transmission capacity 
service declaration inquiry 

3.66 On 28 March 2014 the ACCC released its final decision on the review of the declaration of the 
domestic transmission capacity service (DTCS). The DTCS is a high-capacity transmission 
service used to carry large volumes of voice, data and video traffic. The DTCS is an essential 
input into the provision of services over the legacy copper network and the national broadband 
network (NBN) (backhaul from NBN points of interconnect (POIs)). It is also an important 
component of mobile telephone networks, the delivery of audiovisual content and other 
wholesale and retail business communications services. Declaration of the DTCS enables 
communications companies to access the DTCS and provide services to end users in areas 
where they do not own their own infrastructure and the availability of competitive transmission 
services is limited. 
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3.67 The ACCC’s final decision varies and extends the declaration of the DTCS for a further five 
years. Specifically, the ACCC has decided to: 

 adopt a more comprehensive approach to assessing competition on transmission routes 

 remove regulation on an additional 112 metropolitan Exchange Serving Areas (ESAs) and 8 
regional transmission routes that meet the revised competition criteria  

 re-declare 3 regional transmission routes that do not meet the new criteria 

 maintain regulation of all tail-end transmission services and clarify in the service description 
that when tail-end services are bundled with another component, the bundled service will 
be regulated 

 vary the DTCS service description to align it with the DTCS final access determination 

 provide a transitional period of nine months before the removal of regulation and re-
declaration of routes take effect. 

Revocation of Accounting Separation Record Keeping Rules 

3.68 On 28 March 2014 the ACCC revoked the Accounting Separation Record Keeping Rules after 
the Minister of Communications revoked a Direction obliging the ACCC to oversee the 
accounting separation of Telstra Corporation Ltd (Telstra). The accounting separation framework 
was put in place in 2003 to provide transparency over Telstra’s wholesale and retail operation 
and help to identify if Telstra was discriminating against its wholesale customers in favour of its 
retail business. However, these reporting requirements have since been superseded by a more 
comprehensive reporting framework under Telstra’s Structural Separation Undertaking which 
was approved by the ACCC in February 2012. 

Other significant events 

ACCC submission to the Government’s independent cost benefit 
analysis and review of regulation 

3.69 On 14 March 2014 the ACCC provided a submission in response to the first issues paper 
released as part of the Government’s Independent cost benefit analysis and review of regulation 
(the Vertigan Review). The Vertigan Review is examining the appropriate regulatory framework 
for Australian’s future broadband market, and in particular, NBN Co’s role within that market. 

3.70 The ACCC submission reiterated its support for continued structural reform in the 
communications industry to achieve the structural separation of Telstra and a wholesale-only 
NBN. The ACCC noted that, where economically efficient, infrastructure based competition is 
likely to promote the long term interest of end-users. The submission further noted that the 
ACCC considers that there should generally be no constraints on non-NBN Co network 
operators deploying networks in competition with the NBN. However, the ACCC considers that 
where these networks are monopolies, they should be wholesale-only and subject to open 
access regulation to support robust retail competition. The ACCC also noted that any subsidies 
to support the deployment of the NBN in non-commercial markets should be explicit and 
transparent

1
. 

3.71 The ACCC expects to make further submissions as the Vertigan Review progresses. 

ACCC submission to the Department of Communications’ review of 
digital radio 

3.72 On 5 February 2014 the ACCC made a submission to the Department of Communications’ 
review of digital radio (the review)

2
. Among other things, the review is examining the regulation of 

digital radio services in Australia. A key element of the regulation of digital radio services is the 
access regime administered by the ACCC. The access regime seeks to ensure that digital radio 

                                                      

 
1
 The ACCC’s submission to the Government’s cost benefit analysis and review of regulation is available from the 

following link: http://accc.gov.au/regulated-infrastructure/communications/accc-role-in-communications/submissions-
by-the-accc 
2
 The ACCC’s submission to the Department of Communications’ review into digital radio is available from the 

following link: http://accc.gov.au/regulated-infrastructure/communications/accc-role-in-communications/submissions-
by-the-accc 
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broadcasters can access, on reasonable terms, the required service to transmit their audio 
content to listeners. 

3.73 In its submission, the ACCC observed that the digital radio access regime is working effectively. 
The ACCC submitted that the access regime was a necessary component of the regulatory 
framework for digital radio and should continue to be central to any further development of the 
service.  

ACCC submission to the Department of Communications’ Mobile 
Coverage Programme Discussion Paper 

3.74 In late 2013 the Australian Government committed to undertake a Mobile Coverage Programme 
(the programme) and invest $100 million over four years to improve mobile voice and mobile 
broadband coverage in regional, remote and outer metropolitan areas. The Department of 
Communications published a Discussion Paper in December which outlined a number of options 
as to how the funds could be allocated in order to improve coverage. On 28 February 2014 the 
ACCC made a submission in response to the Department of Communications’ Discussion Paper.  

3.75 In its submission, the ACCC supported the objectives of the programme to address mobile 
coverage and promote competition in regional, rural and remote Australia. It also considered that 
the use of NBN Co infrastructure to improve mobile services in these areas has the potential to 
deliver significant long term benefits to consumers and businesses. The ACCC indicated its 
support for the proposed delivery options that would either: call for bids from mobile network 
operators (MNOs) (or consortia of MNOs) or call for bids from parties wishing to build, own and 
operate a network of base stations. The ACCC considered that these proposed options are less 
likely to benefit a single MNO and would provide more competitive outcomes for consumers.  

Reports Released 

Annual Telecommunications Reports for 2012–2013 

3.76 On 20 March 2014 the Minister for Communications tabled the ACCC’s annual 
telecommunications reports for 2012–13 in Parliament. The reports cover the competitive 
safeguards within the Australian telecommunications industry and the prices paid for 
telecommunications services in Australia.  

3.77 Key observations made in the reports include:  

 the telecommunications industry is in a long period of transition brought about by 
technological developments, changes in consumer usage and structural change. In this 
environment, ensuring competitive access to legacy networks, establishing the regulatory 
framework for the NBN and overseeing Telstra’s structural separation will remain key 
priorities for many years 

 in 2012–13 prices paid by consumers for telecommunications services fell by around 
1.5 per cent in real terms. However, the pace of price decline has slowed for most services 
indicating retail price competition was less vigorous in 2012–13 than in earlier years 

 the most significant price reductions were for international calls from a landline phone 
(which fell 21.2 per cent) and calls to a mobile from a landline phone (which fell 
11.7 per cent) 

 non-price factors, such as network quality and customer service, are also becoming 
important sources of competition. Consequently, there has been strong investment in 
mobile networks and a renewed focus on customer satisfaction  

 there were a number of important consumer trends during the year, including the continued 
popularity of mobile and wireless services. Consumer demand for data continued to 
increase dramatically and the number of consumer complaints about telecommunications 
services fell significantly  

 the reports also outline the ACCC’s broad range of activities during the year, including 
regulatory, enforcement, compliance and consumer protection activities. 

Accounting separation reports for the March 2014 quarter  

3.78 On 24 March 2014 the ACCC published the imputation and non-price terms and conditions 
report for the December 2013 quarter under the accounting separation regime for Telstra. The 
imputation report provides imputation testing results for core telecommunications services 
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supplied by Telstra to its access seekers. The non-price terms and conditions report provides 
results in relation to 11 key performance indicators on non-price terms that compare Telstra’s 
performance between retail and wholesale services. As the ACCC has now revoked the 
Accounting Separation Record Keeping Rules, this will be the last Accounting Separation report 
published by the ACCC.  

FUEL PRICE MONITORING 
3.79 The ACCC closely follows developments in the petroleum industry and monitors the retail prices 

of petrol, diesel and automotive liquefied petroleum gas (LPG) in all capital cities and around 180 
regional locations. 

3.80 The ACCC monitors movements in domestic retail petrol prices against movements in 
international benchmark prices. In the case of regular unleaded petrol (RULP), movements in 
seven-day rolling average retail RULP prices in the five largest cities (Sydney, Melbourne, 
Brisbane, Adelaide and Perth) are compared with movements in seven-day rolling average 
prices for Singapore Mogas 95 Unleaded lagged by 10 days (Mogas 95) in Australian cents per 
litre (cpl). 

3.81 Chart 1 shows movements in these prices over the period 1 January to 31 March 2014. Retail 
RULP prices are shown on the left hand side of the chart and Mogas 95 prices are shown on the 
right hand side.  

3.82 A comparison of movements in these two prices is indicative rather than an exact science and 
factors other than international benchmark prices can influence retail petrol prices in the short 
run. This caveat also applies to the comparisons of movements between retail diesel and 
automotive LPG prices and their respective international benchmarks. 

Chart 1 Movements in retail RULP prices and international benchmark prices—
1 January to 31 March 2014 

 

Note: the cyclical movements in the seven-day rolling average retail price series arise because petrol 

price cycles in recent years have been longer than seven days. Traditionally the ACCC has used a 

seven-day rolling average to smooth out the effects of the petrol price cycle. 

3.83 As illustrated in the chart, daily average retail RULP prices and Mogas 95 prices were both 
broadly stable during the March 2014 quarter. RULP prices in the five largest cities increased by 
3.7 cpl over the quarter — from 153.0 cpl at the beginning of January to 156.7 cpl at the end of 
March 2014. Mogas 95 prices decreased by 0.8 cpl over the quarter. Mogas prices have 
remained historically high over the quarter, due to strong demand for refined petroleum in the 
Asia-Pacific region.  
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3.84 The ACCC monitors the movement of retail diesel prices against the price of Singapore Gasoil 
with 10 parts per million sulphur content, lagged by 11 days (Gasoil 10ppm). Chart 2 shows daily 
average retail diesel prices on the left hand side of the chart and Gasoil 10 ppm prices on the 
right hand side. 

3.85 Daily average retail diesel prices in the five largest cities decreased by 2.8 cpl over the quarter—
from 161.6 cpl at the beginning of January to 158.8 cpl at the end of March. Gasoil 10 ppm 
prices decreased by 4.4 cpl over the quarter. 

Chart 2  Movements in retail diesel prices and international benchmark prices— 
1 January to 31 March 2014 
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3.86 The ACCC monitors the movement of retail automotive LPG prices against the average of Saudi 
Aramco contract prices for propane and butane (Saudi CP), which are issued on the first day of 
the month (see Chart 3).  

3.87 Average retail automotive LPG prices in the five largest cities (on a seven-day rolling average 
basis) decreased by 7.4 cpl over the March 2014 quarter—from 94.4 cpl at the beginning of 
January to 87.0 cpl at the end of March 2014.  

3.88 The Saudi CP decreased by 9.1 cpl over the March 2014 quarter. This was due to a fall in 
heating demand and ample supply in Japan.  
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Chart 3  Movements in retail automotive LPG prices and international 
benchmark prices—1 January to 31 March 2014 
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RAIL ACCESS 

Decisions and determinations 

Hunter Valley Access Undertaking 

3.89 The Hunter Valley Access Undertaking requires the Australian Rail Track Corporation (ARTC) to 
submit documentation for the purposes of an annual compliance assessment to be conducted by 
the ACCC. In May 2013 ARTC submitted its compliance documentation for the 2012 calendar 
year. From June 2013 to February 2014 the ACCC conducted industry consultation and issued 
information requests to ARTC to obtain further information relevant to the ACCC’s assessment.  

3.90 On 26 February 2014 ARTC submitted revised versions of its annual compliance documentation. 
On 24 March 2014 the ACCC released a determination that ARTC’s revised submission 
complied with the financial model and pricing principles specified in the Hunter Valley Access 
Undertaking for the 2012 calendar year.  

3.91 On 28 June 2013 ARTC submitted a variation application to include rail segments between Gap 
and Turrawan into the Hunter Valley Access Undertaking. These segments service the 
Gunnedah Basin coal mines Gunnedah, Boggabri and Narrabri, and may also service proposed 
developments at Watermark and Maules Creek.  

3.92 The ACCC released a Position Paper on ARTC’s proposed variation on 12 December 2013. 
ARTC subsequently withdrew its variation application on 20 February 2014, submitting a revised 
variation application to the ACCC on 24 March 2014. The variation seeks to incorporate the 
relevant segments between Gap and Turrawan effective 1 January 2014. The ACCC will shortly 
release a consultation paper calling for views of interested parties on the proposed variation.  

3.93 On 31 January 2014 ARTC submitted a variation application to incorporate the characteristics of 
the most efficient train configuration (also known as the final indicative service) and associated 
access charges into the Hunter Valley Access Undertaking. This is intended to be a further step 
toward optimising throughput on the Hunter Valley coal supply chain, and forms part of the long-
term solution to addressing capacity constraints in the Hunter Valley.  

3.94 The ACCC is reviewing industry submissions received in response to its March 2014 
Consultation Paper and intends to release a Position Paper for further consultation as the next 
step in the process. 

http://www.accc.gov.au/regulated-infrastructure/rail/annual-compliance-assessment-2012/final-determination
http://accc.gov.au/regulated-infrastructure/regulatory-projects/final-indicative-services-variation-2014/consultation-paper
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BULK WHEAT EXPORT – ACCESS TO PORT 
TERMINAL SERVICES 

Wheat Code 

3.95 Legislative amendments made in December 2012 provide for the WEMA to be repealed on 
1 October 2014, if the Minister for Agriculture has approved an industry code of conduct 
governing port access and that code is declared as a mandatory code under the Act.  

3.96 The Department of Agriculture, the ACCC and the Treasury all have a role in the development of 
the code. The government is currently using a set of key principles, provided by the industry 
representative Code Development Advisory Committee, in developing a draft code.  

Access Undertakings 

3.97 During 2011 the ACCC accepted undertakings under Part IIIA of the Act regulating access to 
services for the export of bulk wheat at port terminals operated by GrainCorp Operations Ltd 
(GrainCorp) at seven ports on the East Coast; Australian Bulk Alliance (now Emerald Grain Pty 
Ltd (Emerald)) at Melbourne, Viterra at six ports in South Australia and Cooperative Bulk 
Handling (CBH) at four ports in Western Australia. In 2013 Emerald had an undertaking accepted 
by the ACCC for its port terminal services covering the period from when its previous undertaking 
expired (30 September 2013) until 30 September 2014. At this date it is currently anticipated that 
access will be covered by the mandatory Code of Conduct currently being developed. 

3.98 The undertakings were provided to fulfil the access test in the Wheat Export Marketing Act 2008 
(WEMA), which in part requires vertically integrated port operators to have a Part IIIA access 
undertaking accepted by the ACCC. The undertakings allow for third party exporters to access 
the port terminals operated by vertically integrated port terminal operators, ensuring competition 
in this significant export market.  

3.99 On 25 July 2013 Viterra submitted to the ACCC an application to extend its 2011 Undertaking to 
30 September 2015 to obtain greater certainty about future regulation, pending the possible 
introduction of a mandatory industry code. In addition to the application to extend the 
undertaking, Viterra also sought to vary a number of existing provisions. On 20 November 2013 
the ACCC released a draft decision proposing to consent to the application and on 
30 January 2014 issued a final decision to consent. 

3.100 On 12 November 2013 GrainCorp applied to the ACCC to vary its 2011 undertaking in relation to 
the obligations at its Newcastle bulk wheat terminal. GrainCorp submits that there is now 
effective competition in Newcastle and therefore its port should be subject to less regulatory 
oversight. It also submits that it is at a competitive disadvantage because the competing facilities 
are not regulated. Accordingly, GrainCorp is seeking to vary its undertaking to exclude the 
majority of the current access provisions from applying at Newcastle. The ACCC released an 
issues paper on 12 December 2013 and received submissions from stakeholders in February 
2014 on GrainCorp’s application. The ACCC is currently preparing a Draft Decision on the 
application. 

3.101 On 14 March 2014 CBH lodged a proposed undertaking for its port terminal services with the 
ACCC for assessment. The proposed undertaking is intended to cover the period from when 
CBH’s existing undertaking expires (30 September 2014) until 30 September 2017 or such a 
time as it is no longer required to have an access undertaking accepted by the ACCC (for 
instance, upon the currently anticipated commencement of a mandatory code of conduct). The 
major difference in the proposed undertaking compared to CBH's 2011 undertaking is that it 
seeks to allow three year long term agreements (LTAs) for port capacity. In April the ACCC 
intends to release an issues paper to facilitate consultation on the proposed undertaking. 

PART IIIA 
3.102 The Productivity Commission (PC) provided its final report on the National Access Regime to 

Government on 25 October 2013 and the report was released on 11 February 2014, with a key 
finding that the access regime if working effectively and should be retained. The ACCC engaged 
with the PC to assist with the review, including participating in public hearings. 
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3.103 The Government will respond to the Productivity Commission’s report following the outcomes of 
the current competition policy review. 

AUSTRALIA POST 

Letter pricing for reserved letter services 

3.104 On 31 January 2014 Australia Post provided the ACCC with a price notification proposing an 
increase in the basic postage rate from 60 cents to 70 cents from 31 March 2014. Australia Post 
also proposed increases in the prices of other large ‘ordinary’ letter services. 

3.105 The ACCC was required under Part VIIA of the Act to assess Australia Post’s pricing proposal. 
Under the Act, the ACCC has 21 days to assess the proposal.  

3.106 The ACCC was able to complete a high level review of the proposal within the statutory 21 day 
period. As part of its assessment the ACCC considered whether the proposed price increases 
were likely to result in Australia Post recovering more than an efficient level of costs and return. 
The ACCC also sought submissions from interested parties on Australia Post’s proposal.  

3.107 The ACCC found that there was increasing financial pressure on Australia Post’s letter services 
as a result of fewer letters being sent, and that Australia Post is under-recovering on its reserved 
services costs. The magnitude of the under recovery was such that even with the proposed price 
increase, Australia Post was unlikely to recover more than an efficient level of costs. 

3.108 The ACCC released its decision to not object to Australia Post’s pricing proposal on 
20 February 2014. 

WATER 

State Water draft decision  

3.109 Under the Water Charge (infrastructure) Rules 2010, the ACCC is the regulator responsible for 
approving or determining the regulated charges of State Water Corporation of New South Wales 
(State Water) applying in the Murray-Darling Basin (MDB) during the period 1 July 2014 to 
30 June 2017. State Water's MDB charges were previously regulated by the NSW Independent 
Pricing and Regulatory Tribunal (IPART). IPART will continue to regulate charges for services in 
State Water's areas of operation in NSW outside the MDB. 

3.110 The ACCC released its draft decision (the draft decision) on State Water’s regulated charges for 
1 July 2014 to 30 June 2017 period on 5 March 2014. This followed ACCC analysis of State 
Water’s pricing application (received 30 July 2013) and consultation with stakeholders in the 
subsequent months leading up to the draft decision. 

3.111 The ACCC considered that State Water’s forecast total revenue, capital expenditure (capex), 
operatind expenditure (opex) and required rate of return on capital was higher than required to 
meet the efficient cost of providing bulk water infrastructure services. The draft decision is to 
determine charges that reflect a lower level of cost than proposed by State Water. 

3.112 The draft decision will lead to small decreases in bulk water bills for most customers. Any price 
increases are, for the most part, likely to be modest. The ACCC did not accept State Water’s 
proposal to increase its fixed charges and has maintained the current 40:60 fixed-to-variable 
tariff structure. 

3.113 Since the release of the draft decision, the ACCC has held meetings with each customer service 
committee that represents the irrigators in each MDB valley. Stakeholders were able to provide 
written submissions on the draft decision to the ACCC by 17 April 2014. The ACCC intends to 
release its final decision in June 2014. 



  

ACCCount 1 January to 31 March 2014   39 

 

 

4. INCREASING ENGAGEMENT  

Increase our engagement with the broad 

range of groups affected by what we do 

OUTCOMES FROM INTERNATIONAL FORUMS AND 
CONFERENCES 

International partnerships and collaboration 

4.1 On 25 March 2014 the ACCC was announced as winner of the Global Competition Review 
(GCR) Agency of the Year – Asia Pacific, Middle East & Africa Award. This was in recognition of 
the sheer scale of the ACCC’s engagement in high-profile matters both in competition law 
enforcement and merger control. 

4.2 In the March 2014 quarter the ACCC continued to engage closely with competition and 
consumer protection counterparts around the world. The need for international cooperation has 
grown as trading across jurisdictional borders has become more frequent and consumers are 
exposed to more complex transactions occurring across multiple jurisdictions. 

4.3 The ACCC regularly engages and exchanges information with other regulators internationally in 
respect of investigations and merger assessments. This quarter the ACCC: 

 received and responded to 30 requests for information from agencies in Brazil, Canada, 
Colombia, Israel, Japan, Kenya, Korea, Macau, Mexico, New Zealand, Singapore, PNG, 
Philippines, South Africa, Taiwan, UK and USA  

 made 23 requests for information to agencies in Canada, the European Community, 
Germany, Indonesia, Malaysia, New Zealand, PNG, Singapore, Thailand, Vietnam, UK and 
USA. 

4.4 Recognising the value of effective competition and consumer protection regulation and regional 
cooperation, the ACCC continues to commit efforts to relationship and capacity building in the 
Asia-Pacific region and beyond. This quarter the ACCC hosted a delegation from Papua New 
Guinea (PNG). 

4.5 The ACCC also hosted a secondee from the PNG Independent Consumer & Competition 
Commission for six weeks to learn about the ACCC’s investigation and litigation work.  

4.6 Three officials from Macau and Hong Kong attended the ACCC’s basic investigation skills 
course.  

COMPETITION RELATED ACTIVITIES 

4.7 On 20–24 January 2014 the ACCC attended the third round of the Regional Comprehensive 
Economic Partnership (RCEP) negotiations in Kuala Lumpur, Malaysia as part of the Australian 
government delegation. Australia and Korea presented a joint concept paper on the Negotiation 
of Competition Provisions in the RCEP.  

4.8 On 6–11 February 2014 the ACCC delivered an investigation skills training course with Baker & 
McKenzie to officials of the Office for Competition, Department of Justice in the Philippines, 
funded under the ASEAN-Australia-New Zealand Free Trade Agreement. 
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4.9 On 26 February 2014 the ACCC attended the American Bar Association (Section of Antitrust 
Law) and the International Bar Association International Cartel Workshop in Rome, Italy and 
presented on the ACCC’s investigative strategy for cartels.  

4.10 Also on 26 February 2014 the ACCC participated in the Organisation for Economic Cooperation 
and Development (OECD) Competition Committee meetings in Paris, France. The OECD's 
Competition Committee and its working parties promote market-oriented reform by actively 
encouraging and assisting decision-makers in government to tackle anti-competitive practices 
and regulations. Australia contributed to, and participated in, a roundtable discussion on 
investigations of consummated and non-notifiable mergers.  

4.11 On 19–21 March 2014 the ACCC participated in the OECD-Korea Policy Centre workshop on 
international co-operation in cross-border competition cases in Seoul, Korea. This was also the 
10th anniversary celebration of the OECD-Korea Policy Centre Competition Programme. 

4.12 On 6–7 March 2014, the ACCC attended the Global Competition Review (GCR) Asia Conference 
in Singapore. The ACCC participated in a panel discussion on the growing importance of Asia 
and international cooperation with our Asian counterparts. 

PRODUCT SAFETY RELATED ACTIVITES 

4.13 As the current chair of the OECD Product Safety Working Party the ACCC participates in the 
International Consumer Product Health and Safety Organisation (ICPHOSO) forum for the 
exchange of ideas and information on health and safety issues related to consumer products 
manufactured and marketed in the global marketplace. On 25–28 February 2014 an ICPHOSO 
conference was held in the United States. 

4.14 A series of meetings of international product safety officials took place around the conference, 
including the OECD Working Party on Consumer Product Safety chaired by the ACCC, the 
International Consumer Product Safety Caucus (ICPSC) and an OECD workshop on product risk 
assessment. A key outcome from these meetings was progress towards coordinated 
international action on a range of product safety issues including product safety online and 
button battery safety. 

CONSUMER ENGAGEMENT 

Ruby Hutchison Memorial Lecture 

4.15 On 12 March 2014 the ACCC and CHOICE hosted the 2014 Ruby Hutchison Memorial Address 
at the Museum of Sydney. Professor Megan Davis, Director of the Indigenous Law Centre at 
the University of New South Wales, presented the lecture. Professor Davis focused on the 
experiences and challenges faced by Indigenous consumers in remote communities, exploring 
the role of regulators and consumer advocates in helping Indigenous consumers through 
engagement, enforcement and law reform measures. 

National Consumer Congress 

4.16 On 13 March 2014 the ACCC hosted the 2014 National Consumer Congress in Sydney. The 
Congress theme was ‘Consumer rights in the digital age’. The online focus explored 
convergence and consumers, consumer data, consumers and ISP’s, empowering consumers to 
shop confidently online, and regulatory challenges in the online environment. Other key 
consumer issues explored included the upcoming competition root-and-branch review (now 
known as the Harper Review) and what this will mean for consumers, debt collection practices 
and ethical consumption. 

4.17 Keynote speakers included: Rod Sims, Chairman, ACCC; the Hon. Bruce Billson MP, Minister 
for Small Business; Alan Kirkland, CEO of CHOICE; and Dr Rebecca Giblin, researcher at 
Monash University and co-host of ABC’s ‘Drive’ Geek Club radio show. 

AER Customer Consultative Group 

4.18 On 25 March 2014 the AER’s Customer Consultative Group (CCG) was held. The meeting 
discussed the potential development of priority areas of focus for the AER’s compliance and 
enforcement activities under the NERL. Also discussed were the key consumer issues arising 

http://www.aer.gov.au/about-us/customer-consultative-group
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from the current round of distribution regulatory determinations. This was the final meeting of the 
current composition of the CCG who were appointed in 2011. The AER expects to make an 
announcement on members to be appointed to the reconstituted CCG in April 2014. 

Other stakeholder engagement  

4.19 During the March 2014 quarter AER staff engagement activities also focussed on the 
development of targeted communication strategies to reach particular groups of energy 
customers to promote and improve energy literacy. Its engagement with financial counsellors 
and other consumer intermediaries highlighted that many were interested in increasing their 
knowledge of the NERL and consumer rights to better assist their clients. A training package of 
information which aims to improve understanding and awareness of customer rights and 
protections under the NERL and the AER’s role in this area has been developed.  

4.20 Work continues on the redevelopment of the Energy Made Easy price comparator website. The 
redevelopment will enhance the existing website to ensure that it can accommodate a greater 
volume of offers, and more complex time of use offers, in anticipation of additional jurisdictions 
commencing the NERL. The AER expects to launch the redeveloped website around July 2014. 

Consumer Consultative Committee 

4.21 The Consumer Consultative Committee (CCC) provides a forum through which consumer 
protection issues can be addressed collaboratively between the ACCC and consumer 
representatives. 

4.22 On 12 March 2014 the ACCC and Australian Securities and Investments Commission (ASIC) 
held a joint meeting between the CCC and ASIC’s Consumer Advisory Panel in Sydney. The 
meeting focused on two important government reviews: the Financial System Inquiry and the 
upcoming competition root-and-branch review (now known as the Harper Review).  

National disability insurance scheme 

4.23 The ACCC has commenced working with key organisations in the disability sector to develop a 
program that educates Australians with disabilities, their carers and businesses supplying the 
disability sector about their rights and obligations under the ACL. 

4.24 This project follows the recent launch of the National Disability Insurance Scheme (NDIS), which 
will provide Australian consumers with disabilities with the option to manage personal budgets 
and make purchasing decisions in relation to their disability needs. 

4.25 The ACCC is also currently developing educational material for people with a disability about 
their key rights as consumers.  

BUSINESS ENGAGEMENT 

Franchising and Small Business Consultative Committees 

4.26 The Franchising Consultative Committee (FCC) is a forum through which competition and 
consumer law issues relating to the franchising sector can be considered collaboratively. FCC 
members are drawn from a range of sectors and include franchisees, franchisors, business 
advisors, researchers and educators. 

4.27 The Small Business Consultative Committee (SBCC) was established to inform the ACCC of 
emerging competition and consumer law issues relating to small businesses. SBCC members 
are drawn from a range of sectors and include industry associations, business advisers and 
academics. 

4.28 A joint meeting of the FCC and SBCC was held in the March 2014 quarter. At the meeting staff 
from Treasury gave a presentation on the Federal Government’s proposed Small Business and 
Family Enterprise Ombudsman, and sought feedback on the proposal from committee members. 
Members also received a brief overview of the Federal Government’s plan to extend the ACL’s 
unfair contract terms provisions to protect small businesses. Others issues discussed at the 
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meeting included the ACCC’s role in the repeal of the carbon tax and the ‘root and branch’ 
review of competition policy. 

MAJOR SPEECHES 
4.29 During the March quarter, the ACCC took part in 26 major speaking events, including:  

Looking forward to 2014 
Chairman Rod Sims 
CEDA conference 
21 February 2014 
 
Empowering consumers in the digital age 
Chairman Rod Sims 
National Consumer Congress 
13 March 2014 
 
Address to the Canadian Australian Chamber of Commerce 
Deputy Chair Michael Schaper 
28 February 2014 
 
Address to the Law Society of New South Wales 
Deputy Chair Michael Schaper 
17 March 2014 

http://www.accc.gov.au/speech/ceda-conference-looking-forward-to-2014
http://www.accc.gov.au/speech/empowering-consumers-in-the-digital-age
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5. APPENDICES 

COMPLAINTS AND INQUIRIES 
5.1 During the March 2014 quarter the ACCC received 51,551 complaints and enquiries from 

businesses and consumers (email 27 621, telephone 23 552 and letter correspondence 378). 

5.2 Of these, 108 matters were escalated for assessment. 

Table 5:  ACCC complaints, investigations and litigation progression 

Category 
March 2014 
quarter 

Contacts received (phone, email and letters) 51 551 

Under assessments commenced 184 

Initial investigations commenced 108 

In-depth investigations commenced 25 

First instance litigation commenced 4 

Table 6:  Geographic location of inquirers and complainants recorded in the national 
database 

State ACL Scams (ACL & 
Scams) 

Anti-
competitive 
Practices 

Industry 
Codes 

Other Total 

NSW 3 769 6 744 10 513 201 39 2 016 12 769 

VIC 3 691 4 216 7 907 137 20 1 379 9 443 

QLD 3 110 4 327 7 437 117 29 1 001 8 584 

WA 1 285 1 871 3 156 51 18 426 3 651 

SA 1 155 1 426 2 581 28 5 479 3 093 

ACT 528 637 1 165 23 2 248 1 438 

TAS 273 558 831 15 1 114 961 

NT 144 196 340 10 0 56 406 

Overseas 121 310 431 4 0 137 572 

Not 
supplied 71 24 95 13 2 31 141 

Note: single contacts may involve multiple issues. Contacts recorded differ from contacts received as 

not all contacts received are entered into the ACCC database and some may be entered at a later date. 
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Table 7:  Complaints and inquiries – top ten by industry 

Industry Contacts 

Non-store retailing (predominantly online sales) 1 136 

On selling electricity and electricity market operation 788 

Other store-based retailing 503 

Car retailing 485 

Wired telecommunications network operation 453 

Other electrical and electronic goods retailing 452 

Department stores 431 

Electrical, electronic and gas appliance retailing 424 

Supermarket and grocery stores 411 

Motor vehicle manufacturing 385 

Note: single contacts may involve multiple industries 

Table 8:  Top 10 scam categories reported to the ACCC 

Scam category Contacts 

Buying, selling or donating (classifieds, business listings, 

auction, health, fake business etc) 

6 348 

Unexpected money (inheritance, helping a foreigner, fake 

government or bank, loan opportunity) 

5 543 

Attempts to gain your personal information (fake bank or telco, 

computer hacking, ID theft) 

4 939 

Unexpected prizes (lottery, travel, scratchie) 1 188 

Jobs and investment (sport, high return, pyramid scheme, 

employment) 

1 069 

Threats and extortion (malware and software by email, malware 

and software by phone, hitman etc) 

613 

Dating and romance (Including adult services) 590 

 



  

ACCCount 1 January to 31 March 2014   45 

 

 

 

Table 9:  Top possible contraventions of the Competition and Consumer Act 2010 
(excluding scams and other miscellaneous categories) 

Fair trading and consumer protection including Australian 
Consumer Law 

Contacts 

Guarantee as to acceptable quality 3 620 

Guarantee as to due care and skill 847 

Guarantee relating to the supply of goods by description, sample or  
demonstration 

329 

Guarantee as to fitness for any disclosed purpose etc. 272 

Misleading or deceptive conduct  2 538 

Wrongly accepting payment 875 

False representation price 472 

Safety standards 365 

False representations goods - standard, quality, value, grade, 
composition, style etc. 

236 

Harassment and coercion 203 

Effective competition and informed markets Parts IV and IVB Contacts 

Contravention of industry Codes  116 

Misuse of market power 103 

Exclusive dealing   66 
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ENFORCEMENT OUTCOMES & MATTERS IN COURT 

Litigation commenced / Allegations 

COMPETITION (3)  

Misuse of Market Power Pfizer Australia Pty Ltd 

commenced | 13 February 2014 
jurisdiction | Federal Court Sydney 

Breach of enforceable 
undertaking  

Coles Group Ltd 

commenced | 25 February 2014 
jurisdiction | Federal Court Sydney 

Breach of enforceable 
undertaking 

Woolworths Ltd 

commenced | 25 February 2014 
jurisdiction | Federal Court Sydney 

CONSUMER PROTECTION (1) 

 Misleading and deceptive 
conduct / Unsolicited consumer 
agreements 

Zen Telecom Pty Ltd 

commenced | 28 February 2014 
jurisdiction | Federal Court Perth 
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Litigation ongoing / Allegations 

COMPETITION (10)   

Cartels Air New Zealand Ltd 

commenced | 12 May 2010 
jurisdiction | Federal Court Sydney 
awaiting judgement 
 

Anti-competitive agreements Australia and New Zealand Banking Group Ltd (appeal) 

commenced | 10 December 2013 
jurisdiction | Federal Court Brisbane 
awaiting appeal hearing 
 

Misuse of market power Cement Australia 

commenced | 12 September 2008 
jurisdiction | Federal Court Brisbane 
awaiting hearing on penalties  
 

Cartels Colgate-Palmolive Pty Ltd & Ors 

commenced | 12 December 2013 
jurisdiction | Federal Court Sydney 
 

Cartels NSK Australia Pty Ltd 

commenced | 13 December 2013 
jurisdiction | Federal Court Sydney 
awaiting judgement 
 

Cartels Prysmian Cavi e Sistemi 

commenced | 23 September 2009 
jurisdiction | Federal Court Adelaide 
continues following settlement with some of the parties 
 

Cartels P.T. Garuda Indonesia Ltd  

commenced | 2 September 2009 
jurisdiction | Federal Court Sydney 
awaiting judgement 
 

Cartels Renegade Gas Pty Ltd, Speed-E-Gas Ltd & Ors 

commenced | 23 August 2012 
jurisdiction | Federal Court Sydney 
awaiting hearing 
 

Misuse of market power Visa (Inc) & Ors 

commenced | 4 February 2013 
jurisdiction | Federal Court Sydney 

Cartels Yazaki Corporation & Australian Arrow Pty Ltd 

commenced | 13 December 2012 
jurisdiction | Federal Court Melbourne 
 

CONSUMER PROTECTION (27) 

Unconscionable conduct / 
Unfair contract terms 

Advanced Medical Institute Pty Ltd & Ors 

commenced | 21 December 2010 
jurisdiction | Federal Court Melbourne 



  

ACCCount 1 January to 31 March 2014   48 

 

 

   trial hearing continues 

Consumer protection in Energy 
sector 

AGL South Australia Pty Ltd 

commenced | 4 December 2013 
jurisdiction | Federal Court Adelaide  

Misleading and deceptive 
conduct / Unconscionable 
conduct  

BAJV Pty Ltd t/as Europcar (appeal) 

commenced | 1 August 2013 
jurisdiction | Full Federal Court Hobart 
awaiting judgement 

Misleading and deceptive 
conduct 

Breast Check Pty Ltd 

commenced | 21 December 2011 
jurisdiction | Federal Court Perth 
awaiting hearing on penalties 

Consumer guarantees Bunavit Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Brisbane 

Credence claims Coles Supermarkets Australia Pty Ltd 

commenced | 12 June 2013 
jurisdiction | Federal Court Melbourne 

Misleading claims Dateline Imports Pty Ltd 

commenced | 25 June 2012 
jurisdiction | Federal Court Brisbane 
awaiting judgement 

Credence claims DuluxGroup (Australia) Pty Ltd 

commenced | 5 December 2012 
jurisdiction | Federal Court Perth 
 

Door-to-door selling Energy Australia Pty Ltd (formerly TRUenergy Pty Ltd) 

commenced | 7 March 2013 
jurisdiction | Federal Court Melbourne 

 

Consumer guarantees Fisher & Paykel Customer Services & Anor 

commenced | 12 November 2013 
jurisdiction | Federal Court Sydney 

Consumer guarantees Harvey Norman Gordon Superstore Pty Ltd 

commenced | 20 November 2012 
jurisdiction | Federal Court Sydney 
 

Misleading and deceptive 
conduct 

Homeopathy Plus! Australia Pty Ltd & Ors 

commenced | 19 February 2013 
jurisdiction | Federal Court Sydney 
awaiting judgement 

Unconscionable conduct Lux Distributors Pty Ltd (appeal) 

commenced | 1 March 2013  
jurisdiction | Full Federal Court Melbourne 
Lux’s application for special leave to appeal to the High Court 
was dismissed with costs. The matter will be remitted to the 
Federal Court for a hearing on penalties. 
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Consumer guarantees Mandurvit Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Perth 

Door-to-door selling Origin Energy Electricity Ltd & Ors 

commenced | 26 September 2013 
jurisdiction | Federal Court New South Wales 

Credence claims Pirovic Enterprises Pty Ltd 

commenced | 10 December 2013 
jurisdiction | Federal Court Sydney 

Recall of DIY teeth whitening 
products  

Pro Teeth Whitening 

Remitted | 18 December 2013 
jurisdiction | Federal Magistrates Court 

Credence claims Reebok Australia Pty Ltd 

commenced | 17 December 2013 
jurisdiction | Federal Court Perth 

Misleading and deceptive 
conduct 

Safe Breast Imaging Pty Ltd & Anor 

commenced | 21 December 2011 
jurisdiction | Federal Court Perth 
awaiting hearing on penalties 

Scam Safety Compliance Pty Ltd & Ors 

commenced | 16 April 2012 
jurisdiction | Federal Court Sydney 
awaiting judgement 

Scam Sensaslim Australia 

commenced | 15 July 2011 
jurisdiction | Federal Court Sydney 
awaiting judgement 

Credence claims Snowdale Holdings Pty Ltd 

commenced | 9 December 2013 
jurisdiction | Federal Court Perth 

Unsolicited consumer 
agreements 

Startel Communication Co Pty Ltd 

commenced | 18 July 2013 
jurisdiction | Federal Court Brisbane 
awaiting judgement 
 

Misleading and deceptive 
conduct 

Taxsmart Group Pty Ltd & Ors 

commenced | 20 June 2013 
jurisdiction | Federal Court Melbourne 

Unconscionable conduct Titan Marketing Pty Ltd & Anor 

commenced | 14 June 2013 
jurisdiction | Federal Court Brisbane 
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Litigation concluded 

COMPETITION (1)   

Cartels Flight Centre Ltd 

commenced | 9 March 2012 
concluded |              28 March 2014 
conduct  | attempting to induce an anti- 
   competitive arrangement to  
   eliminate differences in air fares  
   between Flight Centre and three  
   international airlines 
jurisdiction | Federal Court Brisbane 
outcome  |              pecuniary penalties of  
                                            $11 million 
 

CONSUMER PROTECTION (2) 

Credence claims P & N Pty Ltd & Ors  

commenced | 3 May 2013 
concluded | 13 December 2013 
conduct                |              publishing fake testimonials and  

making false or misleading 
representations about the country 
of origin of the solar panels they 
supply 

jurisdiction | Federal Court Adelaide 
outcome  | pecuniary penalty totalling  

$145 000 
     

Contempt Peter Foster 

commenced | 11 November 2011 
concluded | 25 March 2014 
jurisdiction | Federal Court Brisbane 
outcome               I              Mr Foster’s appeal against the  
   three-year imprisonment sentence  
   imposed on him for contempt of  
   court is now dismissed 

Consumer Guarantees Avitalb Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
concluded | 07 March 2014 
jurisdiction | Federal Court Perth 
outcome  | pecuniary penalty totalling $10 000  

 
Oxteha Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
concluded | 27 February 2014 
jurisdiction | Federal Court Brisbane 
outcome  | pecuniary penalty totalling $26 000 
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Undertakings accepted 

87B Undertakings  

COMPETITION AND CONSUMER ACT (0) 

“To promote vigorous lawful competition and informed markets” 

AUSTRALIAN CONSUMER LAW (1) 

“To encourage fair trading, protection of consumers and product safety” 

ALDImobile ‘Unlimited Pack’ Medion Australia Pty Ltd 

S87B undertaking 

dated 3 March 2014 

The ACCC accepted a court enforceable undertaking from 
Medion Australia Pty Limited in realtion to claims about 
unlimited features in the ALDlmobile ‘Unlimited Pack’ that were 
likely to contravene sections 18 and 29(1)(g) of the ACL.  

Medion has undertaken that it will: 

 not engage in the same or similar conduct for three 

years 

 publish a corrective notice on the ALDImobile website 

for 30 days 

 establish and implement a compliance program for 

two years.  
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