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1. The Australian Competition and Consumer Commission (ACCC) and the Australian Energy 
Regulator (AER) play an integral role in facilitating and maintaining the operation of a fair, 
efficient and effective market economy in Australia. This has been achieved through a variety of 
mechanisms in the July to September 2013 quarter. 

2. A civil pecuniary penalty of $3 million was imposed on Hewlett-Packard Australia Pty Ltd (HP) for 
making false or misleading representations to customers and retailers regarding consumer 
guarantee rights. Significantly, HP was also found to have been representing to retailers that it 
was not liable to indemnify the retailer if authorisation was not sought prior to a consumer refund 
or replacement of a product.  

3. This penalty means that as at 30 September 2013 the ACCC has taken 10 ACCC cases under 
the Australian Consumer Law (ACL) regime where the penalties awarded by the Courts have 
been equal to or exceeded $1 million. This highlights the Federal Court’s view on the 
seriousness of the conduct involved and a willingness to apply significant penalties where it is 
appropriate.  

4. In an important case, the Full Federal Court declared that the sale of vacuum cleaners to elderly 
consumers under the guise of a ‘free vacuum cleaner maintenance check’ was unconscionable. 
These consumers were subjected to unfair and pressuring sales tactics by Lux Distributors Pty 
Ltd to induce them to purchase a vacuum for a price of up to $2280.  

5. Two infringement notices totalling $20,400 were paid by Collingwood Football Club Limited in 
relation to an advertisement promoting a membership offer which failed to prominently state the 
total minimum price payable. The advertisement reached a widespread audience, being 
published in The Herald Sun and emailed to more than 90,000 people. 

6. The ACCC instituted civil proceedings against Koyo Australia Pty Ltd (Koyo) in July for alleged 
cartel conduct relating to the supply of ball and roller bearings for use in motor vehicles and 
industrial applications. The ACCC alleged that Koyo and at least two competitors made and gave 
effect to two separate anticompetitive cartel arrangements for an increase to the price of 
bearings to their aftermarket customers. In October 2013 the Federal Court made orders of 
consent  and instructed Koyo to pay penalties in response to the ACCC’s action. 

7. On consumer protection matters, the ACCC instituted proceedings against Scoopon Pty Ltd 
(Scoopon), a group online buying site that sells ‘deals’ for heavily discounted goods or services, 
to be redeemed directly with the relevant business via a voucher. The ACCC alleges that 
consumers were misled by their ability to redeem vouchers, refund rights and the price of goods 
advertised; while businesses were misled by representations that there was no cost or risk 
involved in running the deal.  

8. Of relevance to the ACCC’s enforcement functions, the ACCC is concerned about the way in 
which some recipients are responding to compulsory information gathering notices. The ACCC is 
considering ways in which better compliance can be achieved including whether referrals should 
be made to the Commonwealth Director of Public Prosecutions in appropriate circumstances.   

9. During the September 2013 quarter, the ACCC: 

 received payments totalling $46,800 for Infringement Notices 

 removed over 473,553 unsafe consumer goods from sale in 71 recalls 

 received 51,156 complaints and inquiries from business and consumers. 

10. In response to the proliferation of synthetic drugs and their potentially life-threatening 
consequences, then Assistant Treasurer extended the interim national ban on the supply of 
certain consumer goods containing synthetic drug substances twice within the quarter.  In 
October Bruce Billson MP, Minister for Small Business, announced he would not impose a 
permanent ban on synthetic drugs as it would result in regulatory duplication. All states and 
territories have now updated their drug enforcement laws to outlaw these forms of synthetic 
drugs. 

Overview 
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11. In late July the Federal Court declared that a number of clauses in the standard form consumer 
contract for Bytecard Pty. Limited (better known as NetSpeed Internet Communications) are 
unfair, as they created significant imbalance in the parties’ rights and obligations and if applied 
would cause detriment to the customer. This marks the first time the ACCC has commenced 
legal proceedings based exclusively on the new unfair contract terms provisions in the ACL. 

12. The ACCC continued to be involved with button battery safety this quarter, hosting a meeting 
with industry that led to a commitment to improve safety in this area. Surveillance and testing of 
motor cycle helmets advertised for sale online was also conducted and led to close to 2400 faulty 
and dangerous fiber-glass helmets being recalled.  

13. A final determination was issued in September granting conditional authorisation for Virgin 
Australia and Air New Zealand to continue their trans-Tasman alliance. The ACCC considered 
that without the alliance Virgin Australia’s trans-Tasman operations would be more limited than 
its key competitors.  The authorisation will continue through to 31 October 2018. 

14. On 19 September 2013 the AER published its first annual report. The report details activities 
undertaken in 2012-13 to regulate the wholesale electricity market, set prices for the use of 
energy networks and protect customers in retail electricity and gas markets.  

15. The ACCC issued a Notice to Vary formally seeking changes to the Special Access Undertaking 
(SAU) offered by the NBN in December 2012, on 8 October 2013. The key features of the SAU 
are price controls, a methodology for determining NBN Co’s allowable revenues over the SAU 
term, processes for developing and consulting with access seekers on new products, and a 
range of non-price commitments. NBN Co has until 19 November 2013 to respond to the 
variation notice.   

16. On 2 August 2013 the ACCC welcomed the appointment of Mr James Cox as the acting  
State-Territory representative on the AER Board for a one year term. Mr Cox commenced in this 
position on 9 September 2013.  

17. A decision was made by the ACCC in September 2013 to not oppose the proposed acquisition of 
financial services company The Trust Company Limited (Trust Company) by Perpetual Limited 
(Perpetual).  A Statement of Issues was released in early August raising competition concerns in 
relation to certain corporate trust services.  Following this, the ACCC called for comments from 
customers, competitors and others about the proposed transaction, and in September accepted 
a court enforceable undertaking which will require Perpetual to divest Trust Company’s entire 
shareholding in Equity Trustees within a specified time period. 
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1 MAINTAINING COMPETITION  

Maintain and promote competition and 

remedy market failure 

ENFORCING THE ACT FOR BUSINESSES AND 
CONSUMERS 

Competition enforcement  

1.1 In the September 2013 quarter the ACCC was involved in 10 proceedings relating to competition 
enforcement. 

1.2 These proceedings relate to competition matters in industries including travel, construction and 
financial services. A complete list is included in the Appendix. 

1.3 Of the 10 competition enforcement proceedings: 

 nine cases were carried over from the previous quarter 

 one new case was commenced in the quarter for alleged cartel conduct 

 interim orders were made in one case during the quarter  this case remains ongoing at the end 

of the quarter 

 10 cases remain ongoing at the end of the quarter. 

Proceedings Commenced 

Cartels  
Koyo Australia Pty Ltd 

Civil proceedings were instituted in the Federal Court Sydney against Koyo for 
alleged cartel conduct relating to the supply of ball and roller bearings for use in 
motor vehicles and industrial applications. The ACCC alleges that in 2008 and 
2009, Koyo and at least two of its competitors made and gave effect to two 
separate cartel arrangements for an increase to the price of bearings to their 
aftermarket customers.  

The ACCC is seeking pecuniary penalties, declarations and injunctions. Koyo 
has cooperated fully with the ACCC’s investigation into the alleged cartel and 
has admitted to the conduct. 
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Interim orders 

Anti-competitive 
agreements 

Cement Australia Pty Ltd & Ors 

On 12 September 2013 the Federal Court made interim declarations in the 
matter of ACCC v Cement Australia Pty Ltd & Ors, which involved numerous 
alleged breaches of the competition provisions of the Trade Practices Act 
1974(TPA). The Court found a number of contraventions of sections 45 of the 
TPA, which prohibits entering into, and giving effect to, contracts and 
arrangements that have the purpose or effect of substantially lessening 
competition. 

The matter related to contracts entered into by four power stations in South East 
Queensland between 2002 and 2006, which the ACCC alleged were entered 
into for the purpose of preventing competition in the relevant market. 

The judgement has not yet been released publically. 

1.4 These enforcement actions demonstrate the ACCC’s continued focus on maintaining and 
promoting competition and remedying market failures. 

Continuing investigations 

Information sharing – Fuel companies 

1.5 On 3 May 2012 the ACCC announced it had commenced an investigation into price information 
sharing arrangements in relation to the retail petrol sector because of concerns that these 
arrangements may be in breach of the Competition and Consumer Act 2010 (the Act). 

1.6 The petrol price sharing arrangements allow for the private and very frequent exchange of 
comprehensive retail price information between the major petrol companies. The ACCC is 
concerned that this allows petrol retailers to signal price movements, monitor competitors’ 
responses, and react to them. The ACCC is concerned that these arrangements may lessen 
price competition in petrol retailing to the detriment of consumers.  

Shopper dockets 

1.7 The ACCC is considering the competition implications of the trend of larger and longer fuel 
shopper docket discount offers. 

1.8 On 29 July 2013 the ACCC noted that it has significant concerns about the escalating fuel saving 
offers, some of which have now reached 45 cents per litre. The ACCC is concerned that while 
larger fuel savings offers provide short term benefits for some consumers, the likely harm to 
other retailers and therefore competition and the competitive process for petrol retailing could 
well be substantial. The significance of such discounts may lead to it being difficult or impossible 
for equally efficient competing retailers to match. The investigation is nearing completion and will 
be finalised in 2013.  

Supermarkets 

1.9 In early 2012 following concerns voiced publicly about the conduct of major supermarket chains, 
the ACCC sought information from supermarket suppliers regarding the way in which they were 
treated by supermarkets. A range of concerns were voiced and the ACCC sought information 
from the supermarkets regarding some of that conduct. Broadly speaking, a number of suppliers 
have complained that they are being treated unconscionably by major supermarket chains as 
well as making allegations that the supermarkets are misusing their market power. The ACCC 
has continued to examine these allegations and expects to be in a position to conclude the 
investigation phase of this matter by the end of 2013.   

Online competition 

1.10 The ACCC is investigating market behaviour which affects competitive online markets. The 
ACCC’s focus is on traditional bricks and mortar businesses that are engaging in anti-competitive 
conduct towards new online entrants. Activities by businesses which harms online competition 
and that may be considered anti-competitive include misuse of market power, exclusive dealing 
distribution arrangements and controlling prices through resale price maintenance.  

1.11 The ACCC continues to monitor international competition matters that relate to online issues 
relevant to Australian markets.  In particular the ACCC is awaiting the outcome of the European 



  

ACCCount 1 July to 30 September 2013   8 

 

 

 

Commission’s response to Google’s proposed commitments to address concerns over a misuse 
of market power.  

1.12 The ACCC is currently developing industry guidance on anti-competitive conduct that aims to 
facilitate compliance in online markets. It is anticipated that this will be released in  
November 2013. 

Compliance with information gathering powers 

1.13 While ACCCount focuses considerably on ACCC activity, we will also take the opportunity to 
comment on issues of importance arising in the way the ACCC investigates or handles 
competition, consumer protection and fair trading matters. 

1.14 On this occasion it is topical to note issues arising in the ACCC’s experience through the use of 
statutory information gathering powers, whether it be the more often used notices under section 
155 of the Act requiring information, documents or attendance at examination, or other powers to 
compel information such as those used in the product safety context. 

1.15 In recent times, the ACCC has observed what it considers to be an increase in instances of 
possible non-compliance by recipients of s155 notices. Examples of practices that result in, or 
may lead to, non-compliance include seeking variations to notices too close to the due date or 
without providing adequate explanation; failing to provide a response by the due date; and 
incomplete or inaccurate responses. 

1.16 While not used in every matter, they nevertheless remain an important part of the investigative 
process, and ensuring recipients comply in terms of the timing required for responses and the 
accuracy or completeness of information is important to the ACCC’s role in reaching considered 
views on the conduct of concern before deciding on the action required.  

1.17 Accordingly the ACCC will in the future be carefully considering whether recipients have 
complied or whether referrals should be made in appropriate circumstances to the 
Commonwealth Director of Public Prosecutions. 

1.18 Non-compliance with notices issued under section 155 of the Act is a criminal offence and can 
result in a gaol sentence. 

1.19 The ACCC’s prime interest in raising these concerns is to ensure greater compliance with the 
investigative process and to emphasize that it remains vigilant in protecting the integrity of its 
investigation and litigation processes. 

1.20 The ACCC will take a firm line whenever it determines that parties have not been truthful in the 
course of the investigations or have failed to comply with court orders.   
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MAINTAINING COMPETITION IN CONCENTRATED 
SECTORS 

Mergers  

1.21 The impact of proposed and completed mergers and acquisitions on competition is assessed by 
the ACCC under section 50 of the Act, which prohibits transactions which would have the effect, 
or likely effect, of substantially lessening competition. 

1.22 The ACCC does this by providing the merger parties with its view on whether a particular 
proposal is likely to breach section 50 of the Act. This process is generally known as the ‘informal 
clearance’ process. Businesses may also apply to the ACCC for formal clearance of mergers. 

1.23 The ACCC monitors media daily for news of proposed or actual mergers to identify any 
transactions that may potentially raise competition issues. Where proposals are identified in the 
media that have not yet been notified to the ACCC, the ACCC may investigate further. 

1.24 The ACCC deals with matters through pre-assessment when it determines that they do not 
require review because of the low risk that competition concerns will be raised. 

1.25 This pre-assessment process enables the ACCC to respond quickly when there are no 
significant concerns. 

Table 1: Matters assessed and reviews undertaken – 1 July to 30 September 2013 

  

Confidential Public Total 

Pre-assessed 1 July – 30 September 2013 47 0 47 

Total reviews undertaken 1 July – 30 
September 2013 

1 17 18 

Total reviews can be broken down into the following categories: 

Not opposed 1 12 13 

Finished—no decision (including withdrawn)  0 1 1 

Opposed outright 0 0 0 

Confidential review—ACCC concerns expressed 0 0 0 

Resolved through undertakings  0 3 3 

Variation to undertaking accepted 0 1 1 

Variation to undertaking rejected 0 0 0 

Total matters assessed and reviews 
undertaken 

48 17 65 

Note: Only public matters can be resolved with undertakings 
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Significant merger decisions this quarter 

Merger 
Case Study – PERPETUAL LIMITED’S PROPOSED ACQUISITION of THE 
TRUST COMPANY 

On 19 September 2013, the ACCC announced it would not oppose Perpetual 
Limited’s (Perpetual) proposed acquisition of The Trust Company Limited  
(The Trust Company) after accepting an undertaking from Perpetual to divest a 
13.4 per cent shareholding (currently held by The Trust Company) in competitor 
Equity Trustees Limited.  

Perpetual and The Trust Company are both financial services companies that 
provide trustee and related services, as well as investment and wealth 
management advice, to corporate and private clients. 

Following its review the ACCC reached the view that the merged entity will be 
constrained by continued competition from other existing suppliers, the threat of 
entry by new competitors and/or expansion in the offering of existing competitors. 
In this respect, the court enforceable undertaking offered by Perpetual addressed 
the ACCC’s concerns about the competition effects of Perpetual obtaining a 
shareholding in an important competitor.  

The merged entity will also be constrained by the countervailing power of many 
corporate customers, who are able to provide some of the relevant services  
in-house or sponsor new entry if they are unhappy with the price or service level. 
During the ACCC’s market inquiries, the vast majority of customers contacted 
expressed no concerns about the proposed acquisition. 

The ACCC’s decision not to oppose the proposed transaction followed a 
thorough examination of the likely impact of the acquisition on competition in the 
Australian market for corporate and private trust services, including the release of 
a Statement of Issues on 1 August 2013.  

Initial responses to the ACCC’s market inquiries had identified preliminary 
concerns that the proposed acquisition may result in overall harm to competition 
by further strengthening the position of Perpetual in the supply of at least some 
corporate trust services and eliminating the actual or potential competitive 
constraint between the merger parties. Accordingly, the ACCC subsequently 
conducted a close examination of any possible competition effects, particularly in 
relation to the supply of trustee services for debt capital market products, and the 
supply of custodial services for assets other than listed securities. 

However, following its further inquiries with customers and others and its 
acceptance of the undertaking, the ACCC concluded that the proposed 
acquisition of The Trust Company by Perpetual would not be likely to result in a 
substantial lessening of competition in these markets (or any other market) in 
contravention of section 50 of the Act. In forming this view the ACCC noted there 
is currently only limited overlap between the merger parties in the provision of 
each of the services within the category of trustee services for debt capital 
market products. Further, the merged entity will face the constraints identified 
above, including competition from existing providers, the threat of entry and/or 
expansion by competitors, and the countervailing power of many customers. The 
ACCC therefore did not oppose the proposed acquisition.    

 

Woolworths Ltd - proposed acquisition of Supa IGA Supermarket in Hawker ACT 

1.26 On 4 July 2013 the ACCC announced that it would not oppose the proposed acquisition by 
Woolworths Limited (Woolworths) of the Supa IGA supermarket in Hawker, Australian Capital 
Territory. 

1.27 The main factors informing the ACCC’s decision were that: 

 The local market included several competing supermarket offers, including Coles and ALDI 
supermarkets in the nearby Jamison Shopping Centre. The nearest Woolworths supermarkets 
located at Kippax and Westfield Belconnen were found to exercise a far more limited competitive 
constraint on Hawker IGA when compared to the Coles and ALDI located at Jamison. 

 The ACCC commissioned customer surveys which showed that while non-price aspects of the 
Hawker Supa IGA were valued by consumers, only a small proportion of survey respondents 
said an aspect of the Hawker Supa IGA’s range, service or pricing was the most important 
reason they shopped there. Despite its product differentiation, the Hawker Supa IGA drew very 
few customers from outside the suburbs immediately surrounding it. 

http://transition.accc.gov.au/content/index.phtml/itemId/1119961/fromItemId/751043
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 The ACCC considered that while the loss of this differentiated offer will involve the loss of some 
competition, it does not reach the threshold of a substantial lessening of competition required 
under s.50 of the Competition and Consumer Act.  

 

Baxter International Inc - proposed acquisition of Gambro AB 

1.28 On 4 September 2013 the ACCC announced that it would not oppose the proposed acquisition of 
Gambro AB by Baxter International Inc. (Baxter) after accepting an undertaking from Baxter to 
sell part of its Renal Replacement Therapy business. 

1.29 Baxter and Gambro’s business activities included the global supply of Renal Replacement 
Therapy (dialysis) products. Dialysis is an artificial process that performs the key functions of 
healthy kidneys after a patient suffers kidney deterioration or failure. As the acquisition involved a 
global transaction, it was also reviewed by several international competition agencies including 
the European Commission and the New Zealand Commerce Commission.  

1.30 In the Australian market, the ACCC identified competition concerns in the supply of Continuous 
Renal Replacement Therapy (CRRT) after consultation with a range of market participants, 
including hospitals, state health boards, clinicians and alternative suppliers. Baxter and Gambro 
were the largest two of three suppliers of CRRT products in Australia. 

1.31 In particular the ACCC was concerned that the proposed acquisition could have led to higher 
prices for CRRT in hospitals in the absence of the divestiture. 

1.32 The divestiture of Baxter’s CRRT business to the approved purchaser, Nikkiso, is therefore 
expected to create a viable, effective, independent and long term competitor to Baxter and 
thereby address the ACCC's competition concerns. 

Statement of Issues 

1.33 If the ACCC comes to a preliminary view that a proposed merger raises competition concerns 
that require further investigation, it will publicly release a Statement of Issues.  A Statement of 
Issues published by the ACCC is not a final decision about a proposed acquisition, but provides 
the ACCC’s preliminary views, drawing attention to particular issues of varying degrees of 
competition concern, as well as identifying the lines of further inquiry that the ACCC wishes to 
undertake.  A Statement of Issues provides an opportunity for all interested parties (including 
customers, competitors, shareholders and other stakeholders) to ascertain and consider the 
primary issues identified by the ACCC. It is also intended to provide the merger parties and other 
interested parties with the basis for making further submissions should they consider it 
necessary.  

1.34 In this quarter the ACCC issued a Statement of Issues in the review of Perpetual Limited’s 
proposed acquisition of The Trust Company. 

Public Competition Assessment 

1.35 The ACCC publishes a public competition assessment outlining the basis for reaching its final 
conclusion in an informal merger clearance review generally when a merger is opposed, cleared 
subject to undertakings or raises important issues that the ACCC considers should be made 
public. Public competition assessments aim to provide the market with a better understanding of 
the ACCC's analysis of various markets and associated merger and competition issues involved 
in certain merger reviews. 

1.36 In this quarter the ACCC issued Public Competition Assessments for the following reviews:  

 Sonic Healthcare Limited proposed acquisition of pathology businesses of Healthscope Limited  

 Virgin Australia Holdings Limited (Virgin Australia) proposed acquisition of 60% of Tiger Airways 
Australia Pty Ltd  

 Heinz Australia Pty Ltd (Heinz) proposed acquisition of Rafferty’s Garden Pty Ltd. 

REMEDY MARKET FAILURE 

Authorisations and notifications 

1.37 In circumstances where competitive markets do not work to deliver the most efficient outcomes it 
may be in the public interest to allow certain restrictions on competition. This is particularly the 
case where there are features in a market that may lead to market failure; where the market left 
to itself does not achieve the most optimal outcomes. In many ways, the authorisation and 

http://transition.accc.gov.au/content/index.phtml/itemId/1125496/fromItemId/751043
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notification provisions of the Act allow the ACCC to consider the benefits from allowing conduct 
that addresses a market failure but which nonetheless restricts competition. 

Authorisations 

1.38 Broadly, the ACCC may ‘authorise’ businesses to engage in conduct that might otherwise 
amount to a breach of the Act where it is satisfied that the public benefit outweighs any public 
detriment, including from a lessening of competition. 

1.39 In assessing the likely public benefits and detriments of an authorisation application, the ACCC 
undertakes a transparent public consultation process, placing submissions on a public register, 
subject to any claims of confidentiality. After considering submissions, the ACCC will issue a 
draft decision and provide an opportunity for interested parties to request a conference to 
discuss the draft decision. The ACCC will then reconsider the application in light of any further 
submissions and release its final decision. 

 

Table 2:  Authorisations received and decisions issued–July to September 2013 

Total authorisations received 1 July –  
30 September 2013 

Number of proposal 
(number of applications) 

New  3 (4) 

Revocation and substitution  4 (5) 

Minor variations  1 (4) 

Decisions issued 1 July – 30 September 2013  

Draft determinations  3 (4) 

Final determinations  6 (8) 

Interim decisions  2 (2) 
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Significant authorisations 

1.40 Significant authorisations decided during the September 2013 quarter included: 

 

 
VIRGIN AUSTRALIA & AIR NEW zEALAND – AUTHORISATIONS – A91362 & 
A91363 

On 3 September 2013 the ACCC issued a final determination granting conditional 
authorisation until 31 October 2018 for Virgin Australia and Air New Zealand 
Limited (Air New Zealand) to continue their trans-Tasman alliance. Authorisation 
is to commence on 1 January 2014 following the expiration of the existing 
authorisation. 

The ACCC considered that the alliance is likely to continue to result in material 
public benefits by partnering Virgin Australia’s domestic Australian network and 
sales presence with Air New Zealand’s domestic New Zealand network and sales 
presence to contribute to the formation of a second integrated Australasian 
network. 

The alliance allows the two airlines to offer enhanced products and services, 
such as new frequencies and increased access to loyalty program benefits and 
lounges. This is likely to promote competition on trans-Tasman routes, 
particularly for business travellers. 

The ACCC considered that without the alliance, Virgin Australia’s trans-Tasman 
operations would be more limited than its key competitors. It also considered that 
Air New Zealand is likely to be at some competitive disadvantage to the Qantas-
Jetstar/Emirates alliance due to its weaker sales presence and more limited 
access to the domestic market in Australia. 

Although the ACCC considered that the alliance is unlikely to reduce competition 
on most of the trans-Tasman routes, it was concerned that the alliance may 
affect competition on the routes between Christchurch-Melbourne and 
Christchurch-Brisbane; Wellington-Brisbane; Queenstown-Brisbane; Auckland-
Gold Coast; and Dunedin-Brisbane. 

To address these competition concerns, the ACCC imposed conditions to require 
Virgin Australia and Air New Zealand to maintain aggregate base capacity across 
these routes. Rather than prescribe a minimum growth factor for these routes, 
the ACCC considered it appropriate to review the airlines’ capacity additions in 
light of actual demand growth over the next two years. This review will 
commence on 1 September 2015. 

The ACCC also required the airlines to provide key performance data at the end 
of each scheduling season to assist it in assessing whether the alliance is having 
any adverse effect on competition going forward. 

The ACCC considered it appropriate to grant the authorisation for five years, 
taking into account the airlines’ additional submissions about the need for a five 
year term to allow for investment certainty and facilitate greater integration of the 
Alliance partners, thereby realising additional public benefits. 

Clean Energy Council Limited - Authorisations - A91365 & A91366 

1.41 The Clean Energy Council (CEC) sought authorisation of a voluntary code of conduct (the Code) 
for solar photovoltaic (PV) retail business. The Code deals with matters relating to the marketing 
and sale of solar PV systems.  

1.42 The Code imposes standards upon retail businesses selling PV systems that are in addition to 
their existing obligations under consumer protection legislation.  

1.43 The Code will promote confidence in the PV sector by giving information to consumers to assist 
in purchasing decisions. It will also promote compliance by PV retailers through sanctions and 
public reporting mechanisms. 

1.44 On 25 September 2013 the ACCC granted authorisation until 17 October 2018. 

Australian Society of Ophthalmologists Incorporated - Authorisation - A91360 

1.45 On 19 September 2013 the ACCC issued a determination denying authorisation to members of 
the Australian Society of Ophthalmologists (ASO) to reach agreements within shared practices 
as to the fees to be charged for ophthalmic services. 

http://transition.accc.gov.au/content/index.phtml/itemId/1108396/fromItemId/401858
http://transition.accc.gov.au/content/index.phtml/itemId/1104670/fromItemId/278039
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1.46 The ACCC considered that common fee setting by professionals in shared practices is likely to 
result in significant detriment, except where there are a number of competitors in each area that 
provide a real competitive constraint to the shared practice. In terms of benefit, the ACCC 
considered the primary potential benefits from common fee setting by professionals within 
shared practices will arise from cost savings, efficiencies and greater teamwork and collaboration 
from operating as a shared practice. As a result, common fee setting will typically only deliver 
significant benefits where it results in a greater number of shared practices than would otherwise 
be the case. 

1.47 There are around 810 practicing ophthalmologists (eye surgeons) in Australia, with most working 
in major cities. The ASO represents 60 per cent of ophthalmologists. 

1.48 The ACCC noted that the majority of ophthalmologists are currently participating in shared 
practices and are already able to benefit from the greater efficiencies and cost savings these 
bring. 

1.49 The ACCC considered that allowing ophthalmology practices to set common fees for services, 
within each shared practice, may result in higher prices for patients by reducing competition for 
ophthalmic services. 

1.50 While the ACCC has authorised fee setting arrangements between ophthalmologists practising in 
Vision Group clinics, the ACCC considered that greater benefits arose in that matter due to the 
branding of Vision Group and its business model, which gave rise to a greater consumer 
expectation of consistent prices. 

1.51 The ACCC has also previously authorised fee setting conduct in the shared practices of General 
Practitioners and dentists. These professions have much higher numbers of practitioners (and 
practices), which reduced the likely anticompetitive effects. Common fee setting also played a 
greater role in facilitating shared practices within these professions. 

Queensland Newsagents Federation - Authorisation - A91353 

1.52 On 11 July 2013 the ACCC issued a determination authorising the Queensland Newsagents 
Federation (QNF) and its current and future members to collectively bargain with Tatts Group 
(including Golden Casket) for five years. 

1.53 There are approximately 1100 lottery agents in Queensland. Many lottery agents are also 
newsagents and all are small businesses. 

1.54 This authorisation is likely to give members of QNF the opportunity to provide more input into the 
terms of their lottery agency agreements, which is likely to ultimately result in more efficient 
agreements. 

1.55 The ACCC has previously authorised similar collective bargaining arrangements for lottery 
agents including newsagents in New South Wales, Australian Capital Territory, and Victoria. It 
has also previously authorised similar collective bargaining arrangements by Lottery Agents 
Queensland. 

1.56 Authorisation of the collective bargaining conduct will give Queensland lottery agents who are 
newsagents a choice of bargaining group because the ACCC has previously granted 
authorisation to the Lottery Agents Queensland (LAQ) to represent all Queensland lottery 
agents. The ACCC considered that this is likely to lead to a better and more diverse offering of 
bargaining services to all lottery agents, and better representation of the interests of lottery 
agents who choose not to join LAQ. 

Notifications 

1.57 Notification is an alternate process to authorisation as a means for businesses to obtain 
protection from legal action for certain conduct including exclusive dealing and collective 
bargaining. 

Exclusive dealing notifications 

1.58 Exclusive dealing (where a business trading with another imposes restrictions on the other 
businesses freedom to choose with whom, in what or where it deals) is prohibited under the Act 
in certain circumstances. Third line forcing is a type of exclusive dealing conduct which involves 
the supply of goods or services subject to a condition that the buyer must also acquire certain 
goods or services from a third party. Third line forcing conduct is prohibited outright while other 
forms of exclusive dealing are only a breach of the Act if they substantially lessen competition.  

1.59 The exclusive dealing notification process provides protection from legal action for potential 
breaches of the exclusive dealing provisions of the Act where the ACCC assesses there is 
sufficient public benefit. Lodging a notification with the ACCC provides protection from legal 

http://transition.accc.gov.au/content/index.phtml/itemId/1101220
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action automatically from the lodgement date (or soon after in the case of third line forcing 
conduct), which remains in force unless revoked by the ACCC. Notifications can be reviewed by 
the ACCC at any time.  

1.60 The ACCC may revoke the protection provided by a notification for third line forcing conduct if it 
is satisfied that the likely public benefit from the conduct will not outweigh the likely detriment.  
To revoke a notification for other exclusive dealing conduct the ACCC must be satisfied that the 
conduct is likely to result in a substantial lessening of competition and the likely benefit to the 
public will not outweigh the detriment. 

Table 3: Exclusive dealing notification projects 

Exclusive Dealing Notifications July to September 2013 
number of proposals (number of 
notifications) 

Matters lodged in the quarter 135 (165) 

Matters requiring a draft notice 0 (0) 

Matters allowed to stand  146 (190) 

Matters revoked  0 (0) 

Matters withdrawn  0 (0) 

 

1.61 Significant notifications that have required consultation in the period (including both new 
notifications as well as notifications allowed to stand during the period) were: 

Jasmin Solar Pty Ltd - Notification - N96232 and Jasmin Solar Pty Ltd - Notification - N96653 

1.62 On 31 October 2012 and 12 March 2013 Jasmin Solar Pty Ltd (Jasmin Solar) lodged two third 
line forcing notifications, proposing to supply discounted solar panel systems on condition that 
customers use Diamond Energy Pty Ltd (Diamond Energy) as their energy retailer.  

1.63 The agreements signed by customers under both notifications have a term of up to 16 years. 
This means that the customer will be required to purchase energy from Diamond Energy or 
another energy retailer of Jasmin Solar’s choosing for up to 16 years.  

1.64 During productive daylight hours customers are able to consume energy free of charge up to the 
amount generated by their solar panel system. However, customers are required to use Diamond 
Energy as their energy retailer for: 

 all energy consumption in excess of the energy generated by their solar panel system during the 
day (if any); and 

 all energy consumption outside of productive daylight hours such as during the evening and 
night. 

1.65 Aside from the upfront outlay of either $1 or $999, the customer effectively pays Jasmin Solar for 
the solar panel system by redirecting income generated by the solar panel system to Jasmin 
Solar. This income includes Feed-in Tariff payments generated throughout the 16 year term as 
well as the one-off Small-scale Technology Certificates payment. 

1.66 On 4 September 2013 the ACCC accepted a section 87B undertaking given by Jasmin Solar and 
Diamond Energy. 

1.67 The obligations in the undertaking given by Jasmin Solar and Diamond Energy are intended to 
ensure that retail electricity prices charged to Jasmin Solar customers are reflective of prices 
charged to other customers with solar panel systems in the same geographic region. The 
undertaking aims to prevent Jasmin Solar’s customers being exposed to excessive prices for 
additional electricity that they are required to purchase from Diamond Energy. The undertaking 
also ensures that the termination fee contained in the customer’s agreement with Jasmin Solar 
will not apply if the solar system fails within a warranty period, unless the customer has 
contributed to the failure of the system (such as through their willful action, neglect or 
negligence).   

1.68 The ACCC consulted interested parties about the proposals and having regard to the information 
available to the ACCC and the undertaking given by Jasmin Solar and Diamond Energy, the 
ACCC is satisfied that the likely benefits will outweigh the likely detriment to the public from the 

http://transition.accc.gov.au/content/index.phtml/itemId/1088381/fromItemId/776499
http://transition.accc.gov.au/content/index.phtml/itemId/1105866/fromItemId/776499
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notified conduct. The ACCC does not intend to take any further action in this matter at this time. 
Further information can be viewed on the public register. 

Qube Logistics (Vic) Pty Ltd & Ors - Notifications - N96886 - N96892  

1.69 Qube Logistics (Vic) Pty Ltd (Qube) lodged two notifications for conduct that may be third line 
forcing. Under the notifications Qube will require that, in order to access any empty shipping 
container constitute park owned or operated by Qube to pick-up or drop off empty containers, 
container transport operators must first lodge a notification using an online booking system 
administered by Containerchain Pty Limited (Containerchain).  

1.70 Qube provides handling, cleaning, and maintenance and storage services for the empty 
containers of shipping lines, and access to container transport operators picking up or dropping 
off empty containers at Qube owned or operated facilities.    

1.71 The ACCC consulted widely, including with interested parties who had experience with the 
implementation of Containerchain at the Port of Melbourne. Interested parties were generally 
supportive of Containerchain and generally noted that there had been a reduction in queuing and 
futile trips as a result of Containerchain.  

1.72 The ACCC also notes that the use of scheduling systems such as Containerchain at empty 
container parks continues to be broadly supported by government and industry.   

1.73 Unlike its assessment of the previous notifications concerning similar conduct at the Port of 
Melbourne, the ACCC considered that in the absence of the notified conduct, Qube would be 
likely to develop its own in-house booking system to manage the interactions between its empty 
container parks and container transport operators, avoiding any potential third line forcing issues 
under the Act. The ACCC’s assessment of Qube’s notifications was ultimately to test whether a 
net public benefit arises from implementing Containerchain at Qube’s empty container parks 
against a scenario where Qube develops its own in-house alternative booking system. 

1.74 The ACCC considered that the notified conduct was likely to result in public benefits arising from:  

 a more cost effective system for implementing scheduled access to Qube’s empty container 
parks than the likely alternative 

 benefits of compatibility with Qube’s existing systems and systems used elsewhere in the 
industry, providing greater certainty, data transparency and reduced training costs for Qube and 
its customers. 

1.75 The ACCC was satisfied that the likely benefit to the public from the notified conduct would 
outweigh the likely detriment and therefore decided not to take any further action at this time. 

http://transition.accc.gov.au/content/index.phtml/itemId/1088381/fromItemId/776499
http://transition.accc.gov.au/content/index.phtml/itemId/1123997/fromItemId/1107038
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2 PROTECTING CONSUMERS 

AND PROMOTING FAIR 

TRADING AFFECTING 

CONSUMERS AND SMALL 

BUSINESS 

Protect the interests and safety of 

consumers and support fair trading in 

markets 

CONSUMER PROTECTION OUTCOMES 

Action to protect consumers 

2.1  The ACCC has indicated that in 2013 consumer protection priorities will be: 

 online consumer issues 

 the telecommunications and energy sectors 

 consumer guarantees 

 consumer issues impacting on Indigenous communities 

 credence claims, particularly in the food sector 

 unfair contract terms 

 product safety 

2.2  In the September 2013 quarter the ACCC was involved in 38 proceedings relating to consumer 
protection: 

 33 cases were carried over from the previous quarter 

 four first instance cases were commenced  

 two appeals were commenced  

 three cases were concluded (including one matter now subject to appeal) 

2.3  36 cases remain ongoing at the end of the quarter. 

2.4  These actions and outcomes demonstrate the ACCC’s continuing efforts to protect the interests 
and safety of consumers and its support for fair trading in markets. 

2.5  Since the introduction of new consumer law remedies and powers in the Trade Practices Act in 

April 2010 and the introduction of the Australian Consumer Law on 1 January 2011, the total 
penalties awarded by the Federal Court under the ACL pecuniary penalty regime is over $27.3 
million. As at 30 September 2013 this figure encompasses 10 ACCC cases where penalties 
awarded by the Court have been over $1 million. These figures highlight that this type of conduct 
is to be taken seriously and that the Federal Court will apply significant penalties where it is 
appropriate to do so.  



  

ACCCount 1 July to 30 September 2013   18 

 

 

 

Proceedings Commenced 

2.6  The following first instance proceedings were commenced in the June 2013 quarter: 

Online Consumer 
Protection 

Scoopon Pty Ltd 

Proceedings were instituted in the Federal Court against  
Scoopon alleging that Scoopon engaged in misleading and deceptive conduct 
and made false and misleading representations to businesses and consumers. 
Scoopon is one of Australia’s largest online group buying sites. These sites, also 
referred to as ‘daily deals’ or ‘deal of the day’ sites, sell vouchers for heavily 
discounted goods or services. Online group buying sites typically negotiate these 
deals with businesses and market the deals to their members and the public 
through various means including social media. The ACCC and other Australian 
Consumer Law regulators have received a significant number of complaints 
about the group buying industry since it emerged in Australia in 2010.  

The ACCC alleges that Scoopon misled consumers regarding their ability to 
redeem vouchers, their refund rights, and the price of goods advertised. The 
ACCC also alleges that Scoopon represented to businesses that there was no 
cost or risk involved in running a deal with Scoopon, when a fee was payable to 
Scoopon. Further, it is alleged that Scoopon misled businesses by claiming that 
between 20 and 30 per cent of vouchers would not be redeemed when there was 
no reasonable basis for this representation.  

The ACCC is seeking declarations, injunctions, community service orders, 
pecuniary penalties and costs. 

Unsolicited 
Consumer 
Agreements 

STARTEL COMMUNICATION CO PTY LTD 

Proceedings were instituted in the Federal Court against Brisbane-based 
telecommunications provider, Startel Communication Co Pty Ltd (Startel).  

The ACCC alleges that Startel engaged in contraventions of the unsolicited 
consumer agreement provisions of the ACL, in relation to the telemarketing of 
mobile phone services to consumers. Startel is alleged to have:  

 failed to inform consumers of their cooling off rights  

 failed to provide consumers with a copy of their contract within five business 
days  

 failed to provide consumers with contracts in the form required by the ACL  

 supplied services and accepted payments from consumers during their 10 
day cooling off period.  

It is also alleged that Startel misled consumers by putting terms in their contracts 
that were inconsistent with consumers’ rights under the ACL. 

The ACCC is seeking declarations, injunctions, a community service order, an 
order for Startel to write to affected consumers, an order for Startel to establish 
and maintain a compliance program, pecuniary penalties and costs. 

Door to door selling 
Australian Power & Gas Company LimiteD 

Proceedings were instituted in the Federal Court against  
Australian Power & Gas Company Ltd (APG) in relation to its door-to-door selling 
practices.  

The ACCC is alleging that APG, through the conduct of certain sales 
representatives acting on its behalf, made false or misleading representations 
while calling on consumers at their homes for the purpose of negotiating 
agreements for the supply of retail electricity and/or gas by APG. The alleged 
conduct occurred across Queensland, New South Wales and Victoria between 
January and October 2011. The ACCC also alleges that APG engaged in 
unconscionable conduct involving a consumer from a non-English speaking 
background with very limited English reading/writing skills. The ACCC alleges 
that sales representatives acting on behalf of APG made false or misleading 
representations including that:  

  APG had approval from, or was affiliated with, the consumer’s current 
energy retailer or distributor  

 APG had approval from, or was affiliated with, government, and  
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Door to door 
selling 

Origin Energy Electricity Limited 

Proceedings were instituted in the Federal Court against Origin Energy Retail 
Limited and Origin Energy Electricity Limited (Origin Energy), and marketing 
company SalesForce, in relation to their door-to-door sales practices. The 
ACCC alleges that SalesForce sales representatives acting on behalf of Origin 
Energy made numerous false and/or misleading statements to consumers and 
breached the unsolicited consumer agreement provisions of the ACL. 

The allegations also involve several instances of unconscionable conduct as 
well as instances of alleged undue harassment and/or coercion by sales 
representatives. The allegations involve visits by sales representatives to the 
homes of thirteen different consumers across New South Wales, Victoria, 
Queensland and South Australia between September 2011 and December 
2012. 

The alleged conduct includes sales representatives making false or misleading 
representations:  

 that there was a government requirement for the consumer to change 
providers to Origin  

 that the consumer had been overcharged by their current electricity provider 
and/or 

 that Origin had approval from, or was affiliated with, the Electricity Trust of 
South Australia. 

The ACCC is seeking pecuniary penalties, declarations, injunctions, an order for 
corrective notices, an order for Origin Energy and SalesForce to establish and 
implement compliance programs, and costs. 

 the consumer could receive a certain discount off their energy bill by 
agreeing to receive supply of retail energy from APG, when APG did not 
offer such a discount.  

The ACCC also alleges that APG breached various unsolicited consumer 
agreement provisions of the ACL, which are designed to protect the rights of 
consumers in door-to-door transactions. 

The ACCC is seeking declarations, pecuniary penalties, an order for corrective 
newspaper and website notices, an order for APG to establish and implement a 
compliance program and costs. 
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Proceedings Concluded 

Consumer 
protection 

BAJV Pty Ltd 

On 8 July 2013 the Federal Court ordered former Tasmanian Europcar 
franchisee, BAJV Pty Ltd (BAJV), to pay a $200,000 civil pecuniary penalty for 
deliberately overcharging customers for hire vehicle repair costs and failing to 
refund overcharged customers. The Court also ordered BAJV director  
Brendon Ayers to pay a $40,000 civil pecuniary penalty for being knowingly 
concerned in the conduct.  

The Court found, based on the parties’ agreed Statement of Facts and 
admissions, that BAJV and Mr Ayers had engaged in unconscionable conduct 
and made false or misleading representations. This was in relation to charging 
customers for hire vehicle damage based on inflated estimated repair costs and 
failing to refund customers the overcharged amount once repairs had been 
completed, despite being aware of the actual lower cost of the repairs.  

BAJV’s unconscionable conduct included obtaining two invoices from a 
bodyworks repairer for the same vehicle repair. The lower invoice amount 
represented the actual repair costs and was the amount paid by BAJV to the 
repairer. The higher invoice amount was falsely represented by BAJV to its 
customers, and to third party motorists, as being the actual repair costs.  

On 1 August 2013 the ACCC filed a Notice of Appeal in relation to the penalties 
ordered by the Federal Court in this matter. Refer to page 21 for further 
information in relation to this matter. 

Unconscionable 
conduct 

Lux distributors pty ltd 

On 15
 
August 2013 the Full Federal Court handed down its decision in relation 

to the ACCC’s appeal against the judgment in ACCC v Lux Distributors Pty Ltd 
(Lux). 

The Full Federal Court set aside the judgment of Justice Jessup and made 
declarations that Lux had engaged in unconscionable conduct in relation to the 
sale of vacuum cleaners to three elderly consumers in their homes. 

The ACCC alleged that between 2009 and 2011 Lux engaged in 
unconscionable conduct in relation to the sale of vacuum cleaners to elderly 
consumers in contravention of section 51AB of the TPA and section 21 of the 

ACL.  

The ACCC alleged that a Lux sales representative called upon five elderly 
women in their homes under the premise of a free vacuum cleaner maintenance 
check, and that each of the women was then subjected to unfair and pressuring 
sales tactics to induce them into purchasing a vacuum cleaner for a price of up 
to $2280. The ACCC’s appeal to the Full Federal Court related to three of these 
consumers. 

Lux has sought special leave to appeal to the High Court. 
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Unfair Contract 
Terms 

ByteCard Pty. Limited  

On 30 July 2013 the Federal Court declared that a number of clauses in 
ByteCard Pty. Limited’s (ByteCard) standard form consumer contracts were 
unfair and therefore void following action by the ACCC. This matter is the first 
time the ACCC has commenced legal proceedings based exclusively on the 
new unfair contract terms provisions of the ACL. The Federal Court declared, by 
consent, that certain clauses of ByteCard’s standard terms and conditions were 
unfair contract terms. The unfair contract terms:  

 enabled ByteCard to unilaterally vary the price under an existing contract 
without providing the customer with a right to terminate the contract  

 required the consumer to indemnify ByteCard in any circumstance, even 
where the contract has not been breached and the liability, loss or damage 
may have been caused by ByteCard’s breach of the contract, and  

 enabled ByteCard to unilaterally terminate the contract at any time with or 
without cause or reason.  

The terms were considered unfair as they:  

 created a significant imbalance in the parties’ rights and obligations  

 were not reasonably necessary to protect ByteCard’s legitimate interests 
and  

 if applied or relied upon by ByteCard, would cause detriment to a customer. 

Consumer 
guarantees 

Hewlett-Packard Australia Pty Ltd  

On 5 July 2013 the Federal Court ordered HP to pay a $3 million civil pecuniary 
penalty for making false or misleading representations to customers and 
retailers regarding consumer guarantee rights. 

The ACCC instituted proceedings against HP on 16 October 2012. 
Subsequently, the ACCC and HP came to an agreed settlement on the matter.  

The Court found, based on the parties’ agreed facts, that HP made a number of 
false or misleading representations to consumers about their consumer 
guarantee rights, including that:  

 the remedies available to consumers were limited to the remedies available 
at HP’s discretion  

 consumers were required to have their product repaired multiple times 
before they were entitled to a replacement  

 the warranty period for HP products was limited to a specified express 
warranty period  

 consumers were required to pay for remedies outside the express warranty 
period, and  

 products purchased online could only be returned to HP at HP’s sole 
discretion.  

The Court also found that HP represented to retailers that it was not liable to 
indemnify the retailer if the retailer failed to obtain authorisation from HP before 
giving a customer a refund of replacement. 

Appeals 

Vulnerable and 
disadvantaged 
persons  

 

Lux Distributors Pty Ltd 

On 15 August 2013 the Full Federal Court handed down its decision in relation 
to the ACCC’s appeal against the judgment in ACCC v Lux Distributors Pty Ltd.  

In September 2013 Lux filed an application for special leave of the High Court 
to appeal the decision of the Full Federal Court. Refer to page 19 for further 
information in relation to this matter. 
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Telecommunications  
TPG Internet Pty Ltd  

On 19 August 2013 the High Court of Australia granted the ACCC’s application 
for special leave to appeal against part of the Full Federal Court decision in 
relation to TPG’s advertisements for its Unlimited ADSL2+ broadband internet 
service.  

The ACCC’s appeal relates to findings by the Full Court that certain 
advertisements for TPG’s Unlimited ADSL2+ broadband internet service were 
not misleading.  

The ACCC is also appealing the Full Federal Court’s order that TPG pay total 
penalties of $50,000 in respect of TPG’s initial misleading television 
advertisements and its failure to prominently display in its initial advertisements 
the single price for the advertised service. 

The appeal is listed for hearing before the High Court on 1 November 2013.  

Consumer 
protection 

BAJV PTY LTD 

On 1 August 2013 the ACCC filed a Notice of Appeal in relation to the penalties 
ordered by the Federal Court in this matter. The ACCC has appealed this 
decision in order to obtain clarity as to the relevant factors that the Court may 
take into account when determining the appropriate penalty amount, and 
because it considers that the penalties imposed are too low in all the 
circumstances. The ACCC seeks orders setting aside the penalties ordered by 
the trial judge, and new penalty orders. Refer to page 19 for further information 
to this matter. 

Court-enforceable undertakings  

2.7  In addition to court-based outcomes, the ACCC often resolves contraventions of the Act by 
accepting court-enforceable, non-court based undertakings under section 87B. In these 
undertakings, which are on the public record, companies or individuals generally agree to: 

 remedy the mischief 

 accept responsibility for their actions 

 establish or review and improve their trade practices compliance programs and culture. 

2.8  In the September 2013 quarter the ACCC secured three section 87B undertakings for alleged 
breaches of the ACL. 

Door to door selling 
Lumo Energy Australia Pty Ltd  

On 10 July 2013 Lumo Energy Australia Pty Ltd (Lumo Energy) provided a 
court enforceable undertaking following an ACCC investigation into the conduct 
of its door to door sales agents. The ACCC considers that Lumo Energy 
breached the ACL at least four times in Victoria during 2012 as its sales agents 
did not clearly advise consumers:  

 that the sales agent’s purpose in calling on the consumer was to seek the 
consumers agreement to purchase energy products from Lumo Energy; 

 that the sales agent would be obliged to leave the premises immediately 
on request; or  

 the sales agent’s name and Lumo Energy’s name and address.  

http://transition.accc.gov.au/content/index.phtml/itemId/1120718
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Product safety 
Bunnings Group Ltd 

On 18 September 2013 the ACCC accepted a court enforceable undertaking 
from Bunnings Group Ltd (Bunnings) for selling window blinds that failed to 
comply with mandatory safety standards. The ACCC found that Bunnings sold 
Matchstick Blinds that did not carry mandatory safety warnings on the retail 
packaging. Bunnings has agreed to implement a range of compliance initiatives 
as part of the undertaking for this matter. Bunnings has assured the ACCC that 
it will strengthen its current compliance program for window coverings which 
will include conducting pre-shipping inspections, upgrading training for 
management and buyers, and conducting regular audits. Bunnings has already 
recalled over 3,600 Matchstick Blinds, which were sold between January 2013 
and March 2013. 

Unsolicited selling 
RED ENERGY PTY LTD 

On 2 September 2013 the ACCC accepted a court-enforceable undertaking 
from Red Energy Pty Ltd (Red Energy) following an investigation relating to 
alleged breaches of the ACL, contained in Schedule 2 of the Act. Red Energy 
supplies retail energy to consumers in Victoria, South Australia and New South 
Wales. Red Energy employees conduct telemarketing to generate sales in 
these states. 

As part of the court enforceable undertaking, Red Energy has admitted that a 
telemarketer employee made false representations and engaged in misleading 
and deceptive conduct during unsolicited calls to consumers about retail 
energy. This included conduct that was designed to mislead consumers about 
the salesperson’s reason for calling, such as falsely representing that: 

 the call was about the consumer’s current energy bill with another energy 
retailer 

 Red Energy were affiliated with the consumer’s current energy retailer 

 the salesman was not calling to sell anything 

Additionally, the Red Energy telemarketer made false representations to 
consumers that: 

 all energy retailers in NSW must charge consumers the same price for 
retail electricity, when this was not the case, and 

 that all retail electricity prices in NSW are regulated by government, when 
this was not the case. 

As part of the court enforceable undertaking, Red Energy will publish a 
corrective notice and a link to the AER’s price comparator website Energy 
Made Easy on the homepage of its website. 

Red Energy has also agreed to provide customer rectification for those 
potentially affected by the conduct and to review their compliance program to 
ensure it does not occur again. 

Red Energy has also paid four Infringement Notices issued by the ACCC 
totalling $26,400 for the alleged conduct relating to four consumers. 

Infringement Notices 

2.9  Infringement Notices - In the September 2013 quarter the ACCC 

 issued six infringement notices to two traders 

 received payment from two traders. 

2.10  This takes the total infringement penalties paid up to September 2013 to over $900,000 under 
the ACL. 

2.11  The payment of infringement notice penalties is not an admission of a contravention of the Act. 
The ACCC can issue an infringement notice where it has reasonable grounds to believe a 
person has contravened certain consumer protection laws. 

http://transition.accc.gov.au/content/index.phtml/itemId/1126102
http://transition.accc.gov.au/content/index.phtml/itemId/1125461
http://transition.accc.gov.au/content/index.phtml/itemId/939950
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Failure to 
prominently state 
minimum price 
payable 

Collingwood Football Club LIMITED  

Collingwood Football Club Limited has paid two infringement notices, totalling 
$20,400, issued by the ACCC in relation to an advertisement promoting a 
membership offer. The ACCC had reasonable grounds to believe the 
advertisement failed to prominently state the total minimum price payable for 
that offer in contravention of section 48 of the ACL. The advertisement, which 
was published in the Herald Sun newspaper and emailed to more than 90,000 
people in May 2013, offered consumers a three game membership and 
Collingwood guernsey for “only $20*”. In fact, the total price was $120 payable 
over six months. While the advertisement referred to a payment plan in fine 
print, it did not display the total price. 

Unsolicited selling 
Red Energy Pty Ltd 

Red Energy Pty Ltd has paid four infringement notices totalling $26,400 and 
provided a court enforceable undertaking to the ACCC for alleged 
misrepresentations made by a Red Energy telemarketer.  

Refer to page 25 for further information in relation to this matter. 

Other significant activities 

Carbon price representations  

2.12  In the September 2013 quarter the ACCC received over 80 identifiable carbon pricing complaints 
and inquiries. This forms part of over 3,000 complaints and inquiries received since the 
implementation of the carbon price mechanism on 1 July 2012. Overall complaint numbers 
continue to decline.  

2.13  Energy is the largest complaint category, constituting 40 percent of all contacts received since 
1 July 2012.  

Component pricing amendments  

2.14  In June 2013, the Competition and Consumer Amendment Act 2013 was passed by Parliament 
and received Royal Assent. The Act amended the component pricing provisions of the  
ACL by inserting a regulation making power. This power enables the making of regulations to 
exempt cafes and restaurants from the requirement to have separate menus for weekends and 
public holiday where surcharges apply.  

2.15  In July 2013, the Competition and Consumer Amendment Regulations 2013 (No.3) were 
registered on the Federal Register of Legislative Instruments. The Regulations provide for a 
conditional exemption for cafes and restaurants from the component pricing requirements. 

Fuel price boards 

2.16  On 7 December 2012 the Commonwealth, state and territory Ministers responsible for consumer 
affairs released a public consultation paper on a proposed national petrol information standard.  
The consultation period closed on 15 February 2013.  This follows an agreement reached on 6 
July 2012 to work towards a consistent national framework on fuel price board signage. 

2.17  The aim of the consultation paper is to stimulate discussion on fuel price transparency with a 
view to increasing competition and enabling consumers to accurately compare fuel prices at 
different retailers. The public consultation paper proposes three options:  

1. No new regulation: generic consumer protections against false, misleading and deceptive 
conduct, bait advertising and multiple pricing  

2. Basic national standard: only undiscounted fuel prices on signs permitted, although fuel 
discount schemes may be included 

3. Detailed national standard: all fuel retailers must maintain a fuel price board, displaying in 
equal prominence the undiscounted prices of a specified minimum number of fuels.  

2.18  In February 2013 the ACCC participated in a series of working groups comprised of 
Commonwealth, state and territory officials which met with key stakeholders, including industry 
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groups, motoring associations and consumer groups. Outcomes from consultation were used to 
develop a proposal to be decided by consumer affairs ministers. 

2.19  In July 2013 consumer affairs ministers discussed the value of having a national information 
standard for fuel price boards to assist consumers to make better fuel purchasing decisions 
through the provision of clearer, more standardised information. The Ministers agreed to 
undertake further consultation with industry and consumers on the issue. The ACCC will 
continue to be involved in this consultation.  

Indigenous consumer protection 

2.20  The ACCC has continued to build partnerships with remote communities and key stakeholders to 
improve consumer literacy, enhance the confidence that consumers have to complain about 
consumer law breaches and detect and stop illegal conduct at an early stage. By way of example 
some of the communities visited by staff include Belyuen and Minmarama in the Northern 
Territory, Badu Island in the Torres Strait and Wujal Wujal in Far North Queensland. 

2.21  The ‘ACCC – Your rights Mob Tiwi Islands’ Facebook continues to be a good source of reaching 
consumers in this area. The profile has included posts about consumer rights, scam warnings 
and events such as Money Smart Week. 

2.22  During this period the ACCC short films for Indigenous audiences available on YouTube 
continued to be actively viewed by consumers.  The short films cover topics including mobile 
phone contracts, door to door sales, consumer guarantees and consumer product safety. 

2.23  The ACCC has continued its work revising the FairStore publication to reflect the  
Australian Consumer Law and the National Consumer Credit Regime. The publication (now a 
joint publication with the Australian Securities and Investments Commission), aims at providing 
guidance to businesses serving Indigenous and remote communities on their obligations under 
Australia’s national consumer protection and credit laws, including how these provisions apply to 
the practice of book-up.  

2.24  On 11 - 12 September 2013 the ACCC hosted and participated in the 2013 National Indigenous 
Consumer Strategy (NICS) Reference Group meeting in Sydney. Key agenda items for 
discussion included the development of the next triennial NICS Action Plan, as well as a revision 
of the current Terms of Reference and Communications Strategy.  

Online Consumer Protection 

2.25  The ACCC is examining the use of fake online reviews and testimonials by businesses which 
mislead or deceive consumers or provide a business with a competitive advantage or 
disadvantage. Reviews and testimonials have become an important consumer tool. However, 
misleading conduct, such as posting fake reviews or deleting honest reviews, manipulates the 
review process and can have the overall consequence of creating a false impression amongst 
consumers. The ACCC will release industry guidance in November 2013, with the aim of 
educating businesses about best practice standards in relation to online review platforms.  

2.26  The ACCC is also examining product safety issues relevant to online consumers. The increasing 
popularity of online shopping presents new opportunities for businesses and consumers. Global 
e-commerce also presents new challenges in ensuring consumers know about their rights and 
how to fix problems when something goes wrong, and businesses are aware of their 
responsibilities and consumer expectations. A public report on the ACCC’s actions in this area, 
and guidance on the ACCC’s compliance expectations, is scheduled to be released in 2013.  

International Consumer Protection and Enforcement Network Sweep 

2.27  On 10 September 2013 the ACCC participated in the International Consumer Protection and 
Enforcement Network (ICPEN) annual internet sweep, this year joining an international effort to 
identify smartphone and tablet apps that might mislead young children into making unauthorised 
‘in-app purchases’.  

2.28  The ACCC, together with international consumer protection agencies, has been considering 
concerns about children’s use of game applications, in particular the ability for children to make 
inadvertent in-app purchases while playing ‘free’ games on mobile or tablet devices. In 
undertaking the sweep, the ACCC reviewed over 300 children’s game apps. 

2.29  The ACCC also used the sweep day as an opportunity to raise awareness about the issue 
through the media and online channels.  

2.30  The ACCC, along with other overseas regulators is also engaging directly with platform 
operators, such as Google and Apple. 
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Franchising Code of Conduct 

2.31  The ACCC announced its intention to audit franchisors in the take-away food and fitness 
industries for compliance with the Code of Conduct, amongst other industries, which will 
contribute to the approximately 50 franchisors already audited since the introduction of the audit 
power in 2011.  Most franchisors have been found to be complaint with requirements under the 
code. 

2.32  During the quarter, the ACCC served three audit notices on traders operating under the 
Horticulture Code. The ACCC has now served 63 audit notices (49 franchisors and 14 
horticulture traders) since the audit power was introduced on 1 January 2011. While most traders 
have been found to be compliant with the relevant codes, the audits have revealed potential 
breaches of the Franchising Code by a small number of franchisors. These matters have been 
investigated and resolved administratively. 

2.33  Since the introduction of the code in 1998 successful court action has been taken against 20 
franchisors and court enforceable undertakings have been obtained from more than 10 
franchisors. 

Scams  

2.34  During the quarter, the ACCC continued to work with other agencies and implemented 
educational initiatives to protect Australians against scam activity. 

2.35  On 12 August 2013 the ACCC hosted an Australasian Consumer Fraud Taskforce (ACFT) 
national teleconference where members discussed the Australian Crime Commission’s (ACC) 
‘Serious and Organised Crime in Australia 2013’ report, the Australian Institute of Criminology 
(AIC) recapped their annual International Serious & Organised Crime Conference, and the 
Australian Communications and Media Authority (ACMA) appraised members of its Australian 
Internet Security Initiative (AISI) and the Spam Intelligence Database (SID). The ACFT 
comprises of 23 government agencies in Australia and New Zealand working to disrupt scam 
activity. 

2.36  The ACCC continues to engage with local community groups at a grass roots level to raise 
awareness of scam activity and by way of example visits to retirement villages, Rotary and 
Probus clubs have been undertaken for this purpose. 

2.37  The ACCC’s SCAMwatch website is the Australian Government’s website for information on 
scams. SCAMwatch provides a free subscription service to alert the public to new scams. These 
alerts are sent to over 25,000 subscribers. SCAMwatch radars issued during the quarter include: 

 Beware of scam surveys and free offers  – In September 2013, the ACCC reminded consumers 
to beware of online scams – surveys, emails and social-media posts – offering fake gift vouchers 
or other bogus inducements in return for disclosing credit card and other personal information 

 This end of financial year, look out for tax refund phishing scams – In August 2013 the ACCC 
and the Australian Tax Office warned consumers and small businesses to be aware of tax refund 
email scams, with scammers taking advantage of the busy nature of tax time  

 Beware of immigration scams – In July 2013 the ACCC and the Department of Immigration and 
Citizenship warned people who have migrated to Australia or are currently temporary visa 
holders to be cautious of immigration-related scams.  

Unsolicited selling 

2.38  The ACCC has been prioritising its activities this quarter in relation to energy consumer 
protection matters and in particular marketing practices that involve unsolicited selling. 

2.39  The ACCC accepted a section 87B undertaking from Lumo Energy Australia Pty Ltd (Lumo 
Energy) in respect of conduct by Lumo Energy sales agents during unsolicited visits to 
residential consumers at their homes for the purpose of selling gas and electricity. Lumo Energy 
admitted certain conduct of its sales agents breached the unsolicited consumer agreement 
provisions of the ACL such as advising the consumers of their identity and the purpose of their 
visit. 

2.40  Red Energy Pty Ltd (Red Energy) paid four Infringement Notices issued by the ACCC totalling 
$26,400 for alleged conduct during unsolicited telephone sales. The ACCC also accepted a 
section 87B Undertaking from Red Energy regarding alleged false representations made by one 
of Red Energy’s telemarketers including that he was affiliated with the consumer’s current energy 
retailer and that he was not calling to sell anything. 

2.41  The ACCC commenced proceedings against Australian Power & Gas Company Ltd (APG) in 
relation to its door-to-door selling practices.  The ACCC alleges APG, through the conduct of 

http://www.scamwatch.gov.au/content/index.phtml/itemId/693900


  

ACCCount 1 July to 30 September 2013   27 

 

 

 

certain sales representatives acting on its behalf, made false or misleading representations while 
calling at their home for the purpose of negotiating agreements for the supply of retail electricity 
and/or gas by APG. The alleged conduct occurred across Queensland, New South Wales and 
Victoria between January and October 2011. It is also alleged that APG engaged in 
unconscionable conduct involving a consumer from a non-English speaking background with 
very limited English reading/writing skills. 

2.42  The ACCC instituted proceedings in the Federal Court against Origin Energy Electricity Limited, 
Origin Energy Retail Limited and marketing company SalesForce Australia Pty Ltd in relation to 
their door-to-door marketing activities. The ACCC alleges the actions of sales representatives 
engaged by SalesForce contravened the ACL. Specifically the representatives made false and 
misleading representations, engaged in unconscionable conduct, engaged in conduct 
constituting harassment and/or coercion, and breached the unsolicited consumer agreement 
provisions of the ACL. 

2.43  The ACCC continued its ‘Knock! Knock! Who’s There?’ national campaign to raise consumer 
awareness about their rights when buying at their door. The ACCC continued to distribute its 
suite of door-to-door educational material to the public via stakeholders and its Infocentre. To 
date approximately 134,000 ‘Do Not Knock’ stickers and nearly 30,000 brochures have been 
distributed.  

2.44  The ACCC monitors unsolicited consumer agreement issues beyond energy and visits to 
premises. The recent proceedings instituted against Startel Communication Co Pty Ltd 
demonstrate unsolicited consumer agreement concerns that can arise in telephone marketing. 
That matter remains before the court. 

Product safety 

Recalls 

2.45  In the September 2013 quarter the ACCC received notifications for 53 product safety recalls of 
general consumer goods, 38 motor vehicle recalls and 10 food recalls, all of which were 
published on the Recalls Australia website.  

2.46  Of those 53 recalls for general consumer goods, 30 recalls were independently initiated by 
suppliers without intervention by regulators. 

2.47  Of the 101 recalls in total, over 473,553 unsafe goods were involved.  

2.48  During the quarter the ACCC conducted 840 site surveys (wholesale, retail, online and show bag 
inspections); and inspected over 5,470 products against 42 mandatory safety standards or bans, 
resulting 94 products being withdrawn from sale. 

Table 5:   Recalls Negotiated – 1 July to 30 September 2013 

Recalls Negotiated by the ACCC & other ACL 
Regulators 

 

Recalls of general consumer goods negotiated by the 
ACCC  

16 

Automotive product safety recalls negotiated by the 
ACCC 

0 

Recalls negotiated by State and Territory regulators 7 

Note:  ACCC-negotiated recalls are prompted by consumer complaints, supplier intelligence,  
market-place surveillance, overseas recalls and other Commonwealth and state/territory regulator referrals. 

Hazards 

2.49  During the September 2013 quarter the ACCC: 

 Continued its involvement with button battery safety by hosting a meeting of manufacturers, 
importers, retailers and industry associations in Sydney on 5 July 2013 which resulted in 
agreement and commitment to improvements to button battery safety 

http://www.recalls.gov.au/content/index.phtml/itemId/952401
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 Conducted surveillance and testing of motor cycle helmets available on-line. This resulted in 
approximately 2400 dangerous faulty fiber-glass motorcycle helmets distributed by three different 
suppliers being recalled. 

 Reviewed injuries from televisions falling onto children after deaths were reported in Australia 
and internationally. Initial Australian injury data suggested the major problems implicated older 
style cathode ray tube televisions  

 Reviewed 690 mandatory reports (a report of a product related injury under the ACL) of which 
303 were referred to other regulators. The remaining reports were assessed or are currently 
under assessment. Of these, three reports were assessed as posing a very high risk and one 
posing a high risk 

 Received 914 reports related to the safety of unregulated products and 33 reports related to the 
safety of regulated products. These reports have been assessed, or are currently under 
assessment. The reports that have been assessed include three that has been assessed as 
posing an extremely high risk, six that have been assessed as posing a very high risk 

New standards and bans 

Synthetic drugs 

2.50  On 18 June 2013 the Federal Government imposed a national interim ban on a range of 
dangerous synthetic drugs to ensure there were no gaps in state and territory drug enforcement 
laws. At the time there were gaps in drug control legislation in place in New South Wales and the 
Northern Territory.  All States and Territories have now updated their drug enforcement laws to 
outlaw these forms of synthetic drugs.  

2.51  The national interim ban has been extended twice to ensure that gaps did not inadvertently 
occur. The ACCC is currently considering the need to recommend a permanent ban under the 
ACL. To facilitate this consideration of a permanent ban, and as required by the ACL, on 26 
August 2013 the Assistant Treasurer published a proposed permanent ban notice on certain 
consumer goods containing synthetic drug substances. 

2.52  Suppliers were given the opportunity to request a conference with the ACCC in relation to the 
proposed permanent ban. This period concluded on 5 September 2013. A conference was 
requested and held on 16 September 2013. A national teleconference between the states and 
territories, and the Commonwealth Department of Health and Ageing was held on 19 September 
2013 to canvas views on the need for a permanent national ban under the ACL. 

2.53  In October, Bruce Billson MP, Minister for Small Business, announced he would not impose a 
permanent ban as it would result in regulatory duplication. 

Children’s nightwear 

2.54  The ACCC continues to work with industry and Standards Australia on the review of the 
voluntary Australian Standards for children’s nightwear and limited daywear having reduced fire 
hazard. Two industry consultation meetings were held; one in Melbourne and the other in 
Sydney to discuss the draft revised Australian Standard.  

Tobacco 

2.55  An amendment to the Competition and Consumer (Tobacco) Information Standard 2011 
(Tobacco Standard) was published. The amendment removes the burden placed on retailers to 
rotate the health warnings on tobacco products, restricting the responsibility for rotation the of 
health warnings to manufacturers and importers.  

Reviews of Mandatory Standards 

2.56  Three consultation papers were released seeking public comment on proposals to review the 
mandatory safety standards under the ACL for motorcycle helmets, bean bags and the 
introduction of a mandatory product related safety standard for the installation of corded internal 
window coverings to complement the existing mandatory safety standard for these products. 

Hazards associated with chemicals in consumer goods  

2.57  Significant projects progressed by the ACCC during the September 2013 quarter include: 

 Development of a draft ban for benzidene dyes migrating from consumer goods; 

 Identification of three hazardous products which subsequently resulted in public recall. These 
products were Nude by Nature Liquid Mineral Foundation – various skin tones, Australian 
Lavender Essentials Eye Cream and Australian Lavender Essentials Face Up, the Essential 
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Moisturiser. 

 Completion of engagement with Accord Australiasia on the voluntary industry safety guidelines 
for laundry liquid capsules safety. The guidelines are intended to guide suppliers in the use of 
safe packaging options for laundry pod and consistent labelling practices. The guidelines are 
available on the Accord website; 

 Chemical related assessments including the potential exposure risks to asbestos fibres in 
imported clothing; toxic chemicals released from floor vinyl boards; child ingestion of the 
chemical methyl ethyl ketone peroxide (MEKP); Polident Adhesive Denture cream, the chemical 
composition of a colour that reportedly leached from a Bellini Intelli Kitchen Master; Ascool 
Placenta cream (allergic reaction); and safety of e-liquids used in electronic cigarettes. 

http://www.accord.asn.au/
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3 EFFECTIVE REGULATION  

Promote the economically efficient 

operation of, use of and investment in 

monopoly infrastructure 

ENERGY 
3.1 The AER is Australia’s national energy market regulator and has an independent board. The 

AER is funded by the Commonwealth, and shares staff, resources and facilities with  the ACCC. 
This section of the report details the AER’s achievements in the September 2013 quarter. 

Corporate governance and reporting 

New acting AER Board member 

3.2 On 2 August 2013 Mr James Cox was appointed as the acting State-Territory representative on 
the AER Board for a one year term. Mr Cox commenced his term with the AER on  
9 September 2013. 

Strategic Priorities and Work Program 

3.3 On 12 July 2013 the AER released its Strategic Priorities and Work Program 2013-14, which 
outlines setting out activities for the next year in wholesale and retail energy markets, and energy 
networks. The four strategic priorities for 2013–14 include: 

1. Implementing our Better Regulation program in consultation with stakeholders 

2. Strengthening stakeholder engagement 

3. Building consumer confidence in markets 

4. Improving our capabilities. 

Inaugural annual report 

3.4 On 19 September 2013 the AER published its first annual report . The report details activities 
undertaken in 2012-13 to regulate the wholesale electricity market, set prices for the use of 
energy networks and protect customers in retail electricity and gas markets. 

Better Regulation Program 

3.5 During the September quarter the AER published a range of regulatory guidelines for 
consultation as part of AER’s efforts to protect consumers from paying more than necessary for 
the safe delivery of reliable electricity and gas network services. These reforms were initiated in 
December 2012 and are captured under the Better Regulation Program. The program represents 
an integrated package of changes to improve the way network regulation is approached under 
the new regulatory framework. Outcomes for the quarter under various aspects of the Better 
Regulation Program are highlighted below.  

http://www.aer.gov.au/node/21351
http://www.aer.gov.au/node/21204
http://www.aer.gov.au/node/21803
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Increased Communication 

3.6 The AER published three Better Regulation Program newsletters between July and  
September 2013. The July newsletter focussed on upcoming draft guidelines. The August 
newsletter highlighted an information session conducted for the draft rate of return guideline. The 
September newsletter focussed on the consultation taking place on draft guidelines.  

3.7 On 30 August 2013 the AER published the Better Regulation reform package update, which 
provides an overview of the program, the structure of the reform package, our consultation and 
key decisions to date. All of the AER’s guidelines are accompanied by consumer focussed 
factsheets which provide background on the role of each guideline and outline our positions.  

3.8 The AER has been targeted in its consultation following the release of the draft guidelines this 
quarter. Consultation periods will be drawing to a close shortly as the final guidelines are 
prepared. 

Stakeholder engagement framework 

3.9 On 18 July 2013 the AER released the draft Stakeholder Engagement Framework for comment. 
The framework recognises that the decisions made affects a wide range of individuals, 
businesses and organisations. The framework provides a structure to allow stakeholder interests 
to be consistently, transparently and meaningfully considered in the AER’s activities and decision 
making processes. Stakeholders were invited to lodge submissions by 30 August 2013 and 12 
submissions were received. 

Expenditure incentives draft guidelines 

3.10 On 9 August 2013 the AER released its expenditure incentives draft guideline. The guideline and 
proposed operating expenditure efficiency benefit sharing scheme provide incentives for network 
businesses to spend efficiently and flow on benefits to consumers. Submissions closed 
September 2013 and 19 submissions were received. 

Expenditure forecast assessment guidelines 

3.11 On 9 August 2013 the AER released the draft expenditure forecast assessment guidelines. The 
guideline sets out our enhanced expenditure assessment approach. It is based on a nationally 
consistent reporting framework allowing us to compare the relative efficiencies of network 
businesses, and determine efficient expenditure allowances. Submissions closed on  
20 September 2013 and 25 submissions were received. 

Confidentiality guidelines 

3.12 On 9 August 2013 the AER released the draft confidentiality guideline. The guideline sets out 
how electricity network businesses must make claims of confidentiality over information 
submitted as part of regulatory proposals. The AER’s aim is for stakeholders to have access to 
sufficient information on issues affecting their interests. Submissions closed on  
20 September 2013 and 11 submissions were received. 

Shared asset guideline 

3.13 On 30 July 2013 the AER published its draft shared asset guidelines, an explanatory statement 
and a factsheet. The guidelines propose how electricity consumers will benefit from the other 
services network businesses may provide using the electricity assets consumers pay for. 
Stakeholders were requested to lodge submissions by 13 September 2013. 13 submissions were 
received. 

Rate of return guideline 

3.14 On 11 July 2013 the AER published submissions received from stakeholders in response to a 
consultation paper released on 10 May 2013. On 30 August 2013 the AER released its draft rate 
of return guideline, explanatory statement and factsheet for consultation. The guideline will set 
out the approach the AER intends to take to determine the allowed rate of return for both 
electricity and gas service providers. On 30 August 2013 AER Chairman, Andrew Reeves, 
conducted a one-hour stakeholder information session following the release of the guideline. On 
6 September 2013 the AER published the transcript of the information session  along with 
questions asked during the session. On 1 October 2013, the AER conducted a joint stakeholder 

http://www.aer.gov.au/Better-regulation-reform-program
http://www.aer.gov.au/Better-regulation-reform-program
http://www.aer.gov.au/Better-regulation-reform-program
http://www.aer.gov.au/node/21252
http://www.aer.gov.au/node/21390
http://www.aer.gov.au/node/18869
http://www.aer.gov.au/node/18864
http://www.aer.gov.au/node/18888
http://www.aer.gov.au/node/21320
http://www.aer.gov.au/node/21583
http://www.aer.gov.au/node/21583
http://www.aer.gov.au/node/21663
http://www.aer.gov.au/node/21870
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forum to provide stakeholders with an opportunity to present their views on the draft guideline 
and raise any issues for consideration. Submissions close on 11 October 2013. 

Consumer engagement guideline for network service providers 

3.15 On 1 July 2013 the AER released and called for submissions on the Draft Consumer 
Engagement Guideline for Network Service Providers. This guideline provides best practice 
principles and a framework for electricity and gas network service providers to better engage with 
consumers. It will guide service providers in developing consumer engagement strategies and 
approaches to apply across their business and assist them in preparing spending proposals that 
reflect the long term interests of consumers. 30 submissions were received by the end of the 
consultation period on 16 August 2013. 

Consumer Reference Group 

3.16 During the quarter, the AER’s Consumer Reference Group (CRG) met twice to discuss the 
development of Better Regulation guidelines and held a number of subgroup meetings to discuss 
specific workstreams. CRG members also made strong and relevant contributions in workshops 
conducted as part of the development of draft guidelines. The purpose of the CRG is to make it 
easier for consumer groups to provide input into the ‘Better regulation’ consultative process 
without necessarily writing formal submissions. 

Consumer Challenge Panel 

3.17 On 1 July 2013 the AER announced the establishment of the Consumer Challenge Panel (CCP).  
The CCP was established to help ensure that AER decisions on network costs incorporate the 
interests of consumers. The CCP forms part of the Better Regulation reform program and is a 
key component of the Council of Australian Governments energy reform agenda. The CCP sits 
within the AER and provides advice to the AER Board as part of the AER’s assessment of 
energy network businesses’ spending and regulatory proposals.  

3.18 The 13 members appointed to the CCP have significant local and international expertise, 
spanning a range of fields including economic regulation, energy networks and consumer 
representation. Members were appointed for an initial three year term, from 1 July 2013 to  
30 June 2016.  

3.19 For each regulatory determination, the AER draws together a number of Panel members (from 
the total pool of 13) to provide advice on that particular determination. CCP members use their 
expertise and provide consumer perspectives to challenge network businesses’ proposals. This 
assists the AER to focus on matters that are important to consumers in each determination. 

3.20 The inaugural meeting of the CCP was held in Melbourne on Monday 9 September 2013. 

Decisions and determinations 

Gas networks regulation matters 

Merits review of access arrangement decision for the Victorian gas distribution and 
transmission networks 

3.21 On 20 September 2013 the Australian Competition Tribunal affirmed a significant part of the 
AER’s decision from April this year to reject the substantial price increases sought by APA 
GasNet (APA). APA’s proposal would have increased the cost of gas to Victorian consumers by 
$123 million over the next five years.  

3.22 APA sought a merits review on several aspects of the AER’s decision. In doing so, APA asserted 
that the prices determined by the AER in April 2013 were too low for it to efficiently operate its 
pipelines. The Tribunal affirmed the AER’s decision on two important aspects: the proposed 
method of collecting regulatory depreciation on its pipeline assets ($487 million) and the rate of 
return that it could earn on these assets ($36 million).  

http://www.aer.gov.au/node/21870
http://www.aer.gov.au/node/20998
http://www.aer.gov.au/node/20998
http://www.aer.gov.au/node/21015
http://www.aer.gov.au/node/21868
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Electricity network regulation matters 

ElectraNet–Heywood interconnector upgrade 

3.23 On 4 September 2013 the AER released a determination on the proposal by ElectraNet and the 
Australian Energy Market Operator (AEMO) to upgrade the South Australia to Victoria 
(Heywood) electricity transmission interconnector. 

3.24 ElectraNet submitted a request to the AER on 5 April 2013 for a determination on whether the 
investment option selected satisfies the Regulatory Investment Test for Transmission. The AER 
found the option identified by ElectraNet and AEMO met the requirements of the investment test. 
The upgrade should increase energy flows between South Australia and Victoria, especially in 
peak times when prices can be volatile. The interconnector upgrade would also introduce further 
competition for generators and enable consumers in both regions to access cheaper sources of 
energy. 

Regulatory investment test for distribution 

3.25 On 23 August 2013 the AER published new consultation arrangements that apply when 
electricity distribution network businesses consider building new infrastructure. The Regulatory 
Investment Test for Distribution (RIT-D) requires network businesses to publish the options 
considered when there is a need to fund an expansion to existing network capacity. It will place 
non-network solutions, such as demand-side management or local generation, on a level playing 
field with network options.  

3.26 After a network business has published information on the need for network expansion and has 
received feedback from interested parties, it will be required to publish a final project assessment 
report. This report will transparently assess which option the network business considers will 
deliver the maximum economic benefits. 

SP Ausnet distribution determination 

3.27 On 14 August 2013 the AER amended SP AusNet’s Victoria distribution determination 2011-15 
by adjusting the regulatory asset base in accordance with Federal Court orders made on  
20 December 2013. This results in an increase to SP AusNet’s revenues, such that customers 
on a single rate tariff will experience approximately a $1 increase in their charges in 2014 and 
2015. 

SP Ausnet’s regulatory proposal 2014-17 

3.28 On 30 August 2013 the AER issued its draft decision on SP AusNet’s revenue proposal for the 
three year regulation period commencing 1 April 2014. The total revenue that SP AusNet can 
recover from its customers under this draft decision is capped at $1528 million. This is a  
4.4 per cent reduction to the total revenue proposed by SP AusNet. 

Approval of 2012 Demand management incentive allowance expenditure for Victorian DNSPs 

3.29 Under the Demand Management Incentive Scheme, at the end of each regulatory year, 
Distribution Network Service Providers (DNSPs) are required to submit a report to the AER on 
their Demand Management Innovation Allowance (DMIA) expenditure. The AER conducts an 
assessment of the expenditure incurred by the DNSPs to ensure compliance with the DMIA 
criteria and entitlement to recover expenditure. 

3.30 On 9 July 2013 the AER published a final decision following its review of DMIA expenditures in 
2012 for Citipower, Jemena, Powercor, SP AusNet and United Energy.The DNSPs sought 
approval of total expenditures of $564,515 relating to six projects. The AER reviewed and 
approved the expenditure claimed by the DNSPs as the expenditure was consistent with the 
DMIA criteria. 

Service Target Performance Incentive Scheme 

3.31 On 14 August 2013 the AER published a draft decision on the early application of version 4 of 
the service target performance incentive scheme (STPIS) for transmission network service 
providers (TNSPs). The draft decision also sets out the AER’s preliminary position on the 
application of the STPIS to TransGrid and Transend during their transitional year. The STPIS is 
designed to provide incentives for each TNSP to maintain or improve reliability of transmission 
network services at times most valued by customers, and elements of the network most 
important to facilitating efficient wholesale electricity prices. Submissions closed on 25 
September 2013 and six submissions were received. 

http://www.aer.gov.au/node/21633
http://www.aer.gov.au/node/21525
http://www.aer.gov.au/node/19146
http://www.aer.gov.au/node/19146
http://www.aer.gov.au/node/21469
http://www.aer.gov.au/node/21569
http://www.aer.gov.au/node/21149
http://www.aer.gov.au/node/21143
http://www.aer.gov.au/node/21142
http://www.aer.gov.au/node/21144
http://www.aer.gov.au/node/21138
http://www.aer.gov.au/node/21139
http://www.aer.gov.au/node/21459
http://www.aer.gov.au/node/21459
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Victorian F-factor amount determinations for 2012 

3.32 On 6 September 2013 the AER published F-factor final amount determinations for 2012.This 
scheme was established by the Victorian Government in June 2010 to provide incentives for 
DNSPs to reduce the risk on fire starts due to electricity infrastructure, and to reduce the risk of 
loss or damage caused by fire starts. Under this determination, each of the Victorian DNSPs will 
receive a reward under the scheme as their actual number of fire starts for the 2012 year were 
below that of their respective fire start targets. This will mean a small increase in network tariffs 
of between $0.03 to $3.16 for the 2014 calendar year, depending on a customer’s distribution 
area. 

SA Power Networks cost pass through application 

3.33 On 31 July 2013 the AER released a decision regarding SA Power Networks’ pass through 
application for vegetation management costs arising from an unexpected increase in vegetation 
growth rates following the breaking of the drought in mid-2010. On 11 April 2013 SA Power 
Networks submitted an application to the AER for an amount of $40.53 million (2009-10). 
Although the AER considers that SA Power Networks’ application satisfies the National 
Electricity Rules, the AER has reduced SA Power Networks’ proposed pass through amount by 
$5.5 million and approves a total pass through amount of $35.1 million. The effect of this pass 
through on the average residential customer bill is an increase of around 1.5 per cent in 2014-15. 

2010-11 Electricity transmission sector performance report 

3.34 On 31 July 2013 the AER issued the 2010-11 electricity performance report for electricity 
transmission businesses in the National Electricity Market. The AER’s objective in publishing 
these performance reports is to provide greater detail on how the businesses have performed 
against a range of measures and to maintain accountability for financial and service performance 
to consumers. Publishing the information also acts as an incentive for the transmission 
businesses to improve performance. The 2010-11 report provides comparative trends against 
the expenditure forecasts and service standards set in the AER’s revenue determinations. A 
number of changes have been made to the 2010-11 report to better assist consumers to 
understand the performance of the industry. These include a focus on overall industry trends, 
including key drivers of industry performance. 

Tribunal affirms AER decision to reject SP AusNet’s price increase application 

3.35 On 6 August 2013 the Australian Competition Tribunal dismissed a legal challenge by  
SP AusNet to increase smart meter prices for the 2012-15 period. The Tribunal affirmed the 
AER’s decision in February this year to reject significant price increases sought by SP AusNet 
due to its choice of communications technology. The Tribunal’s decision ultimately upholds the 
AER’s original decision, made in October 2011, to use benchmark costs to provide SP AusNet 
with an allowance that is comparable to that forecast by other Victorian distributors.  

Network Service Provider Registration Exemption guideline 

3.36 On 29 August 2013 the AER released the revised Network Service Provider Registration 
Exemption Guideline and accompanying final decision. This outlined that any supply of electricity 
to another person over a private network of any kind is providing an electricity distribution 
service. An exemption is required for any unregistered network that supplies electricity to another 
party. The revised guideline features an expanded discussion of retail competition arrangements 
in those jurisdictions where it is available, and adds new predefined exemption classes for some 
recently identified network activities. The guideline sets the requirements for the exemption from 
registration and the AER’s conditions for the operation of privately-owned electricity networks. 

Energy wholesale markets 

Quarterly compliance report  

3.37 On 23 July 2013 the AER released its quarterly compliance report for the quarter ending  
30 June 2013. The report summarises the AER’s compliance monitoring and enforcement 
activities in the wholesale gas and electricity markets. It provides an overview of the results of 
investigations (including special reports into significant market or power system events), 
compliance audits, targeted compliance reviews and rebidding inquiries undertaken during the 
quarter. 

Market reports 

3.38 On 1 August 2013 the AER commenced publishing the weekly Electricity Report in a new format. 
The report contains information on significant price variations and movements in the contracts 

http://www.aer.gov.au/node/21661
http://www.aer.gov.au/node/21330
http://www.aer.gov.au/node/21330
http://www.aer.gov.au/node/21337
http://www.aer.gov.au/node/21380
http://www.aer.gov.au/node/21263
http://www.aer.gov.au/node/21326
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market, together with analysis of spot market outcomes and rebidding behaviour. The revised 
report emphasises tracking spot market outcomes and includes a weekly spotlight to highlight 
events in the market for the week under review. The new format does not include detailed NEM 
price and demand trends from the previous report. This information is captured in the body of the 
revised report or in the industry information section of the AER website (www.aer.gov.au). 

3.39 On 2 August 2013 the AER released a special report on market outcomes in South Australia 
during April and May 2013. South Australia saw the tightest supply conditions in the region since 
the summer of 2009, leading to unusually high spot price outcomes for this time of year. The 
report examines what factors contributed to these market outcomes. The AER considers the 
major contributing factor was the three largest generators in the state reducing the amount of 
capacity available to the market. 

Generator Performance standards information booklet 

3.40 On 12 August 2013 the AER published an information booklet on generator performance 
standards. The technical performance requirements for generators require them to implement 
and maintain specific compliance programs pursuant to clause 4.15 of the National Electricity 
Rules. The information booklet provides generators with an overview of the AER’s compliance 
monitoring approach to the performance standards regime, including the AER’s technical 
compliance audits and its treatment of generators in dry-storage. 

Energy retail markets  

Commencement of Retail law and launch of Energy Made Easy in New South Wales 

3.41 On 1 July 2013 the National Energy Retail Law commenced in New South Wales. The Retail 
Law provides specific rules for energy retailers operating in NSW, including requirements around 
how energy retailers market their offers, and responsibilities for retailers to help customers 
experiencing financial hardship. 

3.42 The AER’s energy price comparison website, Energy Made Easy was made available to NSW 
residential and small business customers on 1 July 2013. It provides clear, current and 
consistent information to help energy customers make more informed decisions about offers that 
best suit their needs. 

3.43 The website has several useful features for consumers, including a price comparator, household 
electricity usage benchmarks, energy efficiency tips and information about consumer rights. 

3.44 Residential and small business customers in NSW can visit Energy Made Easy, enter their 
postcode and immediately compare gas and electricity offers available to them. Exempt selling 
(retail) guideline 

3.45 On 4 July 2013 the AER released the revised exempt selling (retail) guideline and accompanying 
notice of final instrument. The guideline outlines classes of exempt selling activities, known as 
deemed and registrable exemptions, which will be exempt from the requirement to hold a retailer 
authorisation. The guideline outlines situations where an energy seller should seek an individual 
exemption from the AER and explains how to apply for an individual exemption. 

Retail Energy Market Updates for January – March 2013 

3.46 On 3 July 2013 the AER published the Retail Energy Market Update for January to March 2013. 
The AER’s third quarterly update on retail market performance provides an overview of key 
market and retail performance indicators for South Australia, Tasmania and the ACT including 
customer switching levels, customers experiencing payment difficulties, hardship, disconnections 
and reconnections, and complaints. 

People Energy Pty Ltd application for retailer authorisation 

3.47 On 2 August 2013 the AER received an application for an electricity retailer authorisation from 
People Energy Pty Ltd. Submissions on the application were invited by 10 September 2013. No 
submissions were received. 

http://www.aer.gov.au/
http://www.aer.gov.au/node/21353
http://www.aer.gov.au/node/21443
http://www.aer.gov.au/node/21443
http://www.aer.gov.au/node/20994
http://www.energymadeeasy.gov.au/
http://www.aer.gov.au/node/20640
http://www.aer.gov.au/node/21052
http://www.aer.gov.au/sites/default/files/Retail%20Energy%20Market%20Update%20Performance%20-%20Jan%20to%20Mar%202013%20Final1_0.PDF
http://www.aer.gov.au/node/21442
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TELECOMMUNICATIONS  

Decisions and determinations 

Draft Notice to Vary regarding NBN Co’s Special Access Undertaking 
(SAU) 

3.48 On 4 July 2013 the ACCC released for consultation a draft variation notice in respect of 
NBN Co’s proposed Special Access Undertaking (SAU). The SAU, which includes terms and 
conditions for access to the National Broadband Network, was lodged with the ACCC on  
18 December 2012. Following consultation on the draft variation notice, the ACCC drafted a final 
variation notice, which was issued to NBN Co in early October 2013.  

3.49 NBN Co will be able to respond to the variation notice up until mid-November 2013. The ACCC 
will consult further before making its final decision whether to accept or reject NBN Co’s SAU. 

Fixed Services Review (FSR) 

3.50 The Fixed Services Review (FSR) is an umbrella term for the ACCC’s review of access 
regulation for fixed line telecommunications services (not including NBN Co’s access services, 
which are being considered in NBN Co’s Special Access Undertaking). The FSR includes two 
separate inquiries: the declaration inquiry to determine what services should be declared, and 
the final access determination (FAD) inquiry  to determine appropriate terms and conditions of 
access to be included in FADs. 

Fixed Line Services Declaration Inquiry 

1.76 On 11 July 2013 the ACCC commenced a public inquiry into whether the currently declared fixed 
line services should be re-declared. There have been significant changes in the communications 
industry since 2009 due to changes in technology and usage. The ACCC is undertaking a 
comprehensive review of the implications of these industry changes for the declaration of fixed 
line services.  

1.77 There are six currently declared fixed line services considered in the inquiry: unconditioned local 
loop service, line sharing service, public switched telephone network originating access service, 
public switched telephone network terminating access service, wholesale line rental service and 
local carriage service. The current declarations expire on 31 July 2014. 

3.51 The ACCC is currently considering the responses to the discussion paper and intends to release 
a draft decision in late 2013 for consultation.  

Final Access Determinations for Fixed Line Services 

3.52 On 11 July 2013 the ACCC commenced an inquiry to make Final Access Determinations (FAD) 
for the declared fixed line services to apply after the expiry of the current FADs on 30 June 2014.  

3.53 The FAD inquiry will determine the terms and conditions, including price, on which access 
providers will be obliged to supply declared fixed line services (subject to the ACCC’s decision in 
the FSR declaration inquiry), when the access provider and access seekers cannot agree on 
terms. 

3.54 The ACCC intends to release a discussion paper for the FAD inquiry and commence public 
consultation in the coming months. 

Domestic Transmission Capacity Service (DTCS) Inquiry 

3.55 On 11 July 2013 the ACCC released a discussion paper to commence a public inquiry into 
whether to extend, vary or revoke the existing declaration or make a new declaration for the 
Domestic Transmission Capacity Service (DTCS). The current DTCS declaration is set to expire 
on 31 March 2014. 

3.56 The DTCS is a type of high capacity wholesale transmission service that is used to carry large 
volumes of voice, data and video traffic. The declaration enables telecommunications companies 
to access the DTCS in areas where there is little competition. Telecommunications companies 
typically use the DTCS to aggregate and transport communications traffic between geographic 
locations where they do not own their own telecommunications infrastructure. 

http://transition.accc.gov.au/content/index.phtml/itemId/1080594
http://transition.accc.gov.au/content/index.phtml/itemId/1118887
http://transition.accc.gov.au/content/index.phtml/itemId/1118872
http://transition.accc.gov.au/content/index.phtml/itemId/1118891
http://transition.accc.gov.au/content/item.phtml?itemId=1121020&nodeId=e68d2b0232003ce6886f5bdc4d8f8652&fn=Fixed%20Services%20Review%20-%20Declaration%20Inquiry%20-%20Discussion%20Paper%20-%20July%202013.pdf
http://transition.accc.gov.au/content/index.phtml/itemId/1120434
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3.57 The ACCC intends to issue a Draft DTCS declaration decision for consultation later this year and 
the final declaration decision by 31 March 2014. 

Approval of Telstra’s Migration Plan required measures 

3.58 Telstra’s migration plan governs how Telstra must disconnect services from its copper and hybrid 
fibre coaxial (HFC) networks and migrate those services onto the NBN fibre network in 
accordance with the Structural Separation Undertaking. Under the migration plan, Telstra is 
required to develop six disconnection measures (required measures) to be approved by the 
ACCC. The ACCC must approve each draft measure if it is satisfied that it complies with the 
Telecommunications (Migration Plan Principles) Determination 2011. 

3.59 In September 2013 the ACCC approved three required measures submitted by Telstra which 
govern how: 

 Telstra will disconnect services from its copper network that have not migrated to the NBN within 
the applicable switchover period—required measure 2 

 Telstra will disconnect services from its HFC network that have not migrated to the NBN within 
the applicable switchover period—required measure 3 

 Telstra will build new copper lines to supply services that cannot yet be provided over the NBN—
required measure 4. 

3.60 The ACCC approved the measures as they provide appropriate protections to consumers and 
competition during migration to the NBN and represent significant improvements on Telstra’s 
initial proposals. 

3.61 The measures now form part of Telstra’s migration plan and the ACCC will oversee Telstra’s 
compliance with the measures and the migration plan more broadly. The measures will be 
relevant to those areas where NBN Co continues to roll out fibre to the premises. 

Consideration of rectification proposals under Telstra’s SSU 

3.62 Under the Structural Separation Undertaking (SSU) Telstra has an obligation to ensure 
equivalent outcomes in relation to the supply of regulated services to wholesale customers and 
Telstra’s retail business units. This relates to technical and operational quality, operational 
systems, procedures and processes, and information about those measures (the ‘overarching 
equivalence commitment’). 

3.63 Telstra may report possible breaches of the overarching equivalence commitment and must, no 
later than 30 days after reporting the possible breach, submit a proposal to the ACCC which sets 
out the steps that Telstra proposes to take to remedy the possible breach (a ‘rectification 
proposal’). 

3.64 On 10 July 2013 the ACCC accepted two rectification proposals submitted by Telstra regarding: 

 The availability of 'ADSL profiles'  

Telstra reported that two ADSL profiles that were available to Telstra’s own retail business unit 
were not made available to wholesale customers.  The two profiles provide a higher level of 
noise control, which enhances the performance of digital voice (VoIP) calls. 

 Order management for wholesale upgrades from ADSL1 to ADSL2+   

Telstra reported that a small number of wholesale orders for service upgrades from ADSL1 to 
ADSL2+ were not being allowed to progress through Telstra’s online ordering systems, when 
similar retail orders were allowed to progress.  

The issue impacted a subset of wholesale ADSL2+ service upgrade requests in some areas 
where Telstra has deployed ‘Top Hat’ infrastructure in order to upgrade existing ADSL1 
broadband services to ADSL2+. The issue did not impact new wholesale orders for ADSL2+ 
services.  

Variations to the Facilities Access Code 

3.65 On 18 September 2013 the ACCC decided to vary the Code of Access to Telecommunications 
Transmission Towers, Sites of Towers and Underground Facilities (the Facilities Access Code) 
following a public inquiry. Submissions to the inquiry generally agreed that the Facilities Access 
Code remains an important part of the facilities access framework and supported continuation of 
the Code.  

3.66 The Facilities Access Code was registered on the Federal Register of Legislative Instruments on 
23 September 2013 and became operative on 24 September 2013. The purpose of the Facilities 

http://transition.accc.gov.au/content/index.phtml/itemId/1124798
http://transition.accc.gov.au/content/index.phtml/itemId/1122270
http://transition.accc.gov.au/content/index.phtml/itemId/723176
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Access Code is to encourage, amongst other things, co-location of telecommunication towers, 
sites of towers and underground facilities (the eligible facilities) and facilitate access to the 
eligible facilities in a timely and efficient manner. 

3.67 The Facilities Access Code was varied to take into account recent legislative changes including 
the introduction of the National Broadband Network, changes to the Telecommunications Act 
1997 and the introduction of the Act. 

Amendment to the Division 12 Record Keeping Rules 

3.68 The ACCC is required to report annually on changes in the prices paid by consumers for 
telecommunications services in Australia (the Division 12 report). The ACCC issued the Division 
12 Record Keeping Rules (RKR) to collect information required for preparing the Division 12 
report from service providers.  

3.69 Following consultation in July 2013, the ACCC issued an amended Division 12 RKR to be 
effective for the 2013-14 financial year. The purpose of amending the RKR was to ensure that it 
would reflect changing market conditions and remain consistent with the ACCC’s methodology 
for preparing the Division 12 report.   

Other significant events 

Consultation on a proposed broadband performance monitoring and 
reporting program 

3.70 On 14 August 2013 the ACCC published a consultation paper on the possible implementation of 
a broadband performance monitoring and reporting program in Australia. The purpose of the 
consultation was to gauge stakeholder support for the proposal and to seek views on a range of 
issues relating to its implementation. 

3.71 The proposed program, involves collecting data on the performance and reliability of fixed-line 
broadband services (including ADSL, HFC and NBN-based services) through an ongoing end-
user testing regime and publishing the results. This would allow the ACCC to provide consumers 
and internet service providers with robust and comparable information on service performance, 
and hold both wholesale and retail providers accountable for the services they deliver.  

3.72 The ACCC received a number of submissions to the consultation paper which will be published 
shortly. In the coming months the ACCC will continue to develop its proposal in consultation with 
interested stakeholders, and a decision on whether to proceed will most likely be made in early 
2014. 

Reports Released 

Accounting Separation Reports for the March & June 2013 Quarters  

3.73 On 4 July 2013 the ACCC published the imputation and non-price terms and conditions report for 
the March 2013 quarter under the accounting separation regime for Telstra. The imputation 
report provides imputation testing results for core telecommunications services supplied by 
Telstra to its access seekers. The non-price terms and conditions report provides results in 
relation to 11 key performance indicators on non-price terms that compare Telstra’s performance 
between retail and wholesale services.  

3.74 On 28 September 2013 the ACCC also published the imputation and non-price terms and 
conditions report for the June 2013 quarter under the accounting separation regime for Telstra. 

  

http://transition.accc.gov.au/content/index.phtml/itemId/1111891
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FUEL PRICE MONITORING 
3.75 The ACCC closely follows developments in the petroleum industry and monitors the retail prices 

of petrol, diesel and automotive liquefied petroleum gas (LPG) in all capital cities and around  
180 regional locations. 

3.76 The ACCC monitors movements in domestic retail petrol prices against movements in 
international benchmark prices. In the case of regular unleaded petrol (RULP), movements in 
seven-day rolling average retail RULP prices in the five largest cities (Sydney, Melbourne, 
Brisbane, Adelaide and Perth) are compared with movements in seven-day rolling average 
prices for Singapore Mogas 95 Unleaded lagged by 10 days (Mogas 95) in Australian  
cents per litre (cpl). 

3.77 Chart 1 shows movements in these prices over the period 1 July to 30 September 2013. Retail 
RULP prices are shown on the left hand side of the chart and Mogas 95 prices are shown on the 
right hand side.  

3.78 A comparison of movements in these two prices is indicative rather than an exact science and 
factors other than international benchmark prices can influence retail petrol prices in the short 
term. This caveat also applies to the comparisons of movements between retail diesel and 
automotive LPG prices and their respective international benchmarks. 

Chart 1: Movements in retail RULP prices and international benchmark prices—1 July to 
30 September 2013 

 

Note: the cyclical movements in the seven-day rolling average retail price series arise because 
petrol price cycles in recent years have been longer than seven days. Traditionally the ACCC 
has used a seven-day rolling average to smooth out the effects of the petrol price cycle. 

3.79 As illustrated in the chart, retail RULP prices broadly followed Mogas 95 prices during the 
September 2013 quarter. Although they were relatively volatile over the quarter, both RULP and 
Mogas prices started and ended the quarter at similar price levels.  

3.80 Mogas 95 prices increased in July influenced by strong demand and unplanned refinery 
shutdowns in the Asia–Pacific region. At the end of July they decreased due to a decrease in 
global demand.  Mogas 95 prices remained broadly stable until early September when they 
increased due to increases in crude oil prices following geopolitical tensions in the Middle East, 
before decreasing towards the end of the month. 

3.81 The ACCC monitors the movement of retail diesel prices against the price of Singapore Gasoil 
with 10 parts per million sulphur content, lagged by 11 days (Gasoil 10ppm). Chart 2 shows daily 
average retail diesel prices on the left hand side of the chart and Gasoil 10 ppm prices on the 
right hand side. 

3.82 Daily average retail diesel prices in the five largest cities increased by 10.0 cpl from 148.6 cpl at 
the beginning of July to 158.6 cpl at the end of September. Gasoil 10 ppm prices increased by 
9.3 cpl over the quarter.  
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Chart 2: Movements in retail diesel prices and international benchmark prices— 
1 July to 30 September 2013 

 

3.83 The ACCC monitors the movement of retail automotive LPG prices against the average of Saudi 
Aramco contract prices for propane and butane (Saudi CP), which are issued on the first day of 
the month (see Chart 3).  

3.84 Average retail automotive LPG prices in the five largest cities (on a seven-day rolling average 
basis) increased by 13.9 cpl over the September 2013 quarter—from 65.7 cpl to 79.6 cpl. The 
Saudi CP increased by 10.4 cpl between July and September.   

3.85 Furthermore, the level of excise imposed on automotive LPG increased from 5.0 cpl to 7.5 cpl on 
1 July 2013. 

Chart 3: Movements in retail automotive LPG prices and international 
benchmark prices—1 July to 30 September 2013 
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RAIL ACCESS 

Decisions and determinations 

Hunter Valley Access Undertaking 

3.86 The Hunter Valley Access Undertaking requires the Australian Rail Track Corporation (ARTC) to 
submit documentation for the purposes of an annual compliance assessment to be conducted by 
the ACCC. 

3.87 In late May ARTC submitted its compliance documentation for the 2012 calendar year. On  
12 June 2013 the ACCC issued a consultation paper calling for submissions from interested 
parties. Five submissions were received as of 12 July 2013. The ACCC is continuing its annual 
compliance assessment process.   

3.88 On 28 June 2013 ARTC submitted a variation application to include rail segments between Gap 
and Turrawan into the Hunter Valley Access Undertaking. These segments service the 
Gunnedah Basin coal mines Gunnedah, Boggabri and Narrabri, and may also service proposed 
developments at Watermark and Maules Creek. The variation seeks to incorporate the segments 
between Gap and Turrawan in the network effective on and from 1 January 2014. The ACCC is 
required to make a decision on whether to consent to the variation application within 180 days 
(plus any clock stoppers).  

3.89 On 23 July 2013 the ACCC issued a consultation paper calling for views of interested parties on 
the proposed variation. Three submissions were received as of 23 August 2013. The ACCC also 
issued a further information request to ARTC on 3 September 2013. The ACCC continues to 
assess the variation application. 

BULK WHEAT EXPORT – ACCESS TO PORT 
TERMINAL SERVICES 

Access Undertakings 

3.90 During 2011 the ACCC accepted undertakings under Part IIIA of the Act regulating access to 
services for the export of bulk wheat at port terminals operated by GrainCorp at seven port 
terminals on the East Coast; Australian Bulk Alliance (ABA) at the Port of Melbourne, Viterra at 
six ports in South Australia and Cooperative Bulk Handling (CBH) at four ports in Western 
Australia. 

3.91 The ACCC has a role in access arrangements for wheat exporters as part of the ongoing 
deregulation of the wheat industry. The Wheat Export Marketing Act 2008 (WEMA) requires that 
in order to export bulk wheat, port operators with their own vertically integrated trading arm must 
pass an ‘access test’. As part of the access test, vertically integrated port operators are required 
to provide the ACCC with a Part IIIA access undertaking. The undertaking allows for third party 
exporters to access the port terminals operated by vertically integrated port terminal operators, 
ensuring competition in this significant export market. 

3.92 Since accepting these undertakings, the ACCC has been ensuring each of the port operators 
comply with their respective obligations. This includes examining the access arrangements 
between port terminal operators and wheat exporters, and monitoring various reporting outputs 
of each of the port terminal operators. 

3.93 On 22 March 2013 CBH applied to the ACCC to vary its 2011 undertaking, primarily to make 
certain changes to its auction capacity allocation system and to introduce a process for CBH to 
buy back allocated capacity in certain circumstances. The ACCC released an issues paper 
seeking stakeholder comments on the proposed variations on 30 April 2013. After considering 
submissions, the ACCC released a draft decision on 3 July 2013. The draft decision proposed to 
agree to CBH’s changes to its auction system, not to consent to a clause enabling CBH to buy 
back capacity after it has been allocated and sought industry’s views on a revised buyback 
process. As a result CBH then made amendments to the original buyback proposal to increase 
transparency and clearly identify the circumstances in which CBH may agree to buy back 
allocated capacity from customers. The ACCC accepted the revised proposal in a final decision 
published on 8 August 2013. 

3.94 On 26 March 2013 Emerald Logistics Pty Ltd (Emerald) submitted a proposed undertaking to 
apply from 1 October 2013, to 30 September 2014, when the WEMA access test requirements 

http://transition.accc.gov.au/content/index.phtml/itemId/846439
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are expected to be repealed. The undertaking largely reflects ABA’s 2011 undertaking, but seeks 
to make some ‘operational’ changes, to the Standard Terms and Port Loading Protocols. On 30 
April 2013 the ACCC released an issues paper seeking stakeholder comments on the proposed 
undertaking. On 14 August 2013 the ACCC released a draft decision proposing not to accept the 
undertaking in the form submitted in March. On 25 September 2013 the ACCC accepted an 
amended form of the undertaking, which addressed concerns raised by the ACCC and industry. 

3.95 On 25 July 2013 Viterra submitted to the ACCC an application to vary and extend its 2011 
Undertaking to 30 September 2015 to obtain greater certainty, pending the possible introduction 
of a mandatory industry code. In addition to the application to extend the undertaking, Viterra is 
also seeking to vary a number of existing provisions. On  
3 September 2013, the ACCC released an issues paper seeking views from industry on the 
proposed changes. 

Legislative amendments 

3.96 The WEMA requires port terminal operators comply with the Continuous Disclosure Rules 
(CDRs), which means they must publish details as to the allocation of capacity and forward 
shipping program for individual ports. Amendments to WEMA which came into effect in  
December 2012 made the existing CDR obligations a compulsory element of the access 
undertakings required to pass the access test. On 10 December 2012 the ACCC took on the role 
of monitoring the port terminal operators’ compliance with the CDRs. The ACCC has carried out 
its monitoring task since that date, and continued to work with port terminal operators to develop 
an effective and efficient way of carrying out this monitoring task.  

3.97 The legislative amendments also now provide for WEMA to be repealed on 1 October 2014, if 
the Minister for Agriculture approves an industry code of conduct governing port access and that 
code is declared as a mandatory code under the Act. A Code Development Advisory Committee 
(CDAC), including representatives from port terminal operators, exporters and growers, was 
formed to provide industry views on the development of the code to the government. The ACCC 
has observer status on CDAC. On 6 March 2013, CDAC reached a consensus agreement on a 
draft set of key principles and detailed provisions for elements of the code for consideration by 
the Minister. The draft principles were later finalised by CDAC and provided to government. 

3.98 The Department of Agriculture, the ACCC and The Treasury all have a role in the development 
of the code. The government is currently using the set of key principles in developing a draft 
code.  

PART IIIA 
3.99 The Productivity Commission (PC) is currently undertaking an inquiry into the  

National Access Regime. The PC released its draft report in May 2013. The ACCC has engaged 
with the PC to assist with the review, including participating in public hearings. The PC has 
indicated it will provide the final report to Government by the end of October 2013.  

WATER 

ACCC submission on the potential regulation of water market 
intermediaries 

State Water application 

3.100 Under the Water Charge (infrastructure) Rules 2010 the ACCC is the regulator responsible for 
approving or determining the regulated charges of the State Water Corporation of New South 
Wales (State Water) in the Murray-Darling Basin (MDB), to apply 1 July 2014 to 30 June 2017. 
State Water's MDB charges were previously regulated by the NSW Independent Pricing and 
Regulatory Tribunal (IPART). Charges for services in State Water's areas of operation in NSW 
outside the MDB will continue to be regulated by IPART. 

3.101 The ACCC received State Water’s pricing application on 31 July 2013. With two key changes to 
current pricing arrangements proposed: 

 Tariff structure: Transition to a structure in which 80 per cent of revenue is collected through fixed 
charges (that is, a charge that is levied irrespective of the volume of water delivered to 
customers) and 20 per cent of revenue is collected through variable charges (an 80:20 fixed to 



  

ACCCount 1 July to 30 September 2013   43 

 

 

 

variable ratio). The current fixed to variable ratio is such that 40 per cent of revenue is collected 
through fixed charges and 60 per cent of revenue is collected through variable charges (a 40:60 
fixed to variable ratio) 

 Price control mechanism: Charges would be regulated through a revenue cap with a carry-over 
of any revenue shortfall/gain between regulatory periods. State Water would be able to increase 
or decrease its charges annually in response to water demand levels in previous years to enable 
it to recover its required revenue. State Water is proposing that these annual adjustments to 
charges be constrained to within 15 per cent. Currently State Water is regulated under a price 
cap with no carry over. 

Information paper 

3.102 The ACCC published an information paper for public consultation on 5 August 2013. The 
purpose of the paper was to assist stakeholders in understanding State Water’s pricing 
application and to encourage constructive feedback in submissions from stakeholders. 

3.103 The paper: 

 included information on the ACCC’s consultation approach and how stakeholders can make a 
submission to the ACCC 

 provided high level background information on State Water, the ACCC and the regulatory 
process, and how the ACCC will assess State Water’s application 

 identified the key changes in State Water’s approach to pricing, put questions to stakeholders 
and provided summary information on the application, including a summary of the implications for 
each MDB valley serviced by State Water. 

3.104 Stakeholders were invited to provide written submissions on the proposal to the ACCC by  
mid-September 2013. So far the ACCC has received 29 submissions which are available to view 
on the ACCC website. 
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4 INCREASING ENGAGEMENT  

Increase our engagement with the broad 

range of groups affected by what we do 

OUTCOMES FROM INTERNATIONAL FORUMS AND 
CONFERENCES 

International partnerships and collaboration 

4.1 The ACCC continued to engage closely with competition and consumer protection counterparts 
around the world. The need for international cooperation has grown as trading across 
jurisdictional borders has become more frequent and consumers have become exposed to more 
complex transactions occurring across multiple jurisdictions. 

4.2 The ACCC regularly engages and exchanges information with other regulators internationally in 
respect of investigations and merger assessments. This quarter, the ACCC: 

 received and responded to 14 requests for information from agencies in Botswana, Fiji, Kenya, 
New Zealand, Papua New Guinea, the Philippines, Russia, Singapore and the United States of 
America 

 made 22 requests for information to agencies in Austria, Canada, the European Community, 
France, Germany, Italy, Japan, Korea, Mexico, Netherlands, New Zealand, Switzerland, the 
United Kingdom and the United States of America. 

4.3 The Chairman and senior staff attended the East Asia Top Level Officials Meeting on 
Competition Policy (EATOP) and East Asia Conference on Competition Law and Policy (EAC) in 
Manila.  

4.4 EATOP strengthens cooperation among East Asia competition regulators. It is a closed-door 
meeting exclusively for competition and relevant public sector agencies to review recent 
developments on competition policy and law; discuss the challenges they face in enforcing 
competition law; and identify a strategy for technical assistance. Senior officials from ASEAN, 
China, Korea, Chinese Taipei, Mongolia and Japan attend.  

4.5 The EAC, started by the Japan Fair Trade Commission in 2004, is an invitation-only annual 
event for government officials, business leaders, competition professionals and academia to 
network and exchange ideas on emerging competition issues in the region, including policy and 
advocacy.  

4.6 This is the first time the ACCC was invited to these meetings and was a significant milestone for 
the ACCC’s Asian engagement work, providing an unprecedented opportunity to engage with our 
East Asian counterparts, exchange ideas and build closer relationships.  

4.7 In July 2013 the ACCC attended the 3
rd

 ASEAN Competition Conference held in Singapore in 
July. The theme of the 3

rd
 ASEAN Competition Conference was "Moving Towards Regional 

Integration of Competition Policy and Law”. The ACCC presented and moderated sessions on 
the topic of international cooperation as it continued to work with its ASEAN counterparts as they 
implement competition regimes in the region. Australia and the ACCC’s engagement with the 
ASEAN competition community was further endorsed by ASEAN Ministers supporting the 
creation of a Competition Committee under ASEAN, Australia and New Zealand Free Trade 
Agreement (AANZFTA). This new regional Competition Committee will oversee the 
implementation of competition policy and regulation under AANZFTA. 
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4.8 Supporting competition authorities in west Asia, the ACCC assisted in an United Nations 
Conference on Trade and Development (UNCTAD) examination panel on Pakistan’s competition 
regime based on the Pakistan Peer Review report at the 13

th
 Intergovernmental Group of 

Experts meeting in Geneva, Switzerland. 

4.9 The ACCC also presented at the Asian Forum on Consumer Policy in July. The Forum is for the 
East Asia Nations of China, Japan and Korea and ASEAN member countries and other invited 
regional countries, to discuss and share information on consumer policy developments for the 
benefit of consumers in the Asian region. The forum is jointly hosted by the Korea Fair Trade 
Commission and the Korea Consumer Agency. 

4.10 The ACCC’s Deputy Chair for Small Business Dr Michael Schaper delivered a keynote address 
at the Franchise Association of New Zealand Annual Conference held in Auckland also in July.  

4.11 In New Zealand, in August 2013 the ACCC participated in an Enforcers Panel at the Competition 
Law and Policy Institute of New Zealand Annual Workshop held in Auckland. 

4.12 In September 2013 the ACCC attended a ISO Committee meeting on the draft of International 

Standards Organisation Guide 50 – Safety Aspects: Guidelines for Child Safety in New York.   
The ACCC also attended the Malaysia Competition Commission’s first Competition Conference 
held Kuala Lumpur in September 2013. 

4.13 The ACCC presented at the APEC Regional Seminar on APEC New Strategy for Structural 
Reform (ANSSR) initiatives against anti- competitive practices in Taipei, discussing its approach 
to leniency and settlements in cartels.  

4.14 Recognising the value of effective competition and consumer protection regulation and regional 
cooperation, the ACCC continues to commit efforts to relationship and capacity building in the 
Asia-Pacific region, and beyond. During the September quarter this support included: 

 Participating in the OECD-Korea Policy Centre (Competition Programme) training seminar on the 
topic of ‘Indirect Evidence in Cartel Investigations’ 

 Commencing a four month secondment to the Malaysia Competition Commission 

 Hosting an official from the Malaysia Competition Commission on a three month secondment 

 Hosting two officials from the Vietnam Competition Authority on a two month secondment under 
AusAID’s Australia Awards Fellowships 

 Hosting study visits from China, Hong Kong, Sri Lanka, Thailand and Taiwan. 

CONSUMER ENGAGEMENT 

Consumer Consultative Committee 

4.15 The Consumer Consultative Committee (CCC) provides a forum through which consumer 
protection issues can be addressed collaboratively between the ACCC and consumer 
representatives. Members of the CCC include representatives from CHOICE, Financial 
Counselling Australia, the Public Interest Advocacy Centre, the Australian Communications 
Consumer Action Network, the Brotherhood of St Laurence, the Indigenous Consumer 
Assistance Network, Council on the Ageing, Consumer Law Action Centre, the Australian 
Council of Social Services, Youth Action and Australian Multicultural Education Services. 

4.16 On 30 July 2013 the ACCC held a CCC meeting in Melbourne where members discussed the 
possibility of undertaking a research project with the ACCC, the new ACCC Disadvantaged and 
Vulnerable litigation support project as well as current consumer protection concerns impacting 
on members. 

National Disability Insurance Scheme 

4.17 The ACCC has commenced working with key organisations in the disability sector to develop a 
program that educates Australians with disabilities, their carers and businesses supplying the 
disability sector about their rights and obligations under the ACL.  

4.18 This project follows the recent launch of the National Disability Insurance Scheme (NDIS), which 
will provide Australian consumers with disabilities with the option to manage personal budgets 
and make purchasing decisions in relation to their disability needs. The project will be rolled out 
in collaboration with the state and territory consumer protection agencies.   
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AER Customer Consultative Group 

4.19 On 15 August 2013 the AER’s Customer Consultative Group met for the second time this year. 
Items discussed included the AER’s Strategic Priorities for 2013-14 and approach to the AER’s 
first affordability report. Exempt selling was also discussed with the AER exploring with members 
possible ways of engaging with consumers including through relevant consumer organisations.  

Stakeholder events 

4.20 AER staff engagement activities during the quarter included a launch event for the 
commencement in New South Wales of the National Energy Retail Law and the Energy Made 
Easy website.  The event hosted by the AER’s Chair Andrew Reeves and included a 
demonstration of how NSW customers could use the website to find and compare energy offers. 

4.21 Other events for the quarter included presenting to financial counsellors at the National Home 
Energy Savers Scheme conference. 

Other consumer education and engagement activities 

4.22 The ACCC’s education and engagement activities continued to focus on promoting awareness 
about protections afforded by consumer guarantees, consumer door-to-door sales rights and 
how consumers can protect themselves from scams.  

4.23 The ACCC continued to work with consumer stakeholders and deliver presentations to consumer 
groups about their consumer rights and have a presence at consumer events.  

4.24 During this quarter the ACCC exhibited at the Fadden Seniors Expo in Queensland, the Human 
Rights and Equal Opportunity Commission's 'Your rights at retirement' launch in Sydney, and the 
Local Communities & Services Association Annual Expo in Sydney. The ACCC also attended the 
2013 Secure Your Financial Universe Symposium held by the Fraud and Cyber Crime Group, 
State Crime Command in Queensland. 

4.25 During the quarter, the AER released - Managing energy at home a publication for caseworkers 
that contains detailed information about consumer rights, contracts, billing, dispute resolution, 
marketing and disconnections.  We also released a postcard with a slogan of ‘Compare, 
Understand, Control’ that focuses on the key functions of the AER’s price comparator website 
Energy Made Easy. Over 40,000 were distributed to consumers during this campaign and to 
strategic partners including the South Australian government, Kildonan and the Energy and 
Water Ombudsman of New South Wales (EWON). 

4.26 The AER is working with the South Australian government to identify opportunities to promote 
Energy Made Easy to energy customers. This includes distributing the Power to You publication 
to community organisations such as the Salvation Army, Seniors Information Service, Uniting 
Communities and the Disability Information Resource Centre. The AER also met with financial 
counsellors and Home Energy Saver Scheme workers to discuss the AER’s work developing 
information for consumer intermediaries. AER also consulted with a range of consumer 
organisation on the second phase of the redevelopment of Energy Made Easy website. 

  

http://www.aer.gov.au/about-us/customer-consultative-group
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BUSINESS ENGAGEMENT 

Online education program for small business 

4.27 The ACCC’s free online education program for small businesses has attracted more than 7 000 
unique visitors since its launch in April 2010. The program, which aims to help small businesses 
better understand their rights and responsibilities under the Act when dealing with their 
customers, suppliers and other businesses, is available at www.ccaeducationprograms.org.  

4.28 The ACCC delivered more than 30 presentations to business audiences, and distributed 15,000 
small business-related publications. The ACCC also attended the Franchising Expos in Sydney, 
Brisbane and Melbourne. 

Online education program for tertiary students 

4.29 An online education program for tertiary students is currently being developed and nearing 
completion. The aim of this program is to inform students about the practices they are likely to 
encounter in their future business careers that may raise concerns under the Act. The online 
program will include interactive quiz questions for students. A teaching pack will also be provided 
to lecturers. 

4.30 During September 2013 the ACCC piloted four of the program’s modules at the University of 
New South Wales. Feedback from lecturers and students is now being incorporated, and once 
complete, the program will be added to www.ccaeducationprograms.org. 

Franchising pre-entry education program 

4.31 The franchising pre-entry education program administered by Griffith University is a free online 
program designed to provide potential franchisees with the information they need to make an 
informed decision about whether to enter into a franchise agreement. Since its release in 
July 2010 the program has been accessed by over 5 000 users. 

4.32 In August 2013 Griffith University released a report which considered the effectiveness of the 
program by comparing the experiences of people who completed the program with those who 
had not. The research revealed that franchisees that had completed the program had more 
realistic expectations of franchising performance, which rewarded them with higher levels of 
satisfaction.   

MAJOR SPEECHES 
4.33 During the September quarter the ACCC and AER delivered 58 addresses including: 

SMART Inaugural International Symposium for Next Generation Infrastructure 

 

A future regulatory outlook 

Chairman Rod Sims 

30 September 2013 

 

Law Council of Australia, Annual General Meeting 

Chairman's address: Law Council of Australia 

Chairman Rod Sims 

9 August 2013 

 

Competition Law and Policy Institute of New Zealand 24th Annual Workshop 

Enforcers' Panel: Competition Law and Policy Institute of New Zealand 

Commissioner Jill Walker 

2 August 2013 

 

ACCC/AER Regulatory Conference 

Congestion pricing: A challenge for regulators 

Chairman Rod Sims 

25 July 2013 

http://www.ccaeducationprograms.org./
https://www.accc.gov.au/speech/a-future-regulatory-outlook
https://www.accc.gov.au/speech/chairmans-address-law-council-of-australia
https://www.accc.gov.au/speech/enforcers-panel-competition-law-and-policy-institute-of-new-zealand
https://www.accc.gov.au/speech/congestion-pricing-a-challenge-for-regulators
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South Australian Council of Social Service – Hardship and affordability Conference 

Building consumer confidence in the retail energy market 

Andrew Reeves 

10 July 2013 

 

Energy Networks Association regulation seminar 

Better regulation 

Andrew Reeves 

25 July 2013 

 

National Consumer Roundtable on Energy 

Building consumer confidence in the retail energy market  

Andrew Reeves 

26 July 2013 

 

http://www.aer.gov.au/node/20456http:/www.aer.gov.au/node/20456
http://www.aer.gov.au/node/21170
http://www.aer.gov.au/node/21292
http://www.aer.gov.au/node/21296
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5 APPENDICES 

COMPLAINTS AND INQUIRIES 
5.1 During the September 2013 quarter the ACCC received 51,156 complaints and enquiries from 

businesses and consumers (email 30,747, telephone 19,990 and letter correspondence 419).  

5.2 Of these, 330 matters were escalated for enforcement assessment. 

Table 6: ACCC complaints, investigations and litigation progression 

Category 
Sept 2013 
quarter 

Contacts received (phone, email and letters) 51,156 

Under assessments commenced 330 

Initial investigations commenced 171 

In-depth investigations commenced 41 

First instance litigation commenced 4 

Table 7: Geographic location of inquirers and complainants recorded in the national 
database 

State ACL Scams (ACL & 
Scams) 

Anti-
competitive 
Practices 

Industry 
Codes 

Other Total 

NSW 3,315 7,464 10,779 28 1,949 183 12,939 

VIC 3,489 5,162 8,651 19 1,596 169 10,435 

QLD 2,632 5,223 7,855 24 1,071 150 9,100 

WA 1,198 2,281 3,479 11 487 55 4,032 

SA 1,083 1,931 3,014 4 625 61 3,704 

ACT 628 1,339 1,967 4 289 28 2,288 

TAS 280 564 844 3 97 11 955 

NT 110 228 338 1 55 6 400 

Overseas 84 550 634 1 58 1 694 

Not 
Supplied 113 19 132 4 48 77 261 

Note: single contacts may involve multiple issues. Contacts recorded differ from contacts received as 
not all contacts received are entered into the ACCC database and some may be entered at a later 
date. 
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Table 8: Complaints and inquiries – top ten by industry 

Industry Contacts 

Non-store retailing (predominantly online sales) 1,018 

On selling electricity and electricity market operation 931 

Supermarket and grocery stores 641 

Other store-based retailing 439 

Motor vehicle manufacturing 423 

Wired telecommunications network operation 421 

Car retailing 365 

Other electrical and electronic goods retailing 364 

Department stores 360 

Electrical, electronic and gas appliance retailing 307 

Note: single contacts may involve multiple industries 

Table 9: Top 10 scam categories reported to the ACCC 

Scam category Contacts 

Advanced fee /up-front payment 8,282 

Phishing & identity theft (incl. banking & online account) 4,315 

Computer hacking (incl. malware and viruses) 2,812 

Lottery and sweepstakes 2,488 

Online auction and shopping 1,926 

Unexpected prizes 1,032 

False billing 984 

Job and employment 639 

Dating and romance (incl. adult services) 634 

Mobile phone (ringtones, competitions and missed calls) 315 
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Table 10: Top possible contraventions of the Competition and Consumer Act (2010) 
(excluding scams and other miscellaneous categories) 

  

Fair trading and consumer protection including Australian 
Consumer Law 

Contacts 

Guarantee as to acceptable quality 2,960 

Guarantee as to due care and skill 682 

Guarantee relating to the supply of goods by description, sample or 
demonstration 

284 

Guarantees as to fitness for a particular purpose etc 239 

Guarantee as to fitness for any disclosed purpose etc 213 

Consumer Guarantees total 4,378 

Misleading or deceptive conduct  2,798 

False representation price 319 

Wrongly accepting payment 690 

Safety Standards 313 

Unsolicited Consumer Agreements incl. Door to Door & Telemarketing 203 

Effective competition and informed markets Parts IV and IVB Contacts 

Misuse of market power 199 

Contravention of industry codes 99 

Exclusive dealing 89 
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ENFORCEMENT OUTCOMES & MATTERS IN COURT 

Litigation commenced 

Competition  

Cartels Koyo Australia Pty Ltd  

commenced | 15 July 2013 
jurisdiction | Federal Court, Sydney 

Consumer protection 

Door to door selling Australian Power & Gas Company Ltd 

commenced | 9 September 2013 
jurisdiction | Federal Court, Brisbane 
 

Door to door selling Origin Energy Electricity Ltd & Ors 

commenced | 26 September 2013 
jurisdiction | Federal Court, Sydney 
 

Online consumer protection  Scoopon Pty Ltd 

commenced | 3 July 2013 
jurisdiction | Federal Court, Brisbane 
 

Unsolicited consumer 
agreements 

Startel Communication Co Pty Ltd 

commenced | 18 July 2013 
jurisdiction | Federal Court, Brisbane 
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Litigation ongoing 

Competition  

Cartels Air New Zealand Ltd 

commenced | 12 May 2010 
jurisdiction | Federal Court Sydney 
 

Price fixing ANZ Banking Corporation Ltd 

commenced | 25 July 2007 
jurisdiction | Federal Court Brisbane 
 

Anti-competitive agreements Cement Australia 

commenced | 12 September 2008 
jurisdiction | Federal Court Brisbane 
 
interim orders made 12 September 2013 
 

Price fixing Flight Centre Ltd 

commenced | 9 March 2012 
jurisdiction | Federal Court Brisbane 
 

Cartels P.T. Garuda Indonesia Ltd  

commenced | 2 September 2009 
jurisdiction | Federal Court Sydney 
 

Cartels Prysmian Cavi e Sistemi 

commenced | 23 September 2009 
jurisdiction | Federal Court Adelaide 
 

continues following settlement with some of the parties 
 

Cartels Yazaki Corporation & Australian Arrow Pty Ltd 

commenced | 13 December 2012 
jurisdiction | Federal Court Melbourne 
 

Cartels Renegade Gas Pty Ltd, Speed-E-Gas Ltd & Ors 

commenced | 23 August 2012 
jurisdiction | Federal Court Sydney 
 

Misuse of market power Visa (Inc) & Ors 

commenced         |               4 February 2013 
jurisdiction            |               Federal Court Sydney 

Consumer Protection 

Unfair contract terms Advanced Medical Institute Pty Ltd & Ors 

commenced | 21 December 2010 
jurisdiction | Federal Court Melbourne 
 

Small business scam Artorios Ink Pty Ltd 

commenced | 10 September 2012 
jurisdiction | Federal Court Melbourne 
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Consumer guarantees Avitalb Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Perth 
 

Consumer protection BAJV Pty Ltd t/as Europcar (appeal) 

commenced | 1 August 2013 
jurisdiction | Full Federal Court, Hobart 
 

Consumer protection Breast Check Pty Ltd 

commenced | 21 December 2011 
jurisdiction | Federal Court Perth 
awaiting judgment 
 

Consumer guarantees Bunavit Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Brisbane 
 

Consumer guarantees 
Carnavit Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Sydney 
 

Credence claims Coles Supermarkets Australia Pty Ltd 

commenced | 12 June 2013 
jurisdiction | Federal Court Melbourne 
 

Misleading claims Dateline Imports Pty Ltd 

commenced | 25 June 2012 
jurisdiction | Federal Court Brisbane 
 

Credence claims DuluxGroup (Australia) Pty Ltd 

commenced | 5 December 2012 
jurisdiction | Federal Court Perth 
 

Door to door selling Energy Australia Pty Ltd (formerly TRUenergy Pty Ltd) 

commenced | 7 March 2013 
jurisdiction | Federal Court Melbourne 
 

Vulnerable and 
disadvantaged persons 

Excite Mobile Pty Ltd 

commenced | 7 December 2011 
jurisdiction | Federal Court Adelaide 
 
Awaiting judgment on penalty 
 

Consumer guarantees Harvey Norman Gordon Superstore Pty Ltd 

commenced | 20 November 2012 
jurisdiction | Federal Court Sydney 
 

Consumer protection 
Homeopathy Plus! Australia Pty Ltd & Ors 

commenced | 19 February 2013 
jurisdiction | Federal Court Sydney 
 

Consumer guarantees HP Superstore Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Melbourne 
 

Consumer guarantees Launceston Superstore Pty Ltd (trading as Harvey 
Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Melbourne 
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Credence claims Luv-a-Duck Pty Ltd 

commenced | 15 March 2013 
jurisdiction | Federal Court Melbourne 
 

Vulnerable and 
disadvantaged persons 

Lux Distributors Pty Ltd (appeal) 
commenced | 1 March 2013  

jurisdiction | Full Federal Court, Melbourne 

Awaiting judgment on penalty 

On 12 September 2013 Lux filed an application for Special 
Leave of the High Court to appeal the decision of the Full Court 
 

Consumer guarantees Mandurvit Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Perth 
 

Consumer guarantees Moonah Superstore Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Melbourne 
 

Consumer guarantees Oxteha Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Brisbane 
 

Credence claims P & N Pty Ltd & Ors 

commenced | 3 May 2013 
jurisdiction | Federal Court Adelaide 
 

Contempt Peter Foster 

commenced | 11 November 2011 
jurisdiction | Federal Court Brisbane 
 

Consumer protection Safe Breast Imaging Pty Ltd & Anor 

commenced | 21 December 2011 
jurisdiction | Federal Court Perth 
 

Small business scam Safety Compliance Pty Ltd & Ors 

commenced | 16 April 2012 
jurisdiction | Federal Court Sydney 
 

Consumer guarantees Salecomp Pty Ltd (trading as Harvey Norman) 

commenced | 12 June 2013 
jurisdiction | Federal Court Melbourne 
 

Scam Sensaslim Australia 

commenced | 15 July 2011 
jurisdiction | Federal Court Sydney 
 
Awaiting judgment 
 

Misleading advertising Taxsmart Group Pty Ltd & Ors 

commenced | 20 June 2013 
jurisdiction | Federal Court Melbourne 
 

Misleading conduct The Jewellery Group (trading as Zamels) (appeal) 

commenced | 29 January 2013 
jurisdiction | Federal Court Adelaide 
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Vulnerable and 
disadvantaged person 

Titan Marketing Pty Ltd & Anor 

commenced | 14 June 2013 
jurisdiction | Federal Court Brisbane 
 

Telecommunications TPG Internet Pty Ltd (appeal) 

commenced | 19 August 2013 
jurisdiction | High Court of Australia  
 

Credence claims Turi Foods Pty Ltd & Ors 

commenced | 5 September 2011 
jurisdiction | Federal Court Melbourne 

Continues following settlement with some of the parties. 
Awaiting judgment 
 

 

Litigation concluded 

CONSUMER PROTECTION  

Consumer protection BAJV Pty Ltd t/as Europcar  

commenced | 10 November 2011 
concluded | 8 July 2013 
jurisdiction | Federal Court, Hobart 
outcome  |  civil pecuniary penalties totalling  
   $240,000, declarations, costs,  
   publication order 

On 1 August 2013 the ACCC filed a Notice of Appeal in 
relation to the penalties ordered by the Federal Court in this 
matter.  
 

Unfair contract terms ByteCard Pty. Limited (Netspeed Internet 
Communications) 

commenced | 22 April 2013 
concluded |  24 July 2013 
jurisdiction | Federal Court Perth 
outcome  |  declarations that a number of  
   clauses in ByteCard Pty. Limited’s   
   standard form consumer contracts  
   are unfair and therefore void. 
 

Consumer guarantees Hewlett-Packard Australia Pty Ltd 

commenced | 16 October 2012 
concluded | 5 July 2013 
jurisdiction | Federal Court Sydney 
outcome| | $3m civil pecuniary penalty,  
   declarations; injunctions, consumer  
   redress orders, public disclosure  
   orders, corrective advertising  
   orders, orders to implement a  
   compliance program and costs. 
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Undertakings accepted, Infringement Notices Paid, Audit Notices 
Issued 

87B Undertakings 

Australian Consumer Law 

“To encourage fair trading, protection of consumers and product safety” 

Door to door selling Lumo Energy Australia Pty Ltd  

S87B undertaking 

dated 10 July 2013 

The ACCC accepted a court enforceable undertaking from 
Lumo Energy Australia Pty Ltd (Lumo Energy) following an 
ACCC investigation into the conduct of its door to door sales 
agents. The ACCC considered that Lumo Energy breached the 
Australian Consumer Law at least four times in Victoria during 
2012 as its sales agents did not clearly advise consumers:  

 that the sales agent’s purpose in calling on the 
consumer was to seek the consumers agreement 
to purchase energy products from Lumo Energy  

 that the sales agent would be obliged to leave the 
premises immediately on request, or  

 the sales agent’s name and Lumo Energy’s name 
and address. 

To address the ACCC’s concerns, Lumo Energy provided an 
undertaking that it will comply with the relevant provisions of 
the ACL. In response to complaints from consumers 
experiencing difficulty exercising their ‘cooling off’ rights, Lumo 
Energy has also implemented improvements to its contract 
cancellation processes. 

Product safety Bunnings Group Ltd 

S87B undertaking  
dated 18 September 2013 

The ACCC has accepted a court enforceable undertaking from 
Bunnings Group Ltd for selling window blinds that failed to 
comply with mandatory safety standards. The ACCC found that 
Bunnings sold Matchstick Blinds that did not carry mandatory 
safety warnings on the retail packaging, during routine market 
surveillance. Bunnings has agreed to implement a range of 
compliance initiatives as part of the undertaking for this matter. 
Bunnings has assured the ACCC that it will strengthen its 
current compliance program for window coverings, which will 
include conducting pre-shipping inspections, upgrading training 
for management and buyers and conducting regular audits. 
Bunnings has already recalled over 3,600 Matchstick Blinds, 
which were sold between January 2013 and March 2013. 

To address the ACCC's safety concerns, Bunnings has 
undertaken to 

 ensure that its subsidiaries will not, in trade or 
commerce supply products in contravention of 
section 106 of the ACL; and  

 amend its Compliance Program and will maintain 
and continue to implement the Compliance 
Program for a period of 3 years from the date of the 
Undertaking. 
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Unsolicited selling Red Energy Pty Ltd 

S87B undertaking  
dated 2 September 2013 

The ACCC has accepted a court enforceable undertaking from 
Red Energy Pty Ltd following an investigation relating to 
alleged breaches of the Australian Consumer Law.  

As part of the court enforceable undertaking, Red Energy will 
publish a corrective notice and a link to the Australian Energy 
Regulator’s price comparator website Energy Made Easy on 
the homepage of its website. 

Red Energy has also agreed to provide customer rectification 
for those potentially affected by the conduct of the relevant 
telemarketer and to review their compliance program to ensure 
that this type of conduct does not occur again. 

 

Infringement Notices 

Trader  Date paid and amount 

Collingwood Football Club  20 August 2013 
Two notices totaling $20,400 

Red Energy Pty Ltd  28 August 2013 
Four notices totaling $26,400 
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