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1 Introduction

Australian Rail Track Corporation LimiteARTC) has provided to the Australian
Competition and Consumer Commissi&'CCC) a revised version of the proposed
access undertaking for the Hunter Valley Rail Netwo

ARTC submitted an access undertaking to the ACCC September 2016he
September 2010 HVAU)or assessment under Part Il1A of tBiempetition and
Consumer Act 201(Cth) the Act). The ACCC released a Position Paper on 21
December 2010 setting out its views on, and recomaimeg revisions to, the
September 2010 HVAUl{e December 2010 Position Papgr

ARTC provided a response to the ACCC’s PositionePapthe form of a revised
proposed access undertaking for the Hunter Vallay Wetwork on 7 April 2011the
April 2011 HVAU). The April 2011 HVAU seeks to implement the ACG@iews
from the December 2010 Position Paper.

The April 2011 HVAU is not formally a new undertaki application under the Act,
and does not re-start the statutory timeframe $sessment. Rather, ARTC requested,
and the ACCC has agreed to, an extension of timieQudune 2011 for consideration
of the April 2011 HVAU in the context of the preisting statutory process.

The ACCC requests that any submissions on the 2pfill HVAU address the extent
to which the drafting of the April 2011 HVAU appnagtely implements the
recommendations set out in the ACCC’s December FaKtion Paper.

1.1 Background

ARTC previously submitted an access undertakinggsal to the ACCC in relation
to the Hunter Valley Rail Network on 22 April 20Q®e April 2009 HVAU), though
only provided complete pricing information essdntiethe ACCC’s assessment on
13 October 2009.

On 5 March 2010, the ACCC issued a Draft Decisiowhich it outlined its
preliminary view that it would reject that proposattlertaking as being unlikely to
be appropriate under Part IlIA of the Act. In respe to the ACCC'’s Draft Decision,
ARTC withdrew the April 2009 HVAU.

On 7 September 2010, ARTC submitted the Septentiy BIVAU to the ACCC for
assessment, which incorporated a number of themeandations from the March
2010 Draft Decision. The ACCC commenced a publitsadtation on the proposed
2010 HVAU on 16 September 2010 and, in responseveral requests from
stakeholders, extended the closing date for sulimnis$o 25 October 2010.

The ACCC subsequently released a Position Pap2t @ecember 2010, setting out
its views on the September 2010 HVAU.

! Materials relating to the April 2009 HVAU are dable on the ACCC's website at
http://www.accc.gov.au/content/index.phtml/itemIddd 37



In response to the Position Paper, ARTC providedApril 2011 HVAU to the
ACCC on 7 April 2011. ARTC also requested a ‘clat&pper’ to the existing
statutory timeframe to allow for consideration loé¢ tApril 2011 HVAU.

1.2 ARTC’s April 2011 HVAU

The April 2011 HVAU and associated documents, iditig the Indicative Access
Holder AgreementlAHA ) and supporting submissions from ARTC, are avielain
the ACCC’s website at:

http://www.accc.gov.au/content/index.phtml/itemiE831

Alternatively, go to the ACCC’s homepagenatw.accc.gov.a@and follow the links
to ‘For regulated industries’ and ‘Rail’ and ‘ARTHunter Valley Access
Undertaking 2010.’

Key revisions incorporated into the April 2011 HVAdde highlighted in section 2 of
this document.

ARTC has also provided a document entiteghlanatory Guide — ARTC Response to
ACCC HVAU Position Papdthe Explanatory Guide), which details the revisions
ARTC has made to the HVAU and the IAHA that seeknplement the ACCC'’s
views from the December 2010 Position Paper.

1.3 ACCC assessment

The test the ACCC applies in deciding whether tteptan access undertaking is set
out in section 44ZZA(3) of the Act. EssentiallyetACCC may accept the
undertaking if it thinks it appropriate to do saying regard to various matters. The
full test is set out in section 3 of this document.

The ACCC has not yet formed a view on the apprégmiss or otherwise of the
amendments included in the April 2011 HVAU, andesteents in this Consultation
Paper should not be taken as indicative of the AG@iGal view of the
appropriateness of these amendments, nor of tekhidod of their acceptance.

1.4 Indicative timeline for assessment

Under section 44ZZBC(1) of the Act, the ACCC musikea decision in relation to
an access undertaking application within the peoioti80 days starting at the start of
the day the application was received (referredsttree expected period’).

The Act also provides for ‘clock-stoppers’, meanihgt some days will not count
towards the 180 days of the expected period iracedrcumstances. In particular,
the clock is stopped where:

= the ACCC publishes a notice inviting public subnass in relation to an
undertaking application;

= the ACCC gives a notice requesting informationelation to an application; or



= the ACCC and the access provider agree in writiag ¢ertain days are to be
disregarded for the purposes of calculating theeetqul period.

ARTC formally lodged the September 2010 HVAU witle tACCC on 7 September
2010. Taking into account the consultation perildicstopper in
September/October 2010, the ACCC was previouslyired to make a decision on
the September 2010 HVAU by 14 April 2011. As notibe, ACCC released its
Position Paper on the September 2010 HVAU on 2kbéer 2010.

ARTC has, however, requested a 56 day ‘clock-stoppehe current statutory
timeframe to allow for consideration of the Aprd21L HVAU. ARTC requested that
the period from 13 April 2011 to 7 June 2011 beedjarded in calculating the
expected period, meaning that the final date byckhidecision must be made would
be 9 June 2011.

The ACCC has agreed to disregard the period agstegby ARTC. Consequently,
this has the effect of extending the timeframe lyctv the ACCC is required to make
a decision on the HVAU until 9 June 2011.

The Act provides that, in calculating the expegiedod, a day should not be
disregarded more than once; section 44ZZBC(3).cbimsultation period on the April
2011 HVAU does not, therefore, further extend therall timeframe.

1.5 Consultation

The ACCC has published the April 2011 HVAU on itehsite for stakeholder
consideration. Section 2 of this Paper highliglsisegts of the undertaking that have
been significantly revised since the submissiothefSeptember 2010 HVAU.

The April 2011 HVAU seeks to implement the ACCCisws from the December
2010 Position Paper. The ACCC requests that anyissibns address the extent to
which the drafting of the April 2011 HVAU approptiedy implements the
recommendations set out in the ACCC'’s Position Pape

In making this request, the ACCC notes that extensubmissions have previously
been received on the substantive aspects of thertakehg in relation to:

= the April 2009 HVAU;
= the ACCC's March 2010 Draft Decision; and
= the September 2010 HVAU.

The ACCC also notes that it has provided extengmes on the undertaking in both
the March 2010 Draft Decision and in the Decemi@i02Position Paper.

The ACCC is considering whether to hold a pre-desisonference in relation to the
April 2011 HVAU. Should this take place, it wouléély be scheduled on 16/17 May
2011. The aim of this conference would be for AR‘€@resentatives and interested

2 See section 3 of this Paper for further informmain these provisions of the Act.



stakeholders to discuss aspects of the April 20¢AWBiin the presence of the
ACCC. The ACCC may proceed with the conferencedbnsiders there are suitable
outstanding issues that would benefit from disarsg a conference-type context.
The ACCC will advise its intentions in relationttee pre-decision conference in due
course.

1.6 Making a submission
Submissions on the April 2011 HVAU should be adskeesto:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

1.6.1 Due date for submissions

Submissionsgnust be received byl May 2011 It is in your interest that the
submission be lodged by this date, as section 44¥@Bhe Act allows the ACCC to
disregard any submission made after this date.

1.6.2 Confidentiality of information provided to the ACCC

The ACCC strongly encourages public submissionged$na submission, or part of a
submission, is marked confidential, it will be pshed on the ACCC’s website and
may be made available to any person or organisapon request.

Sections of submissions that are claimed to beidential should be clearly
identified. The ACCC will consider each claim oindidentiality on a case by case
basis. If the ACCC refuses a request for confiddityi the submitting party will be
given the opportunity to withdraw the submissionvimole or in part.

For further information about the collection, usel @isclosure of information
provided to the ACCC, please refer to the ACCC jalibn“Australian Competition
and Consumer Commission / Australian Energy Regulatormation Policy — the
collection, use and disclosure of informatibrvailable on the ACCC website.

1.7 Further information

The April 2011 HVAU and other relevant materiakluding supporting submissions
from ARTC, are available on the ACCC'’s websitehat following link:
http://lwww.accc.gov.au/content/index.phtml/itemiB831

Alternatively, go to the ACCC’s homepagenratw.accc.gov.a@and follow the links
to ‘For regulated industries’ and ‘Rail’ and ‘ARTHunter Valley Access
Undertaking 2010.’



Public submissions made during the current proagkalso be posted at this
location.

Background information on the current processudiclg an overview of recent
amendments to Part IlIA of the Act, are set outention 3 of this document.

If you have any queries about any matters raise¢kisndocument, please contact:

Mr Stephen Bordignon

Director

Transport & General Prices Oversight Branch
Ph: +61 3 9290 1952

Email: stephen.bordignon@accc.gov.au

Fax: +61 3 9663 3699



2 Key revisions in the April 2011 HVAU

The April 2011 HVAU seeks to implement the ACCCisws from the December
2010 Position Paper. In this section the ACCC hagislighted aspects of the April
2011 HVAU that have been significantly revised sitlte September 2010 HVAU, or
where ARTC'’s proposed revisions may not precisdir@ss the recommendations in
the ACCC’s December 2010 Position Paper. Crossarfe is also made to ARTC'’s
Explanatory Guide.

2.1 Term

ARTC has proposed that the HVAU run for a period @fyears, but has made
revisions to expand the review of the HVAU thatwscunder section 2.3.

ARTC has included discussion of its proposed apgtraa Item 1 of the Explanatory
Guide.

2.2 Financial model

2.2.1 RAB roll-forward

ARTC has proposed a number of amendments to thiated asset base (RAB) roll-
forward that seek to achieve consistency in thenfolal model, as recommended by
the ACCC.

ARTC has advised however that it may propose furthanges to the financial
model beyond those already contained in the A@I12HVAU. These will be
circulated in due course.

ARTC has included discussion of its proposed appraa ltems 8 to 11 of the
Explanatory Guide.

2.2.2 Use of loss capitalisation

ARTC has proposed to incorporate the use of ‘lagstalisation’ into the Financial
Model under the HVAU, which would allow it to inde revenue shortfalls in the
RAB for recovery in later periods.

In the Position Paper, the ACCC considered that @RMhould confine the use of loss
capitalisation to new investment in ‘Pricing ZorigtBat is, the region of the network
where ARTC is not currently recovering its full emwe allowance). The ACCC also
considered that ARTC should include revenue allonatbligations in order to
effectively limit the use of loss capitalisationrtew investment in Pricing Zone 3
only.

In response to the Position Paper, ARTC has prapimsapply loss capitalisation to
both existing assets and new investment in thidrigyiZone, subject to ARTC
providing written statements of support from aféetctoal producers utilising this
Pricing Zone.



ARTC has advised it is in the process of procutirege statements from relevant
producers.

ARTC has included discussion of its proposed apgraa Items 5 and 6 of the
Explanatory Guide.

2.2.3 Efficient costs

In both the Draft Decision and Position Paper AR C considered that it was
necessary for the HVAU to provide the ACCC with aggpiate compliance powers to
ensure that ARTC does not incur inefficient opersi expenditure.

Under the April 2011 HVAU, ARTC has proposed the ACCC should determine
during the Annual Compliance Assessment perfornmettuthe HVAU whether
ARTC has incurred efficient costs.

The ACCC also considered in the Position PaperARatC’s proposed definition of
Efficient Cost contained in the 2010 HVAU was uslikto be a suitable efficiency
benchmark. In response, ARTC has proposed a dietpdefinition of Efficient
under the April 2011 HVAU.

ARTC has included discussion of its proposed aptred Item 14 of the Explanatory
Guide.

2.3 Rate of return

In its Position Paper on the September 2010 HVAE ACCC considered that an
8.57% real pre-tax rate of return was likely to rappiately reflect the commercial
and regulatory risks faced by ARTC.

ARTC has submitted a proposal for a 9.10% reakg@xeate of return under the April
2011 HVAU.

ARTC has included discussion of its proposed appr@ad Item 15 of the Explanatory
Guide, as well as in a separate submission.

2.4 Determination of the Indicative Service (efficient
train configuration)

ARTC is yet to determine the characteristics foafilndicative Services based on the
most efficient consumption of network capacity. iUthtese characteristics are
determined, the HVAU provides for ARTC to offer ase to interimindicative
services,” which are based on two train configoraticurrently used by Queensland
Rail (QR) and Pacific National (PN).

In the Position Paper the ACCC expressed the viesvARTC should put forward
the Indicative Service proposal within 6 monthsesfeiving modelling from the
HVCCC, or no later than 12 months after the comrasrent of the HVAU.



The April 2011 HVAU appears to reflect continuingRAC consideration of its
response to this ACCC view in light of the devel@minof modelling ARTC
considers is required in order to determine theaattaristics of efficient services.

ARTC has included discussion of its proposed appr@d Item 19 of the Explanatory
Guide.

2.5 Performance and accountability

In the December 2010 Position Paper the ACCC ssgprethe view that, given the
broad exclusion of liability under the proposed HYAand the intent that the true-up
test (TUT) be the sole remedy where ARTC failsebwvetr the subject matter of the
access contract, the TUT should be robust andteféec

In line with this view, the ACCC recommended reems to provide for enhanced
transparency and objectivity in the calculatiorNetwork Path Capability (NPC), to
provide for rebates of Tolerance in certain circtanses under the TUT, and to
provide for an independent audit of the TUT caltales.

ARTC has proposed amendments to the TUT that:

= provide for publication of track-related System ésgptions, and thereby seek to
provide transparency in relation to the calculatdémPC;

= provide for Access Holders to accrue rebates foeroce in certain
circumstances;

= provide for an independent audit of the TUT,;

» incorporate a review of the TUT; and

= provide for ARTC to develop positive incentivedriolude in the TUT.

ARTC has included discussion of its proposed apgrda the TUT at Items 42 to 44,
and Items 46 and 47, of the Explanatory Guide.

ARTC has further advised the ACCC that it inter@publish initial track-related
System Assumptions in the near future to providesfthanced transparency and
objectivity in the determination of NPC.

The ACCC also considered in the Position Paperitimaay be appropriate to accept
the HVAU without an incentive scheme, provided thauitable proposal will be
developed in consultation with stakeholders angh@sed for inclusion in the HVAU
within an appropriate timeframe. ARTC has proposg@iocess under the April 2011
HVAU for the development of positive incentivesttiasmuld promote enhanced
efficiency and productivity.

ARTC has included discussion of its proposed apgrda positive incentives at
Items 45 of the Explanatory Guide.

2.6 Capacity management
In both the March 2010 Draft Decision and the Deoen2010 Position Paper the

10



ACCC provided extensive recommendations on theagpaanagement provisions
in the HVAU, recognising their importance to supphain alignment.

ARTC has incorporated a number of key revisionthéocapacity management
provisions in the April 2011 HVAU, including:

= introducing a more specific delineation betweent@wsAssumptions agreed to
with the HVCCC, and those Track Related System agdions that are
reasonably determined by ARTC,;

= providing that ARTC will publish those Track Reldt8ystem Assumptions on its
website;

= expanding on ARTC’s obligations to provide reastanselevant parties when,
following consultation with the HYCCC, ARTC disagsewith the HVCCC's
assessment;

= clarifying the basis on which an allocation of capamay occur where there is an
event leading to a shortfall in capacity;

= ensuring that the HVCCC is consulted in relatioaltaemporary trades as to the
impact on Coal Chain Capacity; and

= expanding on ARTC'’s obligations in relation to tiyeration of the cancellation
of services provisions, and the review of the cHatens and loss allocation
mechanisms in the HVAU.

ARTC has included discussion of its proposed appred Items 46 to 72 of the
Explanatory Guide.

2.7 Additional capacity and investment

In both the March 2010 Draft Decision and the Deoen2010 Position Paper the
ACCC provided extensive recommendations on thesimvent framework set out in
the HVAU. Key recommendations in the Position Papere that ARTC:

= improve the clarity of the framework as draftedhe HVAU,

= provide more certainty around the points in theestinent process at which
funding decisions are made; and

= remove the ability for ARTC to ‘opt out’ of fundirgproject once ARTC has
entered contracts for the capacity to be delivesethe project.

ARTC has implemented many of the ACCC’s recommeadsf and in doing so has
substantially revised the structure of the investinfimework to improve its clarity.

While ARTC proposes to maintain the ability to ‘apitt’ of funding a project that is
to provide capacity under executed contracts,stgraposed an alternative solution.
The investment framework provides for network usergndorse’ each stage of a
capacity expansion project. ARTC proposes thaael stage of this process it will
state whether it is prepared to fund the next staganing that if it chooses not to
fund, users will have the ability to pursue usaremg in a timely manner.

ARTC has included discussion of its proposed aptred Items 73 to 97 of the
Explanatory Guide, and has also provided diagratpkming the framework.
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3 Appendix: Background information

3.1 Process background

The following timeline sets out the key stageshm ACCC’s assessment of the
previous April 2009 and the September 2010 versidiiise proposed HVAU. All
documents are available on the ACCC websitey.accc.gov.au

Timeline — April 2009 HVAU

23 April 2009 ARTC access undertaking relatingn® Hunter Valley rail
network (theApril 2009 HVAU ) submitted to the ACCC for
assessment under Part IlIA of the Act.

29 May 2009 — 26 Public consultation on April 2009 HVAU.
June 2009

13 October 2009 Proposed Interim Indicative Acegisarges for inclusion in the
April 2009 HVAU submitted to the ACCC by ARTC.

21 October 2009 Decision-making timeframe for cdestion of the April 2009
HVAU extended for a further six months until 22 A@010.

10 February 2010  An ACCC Position Paper on Mattgter Than Price issued.

5 March 2010 ACCC Draft Decision issued. The praismy ACCC view
expressed is to reject the April 2009 HVAU.

5 —31 March 2010 Public consultation on Draft [S&mi.

19 April 2010 April 2009 HVAU withdrawn by ARTC.

Further information on the ACCC'’s assessment ofpel 2009 HVAU is set out in
the ACCC'’s Draft Decision of 5 March 2010.

Timeline — September 2010 HVAU

7 September 2010 ARTC access undertaking relatitiget Hunter Valley rail
network ¢the September 2010 HVAL submitted to the ACCC
for assessment under Part IlIA of the Act.

16 September 2010Public consultation on September 2010 HVAU. Origina

— 25 October 2010 deadline for submissions of 11 October 2010. Ipoase to
several requests from interested parties, the AGRT October
2010 extended the deadline to 25 October 2010.

12



21 December 2010 An ACCC Position Paper issuethgeitit comprehensive

7 April 2011

11 April 2011

13 April 2011

11 May 2011

9 June 2011

views on the required amendments to the Septentlidr 2
HVAU.

ARTC submits revised proposed HVAUAGCC (the April
2011 HVAU).

ARTC requests clock-stopper to expdgieriod.

ACCC agrees to clock-stopper, andeexgd period is extended
to 9 June 2011.

Consultation on April 2011 HVAU commences.

End of consultation on April 2011 HVAU.

End of statutory ‘expected period.’

3.2 Legal test for accepting an access undertaking

In assessing a proposed access undertaking undeéiRaf the Act, the ACCC
must apply the test set out in section 44ZZA(3)iciprovides that the ACCC may
accept the undertaking if it thinks it appropriedelo so, having regard to the

following matters:

= the objects of Part IlIA of the TPA, which are to:

»= promote the economically efficient operation ofe @ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets; and

= provide a framework and guiding principles to enage a consistent
approach to access regulation in each industry;

= the ‘pricing principles’ specified in section 44ZE®f the TPA (see further

below);

= the legitimate business interests of the providenh® service;

= the public interest, including the public intergshaving competition in markets
(whether or not in Australia);

= the interests of persons who might want accedsetsérvice;

= whether the undertaking is in accordance with aes& code that applies to the

service; and

= any other matters that the ACCC thinks are relevant
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In relation the pricing principles, section 44ZZ©Athe TPA provides that:
= regulated access prices should:

* be set so as to generate expected revenue foukated) service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated
service or services; and

» include a return on investment commensurate wighréigulatory and
commercial risks involved; and

® access price structures should:
= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

= not allow a vertically integrated access provigdesét terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesatohigher; and

= access pricing regimes should provide incentivesdoce costs or otherwise
improve productivity.

3.3 Recent changes to Part IlIA

TheTrade Practices Amendment (Infrastructure AccessPB10 (Cth) took effect
on 14 July 2010 and introduced changes to Partdfithe Act, including to the
procedures set out in Part IllA for the assessrokatcess undertakings.

3.3.1 Timeframes for ACCC decisions and clock-stoppers

Section 44ZZBC(1) of the Act now provides that &&CC must make a decision on
an access undertaking application within the peoioti80 days starting at the start of
the day the application is received (referred tttasexpected period’).

If the ACCC does not publish a decision on an acaeslertaking under
section 44ZZBE of the Act within the expected pdyiib is taken, immediately after
the end of the expected period, to have:

®= made a decision to not accept the application; and

= published its decision under section 44ZZBE andeiésons for that decision: see
section 44ZZBC(6).

The changes to the Act also introduce ‘clock-stog@at mean certain time periods
are not taken into account when determining theeetgal period (see section
4477ZBC(2). In particular, the clock may be stopped:

= by written agreement between the ACCC and the aqmewider (in this case,
ARTC), and such agreement must be published: se4ddZBC(4) & (5);

= if the ACCC gives a notice under subsection 44ZZB0OAequesting information
in relation to the application;

14



= jf a notice is published under subsection 44ZZBDxi¥jting public submissions
in relation to the application;

= adecision is published under subsection 44ZZCBégrring consideration of
whether to accept the access undertaking, in wirale part, while the ACCC
arbitrates an access dispute.

3.3.2 Amendment notices

Section 44ZZAAA(1) provides that the ACCC may gare‘amendment notice’ in
relation to an undertaking before deciding whetbeaccept the undertaking.

An ‘amendment notice’ is a notice in writing to thecess provider that specifies:

= the nature of the amendment or amendments (theosed amendment or
amendments’) that the ACCC proposes be made tortiertaking; and

= the ACCC's reasons for the proposed amendment endments; and

= the period (the ‘response perigdiithin which the person may respond to the
notice, which must be at least 14 days after tlyetlo@ notice was given to the
person: see section 44ZZAAA(2).

An access provider may give a revised undertakimgsponse to the notice (within
the response period), incorporating amendmentsested in the notice, and provided
that undertaking is not returned to the provideth®yACCC, that revised undertaking
is taken to be the undertaking the ACCC is assgssider Part llIA: see sections
4477ZAAA(5) & (7). In other words, the access praiagnay ‘swap over’ the revised
undertaking for the original undertaking if it agseto the amendments suggested by
the ACCC in the notice.

If the access provider does not respond to the@atithin the response period, it is
taken to have not agreed to the proposed amendsestion 44ZZAAA(8). If the
access provider provides a revised undertakingiicatporates one or more
amendments that the ACCC considers are not ofahee proposed in the
amendment notice, and which do not address themsder the proposed
amendments given in the amendment notice, the A@U& not accept the revised
undertaking and must return it to the provider withl days of receiving it: section
447ZAAA(B).

The Commission is not required to accept the reiviselertaking under

section 44ZZA even when it incorporates amendm@eis section 44ZZAAA(9))

and does not have a duty to propose amendmentsaonsidering whether to accept
the undertaking (see section 44ZZAAA(10).

3.3.3 Other changes

3.3.3.1 Information requests

Section 4427ZBCA(1) provides that the ACCC may gavgerson a written notice
requesting the person give to the ACCC, withinec#ped period, information of a

15



kind specified in the notice that the ACCC conssdaiay be relevant to making a
decision on an access undertaking application.

As noted above, the period within which the ACCQuests information constitutes a
clock-stopper.

3.3.3.2 Fixed principles

Section 44ZZAAB of the Act now provides that anesx undertaking given to the
ACCC under subsection 44ZZA(1) may include one orenterms that, under the
undertaking, are fixed for a specified period (kmaas ‘fixed principles’). Such
principles must extend beyond the term of the ula#terg: section 44ZZAAB(3).
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