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INTRODUCTION  

Good morning. It’s great to be with you at the Trade Practices event of the 
year. 

This year’s workshop has no shortage of topics to cover as the last twelve 
months have been busy for those of us working in the area of Trade 
Practices. This has certainly been the case for the ACCC with a number of 
functions to perform – some new and some on-going.  

From 1 July this year the ACCC received a range of new powers under the 
first tranche of the Australian Consumer Law and I’ll talk in a moment about 
these powers and how we have implemented them to date  

Merger and acquisition matters continue to feature heavily in the ACCC’s 
workload and, as you are no doubt aware, the ACCC has been dealing with 
mergers matters in the finance sector in recent months. 

The ACCC remains, as ever, vigilant on the cartel front and we had success 
as part of a co-ordinated international action on price fixing sector in marine 
hose earlier this year.  

My colleague Jill Walker is speaking later today in the session on ‘when 
communications becomes collusion’, and the ACCC supports reform in this 
area where currently some anti-competitive activity falls through the net. 

I should also note that another ACCC Commissioner – Sarah Court – is 
presenting here today and will be discussing the future direction of 
unconscionability. This is area of significant activity for the ACCC with some 
strong outcomes in franchising and business to consumer cases.  

 

PART IV – TOUGHER SANCTIONS 

 Earlier this year returned from Europe – discussions with lawyers, judges 
and regulators from around the world on issues of anti trust enforcement 
and penalties that apply. 

 Considerable focus on the level of financial penalties and imprisonment.  

 The Australian Parliament has recognised the critical importance of strong 
sanctions in detecting, deterring and punish cartel behaviour and other 
forms of anti-competitive conduct.  
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 With the introduction of stiffer financial penalties for anti-competitive 
conduct in general in 2007, and criminal penalties specifically for cartels in 
2009, the bar has been raised.  

 Corporate penalties are only going to go up. 

 The ACCC will use its investigative powers to obtain information from firms 
and establish the benefit gained from anti-competitive conduct.  

 The new regime brings Australia in line with international jurisdictions.  

 

The new penalty formula 

 For roughly 14 years the maximum penalty for anti-competitive conduct, 
be it a misuse of market power or cartel conduct was $10 million per 
contravention.  

 We saw cases where the profit from the conduct for the company far 
outstripped the reach of the penalties being sought by the ACCC and 
being awarded by the courts - which, to put it crudely, made anti-
competitive conduct fairly good business.  

 In my view that the financial penalties in Australia don’t reflect the true 
damage done by anti-competitive conduct, and this reflects both the level 
of penalties that have been sought by the ACCC and those that have been 
awarded by the courts. A cultural change is now necessary. 

 For example in the Visy matter the ACCC sought and obtained a record 
penalty of $36million. We never calculated the damage that was done as a 
result of that cartel.  

 However there have been two claims reported that seem to suggest that 
the potential profits to be gained from the box cartel far outweighed  the 
penalty imposed:  

 Reported claim by Cadbury Schweppes - $236m 

 Reported economic analysis undertaken for the Maurice Blackburn 
class action suggests the damage done by the cartel is $700 million 
plus interest of $350 million. Of the $700 million – $466 million will be 
sought from Amcor and $234 million from Visy. (Elizabeth Sexton, 
SMH, 22 June 2010) 

 I make no comment at all about the veracity of those claims. 

 It is important to remember that there were two parties involved in this 
cartel Amcor and Visy.  

 However, whichever way you look at it, if you take the totality of the 
estimated claimed damage sustained from the operation of the cartel, it far 
outweighs the penalty obtained.  

 In January 2007 the penalty regime for anti-competitive conduct 
underwent significant change. The maximum penalty became the greater 
of: 

 $10 million; or  
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 three times the value of the benefit that one or more persons obtained 
from the cartel; or  

 where that value cannot be determined, 10% of annual turnover of the 
company (and its related companies) during the period of 12 months 
ending at the end of the month in which the conduct occurred. 

 The ACCC is now entering a new era – cases that we are investigating 
and pursuing are now starting to fall within the ambit of the new penalties 
introduced in January 2007.  

 

What this means for investigation of anti-competitive conduct 

 Companies will be compelled to open up their books – the ACCC will use 
its investigative powers to obtain information from firms and establish the 
benefit gained from anti-competitive conduct.  

 Forensic accountants will have a greater role in our investigations.  

 The ACCC will be putting information before the courts to assist them to 
determine what is the greatest of $10 million, three times the gain or 10% 
of turnover. 

 The ACCC will be pressing for any penalty to be calibrated against 
whatever might be ‘the maximum’, which will vary depending upon the 
circumstances of the case.  

 The Trade Practices Act now has within it a mechanism for imposing 
penalties which will more effectively deter unlawful conduct.  This is 
because Courts can now set penalties by having regard to the economic 
gains associated with unlawful conduct and the size of the business 
concerned.  

 These recent amendments bring Australia into line with significant other 
antirust regimes USA, EU, Canada, Japan by focusing on the impact of 
the conduct to calculate penalties and determine appropriate sanctions.  

 

CARTELS 

 Cartels are a cancer on our economy. 

 They are theft, by well dressed thieves carrying brief cases. They steal 
billions of dollars both here and abroad from business, from taxpayers and 
ultimately from you and me as consumers in higher prices. 

 Cartel operators are corporate fraudsters who defraud their customers and 
Australian consumers. Their price fixing, bid rigging and market sharing 
are a silent extortion that in many instances do far more damage to our 
economy, to business, and to consumers, than many of the worst 
consumer scams 

 The damage can extend far beyond higher prices. By controlling markets 
and restricting goods and services cartels can put honest and well run 
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 In the 2009-10 FY saw 10 pieces of cartel litigation commenced. 

 Two significant outcomes were achieved in relation to international cartel 
conduct 

 The marine hose cartel, which involved bid rigging between 
manufacturers resulted in the Court awarding penalties totalling $8.4m  

 DRS cartel which involved bid rigging in relation to defence 
procurement resulted in the Court awarding penalties totalling $1m 

 The ACCC’s action in relation to the air cargo cartel continues.  

 Instituted against 15 airlines and  

 to date secured over $41m in penalties.   

 

Sanctions for cartel conduct 

Civil penalties  

 Under the penalties for cartel conduct a company may be ordered to pay:  

 $10 million, or  

 three times the total value of benefit ‘obtained by one or more persons’ 
from the cartel, or  

 when the value of the illegal benefit cannot be ascertained, 10 per cent 
of the turnover of the corporate entity (including related corporate 
bodies) in the preceding 12 months. 

 Disqualification of a person from managing corporations - for such period 
as the court thinks fit. 

 

 Criminal penalties  

 Cartel behaviour is, in reality, a form of theft and little different from 
classes of corporate crime that already attract criminal sentences.  
However, it is not always perceived this way. 

 In his judgment in the Transformers matter (2002)1, Justice Finkelstein 
articulated this point well, some might say with remarkable prescience, 
when he said: 

“Generally the corporate agent is a top executive, who has an 
unblemished reputation, and in all other respects is a pillar of the 
community.  These people often do not see antitrust violations as law 
breaking… 

                                                 
1  ACCC v ABB Transmission and Distribution Limited (No. 2) [2002] FCA 559, 
at para.28. 
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“… there is a great danger of allowing too great an emphasis to be 
placed on the “respectability” of the offender and insufficient attention 
being given to the character of the offence. It is easy to forget that these 
individuals have a clear option whether or not to engage in unlawful 
activity, and have made the choice to do so.” 

 Cartel activity will not be deterred if the potential penalties are perceived 
by firms and their executives to be outweighed by the potential rewards. 
This is where criminal sanctions are qualitatively different 

 The effect of a serious cartel is best summarised in the words of Heerey J 
in the Visy cartel case when he said:  

Every day every man, woman and child in Australia would use or 
consume something that at some stage has been transported in a 
cardboard box. The cartel in this case therefore had the potential for 
the widest possible effect. 

Price fixing and market sharing are not offences committed by 
accident, or in a fit of passion.  The law, and the way it is enforced, 
should convey to those disposed to engage in cartel behaviour that the 
consequences of discovery are likely to outweigh the benefits, and by a 
large margin. 

Critical to any anti-cartel regime is the level of penalty for individual 
contraveners.  We tend to overlook the fact that corporations are 
constructs of the law; they only exist and possess rights and liabilities 
as a consequence of the law.  Heavy penalties are indeed appropriate 
for corporations, but it is only individuals who can engage in the 
conduct which enables corporations to fix prices and share markets. 

Many countries with free market economies have recognised this 
reality by enacting laws which make cartel conduct by individuals 
subject to criminal sanctions, including imprisonment.  In the United 
States this happened as long ago as 1890 with the Sherman Act 15 
U.S.C.  More recently, as shown by the Organisation for Economic Co-
operation and Development report Hard Core Cartels – Third Report on 
the Implementation of the 1998 Recommendation, Paris, 2006, the 
following countries have laws providing for terms of imprisonment for 
cartel conduct: Canada, France, Germany, Ireland, Israel, Japan, 
South Korea, Mexico, Norway, Slovak Republic and the United 
Kingdom. 

 After a gestation period of over 4 ½ years, Australia has added its name to 
this list. And now, to quote Scott Hammond, the Deputy Assistant Attorney 
General of the U.S. Department of Justice, “Australia will cement its place 
in the big league of international anti cartel enforcement.” 

 There are clear indications from the parliament and the judiciary that they 
regard serious cartel conduct as deserving serious penalties.  

 This is of intense interest.  At every boardroom function I attend around 
the country, of all the subjects that people want to raise – it is the 
criminalisation of cartel conduct that comes up consistently. 
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 Effective 24 July 2009 and will apply to all serious cartels that are initiated 
or given effect to after that date.  

 10 years, directed to serious hard core cartel conduct, not small business 
inadvertent cartel activity – refer ACCC/DPP MOU. 

 This will empower the ACCC, in conjunction with the CDPP, to prosecute 
participants in the most serious hard core cartels with a view to securing 
criminal convictions and jail sentences of up to ten years.  

 The capacity to conduct civil proceedings will remain in the Act including 
substantial financial penalties and disqualification of a person from 
managing corporations for such period as the court thinks fit.  

 This could hypothetically permit civil proceedings against the corporate 
entity and criminal proceedings against culpable executives – although this 
would be contrary to our Guidelines which state that serious cartel activity 
should be prosecuted criminally whenever possible. 

 Corporations will have a bit more thinking to do – not only might they lose 
their executives to an Australian gaol for a number of years, they might 
also have to pay up to three times of any benefit they or their co-cartelists 
derive from the cartel’s impact upon Australian commerce. 

 The start of criminal sanctions means those who engage in some of the 
most serious forms of theft from consumers and businesses, will be 
treated like the criminals they are. You may carry a briefcase rather than a 
gun, but if you steal millions, you too will be exposed to the prospect of 
time behind bars. 

 

International interest 

 The passing of this legislation brings Australia into line with other similar 
jurisdictions like the USA and countries in the EU.  

 Our transition to criminal penalties is of intense interest internationally. In 
terms of penalties for participation in cartels, Australia has been seen as 
the soft underbelly in international cartel operations. In relation to immunity 
and investigation cooperation cartel participants placed dealing with 
Australian regulators as a matter of second order priority.  Internationally, 
you face jail for involvement in a cartel. In Australia, you could simply use 
part of the money you have stolen to pay a fine – and keep the rest!  

 The Australian cartel offence carries a maximum term of imprisonment of 
ten years per offence. It’s a bit hard to say what an average sentence will 
be under the new offence as each case will have its own circumstances 
that the judge will have to take into account. 

 However given the maximum term of imprisonment is 10 years, I would 
think it’s fairly certain that any person who is found guilty of the criminal 
offence will be deprived of their liberty. This would be consistent with the 
experience in the US which also has a 10 year offence for cartelists. 
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 2007 was a record year in which 87% of defendants sentenced by US 
courts for cartel conduct were imprisoned. The average term of 
imprisonment for those cartelists was 31 months. 

 5 defendants were sentenced to other forms of confinement, such as 
house arrest, for an average of around 7 months per person. 

 In 2009 80% of defendants sentenced for cartel conduct in the US were 
imprisoned with an average sentence length of 24 months. 

Implications for immunity applications and third party damage claims 

 Until 24 July 2009, cartel operators did a simple calculation – if I get 
caught I will simply have to pay a fine out of the money I have stolen and I 
get to keep the rest! 

 However, the consequences of a third party damages claim became part 
of the financial business calculation. 

 Application for immunity secured relief from potential prosecution and 
resultant financial penalty, but the confession of participation in the cartel, 
implicit in the immunity application, opened up the inevitability of a third 
party damages claim. 

 While such a claim might be resisted and participation in the cartel denied 
in the damages suit, the requirement to provide full cooperation to the 
ACCC to secure immunity from prosecution resulted in substantial 
evidence being provided to the ACCC of participation in the cartel. 

 ACCC has endeavoured to protect that evidence from third party 
claimants, not to discourage their claims, but to protect its immunity policy. 

 That position has created a tension where the ACCC has seen itself 
aligned with cartel participants in endeavouring to resist calls for 
production of evidence it has gained from its investigations that might 
assist a third party damages claim – which the ACCC sees as an integral 
part of the anti-cartel enforcement regime. 

 Decisions of the Federal Court in the Cadbury Schweppes/Jarrah Creek 
case have highlighted some issues for the ACCC, immunity applicants and 
third party plaintiffs on the production of such evidence. 

 Criminal sanctions significantly changes the risk weighted cost benefit 
calculation. 

 Not only do cartelists need to be concerned that their fellow conspirators 
will reveal the existence of the cartel to avoid prosecution, but their 
employees and ex-employees who wish to avoid jail now have significant 
incentives to apply for immunity. 

 Criminal sanctions make the incentives to confess so overwhelming there 
will be only one decision left to make – confess, or risk a term in jail. The 
financial calculation pales into relative insignificance. 

 Criminal sanctions turn the minds of executives away from the company’s 
financial losses to their own personal futures. The threat of being sent to 
jail remains by far the biggest weapon in this fight 
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 We are not just assuming this, there is already strong international 
evidence that shows us jail sentences are a far greater motivator for cartel 
members to confess than the threat of losing large amounts of money. 

 

ACCC now has powerful tools to deal with cartels 

 Given the clandestine nature of cartels very few prosecutions result from 
evidence provided by consumers. 

 Telephone intercepts – in conjunction with AFP. 

 Immunity Policy - Under the ACCC’s immunity policy cartel participants 
who do the following received immunity from ACCC initiated court 
proceedings: 

 are the first to report their involvement to the ACCC 

 are not the ring leaders or have coerced others into the cartels, and  

 cooperate with the ACCC’s investigation and any subsequent litigation, 

In the case ACCC v FFE Building Services Limited [2003] FCA 1542 (the 
Tyco case). Justice Wilcox said, in relation to the ACCC’s leniency policy: 

“If this approach leads to a perception amongst colluders that it 
may be wise to engage in a race to the ACCC’s confessional, 
that may not be a bad thing.” 

 

Criminal enforcement 

 All instances of cartel conduct (entering into or giving effect to a cartel) 
post 24 July 2009 are being treated as a potential criminal prosecutions 
and are initially investigated under the criminal investigation process.  

 There have been a number of matters that have come before us having a 
post July 2009 element. 

 At a point in time we will make a decision at either the Enforcement 
Committee level or in more complex matters at the Commission whether to 
relegate to civil investigation.  

 

The criminal/civil divide: What conduct should be criminal and what 
conduct should be civil?  

 Not possible to precisely and exhaustively set out a full list of scenarios or 
indicia beyond that provided in the cartel offences. 

 Nothing new to Commonwealth law enforcement agencies – ASIC, ATO 
(recover tax moneys by civil debt recovery proceedings or refer the 
evasion of tax to the Director of Public Prosecutions for a criminal 
prosecution). ACCC in the consumer protection area - Part VC of the Act, 
or civil proceedings under Part V.  
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 A MOU has been negotiated with the CDPP in relation to the prosecution 
of cartel conduct.  

 Important that we have certainty and transparency for immunity applicants 
dealing with the ACCC in the criminal context, and a close and predictable 
working relationship with the CDPP.  

 Guided by the ACCC’s broader enforcement principles (transparency, 
confidentiality, timeliness, consistency and fairness) – the MOU sets out 
the factors that the ACCC and the DPP will consider in deciding whether to 
prosecute a cartel criminally.  

The factors include: 

 whether the conduct was longstanding 

 the impact of the conduct – did it or would it have had a substantial impact 
on the market? 

 detriment – did it or would it have created a substantial detriment to 
consumers? 

 past  history – do the alleged participants have a history of participating in 
cartel conduct? And 

 the size of the cartel – did it affect more than $1 million of bids or 
commerce within a 12 month period? 

The ACCC has issued guidelines on those factors that are, in all the 
circumstances, most likely to lead it to refer an activity to the DPP as a 
possible criminal cartel offence. Legal profession has been seeking more 
specificity. BUT these guidelines cannot provide specific binding rules as to 
when the ACCC will proceed criminally or by civil prosecution.  

The CDPP has also published an Annexure to the Prosecution Policy of the 
Commonwealth so far as it relates to immunity applications in relation to cartel 
offences. This annexure provides that the Director will exercise his 
independent discretion in considering a recommendation as to immunity from 
the ACCC, but where the Director is satisfied that that the applicant meets the 
ACCC’s criteria the Director will grant immunity. 

 

ACCC interaction with CDPP on criminal prosecutions 

 The ACCC has a public duty to refer all matters which may warrant 
criminal prosecution to the CDPP, together with relevant evidence. 

 The CDPP is a statutory authority independent of the ACCC; it has 
extensive experience in prosecuting Commonwealth offences, and will 
only take on a prosecution if there is a genuine case to be tried and if it is 
in the public interest to do so. 

 The CDPP determines whether a criminal prosecution will proceed. He 
does so pursuant to the Prosecution Policy of the Commonwealth (set out 
in detail below). That policy has two pillars:  
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 that there are reasonable prospects of conviction (beyond reasonable 
doubt  burden of proof), and  

 that the prosecution is in the public interest. 

 The conduct of a criminal prosecution is controlled by the CDPP. 
Throughout the case, the CDPP has continuous regard to these two pillars 
of the prosecution policy – reasonable prospects of conviction, and 
whether the pursuit of the prosecution remains in the public interest 

 The separation of the responsibility for the conduct of the investigation (the 
ACCC) from the prosecution decision and the conduct of the prosecution 
proceedings (the CDPP) is a vital part of the criminal enforcement 
process.  

 

The evidentiary burden 

 The initial consideration in the exercise of the discretion to prosecute or 
not prosecute is whether the evidence is sufficient to justify the institution 
or continuation of a prosecution. A prosecution should not be instituted or 
continued unless there is admissible, substantial and reliable evidence that 
a criminal offence known to the law has been committed by the alleged 
offender.  

 When deciding whether the evidence is sufficient to justify the institution or 
continuation of a prosecution the existence of a bare prima facie case is 
not sufficient to justify the prosecution. Once it is established that there is a 
prima facie case it is then necessary to give consideration to the prospects 
of conviction. A prosecution should not proceed if there is no reasonable 
prospect of a conviction being secured. In indictable matters this test 
presupposes that the jury will act in an impartial manner in accordance 
with its instructions. This test will not be satisfied if it is considered to be 
clearly more likely than not that an acquittal will result.  

 The decision as to whether there is a reasonable prospect of a conviction 
requires an evaluation of how strong the case is likely to be when 
presented in Court. It must take into account such matters as the 
availability, competence and credibility of witnesses and their likely 
impression on the arbiter of fact, and the admissibility of any alleged 
confession or other evidence. The prosecutor should also have regard to 
any lines of defence which are plainly open to, or have been indicated by, 
the alleged offender and any other factors which in the view of the 
prosecutor could affect the likelihood or otherwise of a conviction. This 
assessment may be a difficult one to make, and of course there can never 
be an assurance that a prosecution will succeed. Indeed it is inevitable 
that some will fail. However, application of this test dispassionately, after 
due deliberation by a person experienced in weighing the available 
evidence, is the best way of seeking to avoid the risk of prosecuting an 
innocent person and the useless expenditure of public funds.  

 In assessing the evidence the CDPP has regard to the following matters:  
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a) Are there grounds for believing the evidence might be excluded 
bearing in mind the principles of admissibility at common law and 
under statute? For example, prosecutors will wish to satisfy 
themselves that confession evidence has been properly obtained. 
The possibility that any evidence might be excluded should be 
taken into account and, if it is crucial to the case, may substantially 
affect the decision whether or not to institute or proceed with a 
prosecution.  

b) If the case depends in part on admissions by the defendant, are 
there any grounds for believing that they are of doubtful reliability 
having regard to the age, intelligence and apparent understanding 
of the defendant? 

c) Does it appear that a witness is exaggerating, or that his or her 
memory is faulty, or that the witness is either hostile or friendly to 
the defendant, or may be otherwise unreliable?  

d) Has a witness a motive for telling less than the whole truth?  

e) Are there matters which might properly be put to a witness by the 
defence to attack his or her credibility?  

f) What impression is the witness likely to make on the arbiter of fact? 
How is the witness likely to stand up to cross-examination? Does 
the witness suffer from any physical or mental disability which is 
likely to affect his or her credibility?  

g) If there is conflict between eye witnesses, does it go beyond what 
one would expect and hence materially weaken the case?  

h) If there is a lack of conflict between eye witnesses, is there anything 
which causes suspicion that a false story may have been 
concocted?  

i) Are all the necessary witnesses available and competent to give 
evidence, including any who may be abroad?  

j) Where child witnesses are involved, are they likely to be able to 
give sworn evidence?  

k) If identity is likely to be an issue, how cogent and reliable is the 
evidence of those who purport to identify the defendant?  

l) Where two or more defendants are charged together, is there a 
reasonable prospect of the proceedings being severed? If so, is the 
case sufficiently proved against each defendant should separate 
trials be ordered?  

 This list is not exhaustive, and of course the matters to be considered will 
depend upon the circumstances of each individual case, but it is 
introduced to indicate that, particularly in borderline cases, the prosecutor 
must be prepared to look beneath the surface of the statements. 

 In addition  

 the CDPP has an extensive duty of disclosure that will be applicable to 
the ACCC’s investigation. Note the collapse of the OFT criminal case 
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 the distinguishing fault element in the criminal offence – the need to 
establish that an alleged cartelist intended to enter into an agreement 
with his or her competitor, and that the alleged cartelist knew or 
believed that the agreement contained a cartel provision; 

 the committal process - for a cartel offence committal proceedings will 
be heard before a state or territory magistrate, or in the Federal Court - 
the magistrate must determine whether the charges the person is 
facing are sufficiently strong for a trial before a jury; and 

 

 finally, if the person is committed to stand trial, there is a requirement 
firstly to prove the charge beyond reasonable doubt, and secondly that 
there be a unanimous jury verdict. 

 

The public interest criteria governing the decision to prosecute 

 It has long been recognised that not all criminal offences must 
automatically result in a criminal prosecution. The resources available for 
prosecution action are finite and should not be wasted pursuing 
inappropriate cases, a corollary of which is that the available resources are 
employed to pursue with appropriate vigour those cases worthy of 
prosecution.  

 The decision whether or not to prosecute is the most important step in the 
prosecution process. In every case great care must be taken in the 
interests of the victim, the suspected offender and the community at large 
to ensure that the right decision is made. A wrong decision to prosecute 
or, conversely, a wrong decision not to prosecute, both tend to undermine 
the confidence of the community in the criminal justice system.  

 It follows that the objectives previously stated - especially fairness and 
consistency - are of particular importance. However, fairness need not 
mean weakness and consistency need not mean rigidity. The criteria for 
the exercise of this discretion cannot be reduced to something akin to a 
mathematical formula; indeed it would be undesirable to attempt to do so. 
The breadth of the factors to be considered in exercising this discretion 
indicates a candid recognition of the need to tailor general principles to 
individual cases.  

 Having satisfied himself or herself that the evidence is sufficient to justify 
the institution or continuation of a prosecution, the prosecutor must then 
consider whether, in the light of the provable facts and the whole of the 
surrounding circumstances, the public interest requires a prosecution to be 
pursued. It is not the rule that all offences brought to the attention of the 
authorities must be prosecuted. 

 The factors which can properly be taken into account in deciding whether 
the public interest requires a prosecution will vary from case to case. While 
many public interest factors militate against a decision to proceed with a 
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 Factors which may arise for consideration in determining whether the 
public interest requires a prosecution include the following non-exhaustive 
matters:  

a) the seriousness or, conversely, the relative triviality of the 
alleged offence or that it is of a 'technical' nature only;  

b) mitigating or aggravating circumstances impacting on the 
appropriateness or otherwise of the prosecution;  

c) the youth, age, intelligence, physical health, mental health or 
special vulnerability of the alleged offender, a witness or victim;  

d) the alleged offender's antecedents and background;  

e) the passage of time since the alleged offence when taken into 
account with the circumstances of the alleged offence and when 
the offence was discovered;  

f) the degree of culpability of the alleged offender in connection 
with the offence;  

g) the effect on community harmony and public confidence in the 
administration of justice;  

h) the obsolescence or obscurity of the law;  

i) whether the prosecution would be perceived as counter-
productive, for example, by bringing the law into disrepute;  

j) the availability and efficacy of any alternatives to prosecution;  

k) the prevalence of the alleged offence and the need for 
deterrence, both personal and general;  

l) whether the consequences of any resulting conviction would be 
unduly harsh and oppressive;  

m) whether the alleged offence is of considerable public concern;  

n) any entitlement of the Commonwealth or other person or body to 
criminal compensation, reparation or forfeiture if prosecution 
action is taken;  

o) the attitude of the victim of the alleged offence to a prosecution;  

p) the actual or potential harm, occasioned to an individual;  

q) the likely length and expense of a trial; 

r) whether the alleged offender is willing to co-operate in the 
investigation or prosecution of others, or the extent to which the 
alleged offender has done so;  
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s) the likely outcome in the event of a finding of guilt having regard 
to the sentencing options available to the Court;  

t) whether the alleged offence is triable only on indictment;  

u) the necessity to maintain public confidence in the rule of law and 
the administration of justice through the institutions of 
democratic governance including the Parliament and the Courts;  

v) the need to give effect to regulatory or punitive imperatives;  

w) the efficacy, as an alternative to prosecution, of any disciplinary 
proceedings that have been found proven against the alleged 
offender to the extent that they encompass the alleged offence; 
and  

x) the adequacy in achieving any regulatory or punitive 
imperatives, of relevant civil penalty proceedings, either pending 
or completed, and whether these proceedings may result, or 
have resulted, in the imposition of a financial penalty. 

 The applicability of and weight to be given to these and other factors will 
depend on the particular circumstances of each case.  

 As a matter of practical reality the proper decision in many cases will be to 
proceed with a prosecution if there is sufficient evidence available to justify 
a prosecution.  

 Although there may be mitigating factors present in a particular case, often 
the proper decision will be to proceed with a prosecution and for those 
factors to be put to the Court at sentence in mitigation. Nevertheless, 
where the alleged offence is not so serious as plainly to require 
prosecution the prosecutor should always apply his or her mind to whether 
the public interest requires a prosecution to be pursued.  

 In the case of some offences, the legislation provides an enforcement 
mechanisms which is an alternative to prosecution. Examples are the 
customs prosecution procedure under the Customs Act 1901 and the 
administrative penalties that can be levied under various taxation Acts. 
The fact that a mechanism of this kind is available does not necessarily 
mean that criminal proceedings should not be instituted. The alleged 
offence may be of such gravity that prosecution is the appropriate 
response.  

 However, the availability of an alternative enforcement mechanism is a 
relevant factor to be taken into account in determining whether the public 
interest requires a prosecution.  

 A decision whether or not to prosecute must clearly not be influenced by:  

(a) the race, religion, sex, national origin or political associations, 
activities or beliefs of the alleged offender or any other person 
involved;  

(b) personal feelings concerning the alleged offender or the victim;  

(c) possible political advantage, disadvantage or embarrassment to 
the Government or any political group or party; or 
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(d) the possible effect of the decision on the personal or 
professional circumstances of those responsible for the 
prosecution decision. 

 A prosecution should only proceed in accordance with this Policy. A matter 
which does not meet these requirements, for example, a matter which 
tests the law but which does not have a reasonable prospect of conviction, 
should not be proceeded with. 

 

Plea bargaining – the ACCC’s position 

 A criminal cartel prosecution is not negotiable – you will not be able to buy 
your way out of a criminal conviction and gaol.  

 The ACCC will not put itself in a position where there might be a 
perception that it is using the possibility of a referral of a matter for 
consideration of criminal prosecution to obtain cooperation or resolution of 
civil proceedings. 

 The ACCC will not engage in discussions with parties under criminal 
investigation as to the possibility of a civil resolution (financial penalty), 
until it has formed the view as to the seriousness of the conduct and either 
the ACCC or the CDPP have formed that view that a criminal prosecution 
should not be commenced. We will not even discuss the proposition: “Is 
there a way that we can pay a significant penalty, that is a financial 
penalty, to avoid the prospect of a jail sentence?” We will walk out of the 
room. 

 In the case of serious cartel activity, no matter how fat your cheque book, 
nor to what lengths a corporation will go to defend the position of its 
executives, there is no amount of money that will remove the risk of you 
going to jail. 

 The great strength that gives us is this:  The prospective defendants know 
that the moment a criminal investigation has started it cannot be stopped; 
you can’t buy your way out of jail.  This will be an inflexible policy position 
by the ACCC - that the only way that an investigation will move from 
criminal to a civil investigation would be if the ACCC/CDPP determined 
during the course of the investigation that it would not be possible to 
satisfy both of the CDPP’s criteria – reasonable prospect of prosecution, 
and it being in the public interest to criminally prosecute.   

 Lawyers should not concern themselves with trying to second-guess the 
line between the possibility of a gaol term or civil penalty. They should 
simply advise their clients not to participate in any cartel. You do not fix 
prices, you do not rig bids, you do not allocate customers. This is the kind 
of conduct which could expose your client to gaol. The ACCC will use the 
full force of the law to bring you to account, either financially or through 
incarceration! 
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MERGERS 

 Refined informal process – set in place in 2004. 

 Reviewed in 2008 – informed by the very useful and constructive feedback 
provided by the Trade Practices committee of the Law Council 

 The ACCC is in continuous engagement with practitioners in these areas 
to ensure our merger processes are working efficiently. 

 To that end I place a great deal of value in the many – almost weekly – 
boardroom lunches I have with, company directors and M&A advisers , 
both investments bankers and legal practitioners where we can discuss 
frankly under a “ what is said stays in the room” protocol the activities and 
processes of the ACCC. 

 The flexibility of the process allows for responsiveness to individual 
transactions and circumstances.  ACCC always looking to make process 
as efficient and effective as possible without compromising fundamental 
principles of transparency of process, protection of confidential 
information, timeliness and fairness of review process. 

 Over the past 12 months a number of complex merger reviews where the 
ACCC has taken a position of opposition. 

 NAB-AXA 

 Caltex - Mobil 

 Link - Newreg 

 Thomson Reuters – Ernst and Young 

 Cargill – Goodman Fielder 

 GUD – Breville 

 Well aware of the fact that these more complex merger reviews tend to be 
handled by a few major law firms who have developed expertise in 
competition law and M&A transactions. 

 Working to achieve the dual objective of providing:  

 Practitioners and their clients with an efficient means of dealing with 
their merger processes, but at the same time 

 Allowing the ACCC to effectively deal with the enforcement of the TPA 

Recent issues 

 Some concerns expressed by the commercial and legal community 
(insofar as they represent acquirers) about the way in which the ACCC 
undertakes its merger review process.  

 Many of the practices that have come about reflect the ACCC’s desire to 
undertake comprehensive merger reviews in a timely manner.  

 One of the more visible of these to legal practitioners has been the use of 
section 155 notices. 
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 Other issues have been raised that the informal process is perceived as 
rigid, and less transparent, as a result of: 

 A perception that the merger process has become too formal, 
particularly because of the use of formal information gathering powers 
(section 155 examinations being used too often) 

 Issues regarding transparency 
 
1. That in the process of deliberation and evidence gathering, merger 
parties are disadvantaged by not having direct access to third party 
submissions 
 
2. There is some lack of transparency in both the deliberation and 
decision processes of the ACCC in that some acquiring parties argue 
there is insufficient information on the ACCC’s concerns or third party 
concerns 

 SOI’s not a good indicator of the final views of the ACCC 
 

 ACCC welcomes comments on our processes as it is a good opportunity 
for self review and, where indicated, we will look to implement changes. 
That is the benefit of the informal system in that we are not locked into the 
legislative processes and timeframes required under formal merger 
clearance regime. 

 While some concerns appear to be about the merger processes becoming 
too formal, proposals for change would actually increase the degree of 
formality. 

 Not surprisingly, the concerns have been uniformly expressed to us by 
those whose mergers have been opposed.  Parties whose mergers have 
been cleared and third parties involved in merger investigations have been 
universally supportive of ACCC merger review processes. 

 May be helpful to discuss some of these issues and the ACCC’s approach 
before inviting comments 

 

Section 155 

 Practically speaking, there has been only a relatively small increase in the 
level of use of formal informal gathering powers (section 155s). It is an 
exaggeration to suggest they are overused. 

 The number of matters in which 155s are issued is very low against the 
number of reviews undertaken by the ACCC.  Only around 8 matters of 
over 250 matters that have either been reviewed or pre-assessed as not 
requiring review so far in the past financial year involved use of 155s. In 
almost all cases, the merger was opposed or undertakings accepted. 

 ACCC is scrupulous about using 155s in matters where substantial 
competition concerns are apparent. 
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 In the vast majority of reviews, voluntary information requests provide the 
relevant information for the ACCC to assess a merger. However in some 
cases 155s notices are determined to be necessary to obtain the 
necessary information and within a specified timeframe – for example  
 
- when we are not receiving full and accurate disclosure of all relevant 
information in a timely way from merger parties or third parties 
 
- or when issues can’t be verified from other sources for example 
regarding the likely counterfactual 
 
- when requested to do by parties – for example due to confidentiality 
restrictions 
 

 155s ensures compliance within a specific timeframe and provision of all 
relevant information – neither can be guaranteed if a voluntary request is 
made. Access to this type of material in a timely fashion is critical to the 
decision making process which goes to efficient operation in the public 
interest. 

 It is recognised that these notices impose a level of responsibility on the 
ACCC regarding their use given they impose a burden on recipients – 
usually the  merger parties but also sometimes third parties.  

 We are also conscious of the fact that when I sign off a section 155, that is 
expressed in very formal terms -  

 WHEREAS, I, Graeme Julian Samuel, Chairman of the Australian 
Competition and Consumer Commission (ACCC), have reason to 
believe that Company X is capable of furnishing information and 
producing documents relating to matters that constitute or may 
constitute contraventions of section 50 of the Trade Practices Act 1974 
(the Act), namely: THE MATTERS THAT CONSTITUTE OR MAY 
CONSTITUTE CONTRAVENTIONS OF SECTION 50 OF THE ACT 

 a business person thinks “what is going on?”   

 We endeavour to scope the notices as narrowly as we can to balance the 
need to obtain the relevant information for our assessment under section 
50 of the TPA.   

 However, this is a balancing exercise since the narrower the scope of the 
notice, the greater the risk that the ACCC will not obtain information highly 
relevant to the assessment. 

 Minimal requests for variation of substance of notices seems to support 
that this balance is being achieved 

 Further, it is not in ACCC’s interest to have large amount of unhelpful 
information in merger reviews that necessarily involve tight timeframes.  
ACCC therefore careful about focusing s155 requests. 
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 155s are an invaluable tool in obtaining truthful information. In a recent 
matter, the information provided on a key issue (regarding future price 
rises post-merger) completely contradicted the information voluntarily 
provided by the merger parties.  In other recent matters, a small amount of 
information had been returned voluntarily, whereas 155s asking the same 
questions generated substantially more comprehensive and accurate 
information (which should have been provided initially). 

 

Transparency issues 
 

Access to third party information 

 It is understandable that merger parties would like access to third party 
submissions so that they can see the issues directly and respond to them 

 The merger review process is heavily reliant on third party assistance and 
therefore care needs to be taken to preserve this – in particular through 
our treatment of the information they provide. In the majority of cases, third 
parties freely provide us with information on the basis that this information 
(and often the fact that they are assisting us) will not be disclosed to the 
merger parties and therefore would not affect their ongoing relationship 
with either of the merger parties – whether or not the merger proceeds. 

 The ACCC is aware of the importance of providing merger parties with the 
opportunity to respond to third party submissions – and allows this to 
happen while maintaining confidentiality.  

 In every case where it has identified marketplace concerns, the ACCC has 
raised those concerns usually both in writing and orally with the merger 
parties, to allow the parties an opportunity to address them. 

 We are sometimes referred to the practices in overseas jurisdiction as 
support for making third party submissions publicly available. These 
comparisons are superficial. For example, the EC’s practice of allowing 
merger parties access to the investigation file is correct but importantly, 
the file is redacted of all confidential information, and in any event is more 
comparable to our discovery process given the EC is an administrative 
rather than prosecutorial regime, and makes final decisions unlike the 
ACCC.  

 We note that some members of the trade practices community consider 
that the formal merger clearance system would be more open in respect of 
third party submissions. This should not be assumed – the ACCC will 
assess any claims for confidentiality and therefore the level of public 
disclosure of third party submissions will be dependent on the claims 
made. 

 

Lack of transparency in both the deliberation and decision processes 

 Following the issue of access to third party submissions, criticism from the 
legal community is that the ACCC’s competition concerns that arise 
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 In particular, there has been comment made regarding a reluctance of 
staff to express the Commission’s views on the merger. In dealing with 
staff of the ACCC, practitioners need to appreciate that they are dealing 
with individuals who are quite conscious of the fact that the final decisions 
are to be made by the MRC or the full Commission.  

 This comment is more about the merger parties not having advance notice 
of ACCC’s final decision. Important to note that our process avails merger 
parties of staff views and the transmission of third party competition 
concerns, not advance notice of the expected ACCC decision. 

 In most cases, there will be no reticence by staff to express their views on 
potential competition issues or marketplace concerns that are being 
examined.  The criticisms generally arise because staff are not in a 
position to say whether subsequent information provided to address those 
concerns are going to resolve those concerns to the Commission’s 
satisfaction, or whether the merger is going to substantially lessen 
competition. Staff cannot be expected to forecast the ACCC decision, as 
much as merger parties would like that. 

 There is distinction between the decision making body and investigative 
staff.  There are good reasons for this – there is usually an ongoing 
investigation, and staff are cognisant that they are not the final arbiters – 
there is a formal decision making process through the Mergers Review 
committee and the commission which must be observed. 

 Well aware that many business people would prefer to meet with 
commissioners, but the truth is these sorts of meetings don’t take us far – 
they are relatively brief and superficial, and in all honesty, don’t assist with 
the final deliberations.  Further, the Commissioners will not be able to 
express a view as to what their decision will be prior to making it. 

 Important for advisers to give us access to the main players – 
communications lines can break down through advisers and lawyers. 

 ACCC will never satisfy merger parties in matters that ACCC opposes, no 
matter how transparent the engagement. 

 Notwithstanding this, we recognise the need for merger parties to be 
informed of the key issues on which the ACCC is making its decision. The 
ACCC is currently reviewing how these issues are conveyed to merger 
parties and assessing whether any improvements can be made that 
preserve the confidentiality of third parties while providing adequate 
information to merger parties so there are no surprises in the final 
decision. 

 One issue we have noticed is that advisers from time to time may be over-
promising ACCC clearance before an investigation is complete, and this 
shapes expectations of merger parties regardless of how staff views may 
be expressed. 
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SOIs not a good indicator  

 SOIs are not necessarily a good indicator of the final decision, and never 
intended to be a draft decision, but rather to provide preliminary guidance 
on ACCC’s concerns, focus market attention, provoke comment and 
information flow on areas of interest.  To that end, SOI’s are usually issued 
early in the process mostly between week four and six of a merger review.   
 

 The information received after the SoI may well raise new issues or 
perspectives – this is their fundamental purpose - and these may have an 
effect on the final decision, so they should not be regarded as indicative of 
that final decision. 

 
The merger process guidelines state that - 

A statement of issues is not a final decision on a proposed acquisition, and 
may perform a spectrum of functions such as indicating the ACCC’s 
unresolved concerns, the type of further information it would like and in 
some cases may go so far as to provide the ACCC’s preliminary view as to 
whether a merger is likely to SLC. 

 
Public competition assessments are not decision documents 

 PCAs are intended to be a guide to merger parties and the outside world 
as to the principal reasons for the ACCC decision.  

 Contrary to current hype regarding the release of the PCA on a recent 
decision, the preamble to the PCA clearly states that it is not the definitive 
and all embracing statement of the ACCC’s reasons. Other matters may 
potentially be raised if the matter goes to court. And while PCAs may be 
interesting for close watchers of ACCC merger activity, the merger parties 
are always fully aware of the issues well before the PCA is published. 

 
Timelines  

1. Agencies are generally cautious about measuring their performance by 
the average time (and indeed the number) of their merger reviews.  This 
is because mergers can differ in their complexity, the availability of 
relevant information, (the ACCC often doesn’t receive all information 
upfront like other jurisdictions) and the level of cooperation provided by 
merger (and other interested) parties. Having said that, there are clearly 
links between average timing of reviews and efficiency of operations.  As 
one dissects the types of matters reviewed and time taken, you get a 
better picture of the performance of the agency in dealing with complex 
merger reviews.  

2. The timeframes in which the ACCC conducts merger reviews are 
considerably shorter than many other jurisdictions.  
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Time taken to review merger proposals 1 July 2009 to 30 June 2010 

 

Time taken to undertake merger 
reviews (cumulative) 

Number of reviews Percentage of mergers  

Two weeks or less 12 10% 

Four weeks or less 57 55% 

Six weeks or less 32 80% 

Eight weeks or less 11 89% 

More than eight weeks 14 11% 

 
This does not include 153 pre-assessed matters, 16 matters where no decisions 
were made as the ACCC could not form a view or the proposal was withdrawn, three 
reviews of variations to existing undertakings, or 23 reviews of completed mergers. 

 

3. By comparison: 

 EC merger reviews – phase 1 completed within 5 weeks. Reviews that proceed 
to Phase 2 investigations generally extend the review period by 18 weeks and 
may be extended by a further 3 weeks if remedies are offered.  

 US merger reviews – initial waiting period completed within 30 days. The 
timelines for matters that undergo a second request are open-ended but are 
usually 3-4 months (or longer in complex cases). 

 UK merger reviews - where a formal merger notice is filed, OFT has 4 weeks 
(extendable by 2 weeks) to decide whether to refer a matter to the Competition 
Commission. Where OFT refers a matter of concern to the Competition 
Commission, the Competition Commission must publish its report within 24 
weeks (this period may be extended by a further 8 weeks). 

 Compared with overseas merger regulators, the ACCC’s timelines for merger 
reviews are best practice. 

 ACCC’s Mergers and Acquisitions Group has as a KPI the timeliness of its 
merger reviews. 

 Each merger review is different, and some will take longer than others by virtue of 
their complexity. 

 US- typically a merger review will take 3 to 4 months – can be longer in more 
complex matters. 

 EU – generally 2-4 months for phase 1, phase 2 can extend the timeline by a 
further 4 or more months. 

 ACCC process generally much quicker than either US or EC. 

 The ACCC’s quick (2-4 week) confidential clearance process is widely regarded 
as a valuable service to the business community, and can truncate subsequent 
public reviews. 

 Note that any proposals to change the current review process (eg making third 
party submissions etc) would likely have an adverse impact on timelines. 
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NAB/AXA 

 Before I leave the topic of mergers I would like to say a few things 
regarding the use of the media by parties to try and influence the 
Commission decision. 

 The behaviour by certain parties (not necessarily the merger parties) in the 
NAB/AXA acquisition is unprecedented, unproductive and unacceptable. 

 In all my seven years at the ACCC I have never witnessed such innuendo 
and rumourtrage. It is important that I make this very clear: it has had no 
impact on our processes. 

 If any of you are thinking of encouraging parties you act for to go down the 
path of attempting to manipulate the ACCC by using the media then you 
will be doing your clients absolutely no favours. 

 The ACCC took the step of commenting publically on the NAB/AXA deal 
not because the market was being uninformed but because it was being 
misinformed. 

 The integrity of our processes was being impugned and I was not going to 
sit by while this was played out by vested interests behaving badly. 

 

 

AUSTRALIAN CONSUMER LAW 

 National law to consolidate all the State and Commonwealth laws into 
single legislation, which will apply in the same way nationally and in each 
State and Territory.  The Trade Practices Act will become the 
Competition and Consumer Act. 

 The new laws benefit everyone: 

 Consumers – stronger, clearer nationally consistent protection for 
consumers and more competitive markets 

 Businesses – simpler compliance for businesses due to the single 
set of obligations nationally 

 Regulators – new powers and remedies allow the ACCC to more 
effectively regulate the marketplace, and to respond more 
proportionately to alleged breaches of the law. 

 A modern, flexible and genuinely national regulatory system will help 
ensure the consumers enjoy the benefits from these changes while 
minimising unnecessary risks and costs.  

 PC identified its recommended changes to the consumer policy 
framework would generate additional benefits to the community in the 
order of $1.5 to $4.5 billion a year – up to an additional $542 a year 
for Australian households.  

The main changes implemented in the ACL are: 

 new enforcement tools and remedies for regulators 
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 a single set of definitions and interpretive provisions, some of which differ 
from those currently used in the TPA 

 a new, national law on unfair contract terms 

 a single set of provisions about unfair practices and fair trading, including 
agreed best practice amendments and additions which reflect existing 
provisions in State and Territory consumer laws 

 new national consumer guarantees provisions, which will replace statutory 
implied conditions and warranties 

 a new national regime for unsolicited consumer agreements, which will 
replace existing State and Territory laws on door-to-door sales and other 
direct marketing  

 a simple national rules for lay-by agreements 

 a national product safety regime 

 new, national provisions on information standards which apply to services 
as well as goods 

 additional enforcement powers and remedies that apply to industry codes 
of conduct prescribed under Part IVB of the TPA.. 

 

Commencement dates 

The transition to the ACL comes into effect in three stages: 

1. 15 April 2010 — enhanced enforcement powers and remedies (civil 
pecuniary penalties, banning orders, substantiation notices, public warning 
notices, infringement notices and non-party consumer redress. 

2. 1 July 2010 — unfair contract terms provisions 

3. 1 January 2010 — remaining provisions of the ACL (eg. Consumer 
guarantees, national product safety law, enforcement powers and 
remedies for industry codes under Part IVB). 

Both tranches of Commonwealth legislation have been passed by Parliament 
and have received Royal Assent. State and Territory governments are now 
preparing legislation to apply the ACL as laws of their jurisdictions from 1 
January 2011.  

 

1.  NEW REMEDIES AND POWERS 

 The new remedies and powers are good for consumers and businesses – 
the tools will help the ACCC ensure that good businesses can stand out, 
while problematic conduct is more readily identified and appropriate 
remedies are applied. 

 There will be no significant change to the ACCC’s approach to 
enforcement and compliance. The ACCC will continue to prioritise those 
areas that pose the greatest risk of detriment for consumers or threaten 
disadvantaged or vulnerable consumers. 
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Civil penalties  

 Previously only able to obtain an order for financial penalties for consumer 
protection by bringing criminal proceedings  

 Maximum penalties for breaches of Part IVA (unconscionable conduct) 
and Part V (other than S. 52) - $1.1m for corporations and $220,000 for 
individuals. 

 

Banning Orders 

 Banning orders would restrict individuals from managing corporations.  

 This is useful when addressing problems that arise with “repeat or 
serious offenders” in breaches of consumer law. 

 Banning orders have already been introduced into the TPA in relation to 
certain breaches of Part IV provisions. New Subsection 86E(2) provides 
that, on application by the ACCC, the court may make an order 
disqualifying a person from managing corporations for a period that the 
court considers appropriate if: 

1. The Court is satisfied the person has contravened, or attempted or 
been involved in a specified contravention of the law, including Part 
IVA (unconscionable conduct), Part V Div. 1 (excl. s. 52), pyramid 
selling, and certain product safety provisions, and 

2. The Court is satisfied that the disqualification is justified.  

 

Substantiation Notices 

 The ACCC previously did not have a specific provision under the TPA to 
require a trader to substantiate or support a claim or representation  

 Exists in some state jurisdictions and in the US and Canada. 

 Substantiation notices will provide a rapid way to identify whether an 
alleged misrepresentation is true or not in the course of an investigation.  

 Similar to s155 where we can obtain materials to substantiate claims. 
S.155 limitation - may only be issued if the ACCC has reason to believe 
that a person is capable of furnishing information relating to a matter that 
constitutes or may constitute a contravention of the law.  

 In many cases where potential wrongdoing is not evident, and consumers 
cannot identify post-purchase that they have been misled, it may not be 
possible to issue a s155 notice.  

 With substantiation power the ACCC can seek information or documents 
from traders that substantiate claims or representations as to their ability to 
supply goods and services.  
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 It is a preliminary investigative tool. The information obtained pursuant to a 
substantiation notice will be used by the ACCC as part of its investigative 
process.  

 The person to whom the notice is issued will have 21 days to respond.   

 It will also provide an avenue for legitimate businesses to back up 
their claims and stand out from those businesses that cannot. 

 Failure to comply with the notice may result in the ACCC seeking an 
order for a pecuniary penalty or issuing an infringement notice. 

 A substantiation power is more likely to be exercised in cases where 
consumers will be more readily deceived.  For example:  

 Two part (“was/now”) advertising claims 

 Food and health claims 

 Environmental claims 

 Product safety claims  

 Business opportunities  

 The power to issue substantiation notices will enable the ACCC to 
undertake initial investigations in a greater number of matters, and also to 
deal with these matters more quickly and efficiently.  

 

Infringement Notices  

 The ACCC may issue an infringement notice containing a financial penalty 
for an individual for each alleged contravention of the TPA, where it has 
’reasonable grounds to believe’ that a person has contravened one of the 
provisions of the TPA: 

 Part IVA (unconscionable conduct) or  

 Part V, Div 1 (but not section. 52, 53A(1)(c), 54, 56(1),58 or 64) 

 Pyramid selling (Part V, Div 1AAA) 

 Certain product safety provisions – that is those provisions where the 
ACCC can obtain civil pecuniary penalties  and product information 
provisions (Part V, Div 1A – ss. 65C(1), 65C(3), 65D(1), or 65G) 

 The penalty amount in an infringement notice will vary, depending on the 
alleged contravention, but in most cases is fixed at: 

 $66, 000 for listed corporations (from 1 January 2011)  

 $6600 for other corporations and  

 $1320 for individuals. 

 Failure to respond to a substantiation notice or provide false or misleading 
information in response to a substantiation notice may also result in the 
ACCC issuing an infringement notice. 
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 This will be a way of resolving quickly minor consumer protection matters. 
ACMA has similar powers under the Spam Act. 

 The ACCC has already used one it new powers under the Australian 
consumer law. A number of infringement notices against restaurants and 
cafes for failing to provide consumers with a prominent single total price on 
their menus.  

 

Restaurant action – the first use of infringement notices 

 Component pricing is advertising a price in its component parts rather than 
as a single figure, and can create an impression that a product is being 
offered for sale at a lower price than it actually is.  

 While component pricing is not banned, but under s53c of the TPA if a 
business chooses to use component pricing in advertisements, they must 
also provide consumers with a prominent single total price for goods and 
services. 

 For example restaurants that levy a surcharge on weekends or public 
holidays must list the price for each item on the menu inclusive of the 
surcharge. 

 They cannot simply use the regular week-day menu and mention that a 
surcharge applies. To comply they can either have separate menus or a 
price column for the surcharge days. 

 The ACCC undertook over twelve months of educating and informing the 
hospitality sector of their obligations and in June this year officers 
inspected around 130 outlets across Australia. 

 The overwhelming majority of outlets warned by the ACCC did the right 
thing but a relatively small number of operators remained non-compliant 
despite.  

 At present 8 infringement notices have been issued and these carry 
penalties of $6,600 for corporations and $1,320 for individuals, and if the 
infringement notice penalty is not paid, the business may face court action. 

 

Public Warning Powers 

 At times in consumer market regulation a rapid warning to the public is the 
best way of delivering protection.  

 The ACCC may issue a PWN about a corporation if it: 

 has reasonable grounds to suspect a contravention of Part IVA, V or 
VC; 

 is satisfied consumers have suffered or are likely to suffer detriment 
as result of the conduct; and 

 is satisfied it is in the public interest.  
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 Already applies to section 65B (product safety). For example, warnings 
have been issued by the Minister for Competition Policy and Consumer 
Affairs about the potential risks for small children arising from personal 
fitness treadmill machines. ACCC has issued public warnings in relation to 
product safety matters where it has reason to believe that consumers may 
be at risk. 

 Will be used cautiously and sparingly. If ACCC has enough evidence to 
warrant a public warning notice, it probably has sufficient evidence to 
obtain interlocutory injunctions – preferable course of action.   

 

Representative Actions and Redress for non-parties 

 Previous position  - significant limitations on the ACCC’s ability under 
the TPA to obtain redress for consumers.  

 The Federal Court’s decision in Cassidy v Medibank Private Ltd 2  
placed constraints on the ACCC’s ability to obtain compensation for 
consumers that are not named in proceedings. This is a particular 
problem in cases involving large numbers of consumers and/or 
consumers who may not be readily identified.  

 While the ACCC had some options to help deal with cases involving 
multiple consumers these are limited and some are very resource 
intensive.  

 Undertakings (s87B) provide some scope to deliver compensation to 
consumers via negotiated settlement.  

 The new law provides the ACCC the ability to seek orders from the 
court to provide redress for consumers who are not parties to particular 
legal action.  

 This is particularly relevant as the previous limitations 
disproportionately impact on vulnerable and disadvantaged 
consumers, who are not likely to be aware of court processes.  

 Non-party consumer redress is available for unconscionable conduct 
– i.e. the ACCC can seek a court order for the redress of loss or damage 
suffered by persons as a result of unconscionable conduct. 

 Unfair terms – The ACCC will be able to seek non-party redress on behalf 
of consumers affected by an unfair contract term. 

 The changes will improve regulatory effectiveness by allowing the ACCC 
to more efficiently deal with matters that impact on multiple 
consumers, which is one of the key aims of a national economy-wide 
regulator, as well as assist the most vulnerable consumers.  

 

                                                 
2 [2002] FCA 315 
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2. UNFAIR CONTRACT TERMS (UCT) 

 The unfair contract terms (UCT) laws are designed to protect consumers 
from terms and conditions not adequately disclosed to, understood by or 
even contemplated by them, which are offered in contracts on a ‘take it or 
leave it’ basis. 

 UCT provisions complement unconscionable conduct provisions, where 
the focus is ultimately the process through which a trader deals with a 
consumer. 

 New laws apply to standard form consumer contracts only (not 
business to business) – ie goods and services supplied to individuals for 
personal, domestic or household consumption.  

 The UCT provisions will provide the ACCC, ASIC and state and territory 
consumer protection agencies with an important tool to address the 
systemic problems that have developed from the use of standard form 
contracts. 

 The ACCC has identified two main approaches it will take to unfair 
contract terms: 

1. Proactive industry reviews 

2. Using UCT as a tool in broader enforcement activity. 

 The pro-active approach may involve sector reviews through assessing 
standard form contracts in particular industries. The choice of industries to 
review would be influenced by factors such as complaint data, our liaison 
with other regulatory agencies, market analysis and stakeholder 
intelligence.   

 The ACCC’s response to identified problems will be tailored to the conduct 
and detriment we identify. In many cases it will involve education and 
liaison – but not to the exclusion of early compliance actions as required. 

 The ACCC will also be looking at how the UCT provisions can be 
effectively combined with other consumer protection provisions to address 
market problems. In other words the UCT provisions will be one of several 
tools in our consumer protection toolkit. 

 

UCT provisions 

 The ACL provides that a term of a contract is void if it is ‘unfair’. 

 Unfair terms:  

 Unfair if the term causes a significant imbalance in the rights and 
obligations and 

 Is not reasonably necessary to protect the interests of the advantaged 
party, and  

 It would cause detriment (whether financial or otherwise) to a party if it 
were to be applied or relied upon. 
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 All three limbs must be proven, on the balance of probabilities, for a court 
to decide that a term is unfair.  

 The court may decide that a term is unfair, but it may also hold that there 
is a legitimate reason for the business to include an unfair clause in the 
contract.  

 To argue legitimacy, the part advantaged by the term has to demonstrate 
why it is necessary for the contract to include the term. Evidence might 
include material relating to the businesses’ costs and structure; the need 
to mitigate risks or particular industry practices. 

 The court must also take into account:  

 (i) the extent to which the term is transparent, and  

 (ii) the contract as a whole.  

 A term is transparent if it is (i) expressed in reasonably plain language; (ii) 
legible; (iii) presented clearly; and (iv) readily available to any party 
affected by the term. 

 The legislation sets out a list of terms in consumer contracts that may be 
unfair. Unfair contract terms will be able to be prescribed by the 
regulations. 

 Only a Court can declare a contractual term to be unfair. Both the ACCC 
and a party to a consumer contract will be able to seek such a declaration 
from a Court. If a Court declares a term to be unfair, it is void and a 
person cannot seek to rely upon or enforce that term. If the affected 
contract can still operate without the term, it will. 

 Neither pecuniary penalties nor infringement notice penalties will 
apply to unfair terms;  

 However, the ACCC will be able to seek non-party redress on behalf 
of consumers affected by an unfair term. 

 The UCT provisions will not apply to contract terms that define the subject 
matter of the contract or set the upfront price payable under the contract. 

 The ACCC with other regulators will seek the cooperation of suppliers in 
removing terms considered unfair – however it is not the role of any 
regulator to endorse contract terms or provide a ‘clearing house’ service. 

 Will provide the ACCC with greater capacity to address systemic 
unfairness problems in consumer markets.   

 It is not an attempt to restrict the efficient use of standard form contracts  

 The terms in contracts that are typically regarded as unfair often serve to 
embed sub-optimal market outcomes and lead to a ‘lowest common 
denominator’ approach by suppliers.  

 An example is the inhibiting effects of ‘lock-in’ terms and termination 
costs on switching and competition. 

 This will enable the ACCC to address cross-market problems.   
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 The ACCC, ASIC and State and Territory regulators released A Guide to 
the Unfair Contract Terms Law on 1 June 2010. While the UCT provisions 
represent an important part of the new consumer law for the ACCC, the 
introduction of UCT provisions will not see a major change to the overall 
approach to the enforcement of consumer protection law.  

 

3.  CHANGES COMMENCING 1 JANUARY 2011 

Industry codes enforcement and remedies 

Three additional enforcement and redress measures will be introduced for 
contraventions of industry codes: 

 Public warning notices 

 Orders for non-party redress in proceedings 

 Random audit power for the ACCC (f information or documents that the 
corporation is required to generate or publich under an industry code).  

 This will give the ACCC the ability to monitor compliance with these 
codes without relying on complaints, especially in situations where 
participants with less bargaining power are hesitant to report 
contraventions for fear of retaliation. 

 

Unfair Practices 

 Expands the scope of many existing provisions on unfair practices in the 
TPA and introduces additional provisions based on existing provisions in 
State and Territory fair trading laws. These include prohibitions for: 

 false or misleading representations relating to testimonials 

 false or misleading representations as to a requirement to pay for a 
contractual right that is wholly or partly equivalent to a provision 
under law 

 dual pricing 

 Suppliers will also be required to provide proof of transaction to consumers 
who are supplied goods or services of $75 or more (for transactions less 
than $75, proof of transaction is upon request) and allowing consumers to 
request an itemised bill for supply of services. 

Unsolicited selling 

 Currently regulation of unsolicited selling lies with the States and 
Territories. The ACL will include provisions dealing with unsolicited sales 
practices and the formation of unsolicited selling agreements. The national 
regime will: 

 apply to unsolicited sales where the total price paid under the 
agreement is over $100 or cannot be ascertained at the time the 
agreement is made 
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 will permit approaches Monday to Friday (9am to 6pm) and 
Saturday (9am to 5pm) 

 provide consumers a 10 business day cooling off period 

 Other legislation such as the Do Not Call Act is not affected. 

Consumer Guarantees 

 The ACL provides for statutory consumer guarantees that will apply 
uniformly across Australia in respect of the supply of goods and services. 

 Supply of goods — include guarantees as to title; undisturbed 
possession of the goods; the goods are free from any undisclosed 
security, are of ‘acceptable quality’; are fit for a purpose that the 
consumer discloses to the supplier; match their description or a 
sample; spare parts and facilities for the repair of goods are reasonably 
available for a reasonable period; and that any express warranty will be 
complied with. 

 Supply of services — include a guarantee that services will be provided 
with due care and skill; fit for the purpose that the person makes 
known to the supplier; and will be provided within a reasonable time. 

 In general, consumers will be entitled to have a supplier offer a refund, 
replacement or repairs if the guarantees are not met.  

 The ACCC will be able to take representative action for redress on behalf 
of consumers (with the written consent of consumers). 

 

Product Safety 

 The ACL creates a national consumer product safety regulatory regime. It 
also strengthens product safety enforcement and investigation powers to 
assist the ACCC and other agencies in taking a proactive approach to 
consumer safety. 

 Under the ACL, permanent product bans and mandatory safety standards 
will only be able to be made to apply nationally. This ensures that product 
safety concerns that are identified in one jurisdiction can be addressed 
consistently on a national basis. 

 As is the case with the other provisions of the ACL, the national product 
safety law is to be administered jointly by the ACCC and the State and 
Territory regulators. 

 The ACL will:  

 allow product safety standards, bans and recalls to be put in place 
where a reasonable foreseeable use, or misuse, may render an 
otherwise safe product dangerous; 

 allow the ACCC and other regulators to undertake product recalls 
directly where no supplier can be found 

 require suppliers to report serious product incidents to regulators. 
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 Civil penalties of up to $1.1 million for corporations and up to $200,000 for 
individuals will apply for breaches of provisions relating to safety of 
consumer goods and product related services. Penalties of $16,500 for 
bodies corporate and $3,300 for other persons will apply for failure to 
comply with disclosure requirements (including failing to report a “serious 
injury incident”). 

 The ACL also includes extra market surveillance and enforcement powers 
for regulators including: 

 the power to enter public premises to inspect, photograph or 
purchase any consumer good or product related service; 

 the power to require a supplier to provide the ACCC or the Minister 
with information, documents or evidence about those goods and/or 
services;  

 the power to enter premises without a search warrant if the occupier 
has consented or there is an immediate danger to life or public 
safety; and 

 the power to apply to a court to order the destruction or disposal of 
consumer goods that do not comply with a safety standard, ban or 
recall notice. 

 

Lay-by agreements 

 There are currently no provisions in the TPA specifically addressing lay-by 
agreements. Only the ACT, NSW and Victoria currently regulate these 
agreements. Under the ACL: 

 A lay-by agreement will have to be in writing and transparent. 

 A consumer will be able to terminate a lay-by agreement at any 
time prior to the delivery of the goods. 

 A supplier will only be able to terminate a lay-by agreement under 
specified circumstances before final payment is received. 

 In the event of cancellation by the supplier, the consumer is entitled 
to a full refund of amounts paid. 

 In the event of cancellation by the consumer, the consumer may be 
required to pay a cancellation charge reflecting the business’s 
reasonable costs. 

 

ONLINE COMPETITION AND CONSUMER ISSUES 

E–Commerce 

 As an area of commercial activity which will continue to expand, one of the 
ACCC’s priorities is to identify and respond to consumer and competition 
concerns in e-commerce and related online activities. 
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 eBay/PayPal — Following on from meetings between eBay 
representatives and the ACCC, in July 2010 eBay changed its payment 
policies so that its millions of Australian members are no longer required to 
offer eBay owned PayPal as a payment option. 

The changes will improve competition in an emerging financial services 
market while ensuring consumers always have access to safer payment 
options when shopping on eBay’s Australian site. 

The ACCC was investigating complaints that eBay and PayPal may have 
engaged in conduct that had the effect of, or was likely to have the effect 
of, substantially lessening competition in contravention of section 45 of the 
TPA. 

The ACCC decided to discontinue its inquiries into eBay's payment 
policies.  However, it intends to monitor the implementation of these 
changes and their effect on the payments market generally.   

 Redhotpie — In July 2010 the ACCC’s court action against the operator of 
the dating website www.redhotpie.com.au concluded, with court orders 
that Jetplace disclose to affected users of the website that it created 1371 
profiles purporting to represent actual users of the website who resided in 
cities and towns across Australia. Jetplace will offer to provide refunds to 
those who can demonstrate that they were misled by the conduct into 
paying for membership of the website. 

 StoresOnline — The Federal Court found that e-commerce marketing 
companies StoresOnline International, Inc. and StoresOnline, Inc made 
misleading and deceptive representations regarding the price of their 
business e-commerce software packages, which were promoted through a 
series of seminars, primarily to those wishing to set up small businesses 
operations. 

These proceedings show the ACCC's willingness to pursue proceedings 
against overseas corporations when such corporations engaged in 
conduct in Australia which affected Australian consumers. 

 

Online Scams 

 Powerball Win – A scammer, Constantine 'Con' Barris, and his company, 
Powerballwin.com.au Pty Ltd, set up a website - the scheme claimed to 
predict numbers to help win all the divisions of Powerball.  But the 
predicted numbers failed to produce any dividend for subscribers to the 
service. An internet website and servers located in the UK and USA were 
used to promote and run the scam. 

The ACCC instituted proceedings three working days after the first 
complaint was received, seeking and received ex parte orders to freeze 
bank accounts,  

Justice Tracey in awarding compensation of $48,163 labelled the scheme 
as "bogus", saying "All too often unscrupulous individuals seek to enrich 
themselves by devising schemes under which unsuspecting victims are 
induced to part with their money and other property."   
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PRODUCT SAFETY 

 The ACCC’s work in product safety is an important and expanding task for 
the agency. 

 The ACCC is responsible for product safety in consumer products 
generally – products available to consumer in the national marketplace 
used in personal, domestic or household consumption. A number of other 
Commonwealth regulators oversee recalls for specific product categories 
(eg FSANZ, TGA). The ACCC acts as a safety net to ensure there are no 
gaps in Commonwealth regulatory coverage. 

 From January 2011, the new national product safety regime under the 
Australian Consumer Law will introduce a consistent national approach to 
product safety standards, bans, recalls and reporting and notification 
requirements applies. There will also be a new, national enforcement 
framework, with a greater national coordination role for the ACCC. 

 

Harmonisation 

 In preparation for the commencement of the national product safety 
regime under the ACL, the ACCC has been involved in the harmonisation 
of existing bans and standards. 

 Previously, there were around 177 product safety regulations in operation 
across all the jurisdictions in Australia, with the effect that substantial costs 
were imposed on businesses for little extra benefit.   

 Through the product safety harmonisation process, MCCA undertook to 
rationalise these disparate regulations and develop a single harmonised 
system under the TPA. 

 At the end of this process, there will be a total of 54 national consumer 
product safety regulations in force, comprising 34 standards and 20 bans.  
The ACCC has been involved in advising the Minister on the creation of a 
number of standards, temporary bans and a permanent ban. 

 

Product safety enforcement and compliance 

The ACCC’s product safety enforcement action has continued. Notable recent 
interventions include 

 Woolworths Ltd t/a Big W providing a court enforceable undertakings in 
relation to the supply of children’s nightwear products that carried the 
incorrect fire warning label. Woolworths Ltd has undertaken to: 

 refrain from supplying children’s nightwear products that do not comply 
with the Standard; 

 implement an Action Plan developed by Big W 

 conduct a review of its recall procedures 
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 develop and implement a training program for its buying and quality 
assurance staff for the purpose of ensuring compliance with the 
Standard 

 provide $200,000 towards a research project into the Standard 

 donate $200,000 to the Sydney Children’s Hospital Randwick. 

 Philip James Robinson – on 26 May 2010 the ACCC began criminal 
proceedings in the Federal Court, against Philip James Robinson of South 
Australia. The ACCC alleges that on eight occasions between December 
2007 and July 2008, Mr Robinson supplied infant sleeping bags that did 
not comply with a consumer product safety standard in that they did not 
have a fire hazard information label, contrary to section 75AZS of the TPA. 

 Cut Price Imports – Between April 2006 and September 2009 Alvaton 
Holdings Pty Ltd trading as Cut Price Imports supplied more than 10,000 
non-compliant baby rattles to retailers across Australia. Tests conducted 
on the rattles during an ACCC product safety survey found that they 
contained parts constituting a choking/suffocation hazard. The Bao Bei 
(Zhiyue) key rattle was also found to break apart, causing an 
inhalation/ingestion hazard.  By consent, the Federal Court made 
declarations, injunctions, ordered a trade practices compliance program 
and awarded costs. 
 

Outreach and information dissemination 

 Significant changes to the way in which consumers are being informed of 
product recalls are underway.  

 In a major report, the ACCC’s review of the Australian product safety recall 
system analysed the effectiveness of the current recall system. 

 Product recalls are a crucial part of the Australian consumer product safety 
system – over the past 23 years, more than 10,000 recalls have taken 
place.  In 2009 there were 779 recalls in Australia, some involving many 
thousands of products. However, consumer responses to product recalls 
have varied widely and in some cases have been nearly non-existent. 

 The ACCC’s report gives a blueprint for changes to the recalls system, 
particularly about how consumers are alerted to recalls, with the aim of 
increasing awareness and recall response rates. 

 There is a real need for suppliers to implement tailored communications 
strategies in the event of a recall. The days of relying just on newspaper 
advertisements as the major method of communication are past. 

 Highlighting the importance of utilising new communication methods, the 
ACCC has taken a leaf out of its own book to announce the release of this 
report. It has:  

 sent 'tweets' on a newly established Twitter account: 
@productsafetyAU.  

 blogged on a range of relevant sites  
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 developed  a new recall 'widget'* which will be trialled on a 
range of relevant websites shortly, and  

 directly emailed hundreds of industry associations and 
stakeholders. 

 The new Product Safety Australia website, www.productsafety.gov.au 
also allows consumers and businesses to sign up for electronic recall 
alerts about the types of products of most interest to them, such as 
children's products. 

 Other steps the ACCC is taking to improve recall effectiveness includes 
encouraging suppliers to place tracking labels on their products to enable 
the product to be easily traced as it moves through the supply chain and 
into the hands of consumers. 

 Suppliers will also be encouraged to use online warranty cards and 
registration systems and make greater use of loyalty card data to identify 
consumers who bought products which were later recalled. 

 The report also flags that the ACCC will not accept that a recall is finalised 
until the cause of the problem is identified and measures are put in place 
to ensure that it does not recur. 

 Many of the measures to improve the effectiveness of the recall system 
will be reflected in new recall guidelines for suppliers. 

 

CONCLUSION 

 Trade Practices and consumer protection law in Australia has undergone 
some of the most significant changes over the past 12 months as we have 
seen in the 36 year history of the Act. And it can be expected that the law 
will be subjected to constant scrutiny both as to its letter and its 
administration. For the Act has implications for all businesses operating in 
Australia and for all consumers in almost every aspect of their daily 
activities. 

 The ACCC remains constantly mindful of the increasing responsibilities 
conferred on it by Australian Governments – and the expectations held in 
the community as to the manner in which those responsibilities will be 
carried out. 

 The ACCC now has deeply imbued in its culture its often expounded 
principles of confidentiality, timeliness, consistency, fairness and 
transparency with its resultant accountability.  In addition our team have 
developed their skills of strategic analysis in determining the appropriate 
course of action to be taken in relation to all issues that come before them.  

 We will be always sensitive to the implications of our processes and 
determinations on those affected by them, and adapt our approach to 
strike the appropriate balance between meeting the imperatives of 
businesses with whom we are dealing, consumers whose welfare is our 
fundamental mandate and the rigorous enforcement of the law pursuant to 
the duty entrusted to us by Australian Parliaments.  
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The landscape remains a dynamic and challenging environment for those of 
us who work in competition and consumer law.  There is new ground to cover 
and there are established areas that would benefit from reform. 

I wish you well for the rest for the conference and hope you enjoy the next two 
days.  


