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Glossary

This glossary endeavours to provide practical nregmof terms in the context of this
advice. However, readers may need to consideeti@d meaning of some terms under
theWater Act 200{Cwlth) and obtain legal advice on these definisiof required.

allocative efficiency is a situation in which resces are used to produce goods and
services that provide the maximum benefit to sgcikn
important condition for allocative efficiency isathprices for
services reflect the value society places on thx¢ Imest
alternative use of the resources used to producssditvice.

Basin state means the following:
(&) New South Wales
(b) Victoria
(c) Queensland
(d) South Australia
(e) Australian Capital Territory.

Basin water resources means all water resourcégwdr beneath, the Murray—
Darling Basin, but does not include:

(a) water resources within, or beneath, the Murarling
Basin prescribed by the regulations for the purpadge
this paragraph, or

(b) groundwater that forms part of the Great AgadBasin.

bulk water charge means a charge payable for thagst of water for, and the
delivery of water to, any of the following:

(a) infrastructure operators
(b) other operators of reticulated water systems

(c) other persons prescribed for the purposesisf th

paragraph.
distribution is a payment, or the declaration pbagment, to a member
customer from its profits or reserves by a memaren
operator.
draft advice Water infrastructure charge rulestdadfice (April 2008)
draft rules Draft water charge (infrastructureesu2009
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infrastructure operatoris a person who owns or operates infrastructureteror

infrastructure service

irrigation right

irrigation district

irrigation

more of the following purposes:

(a) the storage of water

(b) the delivery of water

(c) the drainage of water

for the purpose of providing a service to anotherspn.

means access, or a serviceded in relation to access, to
water service infrastructure and includes the gmrdelivery,
drainage and taking of water.

is a right that a person has agaan operator to receive water,
that is not a water access right or a water delivight.

is an area or district supplieith water via an infrastructure
supply network (channels, pipes and other strusjlwperated
and maintained primarily to supply water for usém that
district.

is an infrastructure operator that operates watefsice

infrastructure operatorinfrastructure for the purpose of delivering wdtarthe

irrigator

member owned
operator

Murray—Darling
Basin

primary purpose of being used for irrigation.

is a person who receives water delivanviges from an
irrigation infrastructure operator. This may inakua person
who receives water for any purpose, such as stodk a
domestic.

is one for which the volume of water to which itstomers
are entitled in relation to a water access entileinneld by the
operator is more than the total volume of watewldach
customers are otherwise entitled.

is the area falling within the boundary describethie dataset
that:

(a) is titled ‘Murray—Darling Basin Boundary—Water Act
2007

(b) has a dataset scale of 1:250 000

(c) specifies the boundary of the Murray—Darling Basin
drainage division derived from the dataset titled
‘Australia’s River Basins 1997’ and is dated 30€Ju897

(d) is held by the Commonwealth.
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National Water
Initiative

non-member owned
operator

operator

position paper

regulated charge

regulated water
charges

surface water

termination fee

transformation

means the intergovernmental agreement on a naticatet
initiative between the Commonwealth of Australia &ime
governments of New South Wales, Victoria, Queertslan
South Australia, Western Australia, Tasmania, thistralian
Capital Territory and the Northern Territory (asearded from
time to time).

is one for which the volume of water to which itstomers
are entitled in relation to a water access entileinneld by the
operator is equal to or less than the total volom&ater to
which customers are otherwise entitled.

is an infrastructure operator.
Water charge rules position papeptember 2008)

means a charge of a kind refesriedparagraph 91(1)(a), (b)
or (d) of the Water Act but does not include:

(a) a fee to which rule 13 of th&/ater Market Rules 2009
applies or

(b) a fee to which rule 6 or 8 of thWater Charge
(Termination Fees) Rules 20@9plies.

are charges to which the water charge rules (D®&ision 1,
Part 4 of the Water Act) can apply.

includes:
(a) water in a watercourse, lake or wetland
(b) any water flowing over or lying on land:
I. after having precipitated naturally or

ii. after having risen to the surface naturallynfro
underground.

means a fee levied by an irrigatidrastructure operator
when a delivery entitlement is surrendered to tifi@structure
operator to terminate any rights or obligation®asged with
that delivery entitlement (including any requirerhenpay an
access fee).

is the process by which an irriggiermanently transforms
their entitlement to water in relation to an irtiga right
against an operator into a water access entitleheddtby the
irrigator (or anybody else), thereby reducing thare
component of the operator’s water access entitiemen
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upper bound pricing means the level at which, midwmonopoly rents, a water
business should not recover more than:

(a) the operational, maintenance and administrainats,
externalities, taxes or tax equivalent regimes

(b) provision for the cost of asset consumption

(c) provision for the cost of capital (calculatesing a
weighted average cost of capital).

volumetric charge is a fee charged on the bagiseofjuantity of water delivered.

water access right is any right conferred by ataura law of a state to hold water
from a water resource or to take water from a wagsource.
This includes stock and domestic rights, riparights, a
water access entitlement, a water allocation agd#rer right
relating to the taking or use of water prescribgddgulations
made under the Water Act.

water access is a perpetual or ongoing entitlement, by or uradlw of a
entitlement state, to exclusive access to a share of the wedeurces of a
water resource plan area.

water allocation is the specific volume of watdoedted to a water access
entitlement in a given water accounting period.

water charge rules are rules made by the MinisteCfimate Change and Water
under s. 92 of the Water Act that relate to reguaavater
charges.

water market rules are the ‘Water Market Rules 2009

water delivery right is a right to have water deted by an operator.

water resource means:

(a) surface water or ground water or

(b) a watercourse, lake, wetland or aquifer (whetinenot it
currently has water in it)

and includes all aspects of the water resourcéu@intg water,
organisms and other components and ecosystems that
contribute to the physical state and environmerdhle of the
water resource).
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Summary

TheWater Act 200{Cwilth) (the Water Act) creates new institutioaadd governance
arrangements to address the sustainability and geament of water resources in the
Murray—Darling Basin (MDB). Among other things, téater Act gives the Minister
for Climate Change and Water (the minister) the aflmaking water charge rules. The
role of the Australian Competition and Consumer @uossion (ACCC) in relation to
these rules is to advise the minister on the comtithe rules and to monitor
compliance with, and enforcement of, the rules.

The minister has written to the ACCC requesting@sen water charge rules by
June 2009.This paper sets out the ACCC's final advice torthirister on the water
infrastructure charge rules. This is accompaniegdroposed rules—the draft water
infrastructure charge rules.

In response to the minister’s request for advice ACCC released an issues paper in
May 2008 on water charge rules for charges payahleigation infrastructure
operators. This was followed by an issues papdxutkiwater charge rules, released in
July 2008. In September 2008 the ACCC releasqubggion paper on water
infrastructure charge rules, which brought togethese two consultation processes.
The ACCC then released its draft advice in ApridD20

The ACCC also held meetings with stakeholders thinout the process and held a
public forum in Sydney on 30 April 2009 followinge release of the draft advice.

The ACCC has received 72 written submissions ipaese to these papers and has had
regard to these submissions in developing its &dara draft rules (see appendix 2 for
a list of submissions). The issues papers, posgaper, draft advice and draft rules,

and submissions made to these papers can be vaawibe ACCC website
(www.accc.gov.au).

Form of regulation

A key issue in developing the draft rules is therf@f regulation to apply to the
various types of operators across the MDB. Thdigsussed in chapter 3.

In developing the water infrastructure charge rulles ACCC’s main objectives
included developing rules that:

« contribute to achieving the Basin water chargingcives and principles
(Schedule 2 of the Water Act)
e address the underlying market failure

« take into account the governance arrangementdraktructure operators—
whether an operator is member owned or non-membeed

1As required under s. 93(1) of the Water Act.
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e take into account current and historical chargimgragements of infrastructure
operators

« provide a net benefit.
The Basin water charging objectives and principiekide to:

« promote the economically efficient and sustainaisie of water resources and
water infrastructure assets

e ensure that operators receive sufficient revenyedeide the required services
« facilitate efficient water markets

« (give effect to the principles of user-pays

« achieve pricing transparency

« avoid perverse or unintended outcomes

« encourage full cost recovery

e ensure consistency in charging where entitlemawetalale to be traded.

The infrastructure associated with water supply @eldzery exhibits natural monopoly
characteristics, which means that competition Igaly to develop between operators.
In the absence of competition, prices, qualityyiserlevels and innovation can diverge
from competitive levels, which could result in lesBcient market outcomes.

However, member ownership of natural monopolidi&kéty to provide sufficient
incentives to ensure efficient investment and dngrgutcomes for member customers.
Therefore, the risk of adverse outcomes in theradesef regulation is strongest for
non-member owned operators.

Notwithstanding this, member owned operators miigivie incentives to unfairly
discriminate against their non-member customersh @liscrimination could deter
transformation and the trade of water entitlementsof the operator’s district. This in
turn could distort outcomes in the water market.

To address these concerns, the ACCC is recommendimge-tiered approach for the
regulation of the various types of operators. Tired tiers are to apply to operators
depending on the type of market failure and theennlity of any resulting
inefficiencies.

Tier 1 rules will address issues of discriminatpriging and transparency. Publishing
requirements to promote transparency will applglt@perators, with broader
requirements applying for operators servicing ntbes 10 GL of entitlement. Non-
discriminatory pricing rules will apply to all membowned operators, with approval or
determination requirements applying to member ovwopatators that make a
distribution to their members and that provide g@®win relation to more than 10 GL
of entitlement.

Tier 2 rules will address concerns about asymmetfezmation and a lack of
transparency in the processes used by operatdet¢amine their charges. These will
apply to the larger member owned operators andreedium-sized non-member
owned operators not captured under tier 3.
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Tier 3 rules will address the potential misuse afket power and resulting
inefficiencies, and will apply to the larger nonsmger owned operators.

Each of these proposed tiers of regulation areudsad in more detail below.

Tier 1—transparent and non-discriminatory pricing

The primary purpose of the tier 1 rules is to inyerthe transparency of fees and
charges and address the issue of discriminatocingrpractices.The tier 1 rules will
require that:

e operators publish, or otherwise make availablar #ahedule of regulated fees and
charges

« there is no unwarranted price discrimination byraps against any non-member
customer

« where member owned operators pay distributionslated fees and charges reflect
a rate of return commensurate with the commerisklinvolved.

Publishing requirements will apply to all operatdsoader publishing requirements
will also apply to operators where the total voluoh@ntitiement to which it and its
customers are entitled in the MP&«xceeds 10 GL. The non-discrimination rules will
apply to all member owned operators, with additicadeguards applying where
member owned operators servicing more that 10 Gdnaflement pay distributions to
member customers.

Publishing requirements
Under the proposed publishing requirements, altatpes will be required to:

« provide a current schedule of regulated fees aadyels to their customers before
the end of the three-month transitional periodrédfte rules are registered

e provide a schedule of regulated fees and chargd®iiocustomers whenever there
are changes to those fees and charges

« provide a schedule of regulated fees and chargasytmew customers when they
become a customer

« provide a copy of their current schedule of feas @marges to any person who
requests it in writing within 20 business dayseaxfaiving the request.

Where the total volume of entitlement to which gemtor and its customers are
entitled exceeds 10 GL, that operator will alsaodmpiired to publish its schedule of
fees and charges on its website, in a newspapee@spapers) circulated in its area of
operations or in th€ommonwealth of Australia Government Notices Gazite
Gazette). These operators will be required to @dodhach time changes are made to

2 Schedule 2, clause 2(d) of the Water Act.

3 Or within the relevant state if the state haedph to whole-of-state coverage under the Watedr Ac
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their fees and charges. This provision is expetdegpply to approximately 23
operators across the MDB (appendix 1).

The publishing requirements should contribute taeagng the Basin water charging
objectives and principles by making market inforimratreadily available to market
participants and by promoting pricing transparefocywater storage and delivery
services.

The two levels of publishing requirements are ideghto balance the compliance costs
of broader publication of fees and charges withitlseeased benefit of making market
information more widely available. The publishiregjuirements are discussed in more
detail in chapter 4. Also, see Part 4 of the duaés.

Non-discriminatory pricing requirements

The non-discrimination rules will apply to reguldteater infrastructure charges
levied on customet®f member owned operators. These rules will priodifferential
charging towards non-member customers of membeedwperators except where
differentials reflect differences in actual coste@ssarily incurred.

Discriminatory charging against non-member custeneelikely to violate a number of
the Basin water charging objectives and princigleparticular, discriminatory
charging could deter transformation and/or traéstod tradé or result in operators
moving away from user-pays chargihg.

As the compliance costs of the proposed non-discatary pricing rules are likely to
be smalP the ACCC'’s view is that all member owned operasbrsuld be subject to
these rules.

Member owned operators could also discriminatersgaineir non-member customers
through the payment of distributions to their mersb8&uch discriminatory behaviour
cannot be addressed through the non-discrimingiacing rules and hence an
additional safeguard is required. For these opesatiee ACCC is proposing that it
approve or determine charges by considering tleeafateturn used by the operator to
set the level of charges.

Schedule 2, clause 2(d) of the Water Act.

These rules will apply to all regulated waterrgjes except water management and planning changes a
termination fees that are allowed over the watergh (termination fees) rules.

Customers include irrigators, stock and domesti@siand private diverters.

One of the Basin water charging objectives isitilifate the efficient functioning of water markéSchedule 2,
clause 2(c) of the Water Act). This requires irtiga to be able to transform and trade entitlemestts minimal
deterrents or distortions. Transformation is thecpss whereby an irrigator’s irrigation right ifatéon to a
group water entitlement held by an operator is eoted into a separately held water entitlement.

Schedule 2, clause 2(d) of the Water Act.

For operators that already comply with this regmient, the costs are likely to be very low to nil.
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However, in applying proportionate regulation, &@CC considers that the size of an
operator’s business is another important factonddethe ACCC is recommending
that only member owned operators of a sufficieng¢-stthat is, the total volume of
entitlement to which the operator and its custoraeesentitled within the MDB
exceeds 10 GL—that pay a distribution or otherwis®/ide a financial benefit to their
members be subject to the these requireniénts.

The non-discriminatory charging requirements aseused in more detail in
chapter 4. Also, see Parts 3 and 7 of the dradsrul

Tier 2—network service plans
The tier 2 rules will apply to:

« member owned operators where the total volume tifement to which the
operator and its customers are entitled withinMiizB*? exceeds 125 GL

¢ non-member owned operators where the total voluneatitlement to which the
operator and its customers are entitled withinMiB** exceeds 125 GL but is less
than 250 GL.

Under current arrangements, Murrumbidgee Irrigationited, Murray Irrigation
Limited, Coleambally Irrigation Cooperative Limite@entral Irrigation Trust and
SunWater are expected to be subject to the tiale®.r

The proposed rules will require operators to:
« develop and consult on a network consultation pa9€P) that details options for

the operator’s network over a five-year period

« develop and provide to customers a network seplae (NSP), based on the
outcomes of the NCP consultation process, whichildahajor capital works and
associated expenditure and provides estimatesanfieb over a five-year period

« provide their NSP to the ACCC for review by an ené& engineering consultant
and provide this review to customers

e publish a schedule of fees and charges beforedb@ye into effect

- develop and provide customers with a copy of aorinftion statemettthat
outlines and explains any changes from those gated in the NSP each time
charges are to change.

10" Or within the relevant state if the state haedph to whole-of-state coverage under the Watedr Ac

1 This requirement is expected to capture membeedvoperators listed in appendix 1 that make Bistions to

member customers.

12 Or within the relevant state if the state hagdph to whole-of-state coverage under the Watér Ac

13 Or within the relevant state if the state hagdph to whole-of-state coverage under the Watér Ac

" The information statement was called an explagatmtement in the position paper, but terminolbgy been

changed to avoid confusion with the explanatortestent required for regulation and legislation.

Water infrastructure charge rules: Final advice—eJ2009 Xvii



The development of an NCP and NSP should occeaat kevery five years but may
occur more often at the discretion of the operatim—example, if there are unexpected
changes in expenditure that require the NSP tmbwtetely revised.

Operators will also be able to change charges (edeme changes do not completely
align with those proposed in the NSP) without negdo revise the NSP. In such
circumstances, tier 2 operators will be requiredublish the new schedule of fees and
charges in line with the tier 1 requirements anddweelop and provide to customers an
information statement. The information statemensinexplain any changes and the
reasons for those changes, including reasonsflereihces between the published fees
and charges and those proposed in the NSP.

These rules should contribute to achieving the Bagiter charging objectives and
principles by:

e providing additional rigour around the price-seaitprocesses of these operators

¢ ensuring that operators revisit their planning psses regularly enough to ensure
they are earning sufficient revenue streams toeethe required services

¢ promoting pricing transparency to facilitate effict water use and trade

« ensuring that customers are able to provide ingotan operator’'s planning and
price-setting processes.

These benefits should outweigh any additional ¢esgecially as many of these
operators already undertake similar processes raldrge enough to absorb the
additional costs.

More information on the tier 2 requirements is eaméd in chapter 5. Also, see Part 5
of the draft rules.

Tier 3—price approvals or determinations

The tier 3 requirements—price approvals or deteatns—are to apply to non-
member owned operators where the total volume ttfement to which the operator
and its customers are entitled within the MP&ceeds 250 GL. Under current
arrangements, this threshold is expected to cafiate Water, Goulburn-Murray
Water and Lower Murray Water.

Tier 3 operators will be required to seek regulasgproval (or determination) for their
charges over a defined regulatory period. For rapstators, the regulatory period will
be three years initially and four years for all seduent periods. However, where an
operator is also subject to price regulation impees of its urban water supply activities,
the ACCC may approve a period of a different lerggitas to align these two
processes.

15 Or within the relevant state if the state haedph to whole-of-state coverage under the Wateér Ac

Xvili Water infrastructure charge rules: Final advice—eJ2009



Through the approval or determination processegelator will assess the operator’'s
proposed charges for the period and will approveetermine the charges for each
year of the regulatory period. Charges in the seéctinrd and fourth years of a
regulatory period will also be adjusted beforedbenmencement of each year to allow
for updated demand (or consumption) forecasts teskd in determining charges.

The tier 3 rules include:

« the pricing principles to be used in approving etedmining the level of charges
« the information that will be required from operator

« the processes that are to be followed by the régutend regulated operators in
having regulated water charges approved or detednin

¢ any transitional arrangements.

The approval or determination of water chargesastrtikely to constrain market

power, result in efficient water chardgfeand consistent water charging practices across
the MDB, and improve transparency. Therefore, likisly to have the highest benefits
compared with other regulatory options. Howevels @ potentially costly option and
should only apply where an operator’'s governan@ngements do not limit the
potential for misuse of market power and where @erator is large enough that the
potential impact warrants further regulation. Herthe ACCC believes that only
non-member operators that are sufficiently largeutdhbe subject to the tier 3 rules.

The draft rules establish transitional arrangemethiish provide for the New South
Wales Independent Pricing and Regulatory Tribundle responsible for undertaking
the next determination for State Water. In additmmrrent determinations made by the
Essential Services Commission in Victoria will remi force until their expiry.

Upon the expiry of these price paths, the propesks give the ACCC responsibility
for undertaking approvals or determinations actbesVIDB on the basis that this
would be most effective in contributing to achieythe Basin water charging
objectives and principles.

In particular, regulation by the ACCC rather théates-based regulators is more likely
to result in consistent water charging across th&m which in turn will facilitate more
efficient water markets and the efficient use ofavaesources and water infrastructure
assets. Further, this approach is preferred giverACCC’s monitoring and
enforcement role under the Water Act. The ACCC s that, on balance, this
approach will offer the highest net benefit companéth an approach where multiple
regulators are responsible for undertaking appsowabeterminations. A more
prescriptive, complex and costly framework woul@a¢o operate in order to ensure
consistency of approach with multiple regulatordentaking approvals or
determinations across the Basin. The ACCC alscsrtbeg the mechanism to achieve
accreditation does not currently exist—it woulcelkrequire the relevant state to enact
legislation providing for the state agency to utale approvals or determinations
under the rules, and to confer any other necessangcidental powers onto the state

16 Efficient water charges should facilitate effitievater use, trade and investment in water infuatire assets,

which are Basin water charging objectives undeiager Act.

Water infrastructure charge rules: Final advice—eJ2009 Xix



agency. For these reasons the rules do not prémidbe accreditation of state agencies
to undertake approvals or determinations. Thesesgsare discussed in greater detail in
section 3.2.7.

More information on approvals and determinationsoistained in chapter 6. Also, see
Part 6 of the draft rules.

Amendments to the draft advice

Following further consultation and consideratidre ACCC has made changes to some
of its positions in the draft advice. These amemiare discussed below.

In relation to the timing of the tier 1 publishingquirements, the ACCC has changed
the period between the operator providing its saleedf fees and charges to customers
and the operator levying those fees and chargegataveeks (from one month). This
change was made in response to industry conceahdritpractice, operators set
charges as close to the billing time as possibtedier to best adjust the charges to
likely water availability (water allocations).

In relation to the tier 1 publishing requirement®perators servicing over 10 GL of
entitlement, these operators may now publish g&iedule of fees and charges on a
publicly accessible part of their internet sitet@asl of in the Gazette or in a newspaper
(or newspapers) circulating in their area of operst The Gazette and newspaper
options have been retained, however, for operdtatsmight not have an internet site.
This change was made in response to commentsavésgted parties that the internet
would be a less costly and more efficient meansoaimunicating with their customers
and other market participants.

In relation to the tier 2 rules, the ACCC has pded a longer transitional period to
provide operators with more time to fulfil theirlgations and to better align the
commencement of the rules with the start of thgatron season. Tier 2 operators now
have until 1 July 2011 to complete the tier 2 reguients.

Also in relation to the tier 2 requirements, the@Cwill commission an engineer to
review tier 2 operators’ NSPs (rather than reqgitimese operators to undertake this
task). Tier 2 operators must give the NSP to th€&Qvhen they provide it to their
customers or they may provide it to the ACCC befbre time in order to incorporate
any recommendations from the engineer into thd N&P. This change was made in
response to concerns raised by interested panasdmmissioning an independent
engineer would be an expensive exercise that wadddittle value since these
operators usually have sufficient in-house expettsverify their NSP.

Changes have been made to the tier 3 rules sthéhapproval or determination
undertaken prior to the commencement of a regulateriod will be in relation to
charges in each year of the regulatory period érattian just in the first year of a
regulatory period). Charges will then be updatethensecond, third and fourth year of
the regulatory period to adjust for changes in desh@ consumption forecasts. In
approving or determining charges in these subsegeamns, the ACCC may also
consider the impact of any proposed charges oe gtability across the regulatory
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period. These changes have been made to give redegnty to operators and
customers around price and revenue stability.

Also in relation to the tier 3 rules, the ACCC masommended a rule to allow it to
align the length of the regulatory period with teegth of a regulatory period that has
been determined by another regulatory body whegarator is subject to regulation
of its urban prices by that other regulatory boflyis rule should address the concerns
of Lower Murray Water that it would be subject ®t@minations that did not align in
respect of its urban water charges and its ruréémanarges.

The tier 3 rules have also been amended to inchelACCC'’s policy commitment to
retain the value of an operator’s regulatory abast (RAB) where it has previously
been set by a state agency. This will mean thabpleeator (and the ACCC) is now
bound to the value of the RAB determined by theestgency before the
commencement of the tier 3 approval or determingti@cess. The draft rules also
specify how the RAB must be rolled forward eachutatpry period. This will ensure
that there is no systematic revaluing of the RABalwlwould result in price shocks to
customers. This new rule and schedule do not datesth change in policy but instead
provide greater certainty about how the ACCC waairldct its previously stated policy
commitment.

Other amendments have been made to the rulesvaergreater clarity and to ensure
that the rules reflect the policy intent as outlime this advice.
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1 Introduction

The Murray—Darling Basin (MDB) extends across fstates and one territory and is
Australia’s most important agricultural region.

TheWater Act 200{Cwilth) (the Water Act), which came into effect ®March 2008,
creates new institutional and governance arrangememddress the sustainability and
management of water resources in the Basin. TheM&at builds on earlier reform
initiatives, including the National Water Initiai(NW!I) and the Murray—Darling

Basin Agreement (MDB Agreement). The Water Act tegsanew functions for the
Australian Competition and Consumer Commission (&3 (see chart 1.1).

The Water Act gives the Minister for Climate Chargel Water (the minister) the role
of making water charge rules. The ACCC'’s role iad@ise the minister on those rules
and to monitor and enforce compliance with thegtile

The main objectives of the NWI and the Water Aet tar promote the efficient use of,
and investment in, water infrastructure and tolitate the efficient operation of water
markets'® Water charge rules that encourage full cost regdVior water services will
contribute to achieving an economically efficientlaustainable use of water resources
and water infrastructure assét®Vater charge rules applied consistently and
transparently across the Basiwill facilitate the efficient functioning of water

market$® by removing distortions to trade and by sendiggals about efficient
investment in water infrastructure assets.

This paper is the ACCC's final advice to the mieistn the water charge rules for
water infrastructure fees and charges levied bemiafrastructure operators, including
bulk water operators and irrigation infrastructaperators?

The ACCC'’s advice on water charge rules for recpeémwater planning and
management costs is being developed through astepamsultation process and is
not the subject of this paper.

" sections 93(2), 94, 100A and 100D of the Water Ac

8 Clauses 58 and 64 of the NWI, and Schedules B3aidhe Water Act.

19" schedule 2, clause 3(3) of the Water Act.

20 schedule 2, clause 2 of the Water Act.

2L schedule 2, clause 3(7) of the Water Act.

22 schedule 2, clause 2(c) of the Water Act.

3 Water charge (termination fees) rules have bemthenand are available on the ACCC website. Water eharg

rules for water planning and managements are liErgloped under a separate process.
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Chart 1.1: Rolesof the ACCC under the Water Act

Water trading rules Water market rules

. . Rules relating to actions
Rules to be included in the of operators that restrict
Basin plan for the trading or unreasonably delay—

or transfer of tradeable . .

water rights (i.e. water transformation
access rights, water arrangements or
delivery rights and * the subsequent trade
irrigation rights) relating to of any entitlement
Basin surface and

groundwater resources. w

Advice to MDB Authority

Rules for water planning Water charge rules Bulk water
and management ) ) Rules relating to the

: Consider appropriate charges levied for the
Rules for water planning and methodology, mechanisms, provision of water
management charges structure and reporting storage and delivery
across the MDB to give requirements for regulated services to downstream
effect to principles of the water charges. water users
Water Act, including user (e.g. irrigation
pays and pricing infrastructure operators
transparency. - and rural town water
Advice to the minister Irrigation infrastructure authorities).

operator
Advice to the minister

Rules relating to charges
payable to an irrigation
infrastructure operator for:
* access, changing access or

terminating access to an

irrigation network services

in relation to the above.

Advice to the minister

1.1 Consultation process

In developing its final advice on water infrasturet charge rules, the ACCC undertook
an extensive consultation process. The ACCC hasaset the following papers for
consultation:

e anissues paper on water charge rules for chaegesb[e to irrigation infrastructure
operators
« anissues paper on bulk water charge rules

« aposition paper on water charge rules for chapggable to irrigation operators
and bulk water operators

« draft advice and draft rules.

The ACCC received a total of 72 submissions in@asp to these papers (a list of
submissions is contained in appendix 2). All wntgaibmissions are publicly available
on the ACCC'’s website.
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At each stage of the consultation process, the A@Rited comment from the Basin
state water ministers and agencies, operatorsesttsl stakeholders and the public.
The ACCC also published notices in national andoresy newspapers and on the
internet notifying stakeholders of the public foramd inviting submissions in response
to the issues papers, position paper and draftadvi

The ACCC held numerous meetings with key stakemsltteoughout the public
consultation process. The consultation processpmi®aded stakeholders with the
opportunity to discuss issues directly with commoisers and the ACCC. The final
advice takes into account all of the submissiotsa@mments made in meetings and
the public forum.

1.1.1 Issues papers

The issues paper on water charge rules for chaaesble to irrigation infrastructure
operators was released for public consultation®@May 2008. The issues paper
addressed all regulated water charges payabledation infrastructure operators.
Submissions in response to the issues paper wererdl5 July 2008. The ACCC
received 31 written submissions, many of which adsed termination fees.

An issues paper on bulk water charge rules waaseteon 7 July 2008. The issues
paper addressed the issues relating to bulk whtege rules and charges payable to
bulk water operators. Submissions to the issuesrpapre due on 18 August 2008. A
total of 14 written submissions were received spanse to this issues paper.

1.1.2 Position paper

On 30 September 2008, the ACCC released the pogitiper on water charge rules for
infrastructure operators for public consultation.

As a result of the proposed changes to the Wateurdaer the Intergovernmental
Agreement on Murray—Darling Basin Refotfithe ACCC began developing water
charge rules applicable to irrigation infrastruetand bulk water operators
(infrastructure operators) as part of a joint pescé\ccordingly, the position paper
brought together the previously separate strandsle$ development and set out the
ACCC'’s preliminary positions for charges payablértigation infrastructure operators
and bulk water operatofsSubmissions in response to the position paper digeeon
24 November 2008, and the ACCC received 16 writdymissions.

1.1.3 Draft water infrastructure charge rules and d  raft advice to the
minister

The ACCC'’s draft advice on water infrastructurergearules (the draft advice),
including draft water infrastructure charge ruldgee(draft rules) and an accompanying
explanatory statement, was released for publicudtatgon on 6 April 2009.

24 Seehttp://www.coag.gov.au/coag_meeting_outcomes/20883docs/Murray Darling_IGA.pdf

» Charge rules for termination fees were developesligh a separate process.
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Submissions in response to the draft advice, imotuthe draft rules and explanatory
statement, were due on Friday 8 May 2009, and (bE® received a total of 11
written submissions.

1.1.4 Public forum

As part of its consultation process, the ACCC feefuliblic forum in Sydney on
Thursday 30 April 2009 following the release of thaft advice and draft rules. Notes
and presentations made at the public forum ardadblaion the ACCC website.

1.2 Structure of paper
This paper is structured as follows:

Chapter 2 outlines the legal framework establishing the scapd purpose of the water
charge rules with respect to water infrastructeesfand charges.

Chapter 3 outlines the market failure that the rules arendesl to address and the
general form of regulation for the water chargesul

Chapter 4 outlines thdier 1 water charge ruleghich will require all operators to
publish regulated water charges and prevent digtaitory pricing.

Chapter 5 outlines the tier 2 rules, which will require largnember owned operators
and medium-sized non-member owned operators towatertain procedures when
determining their regulated water charges.

Chapter 6 outlines tier 3 rules, which will require largermmember owned operators
to be subject to approvals or determinations af tiegulated water charges.

Chapter 7 outlines monitoring and enforcement arrangementgutne water
infrastructure charge rules.
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2 Water charge rules

This section considers the legal framework thatiappo the water charge rules,
including amendments to thgater Act 200{Cwilth) (the Water Act) made by the
Water Amendment Act 2008wilth) .2

The Water Act gives the Minister for Climate Charmgel Water (the minister) the role
of making water charge rules. The role of the Aalgin Competition and Consumer
Commission (ACCC) is to advise the minister on éades and to monitor and
enforce compliance with the rulé&s.

Water charge rules are rules that must be applrehwietermining regulated water
charges, including rules relating to water infrasture fees and charges levied by bulk
water and irrigation infrastructure operators.

As a result of the amendments to the Water Actwihier charge rules apply to water
charges as they relate to:

« Basin water resources

« water service infrastructure that carries Basinewegsources

« water service infrastructure that carries water llas been taken from a Basin
water resource

« water access rights, irrigation rights or wateiagl rights in relation to Basin
water resources.

Further, Basin jurisdictions may elect to make waterges outside the Basin subject
to the water charge rulés.

The water charge rules do not apply to chargesspeact of urban water supply
activities beyond the point at which the water basn removed from a Basin water
resource?

2 The Water Amendment Act came into force on 15eDawer 2008.

27 Sections 93(2), 94, 100A and 100D of the Water Ac

% gection 91(2) of the Water Act.

2 This was provided for at a Council of Australiaav@rnments meeting (see COA&Jreement on Murray-

Darling Basin Reform3 July 2008, paragraphs 2.4.4 and 6.17 to 6 A@Xteen enacted in legislation (see
Part 4A of the Water Act). As yet, no Basin jurigain has endeavoured to pass legislation to allow
implementation of the rules outside the Basin.

Section 91(3) of the Water Act.
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2.1 What are the objectives of the water charge rul  es?

The Water Act states that the water charge rulest gantribute to achieving the Basin
water charging objectives and principfé§.hese objectives, which are drawn from the
National Water Initiative (NWI¥? include:

« promoting economically efficient and sustainable abwater resources and water
infrastructure assets

 facilitating efficient functioning of water markets

« implementing user pays principles

« achieving transparent pricing and cost recovery

« avoiding perverse or unintended pricing outcomes.

The Water Act also states that, in providing advacthe minister on proposed water

charge rules on charges payable to infrastructpeeators’ the ACCC must have

regard to the:

« governance arrangements of those operators

« current charging arrangements of those operators

« history of charging arrangements of those opergtas appendix 4).

2.2 What is the scope of the water charge rules?

The Water Act and the subsequent amendments maithe byater Amendment Act
provide that the water charge rules may deal vighfollowing matters:
« rules that must be applied in determining the arhofiregulated chargé&s

« terms and conditions that may, or must not, be sedan relation to regulated
charge®

« prohibition of regulated charges of a particularckin specified circumstancés

« the imposition of a requirement on the person dateéng the amount of regulated
water charges to publish the details of the chaagelsthe process for determining
the amount of the chardgés

Schedule 2 of the Water Act.
32 section 92(1)(c) anBchedule 2 of the Water Act. The Basin water charginjectives and principles are set out
in full in appendix 3.

33 As defined under s. 7 of the Water Act.

3 section 92(3)(a) of the Water Act.
% section 92(3)(b) of the Water Act.
% Section 92(3)(i) of the Water Act.

37 sections 92(3)(j)(i) and (ii) of the Water Act.
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transitional arrangements for the introductionasfchanges to, water charge rdles

rules that deal with the determination, or approkglthe ACCC of regulated water
charges, including’

« the process to be followed in applying for, and mglor giving, determinations
or approvals

« the effect, and duration, of a determination orrapal

« the information that an applicant for a determioatdr approval must give the
ACCC about the application

« the timing of the steps in the process in whichapplication and the
determination are made or the approval is given

the accreditation by the ACCC of arrangements undhéch regulated water
charges are determined or approved by agenciée ctates

2.3 What fees and charges do the rules cover?

The draft rules cover the following types of regathwater charges:

bulk water chargés

fees or charges payable to an irrigation infrastmeécoperator for access to, or
changing access to, the operator’s irrigation netywar services provided in
relation to that acce8s

a fee or charge that relates to:

» access to water service infrastructure

e services provided in relation to access to waterce infrastructure

« services provided through the operation of waterise infrastructure or
« the taking of water from a water resource

and of the kind prescribed under regulatitins.

A bulk water charge is defined under s. 4 of thd@&WVAct as a charge payable for the
storage of water for, and the delivery of wateratoy of the following:

infrastructure operators
other operators of reticulated water systems

38

39

40

41

42

43

Section 92(3)(k) of the Water Act.

Sections 92(3)(c), 92(3)(d), 92(4) and 92(5)haf Water Act.
Section 92(3)(e) of the Water Act.

Section 91(1)(b) of the Water Act.

Sections 91(1)(a)(i) and (ii) of the Water Act.

Section 91(1)(d) of the Water Act.
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« other persons prescribed by the regulations fopthiposes of this paragraph.

An infrastructure operator is defined as any peroentity that operates water service
infrastructure for the storage, delivery or dramad water. Where the primary purpose
of the water infrastructure is delivering irrigatiovater to another person (for example,
an irrigator) the operator is an irrigation infrasture operatot.

The Department of the Environment, Water, Heritage the Arts (DEWHA) is in the
process of developing regulations for the purpadéise following provisions of the
Water Act:

e paragraph (c) of the definition of ‘bulk water charin s. 4(1)

« paragraph 91(1)(d) relating to the definition @fdulated water charg®'.
The purpose of the proposed regulations is to:

« expand the definition of bulk water charges

e capture a greater range of charges associatedhaiititontestable services
provided by infrastructure operators under the mettarge rules. These include
charges imposed for services associated with atcegater service infrastructure
that is not an irrigation network and charges éminating access to water supply
infrastructure that is not an irrigation network.

These regulations, if made, will expand on the sypecharges that fall within the
definition of regulated water charge and will tHere affect the scope of the water
charge rules under the Water Act.

The draft rules have been drafted so as to prdeidtne inclusion of these additional
regulated water charges if the regulations are made

2.3.1 Views of interested parties

The issue of the scope of the water charge ruléisegsapply to different water
infrastructure operators and users was raisedhimaber of the submissions to the
position paper and to the draft advice. It was ale of the key issues discussed at the
public forum.

Comments were in relation to which users and wbjmpérators will be covered by the
rules.

Which users are covered
The following comments were made in response t@ts#ion paper.

The National Farmers’ Federation (NFF) stated:

44 section 7 of the Water Act.

4> DEWHA was accepting submissions on the draftlegns until 27 March 2009.
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NFF supports that other users inside the Basinldfotm part of the definition under
bulk water charges. The key here is consistencysangdlification not complicatiofi®

Central Irrigation Trust (CIT) stated it would ‘Bko see the water charge rules apply
only to irrigation customers”.

The NSW Irrigators’ Council (NSWIC) stated:

NSWIC reaffirms its submission that consumptionrsisee not — and must not be
considered — the only users in terms of bulk waggvices. Recreational, other
consumptive and particularly environmental userstrbe taken into accoufit.

State Water stated that it ‘supports the intentibACCC to extend the definition of a
water user via regulatior?.

The following comments were made in response talthi advice.

Gwydir Valley Irrigators Association Inc. (GVIA) med that the definition of a bulk
water charge does not include ‘customers of StedgeYWvho are direct diverter[sT It
further noted:

GVIA is aware of draft regulations that would ingeudirect diverters in the definition,
and seeks assurances from the ACCC and the Minlgtethe proposed change to the
definition by way of regulation will be enactd.

State Water was also supportive of an extendediteh of bulk water charges to
include all water users:

State Water has previously supported the efforth@bDepartment of Environment,
Water, Heritage and the Arts (DEWHA) to establisiegulation under the Water Act
2007 to expand the definition of water users sotthaproposed water charge rules
cover all of State Water’s customers (and indekdsars extracting water from NSW
Rivers) State Water regards the proposed regulagqositive’?

Which operators are covered
The following comments were made in response t@ts#ion paper.
The New South Wales Independent Pricing and Remyidiribunal (IPART)

commented on the exclusion of River Murray Watevi{R) under the water charge
rules:

6 NFF, submission to the ACCC water charge rules ipogitaper, December 2008, p. 5.

47 CIT, submission to the ACCC water charge rules mospiaper, November 2008, p. 2.

48 NSWIC, submission to the ACCC water charge rulestipogpaper, December 2008, p. 5.

49 State Water, submission to the ACCC water chargs pobsition paper, November 2008, p. 4.

50 GVIA, submission to the ACCC water infrastructurargfe rules draft advice, May 2009, p. 3.

51 ibid.

52 State Water, submission to the ACCC water infrattreacharge rules draft advice, May 2009, p. 3.
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IPART notes that the trading arm of the current iwyiDarling Basin Authority — River
Murray Water — appears to sit entirely outsideARCC’s proposed regulatory regime.
IPART considers that the costs of this operatoukhbe separately identified and
reviewed and that its bulk water charges shoulddb¢hrough a price determination
(Tier 3) process®

This was also raised by the NFF in relation toah#ity of the charge rules to capture
activities undertaken by the Murray—Darling Basiuti#ority (MDB Authority). The
NFF noted:

... that there is no requirement in the position pabpat reflect the requirement to deal
with Murray-Darling Basin Authority costs. ThereégiNFF seeks clarification on the
status of these costs within each of the Statsdaes the ACCC, like in the Water
Planning and Management Issues Paper, have noriytieoensure irrigators in each of
the States pay for the full costs to recover MDBhauity costs incurred by their
respective State Governmerifs?

Similarly, State Water noted:

... the MDBA [Murray—Darling Basin Authority] is exatled [from the water charge
rules] on the basis that it does not have a separater charge ...

Until the ACCC water charge rules are extendedltacéivities within the water

market, it is likely that they will distort trade@ disadvantage those jurisdictions which
are already compliant with the NWI charging prifeig®

The following comments were made in response talth advice.

State Water noted:

Under the proposed arrangements, the Water Chalegare only applicable to those
operators that currently charge them ... This situei$ inconsistent with the efficient
functioning of water markets and the user payscipla, both of which are key
objectives of the charge rules ...

State Water urges the ACCC to pursue changes tGdhemonwealth Water Act 2007
to mandate all operators be subject to the watmehrules®

GVIA also noted its concerns:

GVIA remains very concerned about the limited atitijdhe Water Act gives for the
actual imposition of regulated water charge¥ ...

% |PART, submission to the ACCC water charge rulestipospaper, November 2008, p. 5.

> NFF, submission to the ACCC water charge rules ipogitaper, December 2008, p. 5.

% state Water, op. cit., p. 1.

6 State Water, submission to the ACCC water infrastreacharge rules draft advice, May 2009, p. 1.

> GVIA, submission to the ACCC water infrastructurargfe rules draft advice, May 2009, p. 2.
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NSWIC similarly stated:

The Rules suffer from exactly the same problemtifled by NSWIC in previous
submissions — they can apply only to regulated matarges. Where such a charge
does not exist — as is the case in several patteddasin — these Rules will not apply.

Similarly, Western Murray Irrigation (WMI) noted:

The Water Infrastructure Charge rules only applyrégulated water charges”. If the
charge does not exist the regulation does not apbigh adds to the continuing lack of
competitive neutrality and equity for customersha Basirr’

Murrumbidgee Irrigation Limited (MI) noted:

Unless specifically exempt, an infrastructure ofmrthat is not subject to the water
charge rules (and ACCC assessment, monitoringenew) should not be allowed to
levy charges?®

The coverage of the rules was also a key thenteegiublic forum. A number of forum
participants—including State Water and Murray lkatign Limited—noted their
concern that the rules would not apply to operatuas do not currently levy a charge.

2.3.2 ACCC assessment

A number of stakeholders have raised concerndatioa to which users will be
captured by the water charge rules. As noted aliolz€yHA is in the process of
developing regulations under the Water Act to extigre types of users captured by the
rules.

The Water Act imposes limits on what the water ghaules can deal with by
restricting the application of the rules to regethtvater charges (effectively requiring
a charge to exist for the rules to apghAdditionally, the Water Act does not give the
minister or the ACCC the power to require a chaogee levied. This limitation does
have practical implications—RMW and the MDB Authgrilo not levy charges and
hence are not currently captured by the rules.

As can be seen from the above section, a numtstakéholders have raised concerns
about the water charge rules not applying to theBviiithority in particular. The
ACCC notes that since the MDB Authority, through RiVprovides water storage and
delivery services, its activities would be captuifatie Water Act referred to the
regulation of ‘services’ rather than ‘charges’. Hawer, this would require amendment
to the Water Act.

Alternatively, the water charge rules would appytie MDB Authority and RMW if
these authorities introduced charges for their ngttrage and delivery services.

NSWIC, submission to the ACCC water infrastructurargh rules draft advice, May 2009, p. 5.
WMI, submission to the ACCC water infrastructurergearules draft advice, May 2009, p. 4.
MI, submission to the ACCC water infrastructure gleawules draft advice, June 2009, p. 4.

61 Section 92 of the Water Act.
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3 Form of regulation

As discussed in the draft advice, a key issuelfemtater charge rules is the form of
regulation that should apply to the various typlesperators across the Basin.

In the draft advice it was identified that watesrage and delivery infrastructure
exhibit natural monopoly characteristics—meanirgyehs a lack of scope for
conventional competitive forces. In this way, afrastructure operators have a certain
degree of market power. Hence, there is a primia faase for regulating these
operators.

However, it was also identified that the ownersdml governance arrangements of
some operators might lessen the potential riskthieste operators will misuse their
market power. In particular, member owned operaoesaccountable to their members
and are therefore likely to pursue efficiency ia tavel of prices, services and
investment for their member customers.

The concern with member owned operators was, idsthat these operators might
discriminate against their non-member customersh @liscrimination could be
through either:

« higher charges for non-member customers relativeember customers

» the payment of distributions to member customelgre such distributions do not
reflect the commercial risks involved.

Member owned operators have the incentives to engeguch behaviour in order to
reduce net charges levied on member customerscohld discourage member
customers from transformiffgheir entittement, which could in turn deter ostdit
water trade.

To address these concerns, the ACCC proposedetibred regulatory framework to
best achieve the Basin water charging objectivespaimciples. This approach was
assessed as delivering the greatest net benefgaraah with other regulatory models.

The proposed tiers included:

e tier 1—rules to ensure there is no discriminatdrgrging against non-member
customers by member owned operators and that feesharges of all operators
are made publicly available

« tier 2—rules to require large member owned opesaaod medium-size non-
member owned operators to undertake certain proakdnd publishing
requirements in determining their charges

« tier 3—rules to require the ACCC to approve or datee regulated water charges
for large non-member owned operators.

%2 Transformation is the process whereby an irrigaiarigation right, in relation to a group watentitiement held

by an operator, is converted into a separately walér entitlement.
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The remainder of this chapter is divided into tweot®ns: a summary of submissions
received in response to the position paper and ddaice, and a discussion of the
ACCC'’s assessment.

3.1 Views of interested parties

Fifteen submissions were received in responseet@disition paper. Ten of these
addressed the issue of the form of regulationh@$¢, nine were generally supportive
of the approach proposed by the ACCC.

Eleven submissions were received in response tdrdfeadvice. Of these, only two
addressed the issue of the form of regulation gdliyeand both were supportive of the
ACCC'’s proposed approach.

This section summarises the views received in ssfiomns to the position paper and
the draft advice on the form of regulation. Thesearanged by topic.

3.1.1 General support for a three-tiered approach
The following comments were received in respongéeqosition paper.

On the ACCC'’s proposed approach, the National Fee'nk@deration (NFF) noted:

... the approach taken by the ACCC in this issuegipapractical, cost effective and
not unduly prescriptive, particularly for small ep®rs — thus allowing this group in
particular to put in place some changes to ensuw@&er pricing transparency. NFF
welcomes the proposal for a three-tiered approath ...

The New South Wales Independent Pricing and Remyidiribunal (IPART) noted the
following in relation to the ACCC'’s proposed forrhregulation:

IPART supports many elements of the three-tiergmt@ach to the regulation of bulk
water and irrigation infrastructure operators pigabin the Position Paper. IPART
recognises the importance of targeted and propatioregulatiofi?

Murrumbidgee Horticulture Council Inc. (MHC) noted:

MHC supports the development of tiered rules agars of regulating operators of
different scale and type and notes the recommesiggd to reduce the regulatory
burden on operators (particularly phase in perantsdevelopment of guideline).

Macquarie River Food and Fibre (MRFF) was also supge of the proposed
regulatory approach:

MRFF commends ACCC on its consideration of thedssf size, need and capacity of
operators in determining the appropriate levekgiutation®®

3 NFF, submission to the ACCC water charge rules ipogitaper, December 2008, p. 4.

% |PART, covering letter to its submission to the AC@&ter charge rules position paper, November 2008, p

% MHC, submission to the ACCC water charge rules pospaper, November 2008, p. 1.
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The NSW Irrigators’ Council (NSWIC) stated the @lling:

NSWIC concurs with the three tiered approach.dogmises that infrastructure
operators cannot be excused, but at the same tites the significantly varying nature,
size and scope of operators across the Basin.

State Water generally supported the proposed regulapproach:

State Water is generally supportive of the threedapproach to the rules, to avoid
undue regulatory burden on smaller, not for priafigation infrastructure operatof?s.

Western Murray Irrigation (WMI) thought that theried approach would satisfy its
recommended objectives:

WMI had three core objectives for the Water ChdRgées as noted in its original
submission:

* Inappropriate regulation should not be established

* The Rules should not interfere with an infrastruetoperator’s right to conduct the
business of irrigation management ...

* The Rules should be flexible to allow external éastto be considered.

WMI believe the ACCC in its position paper haveltledth each of these objectives in
a positive way through its introduction of a tiergaproach and respecting processes
that are already in plac@.

The Queensland Government was generally suppatitree ACCC'’s proposed
regulatory approach:

In general, Queensland concurs that the prelimipasjtions set out in the Water
Charge Rules Position Paper will contribute towang®ting the objectives of the
National Water Initiative and the Water Act 2007sasout in Schedule 2. In particular,
Queensland welcomes the three tier approach tooetioregulation and commends the
ACCC for advocating an approach that takes int@aetsize and governance
arrangements of infrastructure operatdrs.

The Victorian Government noted:

The ACCC recognised the need for the chosen forragflation to offer the highest

net benefit compared with all other available omtioThe Victorian Government
supports this approach, including the adequateoajettive assessment of the costs and
likely benefits of the ACCC's proposals, as welkasnparisons to the existing State-
based regulatory regimés.

% MRFF, submission to the ACCC water charge rules ipogitaper, November 2008, p. 2.

57 NSWIC, submission to the ACCC water charge rulestipogpaper, November 2008, p. 3.

% State Water, submission to the ACCC water chargs pbsition paper, November 2008, p. 2.

9 WMI, submission to the ACCC water charge rules pmsipaper, November 2008, p. 2.

0 Queensland Government, submission to the ACCC wheege rules position paper, December 2008, p. 1.

" Victorian Government, submission to the ACCC walerge rules position paper, January 2009, p. 1.
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In response to the draft advice, the Governmefionfth Australia noted:

The Government of South Australia supports the AG@@sition that a three-tiered
approach be adopted for the water charge fdles.

Also in response to the draft advice, the Victol@wvernment noted:

The [Victorian] Government supports the developn@rfficient and integrated
Murray-Darling Basin (MDB) water markets and recisgs the important role of the
water charge rules in contributing to this objeetiv

The [Victorian] Government also support’s the ACE@roposed regulatory framework
to govern rural water chargés.

3.1.2 Market failure for member owned operators
The following comments were received in respongééqosition paper.

NSWIC did not believe that the ACCC had adequatintified the market failures
that the regulation is intended to address:

The Paper identifies that the ACCC prefers a tkisred approach ‘to apply to
operators depending on the type of market failbat the rules are addressing...". At no
stage, however, has the ACCC investigated or ifietitihese theoretical market
failures, despite the encouragement of NSWIC ahdrstto do so. We have no doubt
that the vast majority of identifiable market faguies within government owned
infrastructure operators and departmental admatiss process that significantly
delays tradé?

Murrumbidgee Irrigation Limited (MI) argued thaethACCC has not provided any
evidence for member owned operators market faifaa’ addition, Ml noted that it
did not see a role for regulation given the owngrsinrangements of member owned
operators:

It would appear from this position paper that tHeQ)C envisages a role in regulating

... price setting, infrastructure planning, custorm@nsultation, service standards,
dividend policy and financing. Ml directors and ragement have the ultimate
responsibility to the customer/shareholders to gotlee business to acceptable
standards including the functions described abd&esee no role for the ACCC in
regulating how these functions are undertakeniirapg sector companies such as ours,
where there are effective, self-regulating cheaid taalance$®

2 Government of South Australia, submission toACC water infrastructure charge rules draft advice,

May 2009, p. 1.

™ Victorian Government, submission to the ACCC waténastructure charge rules draft advice, May 2@09..

" NSwIC, op. cit., pp. 2-3.

S MI, submission to the ACCC water charge rules pasipiaper, December 2008, p. 8.

® ibid., p. 4.
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MI added:

Member owned operators do not require the levedgiilation deemed necessary by the
ACCC for a government owned business model in theemindustry’

MI also stated:
... the ACCC needs to identify other private indestnvhere this level of regulation is

mandated and the clear benefits that such regnfatiave provided for consumers and
the economy?®

Instead, for member owned operators, Ml stated, it:
... favours consistency, a low cost irrigator modglenness and transparency in its

dealings with all Ml shareholders and irrigatominforced and driven by the irrigator
owned business modél.

MI noted:

Ultimately, if standards drop, our customers wilstly exercise their democratic right
to change company directors and direction anderattsence of success they can
remove their investment from the distriet.

In response to the draft advice, NSWIC stated:

It appears that the ACCC have adopted a positiaithie absence of competition is
market failure.

NSWIC disputes this simplistic definition ... In orde justify that additional cost
burden, irrigators demand that the ACCC identifykaafailure and the benefit that the
rules will bring.

NSWIC submits that ‘market failure’ is not simphetabsence of competition, or the
presence of monopoly — it is the lack of mirrorethpetitive behaviout*

3.1.3 Market power as evidenced through discriminat  ory behaviour

In relation to operator dividends, Mark Cameronhism submission to the position
paper, noted:

Dividends are a tool that could cause undue digndtion and are more likely to lead
to monopoly rents. | propose that if an operatahes to pay dividends then it should
become a tier 3 operat?s.

™ ibid., p. 5.
8 ibid., p. 8.
" ibid., p. 10.
& ipid., p. 8.

81 NSWIC, submission to the ACCC water infrastructurargh rules draft advice, May 2009, p. 5.

82 M cameron, submission to the ACCC water charge pdsiion paper, November 2008, p. 1.
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3.1.4 Movement between the tiers

In response to the position paper, IPART suggested:

Consideration [should] be given to providing scémeTier 1 and Tier 2, member
owned, operators to be moved up or down Tiers. Whisld provide these operators
with a strong incentive to comply with the wateaae rules .2

In the same submission, IPART also noted that Wreeoship status of operators could
change over time and the rules should be respotsives:

... the ACCC'’s proposed water charge rules are basexnivnership status. However,
IPART considers that these rules should providetferpossibility of ownership status
changing over time — for example, if a member owogerator becomes non-member
owned or if, as the result of water trading, a g®aaccurs in the proportion of
customers that are non-memb#s.

3.1.5 Application of the rules

In response to the position paper, IPART recommemidat all non-member owned
operators should be subject to the tier 3 rulespective of their size:

IPART recommends that, along with all other non-rhenoperators, SunWater and SA
Water should be subject to Tier 3 rules (and inddpat price determination). IPART
notes, however, that the review and determinatfdhese operators’ prices could be
proportionate to the size of their operations witthie Basin.

... IPART notes that the trading arm of the currentrtdy Darling Basin Authority —
River Murray Water — appears to sit entirely outdide ACCC'’s proposed regulatory
regime. IPART considers that the costs of this afpershould be separately identified
and reviewed and that its bulk water charges shioeilset through a price determination
(Tier 3) proces&

Also in response to the position paper, the QuaedsGovernment stated:

... it is appropriate that SunWater is a Tier 2 Otmréor the purposes of economic
regulation in the Murray-Darling Basin. Greatengparency and asymmetry of
information relating to SunWater’s prices are weteoas this will promote a better
understanding of water pricing for water userssiil lead to water users making
more informed decisions relating to efficient waise, investment and tradiffy.

In response to the draft advice, Lower Murray Wété4\W) noted:

LMW has been categorised in Tier 3 based on thatguaof water entitlement
managed by this Corporation ... The vast quanturhisfantitiement, being 327.8 GL
is held by private diverters ... We contend thatgheate diverter component of
entittement should be discounted from the criterfieen determining which tier LMW
should be placed in.

IPART, covering letter to its submission to the AC@®&ter charge rules position paper, November 20038, p
8 ibid., p. 4.
IPART, submission to the ACCC water charge rulestjpospaper, November 2008, p. 5.

Queensland Government, loc. cit.
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LMW only manages the licensing component for pewditverters and applies pass
through costs to this group that have separataip betermined by Goulburn Murray
Water as the State’s nominated headwork’s manager.

Post the 2007/08 financial year LMW merged with fiimst Mildura Irrigation Trust
(FMIT) which now places our direct irrigation custer entitlement at 174.3 GL ...
Clearly this falls within the Tier 2 criteria. Acatingly we request that the ACCC
reconsider where LMW is placed in the Tier struetlir

Also in response to the draft advice, Ml stateghfiadiscrimination rules should apply
to non-member owned operatdtsMI further noted:

The use of volume of entitlement as an indicatahefmateriality of potential
inefficiencies for tier 2 rules should be replatgdanother indicator that is related to
the extent of the delivery services provided, saglsustomer numbers, assets and
people employed to provide the servige.

MI also noted:

The tier 2 rules should be applied to all non-mendvened operators to ensure
minimum standards for management and efficiencg,tarthe large member owned
operators to underpin those standards (even ifaheyeing met already) and enhance
universality®

3.1.6  Support for state regulators rather than the ACCC
The following comments were made in response t@tsiion paper.

The NFF noted:

NFF reiterates its previous position that thergigsificant support for independent state
regulators to continue to undertake this role. NiFges the ACCC to ensure that state
regulators are accredited to undertake Tier 3 detations™

NSWIC noted it ‘remain[s] committed to the IPARTdabelieve[s] that IPART ought
be the regulator in this state for reasons advaimcedr previous submission¥’.
In particular it noted:

In responding to who ought be the regulator oftthkéx water service providers,
NSWIC reiterates its initial submission — IPART hlas knowledge, capacity and
expertise to regulate prices in NSW. We submit thatACCC ought set rules whilst
IPART retain the obligation to recommend priées.

87 LMW, submission to the ACCC water infrastructurergearules draft advice, May 2009, p. 2.

8 MI, submission to the ACCC water infrastructure geaules draft advice, June 2009, p. 5.

8 ibid, p. 7.
% ibid, p. 8.

o NFF, op. cit.,, p. 5.

92 NSWIC, submission to the ACCC water charge rulestipogpaper, November 2008, pp. 3—4.

% ibid., p. 4.
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The Victorian Government noted:

... the ACCC's proposed application of the Tier ruthould enable this [price
approval or determination] function to be carried loy accredited jurisdictional
regulators ...

The Victorian Government believes that a proces#i® accreditation of existing
jurisdictional regulators ... should be developedieagiired under the IGA
[Intergovernmental Agreement on Murray—Darling BaReform]>

In response to the draft advice, the following caenis were received.
NSWIC stated:

NSWIC reaffirms its submission that the NSW IPARfAdependent Pricing and
Regulatory Tribunal] ought be the body to set pdeterminations in this state ...

[In relation to consistency] NSWIC again points that the rules are only applicable
where regulated water charges already exist. Ieteat that no such charge exists, the
rules do not apply and “consistency” is not possibl

Moreover, any required “consistency” can, should anght be delivered by the rules.
The rules ought then be adjudicated by a sepacatg b. the ACCC [should] set the
rules and external bodies — such as IPART — shitweldl interpret thertr.

Gwydir Valley Irrigators Association Inc. (GVIA) ted:

GVIA submits that in keeping with concept of sepiarmof powers the ACCC should
licence other bodies (such as IPART in NSW) toHeeapprover/determiner in keeping
with the rules, and the ACCC should carry out tlenitoring and compliance role ...
existing bodies such as IPART have considerablentisp and knowledge in the area

of water charge determinations that should besetilj rather than spending resources on
up skilling the ACCC in the specialist ar&a.

The Victorian Government noted it:

... does not support the ACCC making determinatioitsimvVictoria ... this proposed
approach could expose regulated water businessethain customers in Victoria to a
range of regulatory, financial and service qualigks ...

The [Victorian] Government does not consider that ACCC'’s draft advice adequately
reflects the intent of thé/ater Act 2007 (Commonwealtloy the Agreement on MDB
Reform that the Water Act gives effect™fo.

Under the ACCC's proposed approach, regulated ¢grsran Victoria would be
required to deal with two regulators in relatiorafiprovals or determinations. [This] ...
would increase regulatory complexity, leading tghar regulatory costs and investment

% Victorian Government, submission to the ACCC walerge rules position paper, January 2009, pp. 1-2.

9 NSWIC, submission to the ACCC water infrastructurargh rules draft advice, May 2009, p. 8.

% GVIA, submission to the ACCC water infrastructurargfe rules draft advice, May 2009, p. 4.

97 Victorian Government, submission to the ACCC watémstructure charge rules draft advice, May 2@04..
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uncertainty that could ultimately result in higltensumer prices and lower levels of
service quality for rural water services™..

It also argued that the Essential Services Comang&SC) in Victoria has
considerable experience in regulating Victorianevausinesses and proposed the
following alternative approach:

... the ACCC's final advice should recognise the etipe and experience of
jurisdictional regulators and provide for the AC@Cdevelop high level principles
which accredited jurisdictional regulators woulgbpn making determinations.
Accreditation could be subject to transparent tesms conditions which the ACCC
could develop and monitor progress against.

In response to the draft advice, State Water noted:

To provide flexibility for the ACCC to decide whethto undertake a determination or
accredit state regulators, State Water believesulbe should include an explicit
mechanism for the accreditation of state regulabagies and a decision point before
each determination when the ACCC or the Ministdl imform the operator which
regulator will be conducting the determination. S'ehould occur as early as possible in
the determination process to give operators ceaytagyarding which regulatory body
will be conducting the determinatidff.

3.1.7 Other issues

Schedule 2, clause 3(4) of tidater Act 200{Cwlth) (the Water Act) states:

Water charges in the rural water sector are toimoeatto move towards upper bound
pricing where practicable.

In reference to this, the Queensland Governmenegponse to the position paper)
stated:

This is a key tenet of the National Water Initiatiznd Queensland’s rural water pricing
policy. Queensland would ask that explicit considien be also given to the
incorporation of this principle into the water charules**

3.2 ACCC assessment

In determining the form of regulation for the waitdfrastructure charge rules, the
ACCC considered five key issues:

« the need to contribute to achieving the Basin wett@rging objectives and
principles set out in Schedule 2 of the Water Act

« the need to address the underlying market failure

% ibid., p. 2.

% ibid. p. 3

100 state Water, submission to the ACCC water infrattreacharge rules draft advice, May 2009, p. 3.

101 Queensland Government, op. cit., p. 2.
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« the governance arrangements of infrastructure tqrsra
« current and historical charging arrangements aastfucture operators

« the need to ensure that the benefits that accone tine proposed regulation
outweigh any associated costs—including compliamgeadministrative costs—
and, moreover, that the chosen form of regulatiter®the highest net benefit
compared with all other available optioffs.

The ACCC first considered the extent of the mafaigtire—namely, the misuse of
market power—in relation to the provision of wagtsrage and delivery services by
infrastructure operators. In this context, it colesed the influence of ownership and
governance arrangements on the incentives facegdnators to misuse their market
power. It then considered what forms of regulatimght be warranted, given the
extent of the market failuré’

3.2.1 What is the market failure?

As explained in the draft advice, the primary mafiédure justification for regulatory
intervention in the rural water sector arises fittva natural monopoly characteristics of
water infrastructure and the lack of scope for @ntiwnal competitive forces. In
particular, the infrastructure exhibits substarg@dnomies of scale and consequently it
is more economically efficient for there to be g network servicing a
geographically connected area (rather than sexetalorks).

In addition, water storage and delivery infrastouetinvolve large and lumpy capital
investments in long-lived assets. These assetstoenave few alternative uses and the
investment, once made, is largely sunk. These ctarstics can serve as a barrier to
entry, deterring new entrants from entering thekeiaand creating competition.

Taken together, these natural monopoly charadteristean that direct competition is
unlikely to develop between operators. In the abs@&f competition, water providers
hold market power, which can result in prices, guaservice levels or innovation
diverging from competitive levels.

In addition, as customers are not able to changgcseproviders without incurring
substantial transaction costsnatural monopolies are able to engage in discatoity
behaviour against their customers, certain custdypes or potential customers. Such
discriminatory behaviour would undermine the e#fdi use of water resources and
water infrastructure.

192 One of the six principles of good regulatory mes of the Regulation Taskforce is that only théoophat

generates the greatest net benefit for the commuaking into account all the impacts, should deped
(Regulation Taskforcerethinking regulation: report of the taskforce @uucing regulatory burdens on
businessJanuary 2006).

103 1 considering the extent of the market failuhe, ACCC first determined that all operators, as @ahtur

monopolies, hold market power. It then assessetikisiéhood of operators misusing this market power
including the effect of ownership arrangements. 3ize of the operator was then considered to afisedikely
overall effect from any potential misuse of manketver.

104 19 change providers, irrigators would need to entheir business to a different location servicea lifferent

operator. This is likely to be a costly exercise.
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In this context, economic regulation can serveraali@rnative mechanism to constrain
the scope for monopoly pricing and to maintain niees to provide an adequate
guantity and quality of service. In particular,esffive economic regulation should
foster efficient pricing, investment and operatprgctices, and ensure quality of
service in the provision of water storage and @giiservices.

However, economic regulation is not the only merarfor constraining monopoly
pricing. Other possible mechanisms include joiritlub’ ownership of the natural
monopoly facilities. Joint or club ownership byigators of irrigation infrastructure
networks is common. Many irrigation infrastructay@erators are structured under
cooperative or trust arrangements whereby theaitoig collectively own and operate
the irrigation infrastructure networks; these aenmber owned operators.

3.2.2 Influence of ownership and governance

There are member and non-member owned operattite MDB. Non-member owned
operators tend to be owned by state governmenssistthe case for bulk water
operators in all Basin states and for irrigatioinastructure operators in Victoria and
Queensland. Member owned operators are owned bynteenber irrigators who hold
a share (and corresponding voting rights) in theraor. Irrigation infrastructure
operators in New South Wales and South Austratid te be member owned under a
variety of corporate arrangements, including pubiimpanies and trusts.

Non-member owned operators

Privately owne#* natural monopolies generally have the incentivesability to
misuse their market power. In such cases therensrglly a strong case for
implementing external regulatory controls on pacel quality. However, as all
non-member owned operators in the MDB are governim@ned, the incentives are
less clear:

« The government, as shareholder, could instructliteetors of the firm to maintain
low prices for irrigators, even when this redudesdize of the dividend received
by the government.

« The government, as shareholder, could instructliteetors of the firm to
maximise long-term profits to maximise the divideedeived by the government.

As a general rule, the ACCC takes the view thateitgilatory proposals should be
‘blind’ to government ownership. In effect, thissames that government owned
businesses operate in a similar manner to privawelyed firms. This approach has the
dual advantage that:

« achange of ownership, such as a privatisatiors doenecessitate a change in the
regulatory framework

e achange in government policy towards maximisimgterm profit has no adverse
impact on consumers.

195 1n this section the term ‘privately owned’ doed refer to member owned businesses.
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This is also consistent with competitive neutrafitficies under the National
Competition Policy and the Competition Principlegrédement?®

The case for regulating government owned naturalapolies has also been made in
other industries such as in electricity, gas, mhemunications, urban water,
wastewater and sewerage. Government owned bussnesttese industries are
generally subject to price approvals or determametiby an independent economic
regulator.

Indeed, a number of state government owned rurednmisinesses are already subject
to price approvals or determinations. State W#berNew South Wales Government
owned bulk water service provider, is already sciitje price determinations by

IPART. Similarly, Victorian rural water businesdesve their revenue capped by the
ESC.

In summary, it is the ACCC'’s view that there igm@ig case for independent
regulatory oversight of non-member owned operatociiding those that are
government owned.

Member owned operators

Interested parties have submitted varying viewsvbather member owned operators
require formal regulation.

In reference to submissions made by NSWIC and i ACCC notes that the
existence of natural monopoly infrastructure inrimal water sector means there is a
lack of scope for conventional competition to eneesigd these water businesses
therefore have inherent market power. None of titengssions has made any argument
that refutes the fact that member owned businegsaste infrastructure that is
uneconomic to duplicate (that is, these businesmseratural monopolies). This
suggests there is an a priori argument for econoegalation.

However, the ACCC recognises that the boards of lImeerowned operators are
directly accountable to member customers who kedylito expect efficient pricing and
investment and an appropriate level of services Blescountability creates incentives
for member owned operators to pursue efficienaggpect of these aspects of service
delivery!® Indeed, member ownership has been recommendededfeative solution

to the problem of natural monopoly infrastructuyetire Organisation of Economic Co-
operation and Development (OECB®and the New Zealand Institute for the Study of
Competition and Regulation Inc (ISCR).

198 Eor more information see National Competition CaluiBovernment business: competitive neutrality,

http://www.ncc.gov.au/sector.asp?sectoriD~liéwed 23 September, 2008.

197 Further, as noted in the position paper, a nurabtre larger member owned operators are reqtiredmply

with theCorporations Act 200{Cwilth) as well as state-based regulation.

1% OECD 2002, Restructuring public utilities for cortifien, policy brief, February, p. 4.

199 1scR 2007, Using ownership to resolve investmedtmiting issues in transmission and distributidint

Australia—New Zealand Workshop on Electricity Restinang, University of New South Wales, 19—-20 April
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The ACCC is also aware that member owned opertgacsto be non-profit
organisations, either explicitly through their ctingions or inherently in the way they
operate their businesses. This, along with thetfettmember and operator incentives
tend to be aligned, means that member owned opsrate unlikely to exercise their
market power to extract monopoly rents from theanmber customers. It would appear
that NSWIC'’s reference to ‘mirrored competitive beiour’ is a reference to the
behaviour of member owned operators. This pointdegn acknowledged and taken
into consideration in forming the ACCC's adviceislfor this reason that the ACCC
has in most instances recommended that member ospedtors should be subject to
less regulatory oversight than non-member ownedabges of a comparable size.

However, member owned operators still have thetalbd engage in unfair
discriminatory conduct against non-member custonima-member customers have
no voting rights and no ability to influence theiaws of the operator or to vote the
board out. Further, non-member customers (likeudtomers) cannot have their
service provided by another operator without movheglocation of their business and
incurring substantial costs, which means the operatains its market power. Indeed,
MI noted that ‘if standards drop, our customers an cemove their investment from
the district’**°

Operators have an incentive to discriminate agaostmember customers as this
could result in lower prices for members. In addifimember owned operators could
choose to discriminate against non-member custotoeliscourage member irrigators
from transforming their entitlement. This behavigould give rise to inefficiencies
and potentially distort outcomes in downstream retk

The ACCC is also concerned that member operatagatrdecide to change their
constitutions or business practices to allow menshsetomers to benefit at the expense
of non-member customers. In particular, member ahopeerators could pay excessive
distributions to their members as another formis€miminatory behaviour. Indeed, this
was the argument put forward by Mark Cameton.

Payment of distributions to investors is not, eéit, a concern. Indeed, the water
charging principles of the Water Act include thatar charges should move towards
upper bound pricing—that is, a level that provittestull cost recovery, including the
cost of capital, but avoiding monopoly rents—whgracticable” However, a move to
a for-profit business model creates the opportuiitypperators to set their charges at
levels greater than those consistent with full cesbvery and for monopoly rents to be
returned to members in the distribution of profits.

In summary, the ownership and governance arrangsmémember owned operators
make it unlikely that these operators will makefficeent charging, service and
investment decisions for their member customersvéver, these operators still hold

110 Ml, loc. cit.

11w Cameron, loc. cit.

12 schedule 2, clauses 3(5) and (6) of the Water Act
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market power by the nature of their natural mongpafrastructure and could misuse
this market power to discriminate against non-memnshstomers.

For these reasons, the ACCC is recommending thdbtin of regulation for member
owned operators be targeted at ensuring there déseaminatory pricing towards non-
member customers and increasing transparency arofradtructure investment and
price-setting processes. Further, where member @wperators choose to pay
distributions to their members, the ACCC considkeeas additional safeguards are
warranted.

3.2.3 The three-tiered approach

In addressing the above market failures, the AC@&Cdonsidered the Basin water
charging objectives and principt€sand the likely costs and benefits of the different
forms of regulation. This has led the ACCC to pispa three-tiered approach:

e Tier 1—rules to ensure there is no discriminatdrgrging against non-member
customers by member owned operators and that feesharges of all operators
are made publicly available.

e Tier 2—rules that require large member owned opesand medium-size
non-member owned operators to undertake certacedroal and publishing
requirements in determining their charges.

e Tier 3—rules that allow the ACCC to approve or datee regulated water charges
for large non-member owned operators.

The tiered approach being proposed is largely stersi with that proposed in the draft
advice. Within the tiers, some of the details @& taquirements have changed as a
result of stakeholder feedback or further policyelepment by the ACCC. The
proposed tiers and their application to each aé&sperator are discussed below.

3.2.4 Tier 1—non-discrimination and transparency of fees and charges

The primary purpose of the tier 1 rules is to addithe issue of discriminatory pricing
practices and to improve the transparéfiof fees and charges. The tier 1 rules will
ensure that:

e operators publish, or otherwise make availablar #ahedule of regulated fees and
charges

« there is no unwarranted price discrimination byraps against any non-member
customers

« where member owned operators pay distributionsilated fees and charges reflect
a rate of return commensurate with the commerisklinvolved.

These are discussed below.

113 Schedule 2 of the Water Act.

14 schedule 2, clause 2(d) of the Water Act.
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Transparency of fees and charges
Under the proposed tier 1 rules, all operators bélrequired to:

« provide a current schedule of regulated fees aadyels to their customers before
the end of the three-month transitional periodrédfte rules are registered

e provide a schedule of regulated fees and chargd®iiocustomers whenever there
are changes to those fees and charges

« provide a schedule of regulated fees and chargasytmew customers when they
become a customer

« provide a copy of their current schedule of feas @marges to any person who
requests it within 20 working days of receiving thquest.

Operators servicing more that 10 GL of entitlemeititalso be required to publish

their schedule of fees and charges each time chargenade to those fees and
charges, either on their website, in a newspapeardaspapers) circulated in the region
of the operator’s network or in tt@ommonwealth of Australia Government Notices
Gazettgthe Gazette).

One of the Basin water charging objectives is agilitate the efficient functioning of
water markets'*®> An efficiently functioning market requires markeformation to be
readily available to market participants. The faed charges levied by operators are
important pieces of information for the water maylaiowing potential irrigators to
compare regions when deciding where to positioir thesiness and also signalling
what charges might be levied if an irrigator wer@tirchase water from a different
region:*®

Making information on operators’ fees and chargeslily available to irrigators would
also allow irrigators to compare fees and chargessa districts. While direct
comparisons cannot always be made, this could geadiscipline for operators to
ensure their charges are appropriate becausartigator members could question
their board about why their charges differ fromstof operators in other areas.

Another Basin water charging objective is to ‘agki@ricing transparency in respect of
water storage and delivery in irrigation systefifdRublication of operators’ fees and
charges should also contribute to achieving thjeative.

The ACCC is proposing that the broader publisheguirements should only apply to
operators that provide services in relation to 10oGentitlement. It might be unduly
costly to require small operators to publish tiie@s and charges online, in a local
newspaper or in the Gazette, especially as onllatiger operators tend to have their
own websites. Instead, small operators would beired to provide such information
only to their customers or anyone who requestsig.expected that only small

15 Schedule 2, clause 2(c) of the Water Act.

18 For example, under tagged trade, there mighiftereht fees levied where the entitlement is pasgd from

another state.

17 schedule 2, clause 2(d) of the Water Act.
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compliance costs would be involved in meeting threg@irements. Indeed, most
operators are already likely to be compliant, inchittase there would be no additional
compliance costs.

The ACCC believes there would be benefit in reqgimperators that provide services
in relation to more than 10 GL of entitlem8tto distribute information on their fees
and charges more broadly. The threshold of 10 Gxsected to capture

approximately 23 operators across the MDB, inclgdier 2 and tier 3 operatot’s.

The incremental compliance costs of this requirdraem expected to be low,

especially as most of these operators already geatieir schedule of fees and charges
on their website. Further, any additional costsliasdy to be outweighed by the
benefits of increased transparency and improved&eharformation.

The publishing requirements are discussed in meta&ldn chapter 4.

Non-discrimination

The non-discrimination rules will apply to reguldteharges levied on custométef
member owned operators. These rules will prohiibi¢ential pricing towards non-
member customers of member owned operators exdepevdifferentials reflect
differences in actual costs necessarily incurred.

Discriminatory charging against non-member custenelikely to violate a number of
the Basin water charging objectives and princiglegarticular, discriminatory
charging could deter transformation and deter stodi trad&* or result in operators
moving away from user-pay$charging.

The compliance costs of the non-discriminatoryipgaules should be nil or small for
operators that do not engage in discriminatoryipgicT herefore, it is the ACCC’s
view that all member owned operators should beesilbp the non-discriminatory
pricing rules.

18 Under water access entitlements in the MDB.

19 1tis expected that the following operators Wil required to publish the schedule of fees antgelseon their

website, in a newspaper or in the Gazette: StateM@oulburn-Murray Water, Murray Irrigation Lired,
Murrumbidgee Irrigation Limited, Coleambally Irrigatt Cooperative Limited, Lower Murray Water, Central
Irrigation Trust, SunWater, Jemalong Irrigation [tied, West Corurgan Private Irrigation District, Gigians
Wimmera Mallee Water, Narromine Irrigation Board\ddnagement, Trangie Nevertire Irrigation Scheme,
Western Murray lIrrigation Limited, Moira Privateilzation District, Renmark Irrigation Trust, Tenaadr
Scheme, Buddah Lake Irrigators, Abercrombie Pumpsgpciation, Eagle Creek Pumping Syndicate, Coliban
Water , SA Water and Hay Private Irrigation Didtric

120 Rural customers include irrigators, stock and dsiimeisers and private diverters.

21 One of the Basin water charging objectives istilifate the efficient functioning of water markgSchedule 2,
clause 2(c) of the Water Act). This requires irtiga to be able to transform and trade entitlemesitts minimal
deterrents or distortions.

122 schedule 2, clause 2(d) of the Water Act.
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As discussed above, member owned operators caddlacriminate against their
non-member customers through the payment of digiaibs or the provision of a
financial benefit to their members.

Such discriminatory behaviour cannot be addreds®digh the non-discriminatory
pricing rules and therefore an additional safegusmrdquired for these operators.

In particular, for member owned operators payimts&ribution to their member
customers, the ACCC is proposing that it approvéedermine the operator’s charges.
However, such an approval or determination wouldirb#ed to considering the rate of
return used by the operator to set the level ofggsmand whether the proposed charges
would contribute to achieving the Basin water ciaygbjectives and principles.

In recommending this approach the ACCC is mindfidansidering what impact such
behaviour could have on water users and the abilithese operators to comply with
the proposed approval or determination procesapjiying proportionate regulation,
the ACCC considers that the size of an operatarsness (as well as its ownership
arrangements) is an important factor in determitinggappropriate regulatory
response. Therefore, the ACCC is recommendingathigtmember owned operators of
sufficient size—where the total volume of entitlami€ to which the operator and its
customers are entitled within the MDB exceeds 16-#at pay a distribution to their
members be subject to the these requirements (dppk)t*

The non-discriminatory charging requirements asewksed in more detail in
chapter 4.

Tier 1 rules are contained in Parts 2, 3, 4 arahd Schedule 3) of the draft rules.

3.2.5 Tier 2—procedures for determining regulated w  ater charges

The tier 2 rules will apply where approvals andedeinations are not considered
appropriate—given ownership arrangements and #geeafian operator—and where
the operator is of substantial size and an addititavel of regulation, above the tier 1
rules, appears appropriate. It is noted that #re2trequirements will be in addition to
the tier 1 requirements discussed above.

The proposed rules will require operators to:
« develop a network consultation paper (NCP) thatillebptions for the operator’s
network over a five-year peri&él

» consult with customers about the NCP

« develop a network service plan (NSP) that buildshenNCP consultation process
and details major capital works and associatedrekpee over a five-year period

123 Under water access entitiements.

124 This requirement is expected to capture the memmvaed operators referred to in footnote 96 iktheperators

introduce distribution payments to their membertcogrs.

125 The five-year period should be the five years c@mmcing from the start date of the network serpiem (that is,

the next five years).
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e provide the ACCC with the NSP so that the ACCC eagage an external
engineering consultant that has experience in wgriiith water infrastructure
assets to review the NSP

« provide customers with a copy of the NSP

« provide customers with a copy of the engineer’'ses@\once this has been provided
by the ACCC

e publish a schedule of fees and charges before theseand charges come into
effect (in line with the tier 1 requirements)

« each time charges are to change, develop and eroustomers with a copy of an
information statement that outlines any changesharges from those anticipated in
the NSP.

These requirements are discussed in more detetildpter 5.

Effective implementation of the tier 2 rules shoatmhtribute to achieving the
following Basin water charging objectives and piphes:

« Promoting the economically efficient and sustairalde of water resources and
water infrastructure assets.

The tier 2 rules should ensure that there is riggaund an operator’'s asset
planning processes, including an external engiseexriew of the NSP. This
should contribute to achieving efficient investminivater infrastructure assets. In
addition, customers will have access to more in&dgrom and will be better able to
make decisions about efficient water use and comgh¢ary ‘on farm’

investments.

« Ensuring sufficient revenue streams to allow fer ¢ffficient delivery of the
required serviceS!

Requiring operators to revisit asset planning dratges at least every five years
will ensure these businesses are constantly upgptteir estimates to reflect
current market and other conditions. This shouklesthat operators continue to
recover sufficient revenue even under changing etarnditions. In addition,
because an external engineering consultant wilevethe operator's NSP, this
should identify whether the operator is likely éxover sufficient revenue.

« Facilitating the efficient functioning of water nkats**

An efficient market relies on adequate informati@ing readily available to market
participants. The tier 2 requirements should ineeesnd improve the information
made available to customers of tier 2 operators.

« Achieving pricing transparency in respect of waterage and delivery in irrigation
systems?®

126 Schedule 2, clauses 2(a)(i) and (ii) of the Waletr

127 schedule 2, clause 2(b) of the Water Act.

128 schedule 2, clause 2(c) of the Water Act.
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The NSP and information statement will improve imgctransparency of tier 2
operators. This information will allow customersuiaderstand the reasons for the
levels of charges, including any price differergiahd reasons for those
differentials.

« Avoiding perverse or unintended pricing outcoriiés.

Ensuring customers are consulted in the developofeart NSP should limit the
potential for perverse or unintended pricing outesmesulting from an operator
not representing its customers’ preferences. litiadd the information statement
will explain the level of charges, which should itithhe number of complaints
received in relation to the non-discriminatory prgcrules.

In addition to contributing to the Basin water dajiag objectives and principles, the
information made available under the tier 2 ruldspvovide a good basis for
monitoring and enforcing the water charge rules iffiormation statement, in
particular, should highlight instances of discriatiory pricing and will provide a first
source of information to customers and operatoosiakeasons for any charging
differentials. This should reduce compliance castsociated with investigating
unfounded complaints of discriminatory charging.

The application of the tier 2 rules to member aad-member owned operators is
discussed below.

Application to member owned operators

For member owned operators, the tier 2 rules demded to complement existing
governance arrangements to further contribute hieeamg the Basin water charging
objectives and principles. The tier 2 requiremewitsprovide adequate information—
on the level of charges, service and investmemigogioposed by operators—to allow
members to make informed decisions when exercibigig voting rights.

However, the tier 2 requirements could be unduktlgdor smaller operators.
For these operators, it is uncertain that the bisng$sociated with this form of
regulation would outweigh the costs.

In comparison, larger member owned operators hareased capacity to comply with
these requirements. Indeed, many of these operateedy undertake similar
processes in determining their asset investmenticedevels and associated charges
(section 5.3.1). For example, a number of operaveady undertake customer
consultation and prepare asset management plansh(hwve many elements in
common with NSPs). Hence, their incremental cdstsilsl be relatively low. In
addition, these businesses service a large pastibtte MDB, meaning their influence
is substantial and the case for an additional lajeegulation above the tier 1 rules is
strong.

129 schedule 2, clause 2(d) of the Water Act.

130 schedule 2, clause 2(e) of the Water Act.
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For these reasons, the ACCC is recommending thatah2 requirements apply to
member owned operators where the total volume titfeanent to which the operator
and its customers are entitled within the MDB exise®25 GL. Under current
arrangements, it is expected that this will capMteray Irrigation Limited,
Murrumbidgee Irrigation Limited, Coleambally Irrigan Cooperative Limited and
Central Irrigation Trust (appendix 1).

Application to non-member owned operators

Larger non-member owned operators are recommeindae $ubject to the tier 3
requirements (see below). However, the ACCC bedig¢liat the case for making all
non-member owned operators subject to approvaleterminations is weak.

In particular, in assessing what types of operatbmild be subject to the various
forms of regulation, the ACCC has aimed to reconuhmeigulation that is
proportionate to the problem (or market failurelnigeaddressed.

In applying this framework, the ACCC believes tbaly the larger non-member
owned operators should be subject to tier 3 r@exilarly, the ACCC believes that
some non-member owned operators are too small-ramstef their rural activities
within the MDB—to justify any regulation above thraguired under tier 1.

For these reasons, the ACCC recommends that tesirements should apply only to
predominantly non-member owned operators wheréotiaévolume of entitlement to
which the operator and its customers are entitigoimthe MDB exceeds 125 GL but
is less than 250 GL. Under current arrangemenis eixpected that this will capture
SunWater.

Tier 2 rules are contained in Part 5 of the dnafs.

3.2.6 Tier 3—approval or determination of water cha  rges

Under tier 3, relevant operators will be requiregeek regulatory approval for their
charges over a defined regulatory period. The etgulill then assess the charges
against certain criteria to determine whether faraye or determine the charges. It is
noted that the tier 3 requirements will be in addito any relevant requirements under
tier 1.

The tier 3 rules will include:

« the pricing principles to be used in approving etedmining the level of charges
« the information that will be required from operator

e the processes that are to be followed by the régutend regulated operators in
having regulated water charges approved or detednin

¢ any transitional arrangements.
These are discussed in more detail in chapter 6.

Of the possible regulatory options, the approvaletermination of water charges is
the most likely to contribute to achieving the Basiater charging objectives and

32 Water infrastructure charge rules: Final advice—eJ2009



principles because it will give the regulator thdity to determine charges specifically
with these objectives in mind. Moreover, it is thest likely to constrain market
power, result in consistent water charging prasteeross the MDB and improve
transparency. Therefore, it is likely to have tighlst benefits compared with other
regulatory options. However, it is a potentiallysttg option and should only apply
where an operator’s governance arrangements domibthe potential for misuse of
market power and where an operator is large enthagtihe potential impact warrants
further regulation.

As discussed, non-member owned operators aredbkelikely to have incentives to
constrain their market power. However, given thet€of an approval or determination
process, the ACCC believes that only sufficierdigge non-member owned
operators—where the total volume of entittementkich the operator and its
customers are entitled within the MDB exceeds 2568-Ghould be subject to tier 3
rules (appendix 1). Only these larger businesses thee potential to affect a
significant portion of water users and have theueses required to comply with an
approvals or determination process.

In its submission to the position paper, IPART raoceended that all non-member
owned operators should be subject to tier 3 rilBSRT also recommended:

... an operator’s proposal should be subject to Sagmt regulator scrutiny and

review ... in practice a regulator should scrutirasgtility’s proposal (along with other

sources of information) tdeterminerather than merelgpproverequired revenue and
H 131

prices.

IPART also stated:

... the ACCC's expectations regarding the level ébimation provided by SunWater
and the resources that the ACCC devotes to thendigi@ion of SunWater’s prices
could be significantly less than a determinatiopraées for a larger bulk water supplier
in the Basin, such as State Wat&.

This second statement recognises that regulationldtve proportionate and that when
determining the appropriate regulatory framewdnk, size of an operator’s business is
an important consideration. However, as statedP#\RIT, in practice a regulator is
likely to scrutinise an operator’s pricing applicatand will likely determine rather
than approve its prices.

To be satisfied that an operator’s proposed chargetsibute to achieving the Basin
objectives and principles, the ACCC will requirgalied information from the operator
and adequate internal resources. In this way, tB€® considers that a scaled-down
approval or determination requirement would undasnthe integrity of the tier 3
requirements and would not effectively contributette Water Act’s objectives and
principles, even for smaller non-member owned dpesaWhere an operator is not
large enough to justify the costs of a rigorousrapal or determination process, it
should instead be subject to tier 1 or tier 2 rules

131 |pART, submission to the ACCC water charge rulestipospaper, November 2008, p. 5.

132 ipid.
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Only where a non-member owned operator is sigmiflgdarge in the context of the
MDB as a shared resource does the ACCC recomméediicluded under tier 3.
Under current arrangements, this would includeeStéater, Goulburn-Murray Water
(GMW) and LMW.

The ACCC recognises that the majority of LMW's lisarvices are provided to
private diverters. While the ACCC understands thase charges are set by GMW,
LMW still provides a non-contestable service anddeeLMW has scope to price
above those pass through charges. Therefore, tl@CA@aintains that all water to
which a regulated charge applies should be incldolethe purposes of determining to
which tier an operator will be subject.

Tier 3 rules are contained in Part 6 (and Schedubasd 2) of the draft rules.

3.2.7 Should the rules provide for accreditation of state agencies to
undertake approvals or determinations?

Under s. 92 of the Water Act, the minister may matger charge rules that provide
for the ACCC to:

« approve or determine regulated water charges and/or

e accredit arrangements under which regulated waenges are determined or
approved by agencies of the states.

This latter option would appear to provide for Hoereditation of a state agency to
approve or determine an operator’s charges un@ewn#ter infrastructure charge rules.
For example, ESC or IPART would be accredited faraye or determine regulated
charges for operators in their respective statdgmuBart 6 and/or Part 7 of the water
infrastructure charge rules.

The ACCC notes that the mechanism to achieve thes dot currently exist—it would
likely require the relevant state to enact legistfaproviding for the state agency to
perform the functions under Part 6 and/or Parhd,ta confer any other necessary or
incidental powers onto the state agency.

In addition, ss. 92(3) of the Water Act provideatthn relation to accreditation, the
rules may deal with:
« the process to be followed in applying for or giyeccreditatiot®

« the terms and conditions on which arrangementa@eedited (including the
determination of some or all of those terms andlit@ms by the ACCCy*

« the obligations to be imposed in relation to thereditation of arrangements
(including the determination of some or all of teabligations by the ACCC}:

133 gection 92(3)(f) of the Water Act.

134 section 92(3)(g) of the Water Act.

135 section 92(3)(h) of the Water Act.

34 Water infrastructure charge rules: Final advice—eJ2009



Subsection 92(6) of the Water Act further provitiest the rules dealing with
accreditation may provide for the circumstanceshiich an accreditation may be
revoked or the terms and conditions on which ameali@ation may be varied.

Therefore, the rules may provide for either the A& accredited state agencies to
approve or determine regulated charges. This lisated in the Revised Explanatory
Memorandum to the Water Act and the Intergovernalelgreement on Murray-
Darling Basin Reform.

The purpose of this section is to assess whetkeauths should include provisions to
accredit arrangements under which regulated watmges are determined or approved
by state agencies. This assessment is made imtiext of:

« achieving the Basin water charging objectives aimtples
« undertaking monitoring and enforcement of the rules

« the ACCC'’s capability

« issues raised by interested parties.

Assessment against the Basin water charging objextiand principles

The water charge rules are required to contributchieving the basin water charging
objectives and principles set out in Schedule thefWater Act. The ACCC is of the
view that in advising the minister on water changjes, its role is to recommend rules
that will best contribute to achieving those olijext and principles. The purpose of
this section is to assess which of the optionslavi@ under the Water Act for the tier 3
rules would best contribute to achieving the Bagater charging objectives and
principles.

The Basin water charging objectives and princiglescontained in Schedule 2 of the
Water Act and are reproduced in appendix 3. lifficdlt to assess whether having the
ACCC or multiple state agencies undertake apprawateterminations would better
contribute to achieving a number of these objestasad principles. For example:

« ensuring operators recover sufficient revenue—eadhemic regulators could
presumably contribute to achieving this

« giving effect to the principles of user-pays anigipg transparency—all economic
regulators could presumably contribute to achieving

 inclusion of a consumption-based component in dsrepll economic regulators
could presumably contribute to achieving this

 full cost recovery and reporting of any subsidief-e@onomic regulators could
presumably contribute to achieving this.

However, there are certain Basin water chargingailyes and principles that the
ACCC considers could be best achieved with a sikid3 regulator undertaking
approvals or determinations across the MDB. Inigadr, this would better achieve
consistency and the efficient use of water res@jiowestment in water infrastructure
and water trade.
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Consistency in charging across jurisdictions wheaiter can be tradé&dis an

important prerequisite for an efficient water markeWater charges send signals about
the efficiency of water storage and delivery infrasture across the Basin. Where
Basin jurisdictions pursue different charging pi@eg, this can distort these signals,
which in turn can distort the water market. If #hare distortions to the water market,
this will result in less efficient water use angi@éstment in water related infrastructure.
Clearly such outcomes are at odds with the Bastenzarging objectives and
principles, including the efficient and sustainaib$e of water resources and water
infrastructure assétéand the efficient functioning of water mark&tdn this way,
consistency in charging is an important prerequifsit efficient and effective water
markets and the efficient use of water resourcedsrarestment in water infrastructure
assets.

The goal of achieving a consistent Basin-wide apginds reflected in the Water Act.
An overarching intent of the Water Act appearsaéddmove towards a basin-wide—
or, indeed, national—approach to water resourceagement. The revised explanatory
memorandum for the Water Act states:

The Bill will enable water resources in the Murf2gitling Basin to be managed in the
national interest, optimising environmental, ecoimand social outcome¥?

In relation to the ACCC's functions:

The Bill provides the ACCC with a key role in demeing and enforcing water charge
and water market rules along the lines agreedeiNidtional Water Initiative. The aim
of these new functions is to ensure that water tar&re able to operate freely across
state boundaries and that perverse outcomes frooméistent water charging
arrangements are avoid&d.

Further, the objects of the Water Act include:

(a) to enable the Commonwealth, in conjunction withBasin States, to manage the
Basin water resources in the national interest;.and

(f) to ensure that the management of the Basinrnwas®urces takes into account the
broader management of natural resources in theayiibarling Basin; and

(g) to achieve efficient and cost effective watemagement and administrative
practices in relation to Basin water resource$?...

136 Schedule 2, clause 3(7) of the Water Act.

137 schedule 2, clauses 2(c) and 3(1) of the Watér Ac

138 Schedule 2, clause 2(a) of the Water Act.

139 Schedule 2, clauses 2(b) and 3(7) of the Watér Ac

140 Revised Explanatory MemoranduWiater Act 2007(Cwlth), p. 4.

141 ibid., p. 3.

142 section 3 of the Water Act.
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The ACCC is of the view that a consistent Basinenaghproach to charging will have
the greatest efficiency benefits in terms of prowjdthe basis for an efficient and
effective water market. The ACCC is also of thewtbat having one regulator
responsible for administering the water chargesralgoss the entire Basin will be the
least costly way of achieving a consistent apprdackater charging across the Basin.

This approach is also the best able to achievastensy in a dynamic sense. If
operators that are not currently subject to inddpatprice regulation become subject
to the tier 3 rules, there will not necessarilyapeobvious candidate for accreditation.
This could occur if states chose to opt in to whaflstate coverage by the rules or if
operators that do not currently levy charges intcedcharges. Under such
circumstances, it would appear that having a naticegulator responsible for
regulating all tier 3 operators would be the mestsible approach to achieving
consistency in charging by tier 3 operators.

The single regulator model for economic regulatias been adopted in other sectors
where there is trade across state jurisdictionsekample, regulation of the electricity
market has moved from a state-based approachatamal approach applied by a
single national regulator—the Australian Energy iRatpr.

This type of model was also advocated in the Hilneport as part of the first wave of
microeconomic reforms in Australia. The Hilmer Repuwted:

Responses to monopoly pricing issues can alsovevater-State or national
implications in some circumstances. Even wheretieng issues are predominantly
within a single State, there may be advantage weldging nationally-consistent
approaches to many issues, as well as in progeepsiting reforms in particular
sectors in a coordinated way.

Two submissioné argued that consistency could be achieved evdndifferent
regulators being responsible for approving or deiieing charges in each MDB state.
The ACCC recognises that having different regukatyperate under the same set of
rules would most likely constitute a move towarde@e consistent Basin-wide
approach. However, as with all economic regulatibmfrastructure, the final decision
on price and revenue caps remains with the regulato

The rules have been designed to provide claritypradictability for the regulated
businesses. Nevertheless, and consistent with egonmegulation of infrastructure in
other sectors, the proposed rules must leave &defdiscretion for the regulator to
assess the individual circumstances of each busibéerences in the application of
the rules across regulators would likely resubame inconsistency across the Basin
even if the same rules are applied.

To maximise consistency with multiple regulatoh® following types of measures
would need to be included in the rules or the texoaditions or obligations of
accreditation:

M3 kG Hilmer, M Rayner, and G Taperéllational Competition Policy1993, AGPS, Canberra, p. 16.

144 NSwiIC, submission to the ACCC water infrastructurargh rules draft advice, May 2009, p. 8 and Vietori

Government, submission to the ACCC water infrastractinarge rules draft advice, May 2009, pp. 1-3.
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« Accredited state agencies would need to undertaterminations or approvals in
accordance with Parts 6 and 7 of the rules scathetgulators would be applying
the same set of rules for approving or determinggylated charges.

« State legislation would need to be amended to adlcevedited state agencies to
apply the water infrastructure charge rules angrtwide those state agencies with
the same powers as are available to the ACCC uhdaiNater Act.

« All regulators (the ACCC and accredited state agsf)evould be required to
follow the same guidelines in applying the ruleke3e would be developed by the
ACCC.

« Some common elements of the building block appraaiciint need to be
determined and applied consistently by the relevegilators (for example, the
weighted average cost of capital and the regulaesgt base). These could be
determined by the ACCC.

As discussed above, the ACCC considers that suap@mach is second best as it will
still leave some inconsistency. It is also morelifko result in a more prescriptive and
complex regulatory model as compared with a siMjiB-wide regulator model. An
approach with multiple regulators implementing weager infrastructure charge rules is
also likely to generate greater regulatory and d@npe costs compared with an
approach with one regulator responsible for apgsosadeterminations across the
Basin. This last point is discussed in more datatihe following section.

These things considered, the ACCC believes thahbane regulator responsible for
approving or determining charges across the Basim&the most efficient and
effective way of achieving the objectives and ppies of the Water Act.

Monitoring and enforcement

The ACCC has a monitoring and enforcement role uad@4 of the Water Act. There
will be obvious synergies in having the ACCC respble for the monitoring and
enforcement of the water charge rules and watekehanles and having it responsible
for undertaking approvals and determinations. Alérely, with accreditation of state
agencies, the operator would have to deal with bglstate agency in respect of its
price approval or determination and the ACCC impees$ of monitoring and
enforcement of the water charge rules.

Much of the information required for the monitoriagd enforcement of the tier 3 rules
will be made available to the regulator as pathefapproval or determination process.
If the regulator were the ACCC, it would mean tthas information could be gathered
as part of the approval or determination processang the operator from separately
providing the information to the ACCC. Becauseh$tadministrative and compliance
costs are likely to be greater under accrediteahgements than under an approach
where the rules are administered, monitored anoreed by one agency.

The information gathered as part of the approvalatermination process will also be
used for the monitoring and enforcement of thelieunles, the termination fees rules
and, to some extent, the market rules. Again, lgathe ACCC responsible for
approvals or determinations is likely to minimike dministrative and compliance
costs faced by the operator and the regulator.
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Under an accreditation framework, there would nedae an overlay of monitoring to
ensure that all accredited agencies are applymgules consistently and that operators
are complying with the rules. This could involve:

« the operator or accredited state agency providipies of all documents received
as part of the approval or determination processecACCC

« the accredited state agency monitoring and reppttinthe ACCC on compliance
by the regulated entity with the rules.

The ACCC has limited options for enforcing comptiarby state agencies. Although
the ACCC could revoke an accreditation where & stgency failed to comply with
terms and conditions of that accreditation, thisildoaise issues about what would
happen to an existing approval or determinationeriadthat agency. This could lead
to perverse outcomes including increased unceytéontthe regulated business and its
customers.

ACCC'’s capability

The ACCC has extensive expertise in regulatingousrnatural monopolies in other
industries. In addition, the ACCC has considerabs®urces available for the
regulation of water charges. The ACCC will be ablapply this expertise and
capability to regulating rural water charges.

The ACCC notes that IPART and the ESC have cordidielexperience in regulating
rural water businesses. The ACCC, in developingdtsce to the minister, has had
regard to the processes of these regulators andreends an approach that builds on
the progress made to date by these agencies. TEEARS also recommended
transitional arrangements in moving from a stateedaapproach to a Basin-wide
approach. This transitional period will provide th€ CC with adequate time to
improve its industry knowledge and to learn frora éxperiences of IPART and the
ESC.

All of the tier 3 operators that would be subjecptice regulation are wholly owned by
state governments. The boards of these businessap@ointed by the relevant state
government minister and the businesses pay divglanthe state governments. There
is an inherent conflict between a state governrsenterests as an owner of the
operators and its interests in regulating thema Asitional regulator the ACCC has no
such conflict of interest in regulating the stab@@nment owned tier 3 operators. If
state-based regulators were to undertake the tegulask, additional safeguards and
separations would be required to ensure theseategsicould fully exercise their
independence.

Furthermore, as a national regulator, the ACC@agiired to consider the interests and
welfare of all Australians. This aligns with thej@tt of the Water Act being to manage
MDB resources in the national interest. In contraigite regulators are generally only
required to consider the interests or welfare ofsconers within their state. For
example, the objects of tliessential Services Commission Act 200it) include:

Water infrastructure charge rules: Final advice—eJ2009 39



In performing its functions and exercising its posye¢he primary objective of the
Commission [ESC] is to protect the long term insésenf Victorian consumers with
regard to the price, quality and reliability of essal services®

Specific issues raised by interested parties

A number of interested partiéshave supported state regulators retaining respitinsi
for the regulation of larger non-member owned ojoesa

In their submissions to the draft advice, the NSWdid GVIA recommended that state
regulators should be responsible for undertaking@pmls or determinations to ensure
proper ‘separation of powers’. These comments baem made on the assumption that
the ACCC is making the rules and hence it shoutdatsm be responsible for
administering the rules. The ACCC notes that ihesminister rather than the ACCC
that will make the water charge rules. The ACCGQils is to provide advice to the
minister on the rules and to monitor and enforeerthes. The ultimate decision as to
the content of the rules lies with the minister.

The ACCC notes the concerns of the NSWIC that tkesrcannot achieve consistency
due to their limited applicability to operators thevy regulated charges. However, the
ACCC does not believe that this limitation showdd the ACCC to dismiss the goal of
consistency. The ACCC's role is to recommend th@agch with the highest net
benefit and which best contributes to achievingBhsin water charging objectives and
principles within the constraints of the Water Act.

State Water suggested that the rules should prderdbe option of accreditation.
Prior to each new regulatory period, the ACCC errtinister would then decide
whether the ACCC or an accredited state agencyduandiertake the next approval or
determination process. The ACCC is concerned it an approach would provide
little regulatory certainty to the operator or be tregulator(s). In addition, it is likely to
have higher compliance costs due to differencegpproach between the two
regulators and potentially having to adapt to ezfdhese approaches every three to
four years. From an administrative point of vielae ACCC also believes that it would
be inefficient for both the ACCC and state agentoamaintain sufficient resources to
undertake approvals or determinations where thewasild only fall to one of these
agencies each time. In sum, such an approach Vikealg impose additional costs and
uncertainty for minimal additional benefit.

The Victorian Government argued that the ministerutd accredit the ESC to apply
the water charge rules. It argued that accreditatiould reduce regulatory overlap and
duplication. Since the ACCC cannot regulate urbatewcharges, LMW will be
regulated by both the ESC and the ACCC. Simildréy/Yictorian Government
proposes retaining quality of service regulationwhich case two regulators would be
involved in regulating the tier 3 operators: theCB8ould set service standards and the
ACCC would approve or determine regulated charges.

145 section 8(1) of th&ssential Services Commission Act 2Q0it).

148 Eor example, GVIA, NFF, NSWIC and the Victorianv@mment.
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The ACCC recognises that its proposed approachdwesult in LMW having its
business regulated by the ACCC in relation toutalractivities and the ESC in relation
to its urban activities.

The Water Act introduces a new regulatory frameworkhe regulation of rural water
charges across the MDB. The ACCC acknowledgesdriiairsuing consistency across
the MDB there may be less consistency of approantsa rural and urban water
services and in relation to the regulation of senatandards’ However, the ACCC is
of the view that any additional costs imposed duthése differences in approach will
be outweighed by the market benefits, in termdfafiency and trade, of moving to a
single Basin-wide regulator. A consistent approadine rural sector is particularly
important given that rural water markets extends&istate boundaries.

The ACCC also notes that accreditation will onlytlyaaddress the problem. LMW
will still operate under two regulatory framework&p regulatory processes and two
regulators. The two regulatory frameworks will be existing state provisions for the
urban services, and the water charge rules forutat services. There will still be one
price review process for urban services, and andtheural services. Since the ACCC
will continue its monitoring and enforcement fulcts in respect of the water charge
rules and water market rules, there will still a® tregulators.

If the ACCC regulates LMW'’s rural services, thesescope to streamline the
regulatory process. LMW'’s business is already diglichto urban and rural activities.
The ACCC would operate within the ESC'’s existingtaalocation framework in
approving or determining LMW'’s rural charges, anaiNd work cooperatively with

the ESC to incorporate any changes to this metloggahto the future. In addition, the
ACCC is recommending rules that will allow for ttiing of the urban and rural price
setting processes to be aligned. This alignmentmmimise much of the additional
costs arising from having separate agencies deterghLMW'’s rural and urban
charges.

In relation to service standards, the ACCC notasttie Victorian Government can
address duplication arising from quality of senéssessments by leaving the ACCC to
set quality of service standards and incentivgsaaisof its price determination process.
While the Water Act does not provide explicit pens for the determination and
monitoring of service standards, the ACCC couldniolate service standards and
monitor these service standards in cooperation thtoperators, based on the existing
model employed by the ESC. This approach wouldmpbse any additional costs on
the ESC or the Victorian operators.

Alternatively, if the Victorian Government wantetESC to set quality of service
requirements, the ACCC would take these as inputiset approval or determination
process, similar to the inputs received from otkehnical regulators? To this end,

147 The ACCC notes that even if the ESC were to reguldtan and rural water charges and service stanftards

Victorian operators, the regulation of rural watearges would still be under a separate reguldtamgework,
meaning that some additional compliance costs wimédtably arise even under this model.

148 £or example, the Environment Protection Authority
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the ACCC and the ESC would be required to aligrtitheng of these processes but
this is unlikely to impose any additional coststib@ ESC or the Victorian operators.

Summary

In relation to the tier 3 rules, the ACCC beliettast the objectives and principles of

the Water Act® can be best achieved through a single regulatoglyesponsible for
approvals or determinations across the MDB. Thg@gch will be best able to ensure
consistency® in the approach to setting charges across the MIBB.in turn will

facilitate freer water markétsand more efficient use of water resources and
investment in water infrastructut@ It will also have benefits in relation to the
monitoring and enforcement of the rules. Furthez, ACCC believes that a national
regulator will have more ability to act in the irgsts of the basin as a whole rather than
in the interests of a particular jurisdiction.

The ACCC considers that, on balance, this appredltbffer the highest net benefit
compared with an approach where multiple reguleaoesesponsible for undertaking
approvals or determinations. With accredited stgncies undertaking approvals or
determinations there is likely to be:

« less consistency of approach, leading to efficidnsges in the water market and in
the use of water resources and investment in virdftaistructure assets

e greater compliance costs as there will be two Qus: the state agency in respect
of approving or determining water charges and tG&€& undertaking its
enforcement and monitoring role under the Water Act

« higher administrative costs associated with engdhie required state legislation to
provide that state agencies can operate underatey wfrastructure charge rules
and to provide those agencies with the same poagease available to the ACCC
under the Water Act.

In comparison, the ACCC believes that a single Basde regulator administering the
water infrastructure charge rules would provideeatger net benefit and that this
approach would better contribute to achieving thsiB water charging objectives and
principles. Therefore, the ACCC recommends thatabes should not include
provisions to accredit arrangements under whichletgd water charges are
determined or approved by state agencies. The A@Siders that the single Basin-
wide regulator model is the first best approachdhieving the objectives under the
Water Act.

Nevertheless, if the minister still considereddtessary to provide for accreditation
provisions in the water infrastructure charge rullesould be necessary for such rules
to be subject to further consultation.

149 schedule 2 of the Water Act.

10 schedule 2, clause 3(7) of the Water Act.

151 Schedule 2, clauses 2(c) and 3(7) of the Watér Ac

152 schedule 2, clause 2(a) of the Water Act.
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Given the issues identified above, the rules otéhms, conditions or obligations under
which an accreditation is given should fundameptatisure the complete
independence, capacity and mandate of state regsikat undertake approvals and
determinations under the water infrastructure ohawndes in a way that achieves the
objectives of the Water Act, including promoting tinterests of the Basin as a whole.
In practice this will require a highly prescriptiframework, either through the format
of the rules themselves or the associated ternmslittons and obligations under which
accreditation is granted. For example, the addalisafeguards as part of accreditation
would, at the very least, need to include the foitg types of requirements:

« the state agency must undertake determinationgpyo@als in accordance with
Parts 6 and 7 of the rules

« the relevant state must enact legislation to pm¥d the relevant state agency to:
e apply Parts 6 and 7 of the water infrastructureghaules

e exercise the same powers necessary for the penficend this function as are
available to the ACCC under the Water Act

« the state agency must follow the guidelines deteechby the ACCC in applying
the rules

» the state agency must apply those elements ofuifding block that have been
determined by the ACCC

» the state agency, in undertaking determinatioregpprovals, must do so in the
interests of the Basin as a whole rather thaneririterests of the state

« the state agency must provide the ACCC with copie¢ke information that the
state agency receives in respect of Parts 6 amdhe oules

« the state agenayust monitor and report to the ACCC on compliangéhe
regulated entity with Parts 6 and 7 of the rules

- the state agency must be independent from the $beiag regulated

« the state agency must not be subject to the directi the relevant state minister in
respect of Parts 6 and 7 of the rules

« there must be a process for revocation in the ehanthese requirements are not
satisfied.

Furthermore, the accreditation rules and assocyai@cess for accreditation should be
reviewed as part of the overall review of the watsarge rules.

3.2.8 Movement between the tiers

IPART recommended that there should be scope teroperators between the tiers
depending on compliance.

As the ACCC is proposing a new regulatory frameworkpply to the MDB as a
whole, one of its key objectives is to provide ragpry certainty to regulated parties
and their customers. For this reason, the ACCCmeoends that the thresholds for
inclusion under the tiers should remain fixed. Ensisould then be assessed for
appropriateness as part of a comprehensive revighe avater charge rules (below).

Water infrastructure charge rules: Final advice—eJ2009 43



This will provide operators and their customershgteater regulatory certainty and
will limit the compliance costs associated with ®hing between tiers. In addition, the
Water Act provides for mechanisms to enforce coamale (see chapter 7). These
measures should be sufficient to encourage congdiaith the water charge rules
without creating additional regulatory uncertainty.

However, the ACCC recognises that even with uncimangyiteria for the application
of the tiers to the various operators, some opesaiould move between the tiers.

For example, two tier 1 operators could merge aedrerged business could be large
enough to be captured under the tier 2 rules. Towethe rules must specify the
requirements on operators in moving from one tieriother. Transitional
arrangements for tiers 2 and 3 will be discussezhapters 5 and 6.

3.2.9 Review of the water charge rules

Section 253 provides for a review of the operatibthe Water Act—and the extent to
which the objectives and principles of the Watet B&ve been achieved—to be
undertaken at a time to be determined by the neinibefore the end of 2014.

The ACCC considers that such a review will be intgrairin assessing:

» the extent to which the water charge rules areritriing to achieving the Basin
water charging objectives and principles

« whether the ACCC’s assumptions underpinning theafof regulation for the water
charge rules remain valid.

In addition, a review is important because thelnweder sector is in a period of
change, including as a result of:

 further liberalisation of transformation and wat@ding
« the extended drought and climate change
« the development of the Basin Plan

« the government’s programs of water purchases aigaiion infrastructure
modernisation.

The specific timing of any review is influenced tne ability to collect sufficient
information. The information requested from operatander the tiered approach
should provide a good base level of informatiomfrehich to assess the effectiveness
of the water charge rules. However, the ACCC carsithat any review would require
a number of years of information to be gatherethenmpact of the water charge

rules. The ACCC also notes that, with the propdemusitional arrangements, the water
charge rules will not be fully implemented befof# 2.
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4  Transparent and non-discriminatory pricing

The tier 1 rules require operators to publish tfess and charges and prohibit
discriminatory pricing between member and non-mearshstomers. The rules are to
apply to all operators, including those also sutfjedier 2 or tier 3 rules.

The purpose of the publishing requirement is toromp transparency and to provide
market information. Schedules of regulated watiastructure charges should provide
sufficient detail to enable a customer to calcwedder delivery costs and to make
comparisons with other valleys, regions or markghsents.

The non-discrimination rule will promote the eféait use of water resources and
infrastructure assets. The non-discrimination neguents will permit differential
pricing where this aids efficiency or contributeghie objectives and principles of the
Water Act 2007Cwilth) (the Water Act). However, the requirements prohibit
differentials based on unfair discrimination agamsn-member customers of member
owned operators.

The draft tier 1 rules provided with this advice ar line with the proposals made in
the draft advice, and are informed by views reativem interested parties in
submissions to the position paper and the draficachnd rules. The ACCC has had
regard to current governance and charging arrangesiend the rules are designed to
contribute to the objectives and principles of iliater Act.

4.1 Information on regulated water charges to be
published

The proposals contained in the draft advice anesridr tier 1 publication of regulated
water charges were as follows:

« All operators are required to provide a schedultheir regulated fees and charges
to their customers within three months of the ra#sng effect and, subsequently,
one month before changes to charges take effect.

« The schedule is required to:

« provide details of the fees and charges, incluflieg and variable components
of charges, for regulated water charges

» include sufficient information to enable a custortwecalculate their total bill
based upon an estimate of demand

« show any rate differentials applying across regmmnsustomer segments within
the operator’s network

e include details of discounts, rebates or surchaiyes the circumstances in
which they apply.

« Operators above a 10 GL water threshold will alsedguired to publish their
schedule of fees and charges in a paper circuiatée region of network
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operation or in th€ommonwealth of Australia Government Notices Gafete
Gazette) at the time new charges come into effect.

4.1.1 Views of interested parties

Four submission® received in response to the position paper spatlifiendorsed the
requirement to publish regulated fees and changesally. Submissions also noted
that many operators’ current practices comply whik requirement.

Western Murray Irrigation (WMI) advised:

The current format of the WMI schedule compliedwmiite ACCC requirements and is
publicly available. It is also provided to everystamer of WMI*>*

Murrumbidgee Horticulture Council Inc. (MHC) noted:

... the level of information requested should be ilgaailable to operators and that

consequently providing this information to theistamers should not be a major cost

burden'®

In its submission, Macquarie River Food and FilM&FF) noted that it:

... supports the objective of achieving pricing ti@arency via providing customers
with price and tariff schedules ... [and] consideaggropriate that such information
would be provided direct to customers, rather thaarring expensive and unnecessary
costs in publishing information in print or eleatio media‘*®

In responding to the draft advice and rules, tlmgerators raised concerns that the one-
month advance notice to customers of changes sodfiee charges was too long. In
particular, it was noted that the setting of charfge an upcoming irrigation season

was typically left until close to the start of tbeason, and in some cases until a few
weeks into the season, when indications of like#yew allocations are available and
government and bulk water charges are known.

In its submission to the draft advice, WMI noted:

WMI completes its financial budgets in May\Junehitthe Board signing off in June.
The fee schedule is provided to each custometheiartail with the first quarterly
invoice of the irrigation season, which is gengratnt in the third week of July. The
timeframe for finalisation of the fees schedulethia rules should be 1 Juf/.

At the public forum, Central Irrigation Trust (CITipted that it sets its charges by late
August and requested that the rules allow for tistray Irrigation Limited (MIL)

153 sSubmissions to the ACCC water charge rules posi@mer, November 2008, by MRFF, p. 3; NSW Irrigators’

Council, p. 6; MHC, pp. 1 and 3; National Farmersiémtion, p. 4.

154 WMI, submission to the ACCC water charge rules pmsipaper, November 2008, p. 2.

155 MHC, submission to the ACCC water charge rules pospiaper, November 2008, p. 1.

156 MRFF, submission to the ACCC water charge rules ipogitaper, November 2008, p. 3.

157 WMI, submission to the ACCC water infrastructurergearules draft advice, May 2009, p. 3.
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also noted its preference that charges should loke @naailable by 1 July of the relevant
year rather than one month before changes taket effe

With reference to the costs of publishing, WMI adsserted:

It would cost WMI thousands of dollars to printftsl A4 charges schedule in a local
newspaper for no benefft?

Instead, WMI suggested a central online repositorpperators’ schedules of charges,
such as the future Bureau of Meteorology database.

Murrumbidgee Irrigation (MI) noted that the Gaze#t@ot widely read by customers
and other stakeholders and submitted:

If publication in the local newspaper is deemetédappropriate, why is that not
sufficient for all operators?

Similarly, MRFF submitted:

MRFF believes that the requirement to publish &dale of charges in the newspapers
and/or the Gazette is unnecessarily onerous.

... Requirements ... to publish the schedule in priatiim, would only serve to add
additional cost and burden to the Operator, and:foee irrigators™

At the public forum, MIL advised that electronicsttibution of information to
customers is now part of their business practicessabmitted that the water
infrastructure charge rules should not unwind peegitowards adoption of new
technology and cost-saving measures by businesses.

On the information content to be published undarlirules, Ml submitted:

... those member operators that are not subjectt@ tiules could be expected to
supplement the pricing information with a summaigxpected revenue and costs
applicable to each service char§e.

On the issue of the inclusion of contract chargeasni operator’s schedule of charges,
SunWater submitted:

... the proposal to require the publication of alhttact pricing information is
unnecessary and contrary to the requirements détiglations.

... individually negotiated charges and supply areangnts should not be required to
be published, particularly in circumstances wher@ndividual customer ... [has]
entered into [a] “foundation customer contract” ...

158 WMI, submission to the ACCC water infrastructurergearules draft advice, May 2009, p. 2.

159 MI, submission to the ACCC water infrastructure gleawules draft advice, June 2009, pp. 3-4.

180 MRFF, submission to the ACCC water infrastructureg@baules draft advice, May 2009, p. 1.

161op. cit., p. 7.
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... The method proposed by the ACCC to allow suébrination not to be published
provides insufficient protection for individual cpamnies, particularly where initial
agreements are struck with competing inter&éts.

4.1.2 ACCC assessment

As discussed in the draft advice, achieving pri¢nagsparency is a water charging
objective of the Water Act?® Section 92(3)(j) of the Water Act provides that thles
may require the person determining regulated wektarges to publish details of the
charges and the process for determining the anafuhe charges.

Providing customers with a schedule of fees andgdsais intended to give them the
information they need for their own costing andpiag. Schedules of water
infrastructure fees and charges should providecserfit detail to enable customers to
calculate water delivery costs and to make comgpasisvith other valleys, regions or
market segments. The price information should b&iged on a consistent basis so
that it captures changes in fees and charges iover t

All operators are required to publish a scheduleegtilated water chargé&but, as
discussed in chapter 3, the tiered approach iadiei to ensure that the costs of
regulatory compliance are justified by the benadlitained from the regulation. In line
with this approach, the publication requirement véflect the different circumstances
of operators.

The rules will require that operators provide aesithe of fees and charges for
regulated water infrastructure charges to custoedso any person who requests it.
This will satisfy the publishing requirement foreyptors of small networks servicing
water access entitlements totalling less than 10°GDperators above this threshold
will also be required to publish their schedulde#fs and charges in a manner that
makes it generally available. The draft advice pted two options to meet this
requirement: publication in a newspaper circulatetthe region of network operation
or publication in the Gazette at the time new chargpme into effect.

The 10 GL entitlement threshold in the draft ridstablishes that some operators in
tier 1—as well as tier 2 and tier 3 operators—npustlish their schedules more widely.
It is expected that the tier 1 operators who wellrbquired to publish more widely
under the 10 GL threshold are:

« Jemalong Irrigation Limited

162 SunWater, submission to the ACCC water infrastractinarge rules draft advice, May 2009, p. 1.

163 Schedule 2, clause 2(d) of the Water Act.

164 Fees and charges made under a contract may bg®dfrom inclusion in the schedule of fees amatgés for

regulated water charges.

185 A 10 GL threshold also applies under the waterkatarules that were registered on 22 June 20@9 (se

www.accc.gov.au/content/item.phtmli?itemld=878181é&mia=ffe5587f61ebb33f04cafb01a5bff884&fn=Water
%20Market%20Rules%202009%20.pfttfr the size at which operators are requiredaeehdetails of
procedures for transformation of irrigation righesdily available to persons holding irrigationhtigiagainst the
operator.
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« West Corurgan Private Irrigation District
« Grampians Wimmera Mallee Water

« Narromine Irrigation Board of Management
« Trangie Nevertire Irrigation Scheme

« Western Murray Irrigation Limited

« Moira Private Irrigation District

« Renmark Irrigation Trust

« Tenandra Scheme

e Buddah Lake Irrigators

« Abercrombie Pumping Association

« Eagle Creek Pumping Syndicate

« Coliban Water

+ SA Water

« Hay Private Irrigation District.

The draft advice and rules required that operaialdish a schedule of their water
infrastructure fees and charges within three moatlise rules coming into effect and,
subsequently, one month before changes to thesafekecharges take effect.

Concerns of operators that provision to customeesszhedule of charges for a new
irrigation season one month before they take effesed difficulties for them have
been noted by the ACCC.

In recent years of low water availability, allocats have been announced late in the
season or incrementally through the year. Alsoratpes providing bulk water services
will be required under the rules to provide théiages to downstream operators in a
timely manner. Consequently, delay in advising @ungrs of charges is unlikely to
significantly improve relevant information availalib operators.

It is not appropriate for customers to be incurmogts before those costs are known to
them. Therefore, and in light of the marginal bérs#rived from delaying the setting

of prices, the ACCC considers that notice of charigeegulated charges should be
provided before they take effect. However, the adeanotice required is reduced from
one month to two weeks in the draft rules accompayhis advice.

The ACCC considers that there is merit to the amurthat electronic publication
should be a permissible means of making relevaatabdprs’ schedules widely
available. Therefore, the draft rules accompanttgadvice allow operators a third
option to meet the wider publication obligationbpaation on a publicly accessible
page of its internet site. This is a cheaper opfooperators who maintain an internet
site than publication in a newspaper and has tharddge that an operator’s schedule
of charges is continually available to anyone wamthat information.

The draft advice and rules did not prescribe theameain which operators must
provide their schedule to customers. The requirénsethat all customers are to be
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provided with the schedule, while the manner of gravision—including electronic
options of a file attachment to, or internet pagk in, an email—is a matter for the
operator and its customers. Guidelines to be dpeeldy the ACCC to assist operators
to comply with the water infrastructure charge sulell detail these options and the
measures operators should follow to ensure albousts receive their schedule in
compliance with the rules.

The schedule of fees and charges that all operatenequired to publish must
provide:

» details of regulated charges:

- for water infrastructure access—including serviegated to that access or
provided through the operation of that infrastruetu

« for bulk water services
« related to the taking of water from a water reseurc

« sufficient information to enable a customer to akte their total bill based on an
estimate of demand

« any rate differentials applying across regionsustamer segments within the
operator’s network

« details of discounts, rebates or surcharges andifttiemstances in which they
apply.

In addition, irrigation infrastructure operatordivise required to show separately in
their schedule of charges components of chargésitbdor:

« bulk water charges imposed by another infrastrectyierator

« storage of water in connection with services predithrough the irrigation
network

« connecting or disconnecting a customer
« the holding or management of water access entitiesrteeld by the operator.

The ACCC notes the suggestion that operators rpésito tier 2 requirements also
publish information on expected revenue and castedch service charge but
considers that the benefits of this further regulatequirement are not likely to justify
the additional burden on affected operators.

An operator’s schedule of fees and charges mustmattude the details of any charges
levied under contracts between an operator andtamer (or its customers), except
where an exemption is granted by the ACCC.

The draft advice provided that the ACCC will onkagt an exemption where it is
satisfied that publication of the contract affetis operation of the businesses of the
operator and its contracted customer(s) in a nakgadverse way. The ACCC
considers that this provision is adequate to ensomemercial disadvantage does not
arise as a result of the publication requiremeanather circumstances the benefits of
increased transparency in water infrastructure gtar@utweighs the commercial
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sensitivity felt by parties to contracts. Therefdhe provisions of the draft advice and
rules have not been changed.

To be granted an exemption, both the operatortarmbntracted customer(s) must be
parties to the application for exemption. The aggilon must contain an explanation of
how and why the publication of the contract changiisadversely affect the operation
of the businesses of the operator and its conttamistomer(s).

For contracts in existence before the commencenfehe rules, operators will have
three months in which to obtain an exemption froem ACCC. Parties to new contracts
must seek exemption before the contract is enietedThe ACCC will make its
decision within 30 business days or within a peasdxtended under the rules; if this
period lapses, the extension will be taken to H@een given.

While publication of schedules of fees and chargeter these requirements should not
be onerous, the draft rules provide for a threetmphase-in period for compliance
with all tier 1 rules.

The tier 1 publication requirements are in Pads@ 4 of the draft rules; rule 4 in
Part 1 of the draft rules provides a list of wisatequired in the schedule of charges.

4.2 Non-discriminatory pricing

Price discrimination occurs when customers aregdgthdifferent prices for the same
product or service with the same characteristicsfaatures and of the same quality or
standard. Price differentials that reflect diffdreasts of supply do not constitute price
discrimination.

The non-discrimination rule will permit differentipricing within the irrigation sector
where this aids efficiency or contributes to thgeobtives and principles of the Water
Act. However, it will prohibit differentials basexh unfair discrimination against
member customers who have transformed all or am darrigation right or non-
member customers by member owned operators.

The draft advice proposed that differences in welt@rges payable to an operator for
access services in respect of an irrigation righkilt far access services provided
otherwise should be those due only to differenoesctual costs necessarily incurred.

The draft advice also recognised that member owpedators would be able to
circumvent the non-discrimination rule by incregsamarges to all customers and
returning profits to member customers through thistrons. The draft rules provided
for the ACCC to undertake approvals or determimetion the case of operators that
adopt this approach. When approving or determinégmilated charges in such cases,
the ACCC must be satisfied that the return on itnaest included in regulated charges
does not exceed an amount commensurate with theneceral risk involved.
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4.2.1 Views of interested parties

A number of submissions discussed the proposalamposition paper for the rules to
prohibit certain limited price discrimination ar@ised questions about how the rule
would operate in practice. Generally, submissiorthé position paper did not object to
the proposed prohibition on unfair price discrintioa within the irrigation sector.

WMI supported the proposal:

In terms of the prohibition of unfair discriminagopricing, WMI’'s concurs with
different pricing based on different levels of seewather than the nature of the
individual (members versus non-memb¥f).

However, Ml submitted that:

If Ml agrees with some or all of its customers timsture pricing on a model other than
cost recovery this should be permissitife.

Also, the National Farmers’ Federation (NFF) noted:

... that irrigation infrastructure operators (IlOp}iyate member owned businesses) do
not currently pay dividends. In lieu, the operatars required to deliver water at least
cost. ACCC notes that there is potential for dieamation between member and non-
member irrigators. However, NFF recognises thatthee reasonable grounds on
which price differentiation does, and should caminto occur. The issue is to ensure
that there is transparency in the different pridingels that is well understood by both
groups of irrigators'®®

Stakeholders also commented on particular prichagtices and raised concerns or
sought clarification about how the non-discrimionatrules would apply in particular
situations. SunWater raised the issue of priceridmscation between irrigation and
other downstream users in the context of curremangements in Queensland:

SunWater’s existing irrigation price paths areteaecover at least lower bound costs,
whereas other customers — particularly local gowemts and industrial users —
generally pay charges reflective of upper boundscds other circumstances some non-
irrigation users pay charges in accordance withepisting contracts, and as a result
may also involve different prices.

SunWater submits that the effective price diffeiaiin for the irrigation sector is an
outcome of the transitional nature of the reformgass, and is consistent with the NWI
and the pricing principles and objectives in the Ac

SunWater’s discounted prices for irrigation custesrshould therefore be seen in the

context of transitioning over time. SunWater coasitthat under the ACCC regulatory
framework, this transitioning of prices should flewed to continue®®

This position was endorsed by the Queensland Gowarhin the following terms:

166 \WMI, submission to the ACCC water charge rules positioepdpovember 2008, p. 2.

187 M, submission to the ACCC water charge rules pmsitiaper, November 2008, p. 6.

168 NFF, submission to the ACCC water charge rules ipogitaper, November 2008, p. 6.

189 sunwater, submission to the ACCC water charge pdsgion paper, November 2008, p. 2.
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Queensland regards that ... legitimate situatiorgisziriminatory pricing due to
willingness to pay should also be permitted. In €wstand, the current pricing polices
allow for differentials in price for the same pratibetween different sectors. The
rationale for this relates to capacity to pay bemvthe rural and urban sectdfS.

CIT has residential and industrial customers thainat voting members and
recommended that ‘the water charge rules apply niyigation customers™

Postage stamp pricing is common in the irrigatiectar and some submissions
provided support for this principle. The NFF sulieut

NFF supports the application of postage stamprggifor use within 110s [irrigation
infrastructure operators] ... this principle is catsint with the use of average
conveyance losses applying to the delivery of wateoss water sources and within
[10s [irrigation infrastructure operators]. Aftelt,ahe application of the significant
system losses to water for irrigators (in lieu eéi@ges) from Hume Dam to the
Riverland may mean that it is unprofitable to iatig in these ared&

Also, the NSW Irrigators’ Council (NSWIC) noted:

... [it] remains opposed to pricing based on geogralgitation and reconfirms its
commitment to socialised losses within infrastruetoperators ared$’

NSWIC is nevertheless of the view:

... that operators must have the capacity to chatggheer price to a non-member
customer [as] a non-member customer has, by definitemoved their entitlement
from the bulk entitlement and hence proffers lesausgty to the 110 [irrigation
infrastructure operator]. This higher risk profiteist, pursuant to standard business
practice, attract a higher pricg.

Mark Cameron also commented on member/non-memberimination, noting in the
context of member owned operators:

Dividends are a tool that could cause undue digndtion and are more likely to lead
to monopoly rents ... if an operator wishes to paydginds then it should become a
tier 3 operatof’®

WMI raised the issue of casual use charges:

WMI remains unclear however if the casual user ..emstthe individual does not have
delivery entitlement would be deemed to be disaratory pricing’®

170 Queensland Government, submission to the ACCC wheege rules position paper, December 2008, p. 2.

11 ¢IT, submission to the ACCC water charge rules mospiaper, November 2008, p. 1.

12 NFF, loc. cit.

173 Nswic, submission to the ACCC water charge rulegtipogpaper, November 2008, p. 3.

4 ipid., p. 6.

175 M cameron, submission to the ACCC water charge pds#ion paper, November 2008, p. 1.

176 WML, loc. cit.
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Two submissions to the draft advice and rules esga@ ongoing concern with the non-
discrimination rule and the associated propose¢doire ACCC approvals or
determinations for the regulated charges imposeandiynber owned operators above
10 GL that pay a dividend.

NSWIC reaffirmed:

... its position that member owned infrastructurerap®s must be able to charge
pursuant to a different structure for non-membet@mers subsequent to the
implementation of the Water Market Rules (Transfation)’’

NSWIC also stated:

The assertion of the ACCC that legitimate risk @ns are negated by Rule 10 of the
Water Market Rules is disputed. The security priowis do not fully cover potential
loss and most certainly do not cover the admirtisgaand legal costs involved in
pursuing such los¥®

NSWIC was also strongly critical of the draft advio include the provision for
approvals or determinations triggered when a merobeed operator makes a
distribution to member customers.

MRFF supported the concerns raised by the NSWi€lation to dividend triggered
approvals or determinatio®8.NSWIC and MRFF also considered that the time
allowed for consultation on this issue was insugfict.

MI supported the approval or determination of clkeargghen member owned operators
make distributions, however noted concern aboutitheframe for such approvals or
determinations:

...the need to seek an approval or determination wineging financial distributions is
supported, however, the minimum period of three tim®for providing such an
approval may conflict with commercial imperativid¢e suggest that this rule be
accelerated to better match the commercial reafiprivately owned operatof&®

4.2.2 ACCC assessment

The intent of the non-discrimination rule is to e the objectives of the Water Act
and, in particular, to ensure that price signateireed by irrigators and operators are
consistent with the economically efficient use @iter resources and infrastructure.

The focus of the rule is on discriminatory priciihgt may arise where there are price
differentials between charges to member and nonfeegustomers for infrastructure

177 NSwiIC, submission to the ACCC water charge ruled dchfice, May 2009, p. 6.

178 ipid.
179 ipid.
180

MRFF, submission to the ACCC water charge rules ddhfice, May 2009, p. 2.

MI, submission to the ACCC water infrastructure gleawules draft advice, June 2009, p. 6.
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access and services related to access. Priceetiffals that exceed those due to
differences in the cost of supply may create andesitive to transform irrigation
rights®> and, therefore, may undermine the economic effaiebjectives of the Water
Act. As the changes underway in the MDB progrdss opportunity and incentives for
such behaviours are likely to increase.

Operators should not be inhibited from charging-naiform prices that give effect to
the user pays and cost-reflective objectives amtiptes of the Water Act. It is
important, however, that pricing is transparent emstomers are aware of the factors
behind price differentials, such as regional défezes in the costs of supply.

In some cases, price discrimination may improvenenuc efficiency compared to
uniform pricing. For example, a situation wherecpriliscrimination increases overall
welfare is peak-load pricing implemented as pad efipplier’'s decision about the

level of capacity to invest in and the allocatidrsonk costs between peak and off-peak
customers.

In other cases, however, discrimination may rasutistortions and inefficient
outcomes. Price discrimination that deters theetiadvater from a lower to a higher
value in use undermines the efficient operatiothefwater market and efficient
investment decisions, both in the network infraginite by operators and in on-farm
investment by irrigators. Discrimination in the $eend charges applied to non-member
customers compared with member customers is idehtifs the most likely source of
such inefficiencies.

The rule is intended to ensure that any price diffgals applied by operators between
member and non-member customers is in line witleidihces in the costs incurred in
supplying those customers or groups of customershit end, the non-discrimination
rule will require that price differences in chargggplying to members and non-
members must only be those due to differencestirabcosts necessarily incurred.

Application of the non-discrimination rule to tharpcular costs or situations raised by
interested parties involves the following considierss:

e Casual use charges, which may apply in the case of a customer whd$al
delivery right (either implicit or explicit) and s additional water for which
delivery is required or for a customer who holdslebvery right but requires
delivery of water. Casual use charges can comgresgariable charge that applies
to water delivered subject to a delivery right pdusontribution to fixed costs. The
contribution to fixed costs should reflect a readda quantum.

« Credit risk has been raised as a cost that may be reflectmices. While pricing
for risk is a legitimate business practice, the casnot be recovered through a
differential charge to non-members unless it isetual cost necessarily incurred.
If the risk has been mitigated through the secymityvisions permitted under
rule 10 of the water market rules, there is no iemg risk to be costed into

182 Transformation is the process whereby an irrigaierigation right in relation to a group watentéglement held

by an operator is converted into a separately Walér entitlement.
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regulated water charges as the value of secuatyntfay be taken is the applicable
termination fee.

Concerns reiterated by NSWIC in its submissiorh&draft advice that operators
should be permitted to price for credit risk weod supported by any evidence as to
how credit risk that is not mitigated through th@tét Market Rules 2009 would be
quantified or priced by operators. Any remainirgknvould be negligible and does
not warrant a change in the policy or the rulegrtthibit operators from
discriminating in their charges against customere tave transformed their
irrigation rights. In any event, if higher costsdabt recovery are incurred,
operators may be able to make an appropriate atgmstto their charges—in line
with the different average costs incurred for digfe customer groups—within the
rules.

Moreover, as a practical issue, the ACCC notessthiaie operators have expressed
the view that they do not have the resources tesadinancial risk®

« Pricing for areturn on equity through member rebates or discounts may also
be considered by operators. A move towards uppendpricing (that is, including
a return on equity in fees and charges) is a dpewéter charging principle in the
Water Act:®* However, as for any differential reflecting suppbsts, the operator
must be able to justify the quantum of the discarnebate as reflecting the cost of
capital. Factors relevant in assessing that cesthar valuation of member equity
and a return on that equity commensurate with gmengercial risk involved.

MI submitted that it should be free to enter inmidividual pricing arrangements with
customers (see section 4.2.1). The proposed rullesat/prohibit operators from
entering into contracts with a customer or cust@miémould be an unintended
consequence if the non-discrimination rule wermlkdbit operators and their

customers from entering into contracts designquta@wide the necessary assurances for
either party to undertake an investment or for onemic parts of a network to be
decommissioned. However, the fees and chargeese ttontracts will still be subject

to both the non-discriminatory pricing and publicatrules, unless a publication
exemption is granted. This is to ensure that thediscrimination rules cannot be
circumvented through the use of contracts with m&analb non-member customers.

The ACCC will develop guidelines to assist operatorcomply with the non-
discrimination rules when determining their regethtvater charges.

After the release of the position paper, the AC@éhtified the possibility that member
owned operators may circumvent the non-discrimamatule by raising prices to all

183 MIL, submission to the ACCC water market rules posipaper, p. 16; WMI, submission to the ACCC water

market rules position paper, p. 4. These views ats@ expressed in response to the water marles isgBues
paper—see Sunraysia Citrus Growers Inc., submigsitme ACCC water market rules issues paper, p. 3;
Mourquong Co-operative Rural Society Limited, sulsmiois to the ACCC water market rules issues paper, p. 3
WMI, submission to the ACCC water market rules isqagser, p. 26.

184 Schedule 2, clause 3(4) of the Water Act.
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customers and making profit distributions to mermmbf@Mark Cameron noted that this
was a means by which operators could discrimingdénat non-member&’

Payment of distributions to investors is not, séit, a concern. Indeed, the water
charging principles of the Water Act include thatar charges should move towards
upper bound pricing—that is, a level that provittastull cost recovery, including the
cost of capital, but avoids monopoly rents—whempcable®” However, a move to a
for-profit business model creates the opporturotydperators to set access charges at
levels greater than those consistent with full cesbvery and for monopoly rents to be
returned to members in the distribution of proflikreover, such an approach would
effectively circumvent the non-discrimination rutgminishing the ability of the water
infrastructure charge rules to fulfil the water diag objectives and principles under
the Water Act, including the efficient allocatiohwater resources to their highest
valued end use.

Under the provisions in the draft rules, a memlvemad operator servicing more than
10 GL of entitlement® that chooses to make distributions to membersheiltequired
to have its regulated water charges approved erméted by the ACCC.

If such an operator declares or makes a distribubanembers in the 12 months before
the rules come into effect, the operator will bguieed to have its charges approved or
determined by the ACCC within the first three manti the rules being registered.
After the rules commence, a relevant operator wdadades or pays a distribution will

be required to have its charges approved or detexdrby the ACCC.

After an operator has declared or paid a distrdvutince, the requirement to have
changes to its fees and charges approved or detdmiill remain in force until the
operator has ceased to be a member owned operdtas ceased to make a
distribution to members for a period of five years.

When making an approval or determination in theseimstances, the ACCC will be
required to follow a more limited process, anddaasider a more limited set of
considerations, than in the case of tier 3 opesat®pecifically, the ACCC:

« must be satisfied that the return on investmeabmmensurate with the
commercial risk involved

« may have regard to whether the charges contributeet Basin charging objectives
and principles under the Water Act.

The ACCC will be required to make a decision wittiiree months of receiving an
application. However, it may request further infatran from the operator and may

185 M developed a proposal to amend its constitutioallow payment of dividends, which was subsetjygut to

its members in May 2009.

186 M Cameron, loc. cit.

187 Schedule 2, clauses 3(5) and (6) of the Water Act

188 The volume of 10 GL includes the total volumenatter that the operator and its customers ardeashtid under

water access entitlements.
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extend the period in which it is required to matiediecision. To extend the period, the
ACCC will be required to notify the operator of etension and the reasons for it.

The ACCC notes the submission from MI that the ttatleen for an approval or
determination in these circumstances should becestito four weeks. However, in
order to give due consideration to all the mattelsvant to the approval or
determination of regulated charges, including tieevs of stakeholders, the ACCC
considers a minimum period of three months wilféguired.

Information that the operator will be required toyide in support of an application for
approval or determination by the ACE&Uncludes:
« the regulated water charges for which approvabigbt

« information on the cost components to be recovéremigh regulated water
charges:

« total operating costs

« depreciation of capital assets

+ taxation

e return on investment
« information on the composition and valuation of tperator’s asset base
« the method and assumptions used to calculate tinenren assets to be distributed.
The ACCC will develop guidelines and templatesh@sessary, to assist operators in
complying with these requirements.

Rules in relation to the non-discrimination reqments are in Parts 3 and 7 (and
Schedule 2) of the draft rules.

4.3 Implementation

In the draft advice and rules, the ACCC recommeradddee-month transitional period
for compliance with the tier 1 publication and ndiserimination in pricing rules.

4.3.1 Views of interested parties

Generally, submissions to the position paper esga$he view that operators already
comply with tier 1 rules. However, MRFF also noted:

There are Infrastructure Operators in the Macqubhaeat the present time do not
comply with the [tier 1] rules ... Therefore MRFF lesles it is appropriate for ACCC to
allow a reasonable transition period (6 to 12 menhtbr Schemes to adopt the changes
necessary to comply with the Tier 1 ruté.

189 Ag set out in Schedule 2 of the draft rules.

190 MRFF, submission to the ACCC water charge rules ipogitaper, November 2008, p. 3.
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Also, NSWIC noted the large number of small opesato New South Wales and
disputed:

... that tier 1 operators “generally would alreadyngdy” on the basis that
generalisations cannot be made about an indigimetilation. At present, the ACCC,
the Commonwealth and the NSW Government are unatdeen determine how many
tier 1 operators exist:

In its submission to the draft rules and advice ARicknowledged the transitional
provisions in the draft rules but noted that it:

... is not convinced that the ACCC fully appreciates numerous other changes
required under new Water Market, Charge (Termimafiees) and Trading Rules. It is
therefore requested that our initial suggestioa 612 month transition period be
reconsidered, particularly if the additional proglefor Operators with greater than
10GL were to advance.

4.3.2 ACCC assessment

The ACCC anticipates that operators generally waldelady comply with tier 1 rules
and, for those who do not, the time required fod the administrative burden of,
compliance would not be significant.

The transitional period of three months from thgistation of the rules provided
should be sufficient to allow for any administratitasks and approvals or
determinations that will be required for operatimr®e compliant with the tier 1 rules.
Guidelines will be prepared by the ACCC to asgm&rators to comply with their
obligations under tier 1 rules within the transiab period.

4.4 Monitoring and reporting requirements

Under s. 94 of the Water Act, the ACCC is requii@dhonitor and report to the
minister on regulated water charges and complianitethe water charge rules.

Monitoring, required under s. 94 of the Water Awil] rely on evidence of non-
compliance obtained through the enforcement funstaf the ACCC.

The schedules of regulated fees and charges tbedtops are required to publish will
be a key input to monitoring water charges. Idjiabnly comparisons of charges
across the Basin will be possible, but eventuahyili be possible to build a picture of
the movement in charges over time.

Monitoring the tier 1 rules—requiring publicatiohaschedule of regulated water
infrastructure charges and non-discrimination icipg—Wwill rely on evidence of non-
compliance obtained through the ACCC'’s enforcem@mitions (chapter 7).

191 NSwiIC, submission to the ACCC water charge rulestipospaper, November 2008, p. 6.
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5 Network service plans

This chapter details the tier 2 provisions that agiply to the larger of the member
owned operators and medium-size non-member owneichtps of water
infrastructure.

Application of the criteria® for coverage under tier 2 rules outlined in chapteeans
that, at the time of release of this advice onviager infrastructure charge rules, the
following operators will be subject to the tierlias:

e Murray Irrigation Limited (MIL)

« Murrumbidgee Irrigation Limited (MI)

e Coleambally Irrigation Cooperative Limited

« SunWater

« Central Irrigation Trust (CIT).

The draft advice and rules proposed that tier 2aipes must provide certain
information to customers and to follow procedurdégemw setting regulated water

infrastructure charges. These requirements ardditian to tier 1 publication and non-
discrimination requirements.

The tier 2 draft advice and rules required opesator

« develop and consult on a network consultation pa9€P) that details options for
the operator’s network over a five-year period

« develop and provide to customers a network seplae (NSP), based on the
outcomes of the NCP consultation process, whichildahajor capital works and
associated expenditure over a five-year period,jeve that NSP reviewed by an
external engineering consultant

e publish a schedule of fees and charges beforedb@ye into effect

- develop and provide to customers a copy of an iinéion statemefff that outlines
any changes in charges and the cost drivers grngego those changes, each time
charges are to change.

Operators will be able to change charges (eveneuti®gnges do not completely align
with those proposed in the NSP) without needingetise the NSP, provided the
information statement accompanying the new scheafutbarges explains the reasons

192 The thresholds for an operator to be requirezbtaply with tier 2 rules are:

= member owned operators with an entitlement (orisieiy customers with a combined entitlement) within
the Murray—Darling Basin (MDB) of over 125 GL

= predominantly non-member owned operators with aditl@ment (or servicing customers with a
combined entitlement) within the MDB of over 125 Gt below 250 GL.

193 The information statement was called an explagatmtement in the position paper, but terminolbgy been

changed to avoid confusion with the explanatortestent required for regulation and legislation.
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for those changes, including reasons for differsriween the published fees and
charges and those proposed in the NSP.

The draft advice and rules provided a 12-monthsitemmal period for compliance with
tier 2 rules. This implied a probable complianceeda the early part of the December
quarter, 2010.

The draft tier 2 rules have been developed hawggnd to current governance and
charging arrangements and are designed to cordribuhe water charging objectives
and principles of th&vater Act 2007{Cwilth) (the Water Act).

5.1 Views of interested parties

Most submissions received in response to the posttaper endorsed the tiered
regulatory proposal and application of tier 2 rut@she larger member owned
cooperatives and medium-size non-member owned wmpsr@ection 3.1.1).

Comments on the proposed tier 2 rules providedilmsssions generally addressed the
specifics of the proposals—how they relate to exgsarrangements and their
applicability to particular entities. However, soswbmissions commented on the
wider implications of the proposed tier 2 rulesr Emample, the Queensland
Government:

... agrees that it is appropriate that SunWatetrtisr& Operator ... as this will promote
a better understanding of water pricing for watgra. This will lead to water users

making more informed decisions relating to effitiesater use, investment and

trading®®*

Submissions noted the importance of the consuéigirecess in setting water charges.
In supporting the tier 2 proposals, the Murrumbealgmrticulture Council Inc. (MHC)

emphasised the importance of consultation andnmétion-sharing in the price
determination process and submitted:

In particular:

* That consultation be defined in the tier 2 ridssa multistage, two way process so
that operators advising customers of changes isantidered “consultation”.

 That the tariff schedule and explanatory statgraéso include a comparison with
water charges relating to transformed entitlements.

» That the detail of rebates or discounts (inalgdivater or other dividends) given by
the company be disclosed in advance (along witleileemstance under which such
rebates or discounts will apply or be forfeitéd).

194 Queensland Government, submission to the ACCC whtage rules position paper, December 2008, p. 1.

195 MHC, submission to the ACCC water charge rules pospaper, November 2008, p. 1.
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The Queensland Farmers’ Federation (QFF) also corteden the need for:

Effective engagement of scheme customers to wadctly with SunWater in price
setting®°

CIT provided details of its price setting procedutieat it considers would be compliant
with the tier 2 proposals contained in the posipaper. In particular, CIT noted that it:

...undertakes extensive consultation with its gromeners prior to establishing its
water charge&”’

Similarly, Ml noted that it:

... liaise[s] closely with customers regarding angmdjes to servicing in response to
seasonal conditions and industry needs, such asrséaration and areas of supply
restriction due to drought®

However, Ml strongly rejected the application @t rules to member owned
irrigation corporations, stating in relation told8P and expenditure program that it:

... does not currently publish a formal network seing plan and nor have our
customers requested such a plan ... a formal anfaraipa matter for each business
and presumably would be implemented if broadly sufgal by customers ... an
expenditure program for the finalised network saevplan is a matter for MI Directors
not customers — Ml is a public company not a gowemt authority’”

Further, Ml made similar points regarding the dstaf the proposed requirement to
publish an explanatory statement to the scheduleesfand charges:

... [with respect to detailing] changes, includingstvice standards and regulatory and
other obligations that will occur over the ... withlglic corporations it is a function of
our board to review such material, not customers

... [with respect to detailing] major operating arapital expenditure cost drivers
affecting current prices ... with public corporatidhs a function of our board to
review such material, not customers ...

... [with respect to detailing] the aggregate chaingeperating and capital expenditure
between the current and previous year and the ingddbat change on the revenue
required by the operator; details of how that intgsicalculated ... we establish an
annual budget which is approved by Directors acdriporates water and non-water
income. Much of this is commercial in-confidencel avill not be published ahead of
the annual activity. We will continue to report aafly in arrears to shareholders ...

... [with respect to] details of all grants, subs&land contributions paid to the business
... with public corporations it is a function of doward to review such material, not
customers. We establish an annual budget whichgsoaed by Directors and
incorporates water and non-water income. Much igfishcommercial in-confidence

196 QFF, submission to the ACCC water charge rulesipagiiaper, December 2008, pp. 2-3.

197 CIT, submission to the ACCC water charge rules mosjiaper, November 2008, p. 1.

198 M1, submission to the ACCC water charge rules pamsitiaper, November 2008, p. 7.

199 ipid.
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and will not be published ahead of the annual @gtiWe will continue to report
annually in arrears to shareholders ...

... [with respect to providing] a breakdown of theanfe in an average or
representative irrigator’s bill into componentsdxh®n the major drivers of the price
changes ... this is a matter for Direct6?s.

Submissions also raised specific issues and comncegarding the operation of the
procedural requirements. While SunWater endorseaé¢ed for a network service
plan, it noted:

... an unnecessary and costly regulatory burden warise if operators were required

to prepare separate plans under two separate tegufeameworks. ... SunWater
submits that the water charge rules continue taire@ network management plan to
be produced and published, but allows for othenplarepared for compliance purposes
to be considered as satisfying this requirem&nt.

CIT also noted the scope for existing practiceséet the tier 2 requirements and
further:

... request[ed] that our current process is ratif@dontinued use and satisfies our
commitment to the tier two pricing principl&%.

The QFF recommended a number of issues to be iedlundprice setting processes
which included (but were not restricted to):

* Analysis of service standards and regulation tovafor development and
implementation of changes to reduce costs ...

» Allocation of costs to schemes addressing suclessas allocation of direct and
indirect costs, proportioning of costs to schengsts, allocating costs to
customer sectors, excluding non related costs fhamallocation process and
allocation of channel and pipeline distributionde$®

Two submissions raised the issue of independergwesr audit in response to the
position paper. The New South Wales Independenir@rand Regulatory Tribunal
(IPART):

... considers that there may ... be some potentiahfmber owned operators to make
insufficient provision in prices to renew or re@abeir infrastructure — particularly if
the operator expects governments will invest is¢hgystems (eg, via grants).
Therefore, IPART considers that some outside stywdf investment decisions may be
required to guard against under investment. Fomgie, this could be in the form of
independent review or audit of network service pland expenditure programs of Tier
2 operators. To ensure that regulation remainscéerftly proportionate and targeted,

200 ibid., pp. 7-8.

201 sunwater, submission to the ACCC water charge pdsiion paperNovember 2008, p. 3.

202 CIT, loc. cit.

208 QFF, loc. cit.
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such independent review or audit could occur onegyefew years (eg, once every four
or five years, rather than annually) and could fygliad on a risk based approaci®:.

While the QFF recommended:

... [independent cost and efficiency reviews based mationally consistent
framework ..?%

Further, in its response to the draft advice atesiuiMI submitted:

The requirement for an independent engineer tevetier 2 documentation should be
omitted from the rule&”

On the capacity of operators subject to tier 2gtitemeet the requirements, the NFF
considered that:

... many operators that fall under tier 2 may nettk lfurther work to comply with this
tier 2’

The QFF addressed the need for transitional arraeges in Queensland:

SunWater should prepare annual reports addredsniggues listed for the Explanatory
Statements for each scheme to provide an effentonatoring of the implementation of
the price paths to June 20%%.

Issues related to the tier 2 draft rules were daisdour submissions in response to the
draft advice and, also, at the public forum.

In relation to NSPs, the NSW Irrigators’ Council§WIC) noted in its submission to
the draft advice and rules that the sector has bedargoing significant change and
that:

It is completely unrealistic to expect an operaocommit to a fixed plan when the
environment in which they must operate is so vanfrom fixed ...

... [and] where infrastructure operators can havelear view of how much water will
be inside their system nor, for that matter, whesé@le its system that water will need
to be delivered, it is nonsensical to suggestahatiperator can provide a fixed 5 year
infrastructure plad®®

SunWater stated that:

204 |pART, submission to the ACCC water charge rulestipospaper, November 2008, p. 3.

20 QFF, op. cit., p. 2.

206 MI, submission to the ACCC water infrastructure geawules draft advice, June 2009, p. 6.

207 NFF, submission to the ACCC water charge rules ipogitaper, November 2008, p. 4.

208 QFF, op. cit., pp. 2-3.

209 NSwiIC, submission to the ACCC water infrastructurargh rules draft advice, May 2009, p. 7.
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The requirements to prepare Network ConsultatiggePaand Network Service Plans
for both bulk water and distribution networks isisilered onerous ...it would be more
efficient to require the development of a singlewek Service Plai™®

Ml also commented on the network consultation paper

The requirement for an options paper (or NCP) ghbel omitted from the rules, and
replaced with a requirement to formulate and diste a draft NSP to customers for
consultation and feedback before finalisation -hwsjpecific provision for customers to
suggest alternatives for consideration before iftasibn of the NSB*

SunWater also raised the fact that it has regulatieg paths in place until 30 June
2011 and submitted that:

The costs of compliance with Tier 2 rules will hibstantial if Network Consultation
Papers and Network Service Plans are required teegetiated with customers across
SunWater’s six MDB schemes, but with the price patplace, the plans would have no
value and cannot be implemented. SunWater subhaitshe requirement for
compliance should be postponed until the expiratibiie price patf?

In its submission to the draft advice and rulesF@Fovided support for SunWater’s
submission, noting that added costs and duplicati@ssessments would occur if
SunWater’s compliance with the tier 2 rules wasdedayed until July 2011. QFF also
noted that procedures for setting charges shoulubrese the significant difference in
the size of SunWater MDB schentés.

CIT and MIL raised concerns at the public forumwatitbe cost impost of an
independent engineer’s review of NSPs and questitmeneed for them given in-
house engineering experti8é.

5.2 ACCC assessment

In competitive markets, customers reveal theirgrarice through their choice of goods
and services and suppliers. As noted in chaptiére3governance arrangements of
cooperatives operating natural monopoly infrastimest-under member-customer
ownership and a non-profit business model—are pnesiuto provide the incentives
necessary to ensure efficiency in the level ofgwiand of service standards and to
mitigate the exercise of market power. For incoaped entities, the accountability of
the board and management to member customeriswgiported by the provisions of
the Corporations Act 200br state laws such as t@@operatives Act 199SW).

219 synwater, submission to the ACCC water infrastrectinarge rules draft advice, May 2009, p. 1.

211 M1, submission to the ACCC water infrastructure geaules draft advice, June 2009, p. 9.

22 ibid., p. 2.

213 QFF, submission to the ACCC water infrastructuregdaules draft advice, May 2009, p. 1.

214 See summary of the public forum discussion orABEC website at
http://www.accc.gov.au/content/item.phtml?itemld4879&nodeld=5be4acfe0lbclf4elf2c722857c6b2f9&fn=

Summary%200f%20public%20forum%20discussion.pdf
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The tier 2 draft rules for water infrastructure ides establish procedures and
processes to provide necessary assurances iegasdr The draft rules build on
existing governance arrangements and the struotpersitors already have in place.
There is likely to be some differences betweenatpes in the extent to which existing
arrangements meet the requirements of the tieaf2 dies.

The rules provide an integrated framework of cugiooonsultation and information
provision that ensure the views and preferencesistomers, both member and non-
member, are known to the operator and that custarerfully informed of major
decisions made concerning the management and mante of the network. This
information is a necessary input to business datisiaking by irrigator customers.

The procedures required under the draft rulesllaistriated in the flow chart below
with the key outputs in bold. These procedural nespents are discussed in the
following subsections.

Tier 2 proceduresfor determining regulated water charges

Is new network service plan required?

Yes

Networ k consultation paper No
(NCP) for consultation provided tg
customers

Customers consulted on network
options

Current network service plan (NSP)

Provided to customers at the commencement of thedo® which it
relates and subsequently on request

v

A 4 A 4

Schedule of regulated Information statement
water infrastructure
charges published to
customers pursuant to
tier 1 rules

Provided to customers
with schedule of
regulated charges
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5.2.1 Network service plan

The tier 2 rules require that an operator mustgmepn NSP at least every five years as
part of the process undertaken to determine regpilatter infrastructure charges. The
NSP must be developed in consultation with custemarparticular, it must follow the
development of, and consultation on, a network ahason paper and must consider
any submissions or comments received to or abeul®P (see below).

The NSP should clearly outline the outcomes theaipeexpects to achieve for the
network, the proposed service delivery standardslaa maintenance and investment
program necessary to meet those outcomes oveetiwaf the NSP. The NSP should
include details of longer term outcomes, partidyltrose the operator expects will
have a material impact on service standards aedgrAs operators commonly reset
prices annually, the NSP should extend beyond dhizdn of the charging periéd

and must:

« be updated every five years, or more frequentth@bperator’s discretion

« Dbe finalised only after customer consultation otiays for the network
(section 5.2.3)

« contain the following information:

« details of the expected network and service outsoover the five-year period
(including any regulatory obligations)

« details of the proposed expenditure program, innpdapital and operating
expenditure for maintenance and investment ovepé¢hied

« details of the required revenue for each year efitre-year period for which
the NSP has been developed

- estimates of the regulated charges during eachojeéhe NSP
« Dbe reviewed by an external engineering consultant
« be provided to customers when it is completed togrewith:
e asummary of the consultation undertaken
e asummary of submissions and comments received dtmtomers
« an explanation of decisions made by the operatoompleting the plan.
The tier 2 rules require that, if operators deteemegulated water charges that vary
from the estimates contained in the NSP, any clatoyeharges from those proposed

in the NSP must be explained in the informationesteent accompanying the schedule
of regulated charges.

As noted in some submissions, operators typicalyeforward planning arrangements
in place. These systems should enable operatoeatiily prepare the NSP provided
for under these draft rules.

213 The term ‘charging period’ refers to the minimperiod for which the charges are to apply andpgcsily

shorter that the planning horizon of the networise plan.
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The intent of the finalised NSP is to provide imi@tion to customers and therefore the
material contained in it should be provided in might detail and presented in a
manner fit for this purpose. In particular it shibalearly specify the service standards
and other deliverables planned for the networkidadtify the change in the revenue
required to meet these service standards and tegutzbligations.

While documents prepared for other purposes—sudbr asanagement or to meet
other regulatory requirements—may be useful s@pimints for the preparation of the
NSP, it is unlikely that such documents would nthetrequirements of the draft rules
without amendment. With reference to SunWater'sseams noted above, there is no
requirement under the rules for a vertically integd operator to prepare separate
NSPs for its different areas of operation.

The ACCC does not agree with observations madeestibmission to the draft advice
by NSWIC that changes in their operating environidncluding the provision of
funding for infrastructure planning and modernisat—make it ‘completely unrealistic
to expect an operator to commit to a fixed pfahThe ACCC understands that
operators that will be subject to the tier 2 rulegertake forward asset management
planning as a necessary input to establishing tagiital programs and renewals
annuities. Assessment of, and strategic responsisks in a changing environment is
part of such planning and sound business practice.

Moreover, the rules allow operators to revisit tidSP if required and to vary charges
from those anticipated in their NSP, subject tosmhmg an explanation in the
information statement.

Nevertheless, changes occurring in the sector—epgaitly modernisation funding—is
a factor in the consideration of transitional agaments discussed in section 5.3.

Water infrastructure operators required to compghp wer 2 rules are responsible for
significant assets, and independent review of asaeagement plans and expenditure
programs is an appropriate tool to ensure prudashiefficient management of those
assets. As noted, submissions to the position pager made concerning the
importance of such reviews.

The ACCC concurs that an independent engineerisweof network management
decisions is desirable because it will promoteetfieient use of water and water
infrastructure. An external review of an operatdinslised NSP will provide
independent assessment of the prudence and effjcadrihe plans for the network.
This will provide assurance that the regulated welt@rges set by an operator to meet
the costs of its network reflect prudent and edinticosts.

However, the ACCC notes stakeholders’ concernstahewcost of compliance with
the requirement for an independent engineer’s vewviean operator's NSP. The ACCC
has decided to respond to these concerns and todame rules to require a tier 2
operator to provide its NSP to the ACCC, and previa the ACCC to commission an
engineer’s review of the NSP.

216 NSWIC, loc.cit.
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Under the draft rules accompanying this advice,2ieperators will be required to
provide their NSP to the ACCC no later than thedaten it is provided to customers.
However, the option will be available to operatmrrovide their NSP to the ACCC
earlier, and for the engineer’s review to be uraleh at a time that enables the
operator to make changes in light of comments nratiee review. In these
circumstances the ACCC would pursue best endeato@rssure that the engineer’'s
review is available to the operator within four rtfmsof the ACCC being provided
with the NSP. These changes have implicationgi®transitional arrangements for
compliance with tier 2 rules, which are discussesddction 5.3.

This approach enables the benefits of a reviewerms of informing customers and
encouraging prudent and efficient expenditure g@thieved without operators being
required to meet the costs. Operators will be meguio publish the review on their
internet site once it has been provided to them.

5.2.2 Consultation paper for network service plan

The process for developing a new NSP commencesthathbreparation of an NCP that
assesses the needs of the network and developsi®pti meet those needs over a five-
year planning horizon. The NCP is provided to conrs and forms the basis for the
consultation process through which customers peofgddback on the strategic
direction and major investment decisions takerttiernetwork.

The NCP must include the following information:

« identified risks and regulatory obligations for {heriod

« capital and operating expenditure program optiomaéet network needs, where
necessary

« external consultant reports, where these have tleiamed, that identify network
needs and options to meet those needs

« indicative costing of the option(s) and implicatdior fees and charges.

The NCP should be fit for its intended purposeyliag sufficient detail for an
informed assessment of the options proposed bgpbeator and presented in a manner
accessible to the intended customer audience. idferdles specify requirements for
customer consultation procedures, including theireqent for operators to develop

an NCP and to provide this to customers for commgmt ACCC will develop
guidelines to assist operators to meet these @Emgeints.

5.2.3 Customer consultation

As noted above, the potential for the large menolaared operators to exercise market
power is mitigated in part by board accountabii@ynember customers under
governance provisions of the Corporations Act beostate legislative schemes such
as the Cooperatives AGSW). However, a board’s accountability is limitedits
member customers and does not extend to its nonberecnstomers. Moreover, for
members, voting out the board is a blunt instruneentpared with more iterative and
dynamic response mechanisms. Also, the transaatidrother costs necessary for
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member customers to relocate their agriculturaéstment away from an operator’'s
irrigation district are so high as to make this peitive threat insignificant.

For the governance arrangements in place for meovaeed operators to be effective,
the customer consultation process must be robuasstrarst provide opportunity for
customer views to be heard on important decisieganding the network. It also must
be able to accommodate a possible lessening inetkies between members and
customers in the future.

Customer consultation procedures and arrangemieatsdsbe appropriate to the
circumstances and should:

« be open and transparent

« have mechanisms—such as public forums or reprasentammmittees—to ensure
all customers have the opportunity to provide viewshe NCP

« provide sufficient time for customers to consider NCP and provide feedback.

Company boards and management remain responsilileefdecisions they take,
including how they utilise the information receivaldout customers’ expectations and
preferences during the consultation process. Aalddtin the discussion of the NSP
above, operators are required to include an acafuthe consultation undertaken with
their NSP. This account will detail the consultatfmocess, the input received from
customers and the reasons for the decisions takigght of that input.

Submissions to the position paper indicate thabfierators that will be subject to the
tier 2 rules already consult with their memberse @naft rules require that consultation
be extended to include non-member customers ifdbes not already occur.

5.2.4 Publishing an information statement

The information statement is intended to providet@oners with an explanation of the
drivers contributing to the changes to regulateteweharges included in a new
schedule of fees and charges. Its purpose is toda@ link between the NSP and the
schedule of regulated water infrastructure charges.

The purpose of the information statement is tormfeoustomers of:
« actual revenue received from regulated chargesdoin completed year of the

current NSP

« anticipated revenue from regulated charges in tineent and future years of the
NSP

« details of, and an explanation of the reasonsafoy,adjustments made to regulated
charges from those proposed for that year in the NS

« an explanation of any differences in charges apgly® member and non-member
customers.

The draft rules for the information statement regtihat the information outlined
above is to be provided to customers at the sameds the schedule of regulated
charges is published under tier 1 provisions, sulgethe transitional provision that
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applies to all tier 2 provisions (section 5.3). fiéheiill not be a requirement that the
information statement be published as widely astmedule itself in the case of larger
operators!’ Timing of publication will be as determined by thygerator, subject to tier
1 requirements and tier 2 procedures.

Information an operator needs to prepare the indtion statement should be readily
available from existing business processes anceduoes. The ACCC intends to
develop guidelines, including pro-forma, to assgrators to prepare the explanation
of fees and charges.

5.2.5 New schedule of regulated water charges

The price setting procedure is completed with tlegaration of a schedule of regulated
water infrastructure charges that, on the basfisretast demand, will recover the
revenue the operator requires to meet the expeedifarovided for in the NSP.

Under the tier 1 rules outlined in chapter 4, tbieeslule of fees and charges must
provide full details of the structure of fees aharges, including how they vary
between regions or across different customer setgnaenl services. Discounts, rebates
and surcharges that may apply must be includeldeptiblished schedule.

Publication requirements for the schedule of ragdlavater charges are provided
under tier 1 rules discussed in chapter 4.

5.3 Implementation

5.3.1 Application, implementation and transitional arrangements
As discussed in chapter 3, tier 2 water infrastmectharge rules will apply to:

« member owned operators where the total volume tifement*® to which the
operator and its customers are entitled withinMizB exceeds 125 GL

« non-member owned operators where the total voluneatitlement*® to which the
operator and its customers are entitled withinMiB exceeds 125 GL but is less
than 250 GL.

It is expected that the operators required to cgmiyith tier 2 rules, listed at the start of
the chapter, already undertake most, if not adl,dtocesses required under the tier 2
rules. Nevertheless, it is likely that some opasatall require time to ensure capacity
to prepare the NSP and information statementsnmptiance with the rules.

27 That is, it will not be necessary to publish itlely on the operator’s internet site or in a neaysgr or the

Commonwealth of Australia Government Notices Gazette.

218 Under water access entitlements.

219 Under water access entitlements.
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The ACCC considers that a transitional period jgrapriate to allow operators subject
to the tier 2 water infrastructure charge rulemike any changes to their systems to
comply with the rules and to prepare their firsthN$he draft advice proposed a 12-
month transition period but a number of factorseheaused the ACCC to reconsider
this arrangement for compliance with tier 2 rulBsese factors include:

» changed arrangements for engaging a qualified eergim review an operator’s
NSP, particularly if the operator chooses to héeereview completed in time
to make changes before the NSP is given to cussomer

» apossible lack of opportunity under a 12-monthgiton period for operators
to synchronise the five-year period of the NSP witisting financial reporting
years

» the desirability that operators’ initial NSPs ingorate as much information as
possible on the impact of the significant governtriending being made
available to the sector for infrastructure planramgl modernisation; without
this there is a risk that NSPs may become quicldtyod date

« the fact that one of the tier 2 operat#fns on a regulated price path that expires
on 30 June 2011.

In light of these considerations, the ACCC hasdkgstithat operators required to
comply with the tier 2 rules must do so by 1 JUWL2. This change has the added
advantage that compliance with the tier 2 rulesisdependent on the date when the
rules take effect. Six to nine months is addedhéotime that operators will have to
comply as compared to the 12-month transition pepimposed in the draft advice but
the ACCC considers that the benefits outweigh thadvantages of this delay.

Operators will be required to prepare an NSP byiyt 2011 under the processes
provided in the draft rules accompanying this aeland to provide the NSP to
customers. After the transitional period, regulateder charges imposed by operators
must reflect those in the NSP or as publishederstthedule of fees and charges with
any variations between the two explained in th@aganying information statement.

In the case of an operator that becomes a tieefatyr after the rules take effect, the
first NSP must be completed for a five-year pegothmencing no later than 24
months after the operator becomes a tier 2 operator

The ACCC will develop guidelines and templatesp@esessary, to assist operators to
satisfy these requirements for tier 2 operatothéndraft water infrastructure charge
rules.

The tier 2 requirements in relation to the NCP, N&msultation and information
statement are in Part 5 of the draft rules.

220 gunwater.
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5.3.2 Monitoring and reporting requirements

Under s. 94 of the Water Act, the ACCC is requii@dhonitor and report to the
minister on regulated water charges and complianitewater charge rules.

The schedules of regulated water infrastructuregdsa which all operators are
required to provide to customers, will be a keyuti@ monitoring water charges.
Initially, only comparisons of charges across tlasiB will be possible, but eventually
it will be possible to build a picture of the movent in prices over time.

Monitoring compliance with tier 2 rules, to be urtd&en by the ACCC, in the first
instance will involve consideration of an operasgoublicly available information,
such as its schedule of fees and charges, andfotihes of information, such as
information statements, NSPs and consultant repisgd by the operator in
determining regulated fees and charges. The ACCLratpiest information from the
operator or may require it under s. 155 of Thade Practices Act 1974 Chapter 7
discusses enforcement of the water charge ruleshanapplication of civil penalty
provisions under the Water Act and dependent rules.

22! The Trade Practices Act has been amended tocsters5 powers to include the Water Act.
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6 Determination or approval of regulated water
charges

This chapter discusses the tier 3 rules concerthiagletermination or approval of
regulated water charges. As noted in chapter 3ethequirements are expected to
apply to larg&* non-member owned operators, which currently inelud

« State Water

e Goulburn-Murray Water (GMW)

« Lower Murray Water (LMW).

These requirements are additional to those requinel@r tier 1—specifically, the
publishing requirements.

6.1 Overview of approach
The proposed approach for the tier 3 rules willude:

e aprice approval or determination process beingtallen prior to the
commencement of the regulatory period for chargesach yedf of the regulatory
period

« annual review of charges for the second, thirdfandh years of a regulatory
period.

Under this process, most of the relevant infornmatequired to approve or determine
charges for each year of a regulatory period woekd to be provided to the ACCC

15 months before the end of a regulatory pericghible the ACCC to make a decision
in time. This would include information for eachayef the regulatory period on the
operator’s:

« consultation undertaken in developing its pricipglecation

« regulatory and legislative obligations

« service standards

e regulatory asset base (RAB), where relevant

« renewals annuity, where relevant

e capital expenditure

222 ‘Large’ refers to operators that have an entiéatr(or that service customers with a combinedlenient) of

over 250 GL within the MDB to which a regulated ®ratharge applies.

22 The main change in this approach from that pregas the draft advice is that the ACCC is now propgs$hat

it approve or determine maximum charges for eael grather than just the first year) of the requiaiperiod,
prior to the regulatory period commencing. In picgtthe ACCC does not consider that this changehaile a
material effect on the approval or determinatioocpss.

Water infrastructure charge rules: Final advice—eJ2009 75



e operating and maintenance expenditure
« tax liabilities

e required revenue

« demand or consumption

« regulated charges.

This information would then be used to approveaiernine charges for each year of
the regulatory period. The ACCC will approve chardehe corresponding required
revenue is prudent and efficient and if the propgad®arges contribute to achieving the
Basin water charging objectives and principles. A& C'’s final decision in respect
of this process would be published before the conomment of the regulatory period
to which it relates and would contain charges anahdicative revenue path for each
year in that regulatory period. Among other thirthe, ACCC’s proposed approach
will include measures to provide operators withdperopriate incentives to pursue
efficiency in capital and operating expenditure.

For the annual review process, the operator wilidggiired to submit to the ACCC
updated demand or consumption data and updatedgedprices five months before
the commencement of the second, third and fourdin gka regulatory period to enable
the ACCC to make a decision in respect of that tgutldata, including:

» forecast demand/consumption for the upcoming year

« an estimate of actual demand/consumption for tiae giesing
« information on how the above items were calculated

« proposed prices for the upcoming year.

The ACCC would use this information and the chagsoved in the approval or
determination undertaken prior to the first yeathaf regulatory period (in respect of
the relevant year) to approve or determine thegdsafor the relevant year. In this way
those charges approved or determined prior toggelatory period commencing

would be adjusted for any changes in demand orwwopson forecasts. This will allow
operators to maintain greater revenue stabilithéface of changing demand or
consumption. However, in approving charges in #eoed, third and fourth years of a
regulatory period, the ACCC will also consider wiestthe proposed charges will
impact on price stability so as to balance ther@sies of the operator and its customers.

As an additional revenue stability measure, the £GG! also consider passing
through revenue shortfalls in moving from one ratpry period to the next where such
shortfalls are the result of forecasting inaccueaar an ACCC decision to limit price
shocks between years.

These processes and associated issues will besdestin more detail throughout the
remainder of the chapter. In particular, the remearrof the chapter is divided into the
following sections:

e approval or determination process to be undertakéore the commencement of
the regulatory period
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« annual variation of charges in the second, thidifanrth year of a regulatory
period

« commencement of the tier 3 rules
¢ monitoring and enforcement of the tier 3 rules.

6.2 Approval or determination undertaken before the
commencement of the regulatory period

This section addresses aspects of the approvatermination process that will be
undertaken before the commencement of each regyla¢oiod under which prices for
each year of the regulatory period will be approgedetermined. In particular, the
following issues will be discussed:

« the pricing principles against which charges waldssessed

- the application of the pricing principles—what infaation the ACCC will
require from operators to assess the proposedehagginst the pricing
principles

« the treatment of existing regulatory asset basaegal

« efficiency incentives for capital and operating exgiture
- the length of the regulatory period

e reopening provisions

« the process.

6.2.1 Pricing principles

This section discusses factors that the ACCC wilidmjuired to consider in approving
or determining regulated charges as part of therahghation or approval process that
will be undertaken prior to the commencement oheagulatory period.

The Water Act requires that the water charge nuast contribute to achieving the
Basin water charging objectives and princigfé3his is why, in its draft advice, the
ACCC recommended that in approving or determinimgyges, it must be satisfied that
the water charges contribute to achieving the Basiter charging objectives and
principles (Schedule 2 of the Water Act).

To promote the efficient use of water resourcesvaater infrastructuré&; the ACCC
also recommended that in approving or determingggilated charges, it must be
satisfied that the total forecast revenue requirgmeasonably reflects the efficient and
prudent costs of meeting the expected demand farofesumption of) the water supply
and delivery services of the regulated water bgsin@cluding any costs incurred in
complying with any regulatory obligations and reguments.

224 section 92(1)(c) of the Water Act.

225 gchedule 2, clauses 2(a)(i) and (i) of the Waer
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Views of interested parties

None of the submissions to the position paper aft ddvice raised any specific issues
about the pricing principles to be followed by /€CC in approving or determining
regulated water charges.

ACCC assessment

The water charge rules must contribute to achietheg@asin water charging
objectives and principles:

To promote the efficient and sustainable use oewagsources, charges should:

- reflect the prudent cost of providing the waterg@y@nd delivery service,
including costs associated with future supplies peribds of peak demands and/or
restricted supply

« include the costs of complying with relevant lawsegulations

« be based on a principle of user p&yso that users face the true cost of the service
(subsidies and community service obligations shbel@liminated or reduced over
time; where they remain, they should be publicjyoréed)

« be made publicly available to increase transparandyallow users and potential
users to compare charges across regions and gsaftrimation to make decisions
as to where to locate their business, thus promatymamic efficiency?®

To promote the efficient and sustainable use oewiafrastructure asset$,charges
should:

« reflect the prudent costs of maintaining, repla@ang upgrading infrastructure,
where necessary, to accommodate efficient infregira investment, including the
upgrade and/or rationalisation of assets over time

« be based on a principle of user pays so that this @b infrastructure investment in
each service area are reflected in the chargabdbarea, thus promoting
economically efficient investment (subsidies anthownity service obligations
should be eliminated or reduced over time; wheeg temain they should be
publicly reported).

In addition, to promote allocative efficiency antsare expenditure is prudent,
businesses should agree to service standards asalbpléorward asset management
plans in consultation with customers. Service stathslshould be reported and linked
to the proposed asset investment and any resatijugtments to charges. This will

226 gection 92(1)(c) of the Water Act.

227 schedule 2, clause 2(a)(i) of the Water Act.

228 schedule 2, clause 2(d) of the Water Act.

229 gchedule 2, clause 2(d) of the Water Act.

230 gchedule 2, clause 2(a)(ii) of the Water Act.
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allow customers to understand how service standaftde to infrastructure investment
and ultimately to the level of charges. This shduokter efficient and sustainable
investment in water infrastructure assets.

To ensure sufficient revenue streams to allowHerdfficient delivery of the required
services?! charges should be based on full cost recé¥esy that the business is able
to recover its efficient costs and continue to $yipe service over time. This includes
recovery of:

« operational, maintenance and administrative casttugding tax)
« expenditure on renewing and rehabilitating existisgets
« arate of return on capital.

In summary, the ACCC recommends that, in ordepfw@e or determine charges, it
must be satisfied that the total forecast revepuedch year of the regulatory period
recovers the prudent and efficient costs of praygdhe service, including costs
incurred in complying with regulatory obligationsdarequirements.

The asset base upon which operators earn a retarkay factor in determining the
level of charges. For this reason, in approvindaiermining charges, the ACCC will
also be required to ensure that operators setdbsét base in accordance with an
accepted methodology and that, once set, the aasetis only adjusted to account for
actual investment by the operator, depreciationarydrevenue from asset sales. This
requirement is discussed in more detail in sedi@B3.

In addition, the ACCC, when deciding whether torapp charges or when
determining charges, must also have regard to whétle regulated charges contribute
to achieving the Basin water charging objectives pinciples set out in Schedule 2 of
the Water Act.

Tier 3 operators will have discretion in how they segulated charges, subject to the
matters outlined in rule 29 of the draft rules Jumiing the requirement that forecast
revenue recovered in totality from regulated chammes not exceed the efficient and
prudent costs of providing infrastructure servit@seach year of the regulatory period.
This will provide scope for operators to accommedaice paths for the provision of
infrastructure services that may be specified ueaesting contracts.

These are the principles that the ACCC will be nexglito consider in approving or
determining charges before the beginning of a eguy period.

The pricing principles for approvals or determioas in respect of each year of the
regulatory period are contained in rule 29, Divis®y Part 6 (and Schedule 2) of the
draft rules.

21 gchedule 2, clause 2(b) of the Water Act.

232 gchedule 2, clause 3(3) of the Water Act.
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6.2.2 Application of the pricing principles—what in formation is required
from operators?

This section discusses the implementation of tiengy principles and the associated
information required from tier 3 operators as édtihe approval or determination
process to be undertaken prior to the commencedaifaatch regulatory period.

In order to assess charges and forecast revenagsathe above criteria, the ACCC
will require certain information from operators.eggically, in support of an
application to the ACCC to determine or approve@perator’s regulated charges, the
operator will be required to provide information its1

« consultation processes around service standardstaigations

« approach to capital financing

« past and forecast capital expenditure includinggeyects and expenditure drivers
e operating and maintenance expenditure

e required revenue

« demand forecasts

« charges and tariff structures.

These information requirements are consistent thidise of other regulators, including
that requested of water businesses regulated ysbential Services Commission

(ESC) in Victoria and the Independent Pricing argjiRatory Tribunal (IPART) in
New South Wales.

To assist operators in complying with these regquéets, the ACCC proposes to
develop information guidelines and templates inscittation with interested parties.

Views of interested parties

The only comments made in submissions to the postaper on this issue were made
by State Water.

State Water recommended that:

... references to demand forecasts in the water ehaitgs should be amended to refer
to consumption forecasts as well as demand foretast

In relation to service standards, State Water noted

State Water has limited discretion to vary serdebvery through asset investment ...
State Water has no formal relationship directlyhvaituser of water, whose licence is

issued by DWE [New South Wales Department of Waiel Energy] on behalf of the

Minister for Water ...

Consequently, consultation on service standards auistomers is primarily for
nondiscretionary services which for the most paldte to operating expenditure, such

233 state Water, submission to the ACCC water chargs pobsition paper, November 2008, p. 3.
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as the level of operations planning informationvisted to customers. The exception to
this is specific asset enhancements such as wiiteercy projects or additional
gauging stations which are agreed with the valkesel Customer Service Committees.
The templates provided by the ACCC should allowtfiis differencé>*

State Water also raised a number of issues abeuisth of a post-tax (versus pre-tax)
weighted average cost of capital (WACC) and the 8&&preferences in terms of
tariff design.

State Water requested the ACCC to develop priciathodology guidelines to assist
compliance:

State Water believes that it will be useful for k&CC to release pricing methodology
guidelines to assist businesses in developing ssgioms which are more likely to be
deemed by the ACCC as consistent with the watengehalles’®

State Water again made comments on this issug sulimission to the draft advice:

The ACCC has indicated it will release ‘price metblmgy guidelines’ on how
operators should address various inputs to priétade Water understands these
guidelines will be flexible arrangements and wilbe operators to deviate from the
guidelines under justifiable circumstances. Statgai\welcomes the introduction of
guidelines and templates to assist operators irpbong with their regulatory
obligations. State Water agrees that operatorsidtimmuconsulted on the development
of the guideline$®

ACCC assessment

As mentioned above, in order to approve or detegralrarges, the ACCC must be
satisfied that the total forecast revenue for gear of the regulatory period recovers
the prudent and efficient costs of providing thevee including costs incurred in
complying with regulatory obligations and requirertse

In assessing the above, the ACCC must also haaed¢g whether the regulated
charges contribute to achieving the Basin watergsthg objectives and principles set
out in Schedule 2 of the Water Act.

In order to assess whether these conditions aretineeACCC will require certain
information from the tier 3 operators as part & #pplication process. In particular,
the pricing application should provide details ba bperator’s:

« consultation undertaken in developing its pricipglecation

« regulatory and legislative obligations

« service standards

« RAB, where relevant

24 ipid.
23 ibid., p. 2.

236 gstate Water, submission to the ACCC water infrattreacharge rules draft advice, May 2009, p. 2.

Water infrastructure charge rules: Final advice—eJ2009 81



« renewals annuity, where relevant

« capital expenditure

e operating expenditure

« tax liabilities

e required revenue

« demand or consumption

« regulated charges.

This information is typical of what is required byost Australian regulators of their
regulated businesses. In Victoria, for example BEBE requires regulated water
businesses to submit water plans in advance aktipdatory period; these plans
include information on customer consultation, gntead service levels, regulatory and
government obligations, operating and capital egfare, the financing of capital

expenditure, forecast tax liability, demand forésagrices and non-prescribed
services.

Similarly, IPART requires State Water to providéomnation on, among other
things’

e actual capital and operating expenditure over thieeat determination period

« projected capital and operating expenditure ovemghcoming determination
period, drivers of this expenditure and expectedise outcomes to be achieved

« the value and timing of any contributions to omfrgovernment

- forecast water sales and customer numbers aneédlsening and assumptions
behind these forecasts

< common or joint costs and the means of allocatiege to geographical areas and
customers.

The proposed components of the pricing applicati@endiscussed in more detail below.

Consultation

To assess whether the expenditures and chargessgp an operator’s pricing
application are prudent, it will be important foetACCC to consider whether the
operator has consulted on its application andy,ifmdhat feedback it has received from
customers. The operator will be required to inclurdigs pricing application a
statement about whether it consulted on its prdp@sal, where it did consult, details
of the extent and nature of the consultation predesluding matters consulted on and
customer feedback received.

Regulatory and legislative obligations

In providing water services, operators are likeljnave a number of obligations
required of them under state or federal acts, l&iije instruments or licences. These

27 |PART, submission to the ACCC issues paper on butkmenarge rules, July 2008, p. 11.
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could require an operator to undertake certainggtsjrequiring capital or operating
expenditure to meet its necessary obligations.seess whether the associated
expenditure is prudent, the ACCC will need to krtbe operator’s reason for
undertaking the project.

The ACCC will require details of all regulatory aledjislative obligations applying to
the operator that are likely to affect the levetegulated water charges. These should
be provided for the period that is set to expire #m the next regulatory period to
which the application relates. In particular, tipe@tor should highlight any changes in
these between the two regulatory periods.

Service standards

As with regulatory and legislative obligationswill be important for the ACCC to
have information on the operator’s service starslartie ACCC will require
information about an operator’s service standaetsabse these are likely to be a key
cost driver for the operator. In particular, the @C will be interested in obligatory
minimum standards or any standards proposed iruttatisn with customers. This
could include minimum standards for key performainckécators or performance
targets.

These details will be used to assess whether aogiased expenditure is prudent.
For example, where the expenditure representsasetktlevels of service above any
minimum standard, this should be supported by costs. It will also improve
transparency and allow customers to make the ctiondzetween the service they
receive and the price they pay.

Details of service standards should be provide@émh year of the period that is set to
expire and the next regulatory period to whichdpgplication relates. The operator
should also highlight any changes in these betwlaese two periods.

Regulatory asset base

Operators may recover the cost of financing exgstéind new investments through:

< earning a return on the value of the RAB (thathis, WACC multiplied by the
RAB)

« areturn of the value of the RAB (that is, regulgtdepreciation).

At the start of a regulatory period, the valueref RAB needs to be updated to reflect
the value of actual efficient and prudent capitgdenditure, customer and government
contributions and disposals undertaken in the pressregulatory period. The ACCC
proposes that operators provide details showingdhzilation of the value of the RAB
across the regulatory period. The ACCC will alsedhdetails of the operator’'s
proposed rate of return and regulatory depreciation

Overall, where an operator uses an RAB approa@lmis capital expenditure, the
ACCC will require the following information in theperator’s pricing application:

« the level of contributions from customers and gowent and the assumptions
underpinning those forecasts
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« the proceeds from asset disposals and the natdrg/pa of the assets anticipated
to be sold

« the regulatory depreciation of assets and the nsafgo this

« details of the rate of return proposed by the dpei@nd the basis for the proposed
rate of return

« from the above, the actual or forecast value olRAS.

This information should be provided for each ydahe regulatory period that is set to
expire and for the next regulatory period to which application relates.

These will be assessed to ensure full cost recot&rp establish whether charges are
moving towards upper bound pricfiigand to ensure that actual and forecast capital
expenditure (which is, or will be, incorporatedanhe RAB) is prudent and efficient.

The value of the initial RAB is discussed in thédaing section.

Renewals annuity

None of the existing tier 3 operators (GMW, Statat®/ and LMW) operate a renewals
annuity approach. However, other operators coulsubgect to the tier 3 rules in the
future (for example, because of mergers), andhigrreason the rules need to address
the ACCC'’s approach to renewals annuities. This@eexplains the factors the
ACCC would take into account in considering an apmrs renewals annuity.

The ACCC proposes that operators using a renewalgity should set out the
proposed renewals amount and the assumptions asadttlate it. This information—
to be provided annually for the period that isteegxpire and for the next regulatory
period to which the application relates—would irgu

« the nature of the assets included in the annuité=ilation

« the basis of the long-term capital expendituredasts that support the
calculation—when and on what basis the forecaste wade

« the service levels that underpin the capital experelforecasts, linked to the
earlier discussion of service levels

« the annuity term

« the discount rate used to calculate the annuity

- from the above, the actual or forecast balanchefénewals annuity.

Where a business proposes to move away from a emepproach to an RAB
approach, it should explain how it proposes to rgarthe change. This is particularly
important where a business has a positive balanite ienewals reserve, implying that

customers have already made a contribution to ¢hatswill be incurred in the future.
In such circumstances, operators should set olidlance of the renewals reserve

238 schedule 2, clause 3(3) of the Water Act.

239 gchedule 2, clauses 3(4) and (5) of the Water Act
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each year and a detailed explanation of the mannehich the funds are to be
returned to customers—for example, through immedéfisets to prices in the next
regulatory period or, alternatively, through assdrofsets to future capital
expenditure. The ACCC expects the operator to bamsulted on these options.

Capital expenditure

Capital expenditure is a key component of the raeeequirement and hence can have
a substantial bearing on the level of charges.ABEC proposes to assess the
efficiency of expenditure forecasts put forwarddperators as well as the incentives
available to operators to engage in efficient exittene over time.

To assess whether capital expenditure is effi@adtprudent, the ACCC will require
information on the level of the expenditure andabst driver to which the expenditure
relates. In particular, the operator should includermation—for each year of the
regulatory period that is set to expire and the negulatory period to which the
application relates—on the following:

e capital expenditure
« the major projects over the period including thet@nd timing of these projects

« the expected outcomes of these projects and thgidikver—growth, renewal of
existing infrastructure, service improvements anpbance with regulatory
obligations

« evidence that the expected levels of expenditwgardent and efficient—for
example, the results of an independent enginesssssment.

Where operators rely on other information—for exempenchmarking studies—to
support their forecasts, they should also provideaerview of this information.

Detailed information underpinning all forecasts ddoe kept by the operator and be
made available to the ACCC on request. In gentmalACCC is likely to request more
evidence when an operator proposes a significant@se or decrease in expenditure or
where expenditure relates to delivering outcomesaland beyond what is mandated
by customers, legislation or regulation.

The ACCC is also mindful of providing appropriateentives for efficient capital
expenditure. This is discussed in more detail below

Operating expenditure

Like capital expenditure, operating expenditura key component of the revenue
requirement and can have a substantial influendbetevel of charges.

To ensure that charges are set at an efficient, llhhaee ACCC will be required to assess
whether the operator’s proposed expenditure isguruand efficient. To facilitate this,
the operator should include information in its pricapplication—for each year of the
regulatory period that is set to expire and the negulatory period to which the
application relates—on the following:

e operating expenditure
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« the key drivers of the expenditure—growth, renegfaxisting infrastructure,
service improvements or compliance with regulatdrijgations

« ajustification of the actual or forecast operaxgenditure

« evidence of productivity improvements.

As with capital expenditure, where the operatoruses] supporting information to
forecast operating expenditure, details of thisutdhbe provided. The ACCC is
mindful of developing a regulatory framework thabyides the appropriate incentives
for efficient operating expenditure. This is dissed in more detail below.

Tax liabilities

Under the ACCC'’s proposed approach to determirhiegévenue requirement,
operators would be able to directly recoup the obsbmpany tax during the
regulatory period. Thus, the ACCC would expect apms to set out details of their tax
payments—on an annual basis for the period setgmesand for the next regulatory
period to which the application relates—in theicjprg applications to the ACCC.
Required revenue

An operator’s required revenue should be derivefits:

« RAB or renewals annuity, whichever is relevant
« capital expenditure

« operating and maintenance expenditure

« tax liabilities.

These factors will determine how much revenue trerator will be required to recover
in order to continue to provide the required leMelvater infrastructure related services
over the regulatory period. The revenue requirensetiten used to calculate charges,
subject to forecast demand (or consumption).

Demand or consumption forecasts

The proposed charges in an operator’s pricing @alpdepend, among other things, on
the forecast demand (also referred to as consumdbothe operator’s services.

The ACCC proposes that operators provide informeatiiochelp it determine whether
demand forecasts are reasonable and whether, baskd estimates of demand, the
operator is likely to recover sufficient reverttfeSuch information would include:

« details of the operator’s actual demand or consiamor each year of the
regulatory period that is set to expire

« details of the operator's demand or consumptioreémh year of the next
regulatory period to which the application relaiasluding:

- forecast demand or consumption
« adescription of the methodology used to forecastahd or consumption

240 gchedule 2, clause 2(b) of the Water Act.
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« assumptions on which the forecasts are based
« consistency with historical data.
Regulated charges

To approve an operator’s charges, the ACCC williregdetails of those charges.
Further, it will be necessary for the ACCC to assekether the charges will contribute
to achieving the Basin water charging objectivas pinciples. Specifically, the

pricing application should include:

« details of the operator’s regulated charges fohgaar of the regulatory period set
to expire

« details of the operator’s proposed regulated clsaigeeach year of the next
regulatory period to which the application relates.

Operators should also identify material changgeéposed charges between years and
provide clear links between the proposed changesheir drivers—such as new
obligations or network modernisation—and materfermges in their revenue
requirement. The pricing application should alseniify the customer impact of any
proposed tariff changes.

Information guidelines and templates

Information guidelines and templates will be depeld by the ACCC in consultation
with interested parties following the introductiohthe rules. These will be completed
before the ACCC undertakes its first approval dedeination. These guidelines and
templates will provide detail on the specific infation required from operators as part
of their application to have their charges appromedetermined by the ACCC.

The ACCC will also develop price methodology guides, covering but not limited to:
« in approving or determining charges, what form A@C is likely to be
appropriate

« what efficiency incentive schemes should be batth the regulatory framework
(see section 6.2.4)

« what tariff structures, if any, are likely to bepappriate

e in approving or determining charges, what costcalfion methodologies should be
used for allocating costs across users—includinthaa®logies concerning user
and government shares for funding regulatory aglegtive obligations.

Apart from providing guidance to regulated opersttinese guidelines will
demonstrate the factors the ACCC will be likelyctmsider when assessing pricing
applications against the pricing principles.

The ACCC notes that a number of interested panee raised specific issues that will
be addressed through the price methodology guigelim particular:

« how to allocate costs between users and the gowstr+IPART’s submission to
the position paper
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¢ how the WACC will be determined—State Water’'s sudsian to the position
paper and draft advice and Gwydir Valley Irrigatdssociation’s (GVIA'S)
submission to the draft advice

« the impact of different tariff structures—GVIA’s lsmission to the draft advice.

These comments will be considered in the contereokloping the price methodology
guidelines.

The information required from tier 3 operators ptmthe commencement of each
regulatory period is contained in Schedule 1 ofdfadt rules.

6.2.3 Treatment of existing RAB values

This section addresses the issue of whether tmretasting RAB values. In the
position paper and draft advice, the ACCC recomradritat it retain any RAB value
in place at the time at which it commences appsowaldeterminations for an operator.

Views of interested parties

IPART and the Queensland Government made commethioissue in response to the
position paper.

IPART noted:

IPART supports recognition of State Water's ReguhatAsset Base (RAB)—
particularly given IPART’s detailed investigationdapublic review in its 2006
determination of State Water's pricé&s.

... IPART notes that if a common approach is not &lbpo setting the initial value of
RABs across the Basin and all RABs are simply tdkethe ACCC as given, the aims
of consistency in approach, cost recovery, andhaligly economic efficiency could be
compromised ...

IPART therefore recommends that the water charbgs provide scope for the ACCC
to review and, where necessary, amend opening Rées where warranted. Further,
to ensure consistency between Basin jurisdictidt®&RT considers that a common
starting date for the development of all RABs sHdwé used?*?

The Queensland Government noted:

Queensland welcomes the ACCC's consideration ingkieof the Position Paper that
any regulatory asset base value in place at thettie ACCC commences its first
determination or approval for the operator be netdi This would be important to
ensure that there are no major price shocks dakanges in the value of the asset base
at the commencement of the new regulatory pefiod.

241 |pART, covering letter to its submission to the AC@&er charge rules position paper, November 20038, p

242 ihid., p. 6.

243 Queensland Government, submisdimthe ACCC water charge rules position paper, Dece@®@s, p. 2.
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In response to the draft advice, GVIA noted:

GVIA is comfortable with the [State Water] RAB deténed by IPART and would
therefore be supportive of this RAB being broughtMard into future determination
processes ...

GVIA is not comfortable that other jurisdictionsvegbeen has rigorous in developing
their RAB, and therefore suggests that the pri¢erd@ner/approver reviews all RABs
to ensure that they will contribute to consistenitipg across jurisdictions”

ACCC's assessment

The ACCC has previously noted that an RAB valueegaset, should not be subject to
revaluation except under certain unforeseen cirtamees. Revaluation of an existing
RAB can create uncertainty for the regulated bssiraand its customers and can result
in price shocks and windfall gains or losses tolthginess.

For these reasons, the ACCC recommends that any\RAR in place at the time that
the ACCC commences its first price approval or gheteation for an operator should
be retained.

In response to comments made by IPART and GVI&, uinderstood that the various
jurisdictions used different methodologies to vatue RAB when operators in these
jurisdictions moved away from a renewals annuitgrapch. However, a number of
methodologies are available and all of these atenieally acceptable. In addition,
revaluation of an RAB can result in perverse ontanded consequences. In weighing
up these issues, the ACCC has assessed that itdsktain any RAB values in place
when it commences approvals or determinationsriapgerator.

In particular, when the ACCC undertakes its firgpraval or determination for a tier 3
operator, the value of the RAB will be calculatgdskarting with the RAB value
determined in the previous regulatory period, aégi$or any assets that do not relate
to the provision of infrastructure services andegbforward for any capital expenditure
(net of customer or government contributions), de@tion and asset disposal from the
previous regulatory period. The RAB will then bded forward in this way for each
subsequent regulatory period.

Where an operator moves into tier 3 and it hagyabhad the value of its RAB
determined for the purposes of price setting gndhe ACCC commencing regulation
of its charges, its initial RAB will be set by tAR&CC using an accepted valuation
methodology. In subsequent regulatory periodsRAB will then be rolled forward to
account for adjustments in capital expenditureyel@ption and disposals as above.
The draft rules include rules that require the AQGCalculate the initial and
subsequent RAB values in these ways.

The ACCC notes State Water’s concerns that the A@@¢ use a different WACC
from that used by IPART and that this could resuli revenue shortfall for State
Water. State Water suggested that to addressdahiem the ACCC should revalue

244 GVIA, submission to the ACCC water infrastructurargfe rules draft advice, May 2009, p. 4.
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State Water’'s RAB. As mentioned above, the ACCGsdus believe that RAB values
should be subject to revaluation. However, shoulkelanue shortfall exist, the ACCC
may pursue other adjustment measures where suatti@adjnts are considered
appropriate.

The requirements for calculating the RAB are coradiin rule 29 and Schedule 2 of
the draft rules.

6.2.4 Efficiency incentives

In regulating a natural monopoly business, the legguwill almost always have access
to less information than the regulated businesthdmpresence of this information
asymmetry, it is preferable to provide the busineidls a substantial amount of
discretion, while developing a regulatory systeat fhrovides the appropriate
incentives for the business to pursue desirableooogs.

In particular, the regulatory framework should pdevthe business with the
appropriate incentives to only commit such cagtad operating expenditure as is
necessary to provide the required services.

Efficiency incentive for capital expenditure

In undertaking an approval or determination, theC&COwill (among other things)
assess the operator’s proposed capital expendiutiee entire regulatory period
before that expenditure is undertaken. It will beea ante approval process whereby
capital expenditure projects are effectively preraped by the ACCC.

In this way, there will be a lag between the tinteew the expenditure is undertaken
and the time when the regulatory asset base igegdia actual capital expenditure.
Charges in the period during which the expenditsigctually incurred will be set on
the basis of the forecast capital expenditurettt@ACCC has pre-approved before the
commencement of the regulatory period. Where tlegadpr can deliver the capital
project for less than the forecast cost of thegqutpjthe operator will be able to recover
the difference between the forecast and actuatalapipenditure through charges until
the start of the next regulatory period (when ggutatory asset base is adjusted for
actual expenditure).

At the start of the next regulatory period, theulatpry asset base will be adjusted by
the actual amount of capital expenditure and, immay, if the operator has been able
to spend less than the forecast amount, the customik also benefit through lower
prices.

In this way, ex ante treatment of capital expenditan provide benefits to the
operator, before the end of the regulatory peramd, benefits to the customers, after
the regulatory asset base is updated for actugbtagpenditure.

Efficiency incentive for operating expenditure

Because operating expenditure is forecast at #reddtthe regulatory period, spent
during the regulatory period and reviewed at the @frthe regulatory period, the same
incentives exist as for capital expenditure. Namiélthe operator is able to spend less

90 Water infrastructure charge rules: Final advice—eJ2009



than the forecast amount of operating expendituvé]l be able to recover through
prices the difference between the actual and fetemaerating expenditure.

In this way, operators are faced with the incentovepend less than the forecast level
of operating expenditure so that they can recdwedifference between the forecast
and actual operating expenditure through charges.

To add an additional incentive, the ACCC couldadtrce an efficiency carry-forward
mechanism whereby the operator would be able ty éanward any surpluses (or
deficits) between actual and forecast expenditoir@ fset period of time. For example,
any underspending (or overspending) in relatioogerating expenditure in any given
year could be brought forward for the next threéoar years (depending on the length
of the regulatory period). Each year a running kisrpr deficit would be accounted
for, adjusting for inflation, and when each newulagpry period commenced these
cumulative amounts would be added to the operatipgnditure forecast on which
charges are set.

At the expiry of the three or four years any renmarsurplus would be written off,
resulting in lower charges for customers. In theég/ywany efficiency savings in relation
to operating expenditure would be shared betweewperator and the customer over
time.

The ACCC will work with stakeholders in further adgoping these expenditure
efficiency schemes as part of the ACCC'’s proposex pnethodology guidelines.

6.2.5 Length of the regulatory period

This section addresses the issue of how long thdatory period should be, both
initially and on an ongoing basis.

As a transitional measure, the ACCC recommendddhbanitial regulatory period
should be limited to three years. The length afifeitregulatory periods would then be
set at four years. This represented a change fnemadsition paper where it was
recommended that the length of subsequent period&vbe set by the ACCC as part
of the approval or determination process but winadetween three and five years.

Views of interested parties
The following comments were received in respongbeqosition paper.

State Water suggested that approvals or determimgabie undertaken concurrently for
all tier 3 operators:

... in determining revenue requirements and waterggsathe ACCC will effectively

making decisions on various key inputs to pricingtsas user cost shares and WACC
[Weighted Average Cost of Capital] rates. As theleenents of pricing are common to
all utilities, it is reasonable to assume thatACC will require them to be consistent
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across the jurisdictions ... State Water therefolibes that all bulk water charge
determinations should be undertaken concurréfitly.

However, the National Farmers’ Federation (NFFbnemended:

... that the ACCC ensure that the pricing paths betwEer 3 operators are staggered
to smooth the workload and ensure little or no ictp@n irrigator planting and or trade
decisions™*®

State Water noted:

The water charge rules are largely consistent thighapproach that IPART already uses
to determine State Water prices, and thereforérémsition is unlikely to be as difficult
for State Water as it would be for other utiliti@herefore State Water believes that the
rules should provide the option for the initial jpelrto be longer than three years due to
the level of resources required to undertake arbetation’

The NFF and NSW Irrigators’ Council (NSWIC) supmatthe proposed regulatory
period:

NFF supports the proposed regulatory peffd.

NSWIC concurs with the ACCC view that initial prisetting periods should be three
years and later between three and five y&4rs.

In response to the draft advice, LMW noted:

The current proposal in the Water Infrastructurai@k Rules — Draft advice is to place
LMW into the Tier 3 business category which wiliieaa 4 year regulatory cycle for
irrigation based functions. The remaining urbareldasinctions will still be based on
the ESC 5 year regulatory period.

This misalignment of regulatory periods will creatajor administrative complexities
leading to business inefficiencies and cost impwstecounting around different
regulatory periods. This is highlighted in the disition of corporate costs across all
functions particularly where revenue cap tariffs ar place’™

ACCC assessment
In setting the duration of the regulatory perideg ACCC considered the trade-off
involved in setting shorter or longer periods. artgcular:

« Over a shorter period there is greater certairdyr@a expenditure and demand
forecasts.

245 state Water, submission to the ACCC water chargs pbsition paper, November 2008, p. 4.

246 NFF, submission to the ACCC water charge rules ipogitaper, December 2008, p. 7.

247 state Water, op. cit., p. 4.

248 NFF, op. cit., p. 6.

249 NSWIC, submission to the ACCC water charge rulestipogpaper, November 2008, p. 5.

20| MW, submission to the ACCC water infrastructurergearules draft advice, May 2009, p. 2.
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« Alonger regulatory period will provide greaterqeicertainty to customers.

« The approval or determination period is costly ahduld only be repeated as
required.

« The duration of the regulatory period should beglenough to allow the regulator
and regulated businesses to undertake all stepe @irocess including appropriate
consultation.

Generally, the more uncertainty there is, the gfeoithe argument for a relatively short
regulatory period. Otherwise there is an incrediketihood of unanticipated outcomes
for the operator or its customers. But if thera igasonable degree of certainty in the

outlook period, a longer determination period ignamted.

Five years is a typical price determination peaod is used by Ofwat and Ofgem (for
water, electricity and gas price control in the tddiKingdom), the Australian Energy
Regulator (AER) (in the national electricity markahd the ESC (for Victorian urban
and rural water and gas). However, the ESC effelstivndertakes annual price
approvals or determinations for rural water bussesgelying predominately on the
information received at the start of the regulatoeyiod.

The regulatory period for State Water price detaations undertaken by IPART have
varied from one to four years. In other sector&RF uses a three-year determination
period for retail electricity tariffs and annual/irews for urban transport charges (taxi,
rail and bus).

To the extent that the sector is transitioning teea regulatory framework, there is an
argument for shorter regulatory periods duringtthasitional phase and longer periods
when certainty increases and operators and thetoowers have adjusted to the
changed circumstances.

Given these factors, the ACCC recommends thatitialiregulatory period should be
limited to three years and that all subsequenbgsrbe set at four years. This differs
from the recommendation in the position paper tihatACCC be able to determine the
length of all subsequent regulatory periods. Aliogvflexibility in the length of the
regulatory period would have provided the ACCC viité ability to consider current
factors when deciding on the length of the regujaperiod.

However, the ACCC considers that providing a sgtilieory period in the rules will
give more regulatory certainty to the regulatediesses, their customers and other
interested parties. The ACCC also believes thareg of three years initially and four
years on an ongoing basis should strike a goodhbalbetween obtaining more
accurate data, providing certainty to customersraddcing the compliance costs to
the regulated operators.

The one exception to this general rule will bedperators that are also subject to price
regulation in respect of their urban business lnttzr economic regulator. For
example, it is proposed that Lower Murray Watet i subject to rural water charge
regulation by the ACCC and urban water charge eggui by the ESC. In such
circumstances, the draft rules provide for the AQG@lign the length of the

operator’s regulatory period with that determingdHhe other economic regulator. This
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should reduce the compliance costs associatedswith operators being subject to two
regulatory frameworks.

The length of the regulatory period is definedules 3 and 24 of the draft rules.

6.2.6 Reopening provisions

In response to the position paper, State Watemetwended that the rules should
include a provision for the ACCC to reopen a deteation mid-term. In response to
State Water’s submission to the position paperAGEC introduced a mechanism
which would allow for a determination or approvalite varied in the case of
unforeseen and materially adverse circumstancespiidposed reopening provisions
would apply where those circumstances caused theatg to undertake substantial
capital expenditure to rectify the effects of thoseumstances.

Views of interested parties
In its submission to the position paper, State Wiadéed:

... the tier 3 rules do not include any mechanismitioer modify or prematurely end an
existing determination. These mechanisms provideg¢gulator with the flexibility to
respond to unforeseen circumstances. For exanipdRT [New South Wales
Independent Pricing and Regulatory Tribunal] relgempened the Sydney Water
Determination to include the costs of the desatmgplant. State Water recommends
that the rules incorporate methods to address esé@n circumstances related to
pricing outcomes during the regulatory perfod.

In response to the draft advice, State Water funtloéed:

State Water is generally supportivéoece majeurdype exclusion during the regulatory
period to reflect extenuating circumstances (R8le @/hile State Water recognises that
incentives need to be in place to prevent the abfisech a clause, the ACCC'’s
favoured scenario ... lacks flexibility to allow fdre full range of circumstances that
could occur. State Water therefore recommendgtieatriteria for exclusion should
relate to material variations which will have a eral adverse impact on the financial
position of the operator. Under a more flexible mggh the ACCC would be given
discretion to decide whether or not operators bte @ legitimately declare extenuating
circumstance$*?

ACCC assessment

The ACCC supports the inclusion of a reopening giow in the rules. However, such
a provision should only be used to vary an approvaletermination in the case of
unforeseen or extenuating circumstances. Howewveesponse to State Water’'s
comments at the public forum and in its submissiotine draft advice, the ACCC is
extending the provision to apply for both capitaélperating expenditure (or more
generally, expenditure).

1 state Water, op. cit., p. 3.

252 state Water, submission to the ACCC water infrattreacharge rules draft advice, May 2009, p. 2.
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The rules will provide that operators may writdhhe ACCC to request that an approval
or determination be varied. The ACCC would theryamnsider varying the approval
or determination where:

« an event beyond the operator’s control materidfigcss the operator and the event
could not reasonably have been foreseen by theatmperhen its charges were
approved or determined

» the provider proposes to undertake expendituredtfy the adverse consequences
of the event

« the total expenditure required during the remairmdé¢he current regulatory period
to rectify the adverse consequences of the event:

« exceeds 5 per cent of the value of the regulatssgtebase for the relevant
operator for the first year of the current regutatoeriod

e is such that, if undertaken, it is reasonably ji@h the absence of any other
reduction in capital expenditure) to result in tb&al expenditure for the current
regulatory period exceeding the total forecast egpare for the current
regulatory period

« the provider can demonstrate:

e thatitis not able to reduce expenditure in otireas to avoid the consequence
referred to above without materially adversely difeg the reliability and
safety of the operator’s network or the operatabigity to meet any relevant
regulatory or legislative obligations

- failure to rectify the adverse consequences oétlemt would be likely to
materially adversely affect the reliability andedgfof the relevant operator’s
network or the operator’s ability to meet any relevregulatory or legislative
obligations.

An application made under this provision would needetail the reasons for the
variation with reference to the above and mustigeldetails of the operator’s
proposed response to the event and what variatiotie approval or determination are
required.

The ACCC would have to make a decision within thmemths (or an extended period)
of receiving the operator’s application on whetteeapprove or reject the variation to
the determination or approval. Upon making its sieci, the ACCC would be required
to give the operator a written notice of its demiswhich stated its decision and the
reasons for its decision.

This approach is consistent with that of other ecoic regulators. For example, in
regulating electricity transmission network serviczeviders, the AER allows for
revenue caps to be reoperigdn addition, the ESC has a number of conditiordenn
which an approval or determination can be reopétied.

23 pccc, Statement of principles for the regulation of eliettyy transmission revenue®ecember 2004.

254 ESC,Goulburn-Murray Water Determination: 1 July 20086 June 20132008 Water Price Review,

June 2008.

Water infrastructure charge rules: Final advice—eJ2009 95



The reopening provisions are provided for in Diets# of Part 6 of the draft rules.

6.2.7 Process for approvals or determinations

This section outlines the processes that the ACQ@Dregulated operators will be
required to follow in undertaking (or being subj&mt price approvals or
determinations prior to the commencement of eaghlatory period.

The position paper and draft advice proposed tlenhtain steps in the process for
applying for, and making, approvals or determinagiovill comprise the following:

« The operator submitting a pricing application te &kCCC by 1 April of the
penultimate year of the regulatory period.

« The application must contain the information regdiunder the rules
(section 6.2.2 of the advice and Schedule 1 otithé rules).

« Non-confidential parts of the application and sugipg documentation will be
made available on the ACCC website for stakehatderment.

« The ACCC publishing a draft decision—a draft deieation or approval.

« This will be made available on the ACCC website exterested parties will
have an opportunity to make submissions, which aldb be made available
(except where confidential).

« The ACCC publishing its final decision—a determioator approval.

This draws on the approaches of other regulatore-E®C, IPART, the Essential
Services Commission of South Australia (ESCOSA) thedAER—in undertaking
determinations or approvals in regulating water atter natural monopoly industries.

Views of interested parties
The following comments were received in respongééqosition paper.

In relation to the timing of approvals or deterntioas, the NFF noted the following:

NFF notes that there is no real discussion to enat pricing paths are finalised and
in place prior to 1 July in the year that the psiege to apply. This is extremely
important to irrigators to allow them to make plagtor trade decisions based on the
charges that will apply in that ye&?r.

The NFF made a number of other comments aboutrtpoped process:

NFF largely concurs with the outlined process. Hosve.. NFF suggests that the
consultant’s report needs to be provided to stdkiens before their submissions are
required to be received. Therefore, the procesthfoconsultant’s reports needs to
advance ahead of this time. NFF suggests thatathguttant’s report be published and

25 NFF, op. cit., p. 6.
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available on the website between the ACCC publgshiie application and supporting
documentation and submissions are recef&d.

NFF would support a public forum process via heggiand/or roundtable. This
provides an opportunity for stakeholders, the ratguland the operator to better engage
in the pricing process. This formal stakeholderagggment must be incorporated into
price determinations’

IPART also noted the importance of public hearings:

IPART [New South Wales Independent Pricing and Retguy Tribunal] suggests that
a public forum (in the form of a workshop or hegjishould generally be a standard
(rather than ‘optional’) component of the priceatatination process?

NSWIC submitted:

... the ACCC should formally identify a period of dess than 8 weeks during which
stakeholder consultation and feedback must be $3tigh

State Water made the following comments in resptmsiee draft advice:

In the event of a delayed determination, the AC@gppses that water charges be based
on those from the previous regulatory period ferfirst six months ... After this initial
extension, if no determination has been reachedA@CC has proposed that operators
not be allowed to charge any price at all untieéedmination is reached.

State Water is ... concerned that such a punitiveewill disadvantage operators
unfairly if delays are caused by forces outsidér thentrol ...

State Water encourages the ACCC to consider amagipthat both discourages tardy
operators, but also does not disadvantage them thleea are legitimate/extreme
reasons for delays’

ACCC'’s assessment

The ACCC'’s proposed process for undertaking appsamadeterminations prior to the
commencement of a regulatory period is shown imtcha.

28 ibid., pp. 6-7.
7 ibid., p. 7.

%8 |PART, submission to the ACCC water charge rulestipospaper, November 2008, p. 9.

29 NSWIC, loc. cit.

260 gstate Water, op. cit., pp. 2-3.

Water infrastructure charge rules: Final advice—eJ2009 97



Chart 6.1 Processfor priceapprovals determinationsprior tothe
commencement of aregulatory period

Guidelines are publish

A 4

A

Application is submitted by the |
regulated water business The ACCC notifies applicant
v that information requirements
: L are not satisfied, where relev
The ACCC reviews application to 7y

assess whether information
requirements are met

v

The ACCC publishes* application
and supporting documents on its
website The ACCC engages consultants
to review application (optional)

Submissions (and consultant \ 2

reports) are received and Consulants publish* repo
published* on the ACCC website

v

The ACCC issues draft decision t

approve or determine regulated |, | pyplic forum—roundtable or
water charges and seeks hearings (optional)

submissions

}

Submissions are received and
published* on the ACCC website

v

The ACCC publishes* itinal
decision on its websit

A

O

Annual approval/determination:
process (for the second, third !
and fourth year of a regulatory:
period) :

* Subject to confidentiality

Under these arrangements, the operator should sabrapplication to the ACCC
15 months before the expiry of the current reguiaperiod to allow the ACCC
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13 months to make its decision. This applicatiorstmemply with the information
requirements set out in section 6.2.2 (and Scheddofehe draft rules).

On receiving an operator’s pricing application, &@€CC will:

« review the application for compliance with the imf@tion requirements
e review any requests that all or part of the appilbiceremain confidential.

In the case that the ACCC is not satisfied withittfiermation provided as part of the
application, the ACCC will provide a written notit®the operator requesting further
information. The operator will then be requiredtovide further information to the
ACCC addressing the issues outlined in the notisgyer the terms of the notice, before
the ACCC can make a decision in respect of thei@gmn.

In the event that the ACCC does not have suffidigioirmation to approve or
determine an operator’s regulated water chargesA@CC will have the ability to
extend the time in which it is required to makedégision. The rules will allow the
ACCC to extend the term of the decision-makingqgueby three months provided it
gives an explanation of the reasons why it has beable to approve or determine the
charges. The ACCC may extend its decision periodraber of times provided it gives
its reasons for this on each occasfivhile the ACCC's preference is to complete
each approval or determination by 1 May of thediwlhg year (in time for the

irrigation season) this might not be possible wrar@perator is not cooperating with
the ACCC'’s requests for further information.

On receiving an operator’s final pricing applicatiohe ACCC will publish all
non-confidential parts of the application and supjpg documentation on its website.
Interested parties will have an opportunity to pdevcomment on an application within
a specified time period and the ACCC will take aoy-confidential submissions
received into account in arriving at a draft demsi

Before making a final decision on the applicatitne ACCC will issue a draft decision
which either:

e proposes to approve some or all of the regulatedgels set out in the application
or

e proposes not to approve some or all the reguldiadges set out in the application,
specifies the reasons for this and provides a detéirmination of the operator’s
regulated charges.

The ACCC's draft decision will include details betbasis and rationale for the
proposed decision, including but not limited to:

« details of the qualitative and quantitative metHod®s applied, including any
calculations and formulae

281 This was the intention in the draft advice altjloit was not made explicit. However, the drafesithat

accompanied the draft advice did not provide fig.tfhe draft rules provided with the advice nowyide for
the extension to be made multiple times.
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- the values adopted for each of the input variaiolesy calculations and formulae,
including a full description of the rationale fatapting those values

« details of other assumptions made in all mateualitptive and quantitative
analyses undertaken in assessing the proposedtegeharge against the pricing
principles

« full reasons for all material judgments and qualieadecisions made and options
considered, and all discretions exercised whicleleamaterial bearing on the
outcome of the ACCC'’s overall decision.

The draft decision and any associated consultpatrtethat the ACCC has relied upon
in reaching its draft decision will be publishedtor ACCC’s website, subject to
confidentiality. After this time, interested padistill have time to make submissions
on the content of the draft decision or any suppgrdocumentation (including
consultant reports). This should address the cosaaised by the NFF in response to
the position paper.

In relation to the due date for submissions, theC&Gwill endeavour to ensure that
interested parties receive adequate time in whialkegpond to the operator’s pricing
application and the ACCC'’s draft decision. In noreiecumstances, the ACCC
expects that interested parties will have at leagit weeks to provide submissions or
comment.

At any stage throughout the process, the ACCC magrake public hearings or
roundtables. The ACCC understands that these mesese supported by stakeholders
and these could form an important part of the aygdror determination process.

Under normal circumstances, the ACCC will publishfinal decision on a tier 3
operator’s charges for a regulatory period by 1 Mathe final year of the previous
regulatory period. In response to concerns raiyettidd NFF in its submission to the
position paper, this date should ensure that,eratbsence of unforeseen circumstances,
new prices are in place by 1 July in the year imctvihey are to apply.

In the event that the ACCC has not been able tooappor determine an operator’s
charges by the date that the current charges expeeharges in force on the final day
of the expiring regulatory period will remain inrée for a period of six months or until
the ACCC otherwise extends the decision period. él@x, where the ACCC makes an
approval or determination within the six monthertended decision period, these
charges would commence instead. If the ACCC habeen able to approve or
determine charges in the six months or extendedideqeriod, the operator will not
be able to levy any regulated charges until suake ts these have been approved or
determined by the ACCC.

The ACCC notes State Water’'s concerns about aratiparot being able to impose
charges if those charges have not been approveéetermined by the ACCC.

However, the draft rules provide the ACCC with itepe to extend the decision
period. In practice the ACCC is likely to extene tecision period unless the operator
is being deliberately uncooperative with the ACEfénce, only where the operator is
being deliberately uncooperative will they be ipasition where they are unable to
levy any fees or charges.
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Rules relating to the price approval or determoraprocesses undertaken before the
commencement of a regulatory period are contain€&ivision 2 of Part 6 of the draft
rules.

6.3 Annual variation of charges for the second, thi rd and
fourth years of a regulatory period

If charges are determined across a number of yeatslemand is variable and
uncertain, there is a risk that the actual levelexhand may differ significantly from
the forecast level:

« Where demand is significantly less than anticipatieel operator may experience a
revenue shortfall.

« Where demand is significantly greater than antteipacustomers may face prices
higher than necessary (resulting in surplus revéoutne operator) or may be
subject to demand rationiig.

Given the high variability in rainfall in Australi@nd the limited ability of operators to
influence the supply of water, this is a key issuthe rural water sector.

To address revenue stability, the regulator coeléminine a revenue path for the
duration of the regulatory period. In this way,ces would be adjusted to account for
fluctuations in demand and there would be greadgamty about future levels of
revenue.

However, this could result in annual price shoéspecially where demand is highly
variable. Such price shocks are undesirable faloousrs as they require some price
stability in order to make sound investment dedisidn balancing revenue stability
against price stability, the ACCC is recommendirigylarid approach.

The annual variation process has been introducedduore that operators recover
sufficient revenue in the presence of uncertaintaghly variable rainfall. This section
addresses specific aspects of the annual variptmsess—that being the approval or
determination of charges for the second, thirdfandh years of a regulatory period.
In particular, this section covers:

« the pricing principles to be applied in approvingletermining charges for the
second, third and fourth years of a regulatoryqukri

- the information required from operators beforedtset of the second, third and
fourth years of a regulatory period

« the process for the annual variation of charges.

%2 pemand rationing may also be necessary undereaue cap form of price control.
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6.3.1 Pricing principles

In the draft advice, the pricing principles to lmmsidered by the ACCC in approving
or determining charges for the second, third anuitfoyears of a regulatory period
were similar to those that were to be considerattuthe approval or determination
process undertaken prior to the commencement oktindatory period. Specifically,
the ACCC was required to have regard to:

« the application made for the approval or deternomatindertaken prior to the
commencement of the regulatory period

- the application made in respect of the year forclithe charges are being
approved or determined

« whether the proposed charges contributed to actgdhe basin water charging
objectives and principles

« whether the required revenue reflected prudentefindent costs.

Views of interested parties
In response to the draft advice, State Water noted:

State Water is supportive of the ACCC'’s proposahtmduce annual revisions of
consumption forecasts within the regulatory per®ach a move will assist State Water
to fully recover its efficient costs despite incsgly unpredictable rainfall patterns ...

The ACCC'’s proposed methodology should reduceistkeaf under and over
recovering for the regulatory period and shouldriong financial viability. However, it
will potentially lead to year on year fluctuatioinsprices between years. Such
fluctuations will inevitably impact on customersdacustomer behaviour, including
trading and the use of carryover. State Water reeends the ACCC investigate the
potential impact of these changes in developinggthdelines for the annual
adjustment. Under no circumstance should priceshbeged mid-season, or
retrospectively®

Also in response to the draft advice, Gwydir Vallejgators Association Inc. (GVIA)
stated:

GVIA has some concerns with the annual review efdharges for subsequent years as
determined in the first year of the regulatory péri..

GVIA is concerned that if an operator can effedtivensure a set revenue each year, by
matching prices to demand forecasts it effectiladys all climate related risk on the
customer>*

ACCC's views

The intention of including an additional approvaldetermination process for charges
in the second, third and fourth years of a regujaperiod is to address revenue
stability under uncertain demand or consumption.

263 state Water, op. cit., p. 2.

%4 GVIA, op. cit., p. 3.
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The ACCC was concerned that the draft rules thatrapanied the draft advice did not
sufficiently limit the matters that the ACCC wilate regard to in approving or
determining charges for subsequent years in aaggylperiod. In particular, the
ACCC should only be required to consider:

« the maximum charges (and estimated required reyelaiermined as part of the
approval or determination of charges before themmentement of the regulatory
period

« the updated demand or consumption forecasts fargheming year
« whether those updated forecasts appear reasonable
« the proposed charges for the upcoming year.

In response to comments from interested partiesACC also sees merit in including
an additional criterion that requires the ACCC &awénregard to price stability across
years in approving or determining charges.

In summary, the ACCC will not approve an operatpreposed regulated charges for
the second, third or fourth year of a regulatorgqzbunless the ACCC is satisfied the
regulated charges are those approved or determimaer the approval or
determination process that was undertaken pridttd@ommencement of the
regulatory period for the relevant year, adjustedany change in demand or
consumption forecasts where the updated demanohsumption forecasts are
reasonable. In approving or determining these @saitge ACCC will also have regard
to whether the proposed regulated charges will tagirprice stability across years.

The criteria for approving or determining chargegart of the annual review process
are contained in rule 37 of Division 3 of Part Gloé draft rules.

6.3.2 Information required

The draft advice required tier 3 operators to stitupdated demand or consumption
data and updated proposed prices for the approdgtermination of charges for the
second, third and fourth years of a regulatoryqukri

Views of interested parties

None of the submissions received in response tdridife advice addressed the issue of
what information is required from tier 3 operatarsler the annual variation process.

ACCC's views

The ACCC'’s position on information required for apyals or determinations for
charges in the second, third and fourth yearsrefjalatory period has not changed
since the draft advice. In particular, the tierg@i@tors will be required to submit:

« information on their forecast demand or consumpforrihe upcoming year

« an estimate of demand or consumption for the yieaing

« information on how the above items were calculated
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e proposed prices for the upcoming year.

The information required from tier 3 operators ag pf the annual review process is
contained in rule 34 of Division 3 of Part 6 of thaft rules.

6.3.3 Process

Before the start of the second, third and fourtryef a regulatory period, tier 3
operators will be required to submit a pricing aggtion to the ACCC. The ACCC will
then prepare a draft decision and call for subminssiThe ACCC will finally approve
or determine the operator’s charges within threatimoof receiving the application or
within such time as has been extended.

Views of interested parties

None of the submissions received in response tdridide advice addressed the process
for approvals or determinations in the seconddthird fourth years of a regulatory
period.

ACCC's views

The ACCC is not proposing any substantial changéise annual variation process
from that outlined in the draft advice. The prombpeocess is summarised below.

Five months before the end of the first, secondthind years of a regulatory period,
each tier 3 operator will be required to provide &CCC with updated demand
forecasts and its proposed charges for the follgwaar to enable the ACCC to make a
decision within the required time.

The ACCC will then be required to approve or detaarhe operator’s proposed
charges within three months of receiving an anapalication from a tier 3 operator,
provided the application includes sufficient infamon. The ACCC may write to the
operator to request further information. The ACC@&yralso extend the period by
which a decision is to be made by as much as omghmprovided it gives reasons for
this. This extension may be made numerous times.

As part of the annual adjustment process, the A@@IGnvite submissions on its draft
decision. It will also publish on its website aimconfidential parts of the operator’s
application, all non-confidential submissions rgediand the ACCC'’s final decision.

If an operator does not provide adequate informatoallow the ACCC to approve or
determine an operator’s charges in respect ofrtheal review, the charges approved
or determined for that year prior to the commenadroéthe regulatory period will be
levied for a period of three months or, where tbeislon period is extended beyond
three months, until the extended decision periqureg. However, where the ACCC
makes an approval or determination within the tmeaths or extended decision
period, these charges would commence immediatdtgr fis time the operator will
not be able to levy a charge unless it has beeroapp or determined by the ACCC as
part of the annual approval process.
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The process for the annual review of charges isn@dtin Division 3 of Part 6 of the
draft rules.

6.4 Commencement of the tier 3 rules

This section addresses when the ACCC should comemamiertaking approvals or
determinations.

As discussed above, the ACCC is recommending &ingé Inon-member owned
operators should be subject to price approvalstarchinations. In applying these
criteria, the following operators would currently baptured:

- State Water
- GMW
e LMW.

As noted in the draft advice, the minister statedhéention to allow price paths in
place at the time the water charge rules comeefiézt to run their course. For the
above operators this means:

o until 30 June 2010 for State Water
o until 30 June 2013 for GMW and LMW,

In addition, the ACCC recommended that for opesatath determinations expiring in
the 12 months following the commencement of thesulthe next determination will be
undertaken using the arrangements in place théefaye the rules commence. This
transitional measure will only apply for one redats period, with the ACCC
commencing approvals or determinations, as pedrdi rules, at the expiry of that
period.

In practice, this would mean that the ACCC wouldhazence approvals or
determinations for GMW and LMW for the period commomg 1 July 2013. As State
Water’s price paths expire within 12 months of thies taking effect, IPART would be
responsible for undertaking the following approsatietermination under its existing
arrangements. Following expiry of that regulatoeyipd, the ACCC would assume
responsibility for undertaking all following appralé or determinations for State Water
under the water charge rules.

6.4.1 Views of interested parties

A number of submissions to the position paper dised the commencement date for
approvals or determinations.

State Water noted:

265 senator Penny Wong, Minister for Climate Change\&ater, media releas€&overnment provides certainty on

rural water chargegPW 2008/08), 2 October 2008.
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... the proposed transition arrangements will reisulhe 2010 Determination being
undertaken by IPART under the existing frameworithwubsequent Determinations
... undertaken by the ACCC. State Water supportsaghysoach, particularly because
preparation for the 2010 Determination has alreamgmenced®®

The NFF stated:

NFF supports the proposal for the transitionalregeanents for existing price paths for
Tier 3 operator§®’

IPART made some recommendations in response fortposed transitional
arrangements:

[IPART believes that] the optimal transitional argement would be to accredit IPART
to apply the Act and the new water charge ruleStéde Water's Basin activities for the
next regulatory period 2%

IPART also suggested a prioritised implementaticnoss operators:

IPART suggests that the ACCC should first deternpinees for Tier 3 operators in
those jurisdictions that are lagging behind beattice regulation and cost recovery.
IPART should retain the responsibility of regulgtiitate Water’s Basin activities until
the ACCC has progressed all other jurisdictionthéosame level as NS¥

In relation to existing price paths, the Queensleadners’ Federation (QFF) noted:

The current irrigation price paths for SunWateresobs run until 30 June 2011 ...
These price paths must be recognised to run far réaining term3’°

No further comments were made in response to thi¢ advice.

6.4.2 ACCC assessment

In general, submissions to the position paper applesupportive of existing price
periods being allowed to remain in place until thepiry.

IPART, in its submission to the position paperoramended that instead of
undertaking the 2010 determination under its exgséirrangements, it be accredited to
undertake the determination under the water charige. The ACCC has
recommended the above transitional arrangemenite ionderstanding that State
Water has already commenced preparations for thé @6terminatiod’

266 gstate Water, submission to the ACCC water chargs pobsition paper, November 2008, p. 3.

27 NFF, op. cit., p. 6.

268 |PART, loc. cit.

289 ipid., p. 10.

270 QFF, submission to the ACCC water charge rulesipagiaper, December 2008, p. 1.

271 state Water, loc. cit.
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If the ACCC were instead to recommend that therdeteation be undertaken under
the water charge rules, this would not allow SY&eger (and potentially IPART)
sufficient time to prepare for the determinatiorbéocompleted by 2010. Hence, the
ACCC recommends that IPART undertake the next detettion (for State Water
charges expiring in 2010) under its existing areangnts. The ACCC believes this is
the best option for providing a smooth transitioriite new arrangements as it will
allow State Water to continue its preparations\ailidorovide greater certainty to all
parties involved in the 2010 determination.

IPART also suggested that the ACCC prioritise ti@mencement of approvals or
determinations to concentrate on ‘jurisdictiong tir@ lagging behind best practicé’
As all operators that are being recommended fdusnan under tier 3 are already
regulated by state-based economic regulators, @@@&does not believe this
argument is relevant.

Consistent with the draft advice, the ACCC is renmnding the following:

« For operators that fall within tier 3 with deterrations that expire more than
12 months after the rules take effect, the ACCC aaimmence approvals or
determinations once these determinations haveezkplhis currently includes
GMW and LMW for the period commencing 1 July 2G%E3.

« For those operators that fall within tier 3 whoserent determinations expire
within 12 months of the rules taking effect, thereuat state regulator will
undertake the price determination for the next laguy period under existing
arrangements. On this basis, IPART will undertatedeS\Water’s price
determination for the period commencing 1 July 20a@er its existing
arrangements.

« Following the expiry of this regulatory period, tA€CC will assume
responsibility for undertaking all following appral¢ or determinations under the
water charge rules. On this basis, the ACCC wglbase responsibility following
the expiry of State Water’s regulatory period begig in 20107

As discussed in chapter 3, there will also nedaktoules in place that set out the steps
involved in transitioning new tier 3 operators—tadkat change their operations and
consequently meet the tier 3 criteria—into a papgproval or determination
framework. This could occur if two non-member owmgerators merge and the new
operator holds (or services customers with) ovér @k of water.

The ACCC will require 13 months to approve or deiee an operator’s proposed
charges. In order to ensure that new charges cotoeiffect before the start of a new
irrigation season, the ACCC recommends that opeyabtoving into tier 3 provide a
pricing application to the ACCC at least 15 moriihfore the start of an irrigation
season.

272 |PART, loc. cit., p. 10.

273 prior to this, these operators will still be sdijto the tier 1 requirements (as soon as thd timles commence).

274 prior to this, these operators will still be sdijto the tier 1 requirements (as soon as thd tisles commence).
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Just as operators might move into tier 3, theyataldo move out of tier 3. For
example, an operator might become smaller and haliaaut of tier 3. Where an
operator is deemed no longer to be a tier 3 operay price approval or
determination in place will continue until the evfithe irrigation year (that is, the next
occurring 30 June). This will ensure that thersame level of continuity for the
operator and its customers. The operator would lieesubject to its new level of
regulation after the expiry of that year, subjecathy transitional arrangements
associated with the new level of regulation. Howgirepractice, it is unlikely that
many operators will move in and out of tier 3 agsult of the size threshold.

6.5 Monitoring and enforcement

The Water Act requires the ACCC to monitor regudatater charges and compliance
with the water charge rules and report to the rtenisn the results of such
monitoring?” This section discusses monitoring and enforcempentisions that are
particular to the tier 3 rules. A more general dgston of the ACCC'’s approach to
monitoring compliance and enforcing the water chardes is provided in chapter 7.

In the draft advice, the ACCC proposed to collatimation to enable it to monitor
the performance of a regulated business duringaatory period and provide a basis
for assessing the expenditure and revenue foregsststo approve water charges in
subsequent regulatory periods. The ACCC proposeéeéwelop information templates
in consultation with stakeholders for this purpose.

6.5.1 Views of interested parties

None of the submissions to the position paper deéssy specific issues in relation to
the monitoring and enforcement of the tier 3 rules.

6.5.2 ACCC assessment

The ACCC proposes to request operators to proneléailowing information from
their financial statements each financial year:

e operating expenditure by business segments andtaeiiea

« capital expenditure by business segments, cosrdrand asset categories

« revenue by business segments and revenue sources.

The ACCC proposes to work with stakeholders to igwvappropriate information
templates before the start of the first regulajmeyiod.

275 gection 94 of the Water Act.
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7 Enforcement

This chapter discusses the ACCC'’s proposed apptoashforcement, monitoring and
reporting on the water charge rules for water stftecture fees and charges. The
chapter discusses:

« the ACCC's approach to compliance and enforcement

« the ACCC's proposed approach to monitoring andstigating compliance

« which proposed rules should be designated aspewialty provisions in accordance
with s. 92(8) of théVater Act (2007f§Cwilth) (the Water Act)

« legal proceedings by persons suffering loss (sSL®2(

« other remedies available under the Water Act raggrcontraventions of the water
charge rules.

7.1 ACCC approach

The Water Act provides for the ACCC to be the sylorcement body for the water
charge rules and water market ruifé§.he primary outcomes that the ACCC seeks to
achieve in undertaking its enforcement activitiesta:

« ensure that the offending conduct ceases so teataimage occurring in the market
is minimised
« prevent the offending conduct from recurring

 clarify interpretation of the Water Act, regulat®mwater charge rules and water
market rules

« in appropriate circumstances, penalise offenders.

The ACCC has discretion in deciding whether to takircement action and the
nature of any enforcement action. The ACCC willsidar a number of factors when
deciding whether to take enforcement action andlwbnforcement option to adopt. In
general, the ACCC aims for a proportionate enfo@mesponse taking into account
the impact of the breach, the circumstances sudiagrthe breach and the operator’'s
compliance programs and compliance culture.

In enforcing the water charge rules, the ACCC israpng under an expectation of full
voluntary compliance with the lai’. It is anticipated that an operator will seek to

276 gection 137(b) of the Water Act.

2’7 The ‘enforcement pyramid’ model provides the tie¢ioal underpinning of this approach, developed by

Professors lan Ayres and John Braithwaite and desttin the Australian Law Reform Commission (ALRC)
report:Principled regulation: federal civil and administrae penalties in AustraligALRC 95)at 3.32 as ‘an
influential model to describe an ideal regulatgop@ach.’” The model proposes that the regulatoe la@eess to
severe punishments but should rarely use themsictipe; it requires the ACCC to behave as though tqrera
wish to cooperate and to ensure that it is ecoraliyicational for them to cooperate.
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remedy any non-compliance or will have an adegespéanation or excuse for the
allegation made against it.

7.2 Monitoring and investigating compliance

The ACCC has an obligation under s. 94 of the Watgto monitor water charges and
compliance with the water charge rules, and to gieeminister a report on the results
of this monitoring. In relation to this task, th€&C is mindful of minimising
operators’ compliance costs where practical.

The ACCC has considered whether current reporgngirements on operators would
yield sufficient information on the water chargéesito allow it to meet its
requirements under s. 94. While some charging imétion is already publicly
available, it is unlikely that this would be suféot.

The proposed water charge rules should result ire iméormation on water
infrastructure fees and charges being made puldicdylable in a consistent and
comparable form. The publishing requirements utigketier 1 rules, which are to
apply to all operators, should provide a good bexgel of information on water
charges. Further, provisions under the tier 2 andeé® will provide more detailed
information which could be used to assess whetharges are contributing to
achieving the Basin water charging objectives aitples.

In order to assist operators in complying with theformation requirements and to
minimise the associated compliance costs, the A@li@evelop information
guidelines and templates in consultation with ieséed parties.

In addition to these formal information-gatheringreises, the ACCC is anticipating a
cooperative response to information gathering bpaties. In the event of complaints
about compliance with the charge rules, the ACCEdmvers under s. 155 of the
Trade Practices Act 197 legally compel the provision of information water
matters and to require production of documentsarattendance of key personnel at
the ACCC'’s offices to answer questions.

7.3 Designation of civil penalty provisions
In deciding which rules should be designated ai$ panalty provisions!® the ACCC

has considered which contraventions are likelygorimst damaging to the achievement
of the Basin water charging objectives and prirespP

278 Civil penalties are invoked by the state and aexlun other corporate or regulatory contexts ¢ulae conduct.

A civil penalty provision carries only a financignalty, not an imprisonment penalty, and impositiba civil
penalty does not constitute a criminal conviction.

29 n deciding which rules to designate as civil @gnprovisions, the ACCC also considered the prirsigind

guidance provided in th8uide to framing Commonwealth offences, civil peesléind enforcement powers
issued by the Minister for Justice and Customs (2004 the ALRC repor®rincipled regulation: federal civil
and administrative penalties in AustrafALRC 95) to ensure that Australian Government podind the ALRC
recommendations were considered in framing thé genalty scheme in the water charge rules.
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The ACCC has recommended civil penalties where:

« A member owned operator levies a different regdlatearge for an infrastructure
service of the same class provided in respect afrigiation right or provided
otherwise than in respect of an irrigation rightl avhere that difference cannot be
justified by the actual costs necessarily incurneproviding those infrastructure
services.

« A member owned operator that services over 10 Géntiflement and that pays a
distribution to its members, imposes, demandsa@ives a regulated water charge
that exceeds the charges that have been approvedesmined by the ACCC.

« Aninfrastructure operator imposes, demands olivesa regulated water charge
that has not been provided to customers in itsisdheof fees and charges or that is
not permitted under rule 13 of the market rulesutes 6 and 8 of the termination
fees rules.

« Atier 2 operator has not developed a network serplan (NSP) and imposes,
demands or receives a regulated water charge dlestribt relate to a charge
detailed in the NSP or as amended in the informagtatement.

e Atier 3 operator imposes, demands or receiveg@dated water charge that is in
excess of that which has been approved or detednip¢he ACCC.

In the case of member owned operators, one of tie aims of the water charge rules
is to ensure that there is no discriminatory chraydiehaviour against certain customers
or customer types. Discriminatory charging could:

« deter transformation and trade
« distort trade
« result in operators moving away from user-pays gihgt

The water charging objectives and principles ineltitht the water charge rules should
facilitate the efficient functioning of water matkegive effect to the principles of
user-pays and avoid perverse or unintended outc&hies clear that if an operator is
allowed to engage in discriminatory pricing pragsicthis will violate a number of the
Basin water charging objectives and principlessMmuld constrain the extent to
which the water charge rules could contribute tuexdng these objectives and
principles—the key aim of the rules. The ACCC cdess that in order to achieve this
aim, operators found to be charging member custutiéerently from non-member
customers for the provision of what is essentitily same service (that is, where there
is no difference in the actual costs necessardyrired in providing the two services)
should be subject to civil penalties.

Member owned operators could potentially circumvbatnon-discriminatory charging
rules through the payment of distributions to tme@mber customers. The payment of
distributions to member customers by a member ovapedator would constitute a
substantial change from current business practiodsr which these operators are
effectively not-for-profit businesses. This woulddermine many of the assumptions

280 gchedule 2, clauses 2(c), (d) and (e) of the Wate
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underpinning the ACCC'’s proposals on the form gltation for these operators. It
would also limit the ability of the other rulesdontribute to achieving the Basin water
charging objectives and principles. For these nessihe ACCC also considers that if
member owned operators that provide services atiogl to over 10 GL of
entitlement™ pay distributions, these operators should notdhe @ levy charges
unless these have been approved or determinecelyGREC. Where these operators
levy charges that have not been approved or detedby the ACCC, they should be
subject to civil penalties.

The tier 1 publishing requirements are fundamemwtalkchieving increased transparency
around water charges and providing greater infaonab inform an efficient and
dynamic water market. For this reason, operat@sdb not comply with the tier 1
publishing requirements will be subject to civihpdties.

An essential part of the tier 2 rules is to prowgeater transparency around the
processes followed in determining expenditure neguoénts for the infrastructure
network and in setting charges. In particular,ttee?2 rules will leverage existing
arrangements to further contribute to achievingBasin water charging objectives and
principles. In order to do this it is essentialtther 2 operators develop a network
service plan. This key document will ensure tharafors have been sufficiently
rigorous in determining expenditure priorities aadulting charges and that customers
are informed of these processes and decisiongidf & operator does not develop an
NSP, this will undermine the ability of the tier@es to contribute to achieving the
Basin water charging principles and objectives. th@ reason, the ACCC believes that
operators that do not develop an NSP prior to thtoing new fees and charges should
be subject to civil penalties.

If a tier 3 operator levies charges that have eenbapproved or determined by the
ACCC, there is no way to ensure that those chagesfficient and will result in
efficient water use and trade. Further, such clsacgeld send distorted signals to users
of water infrastructure and this could result ia thefficient use or investment in such
infrastructure. Therefore, if tier 3 operators ad comply with the tier 3 requirements,
this could substantially limit the ability of thales to contribute to achieving the Basin
water charging objectives and principles. For thesson, the ACCC recommends that
tier 3 operators that levy charges that are nattlesn or equal to those approved or
determined by the ACCC should be subject to cignadties.

Where a water charge rule has been designatettiad penalty provision’?®* the
court may order a person to pay a pecuniary pef@ity contraventiof? A pecuniary
penalty is a sum of money. In the case of the watarge rules, the maximum sum that

21 available under water access entitlements.

22 pules designated as civil penalty provisions &arty identifiable by the inclusion of the wordsvil penalty’

and an amount in penalty units set out at thedbtte provision.

283 | determining the amount of the penalty, thercowst consider all relevant matters, including ttature and

extent of the contravention, the nature and exiéany loss or damage suffered as a result ofdh&ravention,
the circumstances in which the contravention tdak@and whether the person has previously beartfoy
the court in proceedings under the Water Act tcehenvgaged in any similar conduct—see s. 147(4)eWater
Act.
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can be ordered is 200 penalty units (currently @2@) for individuals and five times
that amount otherwise. This means that operatatsaie corporatiod may be liable
for maximum pecuniary penalties of up to 1000 pgnahits (currently $110 000) per
contraventior®®

7.4 Legal proceedings by persons suffering loss or
damage

While the ACCC will actively encourage those witincerns about the conduct of a
particular operator to liaise with the ACCC at anlgstage, the ACCC believes that
the right to take legal action should be indepehdéwhether the ACCC takes
enforcement action. The draft rules provide thpéeson who suffers loss or damage as
a result of a contravention of the rules by an afpermay bring legal proceedings to
recover the amount of the loss or damage by aetyamst that other person or against
any person involved in the contravention.

7.5 Other remedies
The ACCC has a number of remedies available tndeuPart 8 of the Water Act:

« infringement notices
e enforceable undertakings
« injunctions and declaratior.

Infringement notices can only be applied for rukath civil penalty provisions. All
other remedies—enforceable undertakings, injunsteord declarations—can be used
for the enforcement of any water charge rules.

In addition, criminal proceedings may be broughthsy Commonwealth in certain
circumstances against a person or operator thaide®false or misleading
information to the ACCC.

7.5.1 Infringement notices

Infringement notices can be issued where an asgACCC officer has reasonable
grounds to believe there has been a contraventiarcwil penalty provisiori¥” The

284 Including ‘irrigation corporations’ as listed 8chedule 1 of th&/ater Management Act 200RSW)—currently

Coleambally Irrigation Cooperative Limited, Jemaldmggation Limited, Western Murray Irrigation, My
Irrigation Limited and Murrumbidgee Irrigation Lited.

285 This higher penalty for corporations is consisteith the ‘corporate multiplier’ in s. 4B(3) oféfCrimes Act

1914(Cwilth), and with the approach recommended byGhile to framing Commonwealth offences, civil
penalties and enforcement poweassued by the Minister for Justice and Custom§420. 37).

288 The remedies discussed are available againstahgersons and bodies corporate. See Part 8,inivésof the
Water Act.

287 part 8, Division 5 of the Water Act.
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recipient will have the choice to pay a reducedupeary penalty to the ACCC within
28 days or risk legal proceedings in relation ®dhntraventioi® The choice to pay
the penalty is not taken as an admission of ligtiér the alleged contravention and
any liability of the person for that contraventigrthen discharged.

7.5.2 Enforceable undertakings

Enforceable undertakings are negotiated agreerbeniseen the ACCC and the
operator (for example, to achieve certain compkag@als within a particular
timeframe and/or to not commit further offenc&).he offering of an enforceable
undertaking is voluntary and cannot be compelletheyACCC.

The ACCC may apply to the court for enforcemendmfnforceable undertaking. The
court can make several types of orders, includiag the operator pay the ACCC an
amount equivalent to any financial benefit the apmrhas obtained in relation to the
breach or pay compensation to any other personhabsuffered loss or damage as a
result of the breach.

7.5.3 Injunctions and declarations

Injunctions® and declaratiod¥ are also available under Part 8 of the Water Act.
Injunctions are court orders that can:

« restrain or require particular conduct

« require implementation of a specified program fmmpliance with the rules

« require disclosure of information to correct or otar the effect of a contravention
of the rules

« require the publishing of an advertisement to airoe counter the effect of a
contravention of the rules.

Declarations are formal statements by the couegtarg or preserving a legal right.
Once a declaration is made, the ability of agguetnrd parties to take legal action
under the Water Act is enhanced.

In general, court-ordered remedies are more liteelye sought in serious cases where
other remedies are insulfficiefif Court proceedings may also be appropriate where
there is a genuine question of legal interpretatia the ACCC would like to see

288 Equal to one-fifth of the maximum penalty the itaould impose in relation to that contraventi®hat is, a

maximum of 40 penalty units (currently $4400) fodividuals and 200 penalty units (currently $22)000
otherwise.

289 part 8, Division 6 of the Water Act.

20 part 8, Division 2 of the Water Act.

21 part 8, Division 3 of the Water Act.

292 These include seeking full civil pecuniary peieslt injunctions, declarations, enforcement ofingfement

notices and enforcement of enforceable undertakidgge: non-compliance with any court orders magbe
‘contempt of court’. Further enforcement is a nrafibe the court and can include imprisonment.
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settled (that is, a ‘test case’) because takingiento court provides a public judicial
opinion on interpretation of the rules.

7.5.4 Providing false or misleading information to the ACCC

A person who knowingly gives false or misleadinfpimation to the ACCC or omits
any matter without which the information is misleagmay be guilty of an offence
under s. 137.1(1) of the Criminal Code 1995. Secti®7.2 of the Criminal Code
makes similar provision for false or misleading siments, where such documents are
produced in compliance or purported compliance witaw of the Commonwealth.
The maximum penalty for these offences is imprisentfior 12 months and/or a fine
of $6600°*

293 See ss. 4B(2) and 4AA(1) of the Crimes Act.
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Appendix 1 Statistics of larger MDB operators

Operator Owner ship Entitlement
(GL)

State Watér non-member 8430.0
Goulburn-Murray Water (GMW) non-member 1804.6
Murray Irrigation Limited member 1615.7
Murrumbidgee Irrigation Limited member 1426.3
Coleambally Irrigation Cooperative Limited member 647.4
Lower Murray Water (LMW non-member 440.0
Central Irrigation Trust (CIT) member 159.6
SunWater non-member 138.6
Jemalong Irrigation Limited member 100.0
West Corurgan Private Irrigation Distfict member 85.9
Grampians Wimmera Mallee Walter non-member 75.6
The Narromine Irrigation Board of Managenfent member 64.7
Trangie Nevertire Irrigation Schefhe member 63.4
Western Murray Irrigation Limiteéd member 61.3
Renmark Irrigation Trust member 50.7
Moira Private Irrigation Distriét member 39.8
Tenandra Scherfie member 38.2
Buddah Lake IrrigatoPs member 35.0
Abercrombie Pumping Associatibn member 33.9
Eagle Creek Pumping Syndicate member 17.2
Coliban Water non-member 14.7
SA Watef non-member 13.5
Hay Private Irrigation Distriét member 13.4

a State Water's Request for information (RFI) respdoshe ACCC indicated that the volume of entitlements
held by its customers in 2007-08 was 8430 GL.

b GMW, Water Plan 20080ctober 2007, p. 63.

¢ Data on entitlement and customers: National Waten@ission Australian Water Markets Report 2007+-08
December 2008, p. 15. Data on irrigation entitlenvefumes: NSW Government, ACCC RFI response, August
2008.

d Lower Murray Water2007-08 Annual Repqr2008, p. 2.

e CIT,Annual Report 2007-02008. CIT incorporates the Berri, Cadell, Chaffeyb@mla, Kingston, Loxton,
Moorook, Mypolonga and Waikerie Irrigation Truste]

f SunWaterACCC RFI response, February 2009. Data is for Sun\\éakéDB operations only.
g NSW Government, ACCC RFI response, August 2008.

h Grampian Wimmera Mallee Wat&Water Plan 2008-13 UpdateBebruary 2008, p. 21. Figures do not include
groundwater and bore services.

i SA Department of Water, Land and Biodiversity Gamation,pers comm.15 December 2008.
j  Coliban Water Annual Report 2008, p. 25.
k SA Government, ACCC RFI response, August 2008.
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Appendix 2 List of submissions

List of submissions relating to the irrigation @tructure operators issues paper:

DW Sehestedt

Narromine Irrigation Board of Management
Southern Riverina Irrigators and Ricegrowers Asastomn of Australia
NSW Murray Wetlands Working Group

South Australian Murray Irrigators

Bourke Shire Councll

NSW Irrigators’ Council

Central Irrigation Trust

Macquarie River Food and Fibre

Bogan Shire Council

EO Wittle

Goulburn-Murray Water

Coleambally Irrigation Cooperative Limited
SunWater

The Bondi Group

Minerals Council of Australia

Murrumbidgee Irrigation Limited

Murray Irrigation Limited

NSW Farmers’ Association

National Water Commission

Peter Leslie and Doug Ferguson

Tom Loffler (customer of Central Irrigation Trust)
Callandoon Water Board

Western Murray Irrigation

Department of Natural Resources and Water (Qld)
Victorian Farmers’ Association

National Farmers’ Federation

Department of Sustainability and Environment
Department of Water, Land and Biodiversity Consgova
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List of submissions relating to the bulk water sspaper:

« Victorian Farmers’ Federation

« Geoff Allan

« State Water (with attachments)

« Southern Riverina Irrigation and Ricegrowers Asatben of Australian
« Goulburn-Murray Water

e Murray Irrigation Limited

« NSW Irrigators’ Council

« Queensland Farmers’ Federation (with attachments)

« Bondi Group

« National Farmers’ Federation

« Western Murray Irrigation Limited

« Peel Valley Water Users Association Inc.

« New South Wales Independent Pricing and Reguldtabunal
e Department of Natural Resources and Water (QId)

List of submissions to the water infrastructurergleaules position paper:

« Central Irrigation Trust

« New South Wales Independent Pricing and Reguldtabunal
« Mark Cameron

« Macquarie River Food and Fibre

e Murrumbidgee Horticulture Council Inc.
e Murrumbidgee Irrigation Limited

e NSW lIrrigators’ Council

« Rodney Van De Hoef

« State Water

« SunWater

« Western Murray Irrigation

e The Hon. Craig Wallace MP

« National Farmers’ Federation

* Queensland Farmers’ Federation

* Queensland Government

« Victorian Government
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List of submissions to the water infrastructurergeaules draft advice:

» Lower Murray Water

« Macquarie River Food and Fibre
« NSW Irrigators’ Council

« Government of South Australia

« Gwydir Valley Irrigators Association Inc.
« State Water

« SunWater

« Western Murray Irrigation Limited
« Victorian Government

* Queensland Farmers’ Federation
e Murrumbidgee Irrigation Limited
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Appendix 3 Basin water charging objectives and
principles

Water charging objectives
Thewater charging objectiveare:
(@) to promote the economically efficient and sustiale use of:
0] water resources
(i) water infrastructure assets
(i)  government resources devoted to the managewfevater resources

(b) to ensure sufficient revenue streams to alliigient delivery of the required
services

(c) to facilitate the efficient functioning of watmarkets (including inter-
jurisdictional water markets, and in both rural amblan settings)

(d) to give effect to the principles of user-pagsl @achieve pricing transparency in
respect of water storage and delivery in irrigasgatems and cost recovery for
water planning and management

(e) to avoid perverse or unintended pricing outcame

Water charging principles

Water storage and delivery principles

(2) Pricing policies for water storage and delivieryural systems are to be
developed to facilitate efficient water use andiéran water entitlements.

(2) Water charges are to include a consumptionebesmponent.

3) Water charges are to be based on full costvezgdor water services to ensure
business viability and avoid monopoly rents, inahgdrecovery of
environmental externalities where feasible andtporalc

4) Water charges in the rural water sector adtdginue to move towards upper
bound pricing where practicable
(5) In subclause (4):

upper bound pricingneans the level at which, to avoid monopoly remtsater
business should not recover more than:
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(6)

(7)

(a) the operational, maintenance and administraigts, externalities, taxes or
tax equivalent regimes

(b) provision for the cost of asset consumption

(c) provision for the cost of capital (calculatesing a weighted average cost of
capital).

If full cost recovery is unlikely to be achie’and a community service
obligation is deemed necessary:
@) the size of the subsidy is to be reported plbli

(b) where practicable, subsidies or community serebligations are to be
reduced or eliminated.

Pricing policies should ensure consistency sssgctors and jurisdictions
where entitlements are able to be traded.

Cost recovery for planning and management

See ACCC Water Planning and Management PositioerPap

Environmental Externalities

(1)

(2)

Market-based mechanisms (such as pricing touatdor positive and negative
environmental externalities associated with wase) @re to be pursued where
feasible.

The cost of environmental externalities is éacluded in water charges where
found to be feasible.

Benchmarking and efficiency reviews

(1)

(2)

Independent and public benchmarking or efficyereviews of pricing and
service quality relevant to regulated water charges are to be undertaken
based on a nationally consistent framework.

The costs of operating these benchmark and&fity review systems are to be
met through recovery of regulated water charges
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Appendix 4 Current arrangements

Governance and regulatory arrangements for bulk wat  er
operators

Bulk water operators are responsible for the hainvgsind storage of water and for its
transportation and delivery to customers, whichude town water authorities, mines
and industry, as well as irrigation infrastructoperators.

Bulk water services in Australia have historicdlgen provided by state governments
to ensure that an adequate level of service isigegdv More recently, the corporate
structure of many bulk water businesses has chamgeeever, the majority remain
state government owned.

SunWater, a Queensland Government owned corporationides direct water supply
services to irrigators, mines, power generatorslacal governments across
Queensland (within and outside of the MDB). In thiy, it is a vertically integrated
water business. Within the MDB, SunWater’s systeneslominantly consist of water
storages and rivers; the only constructed chararelsvithin the St George scheme.
Therefore, most of SunWater's activities within M®B are bulk water activities.

State Water Corporation (State Water), a New S@ales Government owned
corporation, undertakes bulk water supply functimnsiral New South Wales (within
and outside of the MDB). Its customers includegation infrastructure operators, town
water supply authorities, farms, mines, electrigénerators and stock and domestic
customers. It is also responsible for deliveringimmmental flows on regulated rivers.

Goulburn-Murray Water (GMW), a Victorian Governmentned statutory authority,
provides water harvesting, storage and deliveryices in central north Victori
(wholly within the MDB). It is a vertically integtad water business that provides
services to irrigators, urban and rural water syippithorities and hydroelectric power
companies.

Grampians Wimmera Mallee Water (GWMWater), alsaetdrfian Government
owned statutory authority, undertakes rural anéuanvater supply services in north
western Victori&® (wholly within the MDB). It is a vertically integted water business
that services urban water users, industrial custena@mestic and stock customers,
irrigators and town water supply authorities.

River Murray Water (RMW) is an internal businesgiglon of the Murray—Darling
Basin Authority established to operate and manhgd&river Murray system. RMW’s

294 Its area of operations is bordered by the Gréatlibg Range in the south, the River Murray in thoeth,

Corryong in the east and Nyah in the west.

2% |ts area of operations extends from the Gramgiatise south, Wedderburn up to Swan Hill (whergoitders

the River Murray) in the east, Chinkapook in the mard Goroke in the west.
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main function is to decide when to allow releagsemfstorages along the River Murray
and lower Darling. State Water, GMW and South Aalgtn Water Corporation (SA
Water) then undertake bulk water supply functionha request of RMW (and receive
funding from RMW).

SA Water, a Government of South Australia ownetustay corporation, delivers rural
and urban water and wastewater services acrosh 8astralia (within and outside of
the MDB). SA Water receives the majority of its erafrom the River Murray and
stores and distributes this water (mixed with sepmntary water) for urban and rural
uses. SA Water provides bulk water services ungereanent with Barossa
Infrastructure Limited, as well as peak and offi{peater transportation agreements
with individual irrigators.

Each of the MDB jurisdictions has different arramgets for the economic regulation
of bulk water service providers.

In New South Wales, the Independent Pricing anduRégry Tribunal (IPART)
regulates the charges that State Water may lewydiorering bulk water. In effect,
IPART sets the maximum charges that State Waterlevgy State Water cannot levy
charges that are higher than these maximum chargksan only levy lower charges if
it attains the approval of the New South Wales Juear?®

In Victoria, each rural water business is requiegdrepare a water plan outlining what
services it intends to provide, how it intendsuliffits legal, environmental and
community obligations and its proposed prices (Baseestimates of its required
revenue) for the regulatory period. This is a regmient for each rural water business
under its respective statement of obligations. Whater plan is then submitted to the
Essential Services Commission (ESC) for approvahd ESC is not satisfied with the
arrangements proposed in a water plan, it may §pia prices that a business may
charge or the manner in which those prices are tealculated or otherwise
determined.

In Queensland, SunWater sets its own price pathsarwith the Queensland
Government’s high level rural water pricing poli&yd any pricing direction notices
issued under th&/ater Act 200qQId). SunWater sets these charges through a two-
staged negotiation and communication process im@l8unWater customers and
industry representatives. If referred by the QuisertsPremier or Treasurer, the
Queensland Competition Authority (QCA) may recomthendetermine prices
charged by a Queensland water business. HoweeeQ@A has not yet had any
formal role in regulating SunWater’s charges.

In South Australia, SA Water’s charges are deteechioy Cabinet (through the South
Australian Treasury). The Essential Services Comimnsof South Australia
(ESCOSA) does not have any powers to approve ermdéte charges but does review
the processes and principles underpinning the elaiihis review, called a
transparency statement, assesses the processagefbthind principles used by the
Government of South Australia (including whethex @ouncil of Australian

29 section 18 of théndependent Pricing and Regulatory Tribunal Act 298SW).
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Governments’ pricing principles were applied). ES20can also have a role in
undertaking inquiries into water or wastewateripgdssues as directed by the South
Australian Treasurer. Four such inquiries have lmeenpleted.

Charging arrangements of bulk water operators

Bulk Water charges generally reflect a two-tariflisture to ensure the recovery of
both fixed and variable costs of the service prexidhe forward-looking incremental
cost of an additional unit of consumption is retbetin the volumetric (variable)
charge and a share of the fixed or sunk costdlected in the fixed charge.

The costs associated with the provision of bulkewaervices are largely fixed, being
associated with the provision of storage and defieapacity (fixed costs) as opposed
to the use of that capacity which occurs when wiatphysically delivered (variable
Costs).

Bulk water service providers often segment costemling to geographical boundaries
that represent various catchments or water supgtsials. Within the interconnected
system or district, the costs associated with theage and delivery of water are
recovered from the customers within that distfi¢te fixed and volumetric charges are
often levied on a uniform or postage stamp basithi® district. However, the level of
entitlement security is also used to allocate figkdrges?’

SunWater’s charges recover costs from harvestidgstorage through to delivery.
Charges are in the form of a two-part tariff andyay valley. State Water’s charges
are levied as a two-part tariff and vary accordmghe security of the entitlement and
by valley.

GMW charges for its bulk water services in two ways

« All customers that do not hold an unbundled wateeas entitlement pay a ‘bulk
water charge’ that varies by valley (for exampldam and rural water supply
authorities and hydroelectric power companies paydharge).

 lIrrigators holding an unbundled water access entiéint pay an ‘entitlement
storage fee’ through which GMW recovers the cosimaviding the bulk water
service.

Both types of charges vary by valley.

GWMWater levies rural bulk water charges in thradleys (these vary by valley).
There do not appear to be any charges or feedlévigeparately recover the costs of
providing rural bulk water services to irrigatorowever, this could be because water
access entitlements in the area serviced by GWMwéagestill bundled with delivery,
making separate charging more difficult.

297 A characteristic of water entitlements is theclesf security attached to them. For example, iwI$®uth Wales

High Security entitlements have a 95 per cent $gol@n expectation that water is delivered in @ang out of
every 100) while for General Security entitlemethis security is 50 per cent.
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RMW is funded by the Australian, New South Walegtdfian and South Australian
governments and does not levy any charges on waes’®

Governance and regulatory arrangements for irrigati on
infrastructure operators

Considerable diversity exists in the number, sim @vnership arrangements of
irrigation infrastructure operators across the Balsrigation networks have been
privatised in both New South Wat&sand South Australi&’ but in Victoria and
Queensland the majority of water service infrastructure, umihg irrigation

networks, remains with a small number of governnosvried authorities. Operators in
the Basin have varying corporate governance arraages; arrangements in Victoria
and Queensland are substantially different froraragements in New South Wales and
South Australia. The types of arrangements witharuers also vary within
jurisdictions.

In New South Wales, all operators are privately esvand the majority of the larger
operators are non-listed, not-for-profit companMany of the operators have a
cooperative structure—the member/irrigators areffiact the shareholders in the entity
that owns the shared irrigation network.

Similarly, in South Australia the operators arei¢gtly private trusts where the
irrigators are the members.

In Victoria, five government owned statutory autties® provide access services
within the Victorian region of the Basiff.Victorian operators must submit their
corporate plans each year to the responsible rarrtistensure compatibility of their
business directions with government policy. Onerajpe, GMW, is a vertically
integrated operator providing bulk water servicesther operators as well as to its
own downstream operations and industrial and udoatomers® Lower Murray
Water (LMW) is a horizontally integrated operatooyiding both rural and urban
water service$”

298 state Water recovers the user share of the NethStales government contribution to the RMW's sost

(incorporating an efficiency adjustment) throughdharges. This is predominantly recovered fronMhberay
Valley but a small amount is also recovered fromgbuthern basin and the total basin. This amauthiein
passed back to the New South Wales government (IPBRIK water prices for State Water Corporation and
Water Administration Ministerial Corporation fromQctober 2006 to 30 June 2018eptember 2006).
299 Not including assets used for the purpose ofiding bulk water, which are under the ownership eodtrol of
State Water, a government owned bulk water supplier

300 The exception is the South Australian Water CorjamgSA Water).

30 sunwater provides irrigation delivery serviceshte majority of Queensland irrigators within thesBa

302 Ccoliban Water, GMW, LMW, FMIT and GWMWater.

303 Victorian Government, response to ACCC requestfimrination, 18 February 2008, p. 7.

304 Victorian Government, response to ACCC requestfimrination, 18 February 2008, p. 5.

305 | mw, response to ACCC request for information, Febylt2008, p. 6.
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SunWater, which provides access services to alalb@ueensland irrigators in the
Basin®® has recently changed its structure from a statigovernment owned
corporation to a company government owned corpmratiowever, under both
arrangements, it is accountable to its shareholalimgsters. SunWater organises its
access services and fees on the basis of localngshd he delivery of water is
supported by contracts with the water storage opeaad the infrastructure operator
respectively. The delivery contract with the infrasture operator (generally
SunWater) defines the service standards and dglogerditions as well as the rights
and payment obligations of the holder.

In Victoria, an independent economic regulator,E$€, is responsible for making
determinations about prices and service stand@ldsESC’s process is designed to
ensure that operators earn a sustainable revemagsand monopoly rents are
avoided. Any community service obligations impobgdjovernment to achieve wider
social or environmental policy objectives are tparently reported by the ESC. Where
the funding of these obligations is provided by gownent, the associated expenditure
is excluded from the charging base of operatbrs.

SunWater determines prices for its water supplgs@s in consultation with its
customers through a three-tiered negotiation psoc®snWater reports regularly to the
Queensland Government and, if negotiations fadl, gbvernment may intervene to set
the level for prices?

In New South Wales and South Australia, no substigiovernment or independent
regulatory oversight exists for operators thatpieately owned. It is worth noting that
for the privately owned operators in New South Waled South Australia, the nexus
between service provider and customer may reducatentive to maximise
monopoly profits as lower water delivery costs raagually benefit the members’ own
downstream irrigation operations.

Charging arrangements of irrigation infrastructure
operators

An irrigation infrastructure operator typically pides two main services to its
customers: to make available capacity of its iti@anetwork for the delivery of water
to be used in irrigation and to make available capaf its irrigation network for the
drainage of water previously used in irrigationc@ss services).

Fees associated with the provision and use of asmsices generally consist of two
components: a volumetric fee and a fixed fee. Weedomponents or ‘parts’ to this

308 Two exceptions are the small local operationgarhbocully and Callandoon water boards.

307 Iniits Regional and rural businesses water plans 2008dd:8t decision, the ESC has stated that ‘the value o

the contribution should be netted off the regulatisset base to ensure the business does not reélcevasts
through prices’, p. 76.

308 Queensland Government, response to ACCC requesfdomation, 19 February 2008, p. 5.
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charging structure reflect the two cost componéatsd by operators: fixed and
variable costs.

Fixed costs can be associated with the provisiacoéss services (or making capacity
available), including the capital financing costsaciated with the renewal of the
irrigation network. A number of methods exist fioeating fixed costs across network
users. The most common is the number or volumetitfeanents held, but other
options include allocations per hectare, per pitypeer connection and per service
point. Fixed costs may also vary between distrietifecting differences in geography,
hydrology and the physical characteristics of istiracture.

Variable costs can be associated with the phydiglatery of water (or the use of
capacity), including pumping and other costs tlaa/with the volume of water
delivered. For access services, variable costgamerally lower than fixed costs.

The MDB Agreement now requires that water delivagiats be unbundled from any
water access right and be recognised through aagepaxplicit delivery entitlement
by a date no later than 30 June 2&1The holder of a delivery entitlement should be
able to choose whether to surrender the delivetifement and pay the relevant
termination fee or continue to hold the deliveryittement and pay the annual access
fee° This has the effect of promoting the trade of watemore highly valued uses
and creates tradeable entitlements to irrigatiawoek capacity, where the market
price for such a product can be useful in signgléapacity constraints within the
irrigation network.

The states are at different stages in giving etiethis agreement. In Victoria, explicit
delivery entitlements (or delivery shares) thatc#yea flow rate and delivery time
have been in effect since 1 July 266Bouth Australia has enacted legislative
provision$' to separately recognise delivery entitlements.

In New South Wales, while some operators have edeaxtplicit delivery entitlements
to comply with the access, exit and terminationdesocol, others either have not or
have instituted a practice of requiring the onedne termination of delivery
entitlements when the corresponding water accghsis transferred out of the
operator’s irrigation district®

309 see clauses 6(1) and 6(2) of the access, exiteamihation fee protocol.

310 See clause 11(3) of the access, exit and terimmfge protocol.

311 Minister’s directions on water entitlements madeler s. 228 of thé/ater Act 1984Vic), made on 20 June

2006 and coming into force on 1 July 2007.

312 part 3, Division 5 oNatural Resources Management (Water Resources aret ®latters)Amendment Act

2004(SA).

313 ML, Murray Irrigation Limited water and delivery entitteents structure, transfer rules policy and charges

policy, April 2008.
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In Queensland; the delivery of water is supported by contractéhhe water storage
operator and the infrastructure operator respdgtiide delivery contract with the
infrastructure operator (generally SunWater) deficertain conditions, including a fee
for terminating the delivery contract. It appedrattdelivery contracts entered into in
Queensland are issued and managed separatelyHeoimitjator’'s water access right.

314 The access, exit and termination fee protocolieppo the upper River Murray and the River Murirasouth

Australia and to regulated reaches of the GoulbDempaspe, Loddon and Murrumbidgee systems.

315 \Water access entitlements are termed water &ibosain Queensland.
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