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1 Executive Summary

On 22 June 2011 the ACCC made a decision pursaasction 44ZZA(3) of the
Competition and Consumer Act 20{Tth) the Act) to accept an undertaking lodged
by GrainCorp Operations Limite@¢ainCorp) on 20 June 2012011

Undertaking). The reasons for the ACCC'’s decision to accepir&orp’s
Undertaking are set out in this document.

The 2011 Undertaking relates to the provision akas to services for the export of
bulk wheat at seven grain terminals operated bynG@p in Queensland, New
South Wales and Victoria. These terminals are:

Queensland: Fisherman Islands, Gladstone and Mackay
New South Wales: Carrington and Port Kembla
Victoria: Geelong and Portland.

GrainCorp has submitted the 2011 Undertaking tottieeaccess test provisions of
theWheat Export Marketing Act 20@8th) (WEMA ) required for it to be
re-accredited as a bulk wheat exporter from 1 Gat@b11.

GrainCorp currently has in place a two-year Undentpaccepted by the ACCC in
September 2002009 Undertaking.

GrainCorp’s 2011 Undertaking is the first of fowrpterminal services access
undertakings being considered by the ACCC in tHeL20und of undertakings. The
ACCC has also received undertakings lodged by kt@perations Limited
(Viterra) in relation to its operations in South Australta-operative Bulk Holdings
(CBH) in relation to its operations in Western Austtgind Australian Bulk Alliance
(ABA) in relation to its operations at the Port of Mmlime in Victoria. GrainCorp,
Viterra and CBH each has in place an access utkdegtaccepted by the ACCC in
2009 while ABA is proposing an undertaking to thé @C for the first time. The
ACCC will consider each undertaking on its own ngeg@ind notes that, while
undertakings accepted by the ACCC from each butkllvag companyBHC) will
reflect the particular circumstances of that conypémere are certain aspects of the
undertakings for which the ACCC will be seekingoasistent approach across the
bulk wheat export industry.

In considering whether to accept an undertakingNBE€C has regard to the matters
set out in s. 44ZZA(3) of the Act. These inclunieer alia, the objects of Part IlIA
which are to:

(@) promote the economically efficient operation o afand investment in the
infrastructure by which services are provided, gt®r promoting effective
competition in upstream and downstream markets; and

(b) provide a framework and guiding principles to en@me a consistent approach to
access regulation in each industry.

GrainCorp’s Proposed 2011 Undertaking largely card@s the arrangements in its
2009 Undertaking, which is a relatively light-hadderm of undertaking, based on a




publish-negotiate-arbitrate framework. The ACCCsidars that GrainCorp’s 2009
Undertaking appears to have worked relatively wet GrainCorp has successfully
negotiated access agreements with all of its custenNo bulk wheat exporter has
raised a dispute with the ACCC under the provisimirthie 2009 Undertaking.
Further, there is evidence that the existenceeftltbpute resolution provisions has
facilitated customer agreements.

Nevertheless, the ACCC formed the view that theo&sed 2011 Undertaking was
not appropriate in the form lodged on 22 Septer@db&0. The ACCC released a draft
decision setting out its preliminary views regagithe Proposed 2011 Undertaking
on 24 March 2011Qraft Decision) and identifying those aspects of the Proposed
2011 Undertaking that the ACCC considered werekahlito be appropriate.
GrainCorp provided revised drafting to its Undeimagkin relation to most of these
issues to address ACCC concerns.

The Draft Decision also identified concerns witk tapacity management
arrangements under the Proposed 2011 Undertakthgarght comments on whether
capacity bookings should be transferable. In susions received to the Draft
Decision, GrainCorp was opposed to bookings fopats terminal services being
transferable while industry and access seekers gererally supportive (see section
4.25 in Appendix A to this paper for a summary abmissions; submissions are
available on the ACCC website) .

GrainCorp subsequently put forward proposals reggrids capacity management
arrangements to promote more efficient use ofats fgrminal services as alternatives
to transferability (see GrainCorp second draftgediundertaking dated 27 May 2011
on the ACCC website). The ACCC released a Draft Agngent Notice and
Explanatory Statement for consultation on propa@sedndments, including for these
further proposals. Two submissions were receivetherDraft Amendment Notice
and Explanatory Statement. The ACCC notes that pfdsie issues raised had been
discussed in the Draft Decision but recognisestea for greater clarity regarding
preferential sharing of shipping stem informatioithvits Trading Division by
GrainCorp.

Shipping stem maintenance is a port terminal sertaavhich the 2011 Undertaking
applies and GrainCorp would be in breach of thesttiafting if it were found to have
provided this service on a preferential basis¢d ading Division. For certainty and
clarity regarding this issue, the ACCC is of thewithat the 2011 Undertaking
explicitly recognise that the non-discriminatiomysions apply to this service.

The ACCC considered the impact of these new prdpasathe effectiveness of the
proposed access arrangements and how well thegamants met the various matters
listed in s. 44ZZA(3). The ACCC is of the view tliigis appropriate to accept the
2011 Undertaking having regard to these factors.

Nevertheless, it is the ACCC'’s view that auctiond &ransferability of capacity is a
preferred approach to promote economic efficienae operation of, use of and
investment in infrastructure used for the provisidport terminal services to the
wheat export market where capacity is constraifibd. ACCC will reconsider the
need for such measures if it is required to decidanother undertaking proposed by
GrainCorp after the expiration of the Proposed 20fdertaking.




The ACCC'’s decision to accept GrainCorp’s 2011 Utakeng, including retention of
its first come, first served capacity allocatioraagements is based on the particular
circumstances relating to GrainCorp’s 2011 UndéntakThe market conditions in
which GrainCorp operates and the experience wealtépacity allocation
arrangements operated by GrainCorp will not necigsaply to the access
undertakings submitted by other BHCs. The ACCC mitinitor the arrangements
under GrainCorp’s 2011 Undertaking to assess #ifsctiveness.

1.1 The 2009 Undertaking

The 2009 Undertaking provides a publish-negotiabérate approach to access
provision by GrainCorp. The ACCC considered thigrapch to be relatively
light-handed but appropriate at the time the denisb accept was made in September
2009.

In forming this view, the ACCC noted in its Decisito Accept that the approach
was supported by robust non-discrimination, no &) access and continuous
disclosure and reporting provisions. The transél@hase of the bulk wheat export
industry at that time and the two-year term of20089 Undertaking were also
relevant to the ACCC'’s view on the appropriateradghe 2009 Undertaking.

However, the ACCC noted in its Decision to Accéyet 2009 Undertakirfghat the
continuing appropriateness of the approach of @@ 2Jndertaking would be
reviewed when considering subsequent undertaknogs GrainCorp. In particular
the ACCC flagged in the 2009 Decision to Accept thaure assessment would be
made regarding:

= whether the publish-negotiate-arbitrate approadrct®ss provision continues to
be appropriate, or whether it is more appropriateodve to an ex ante price
determination approach

= if the publish-negotiate-arbitrate approach to asqeovision is retained, whether
it should be further strengthened by ring-fencinlgs

= whether GrainCorp’s (first come, first served) aapeallocation approach is
appropriate or whether alternative arrangementsldime required for future
undertakings

= whether the degree of flexibility afforded to Gri@wrp by the 2009 Undertaking
to vary its capacity management arrangements byngaits port terminal
services protocold(TSP) is appropriate.

1.2 The 2011 Undertaking given on 20 June 2011

The 2011 Undertaking provided by GrainCorp on 20J2011 proposes continuing
the general approach of the 2009 Undertaking lmatrporates a number of changes.

1 ACCC,GrainCorp Operations Limited Port Terminal Servidescess Undertaking Decision to

Accept,29 September 2009 p. 223.
2 ACCC,Final decision on GrainCorp Undertaking9 September 2009.




These changes followed consultation on the Draéi$den and the Draft Amendment
Notice and Explanatory Statement.

Significant differences between the 2009 Undertgland the 2011 Undertaking are:

= athree-year term (subject to commencement of glHslegotiate-arbitrate and
dispute resolution provisions commencing from 1 é&td2011)

= measures within the 2011 Undertaking to strengthemon-discrimination and
no hindering access provisions including:

= arequirement for GrainCorp to provide the ACCChvatcopy of the terms on
which it provides services to its Trading Division

= clarification that the non-discrimination provisgapply to shipping stem
maintenance

» improved processes required of GrainCorp whenriegats PTSP

= an ability for the ACCC to issue an objection netitit forms the view that a
variation to the PTSP is material and raises carscergarding the non-
discrimination and no hindering access provisidith® undertaking

= an ACCC information gathering power

= measures to promote efficient capacity use anddiease confidence on the part
of access seekers that the first come, first sesystém for the allocation of
capacity occurs in a non-discriminatory way. Thieséude:

= aconditional 50 per cent refund of booking feadifie return to the stem of
capacity booked at peak periods

= publication of more detailed information on stoekgort more frequently

» improved customer notification arrangements regaytihe opening of
GrainCorp’s shipping stem and changes to capacdiable at GrainCorp
ports

= the standard terms available to access seekees$ astsn the Indicative Access
Agreement in (Schedule 5 to) the Undertaking haaenlupdated to reflect the
agreements negotiated by GrainCorp with custonmekéarch 2010

= the PTSP have been updated in line with the vangirocess undertaken in
April-May 2010.

1.3 ACCC decision to accept

The ACCC may accept an undertaking offered underlPA if it thinks it

appropriate to do so having regard to the matsesiBed under s. 44ZZA(3) of the
Act. These matters include the economically effitigperation of and use of the
infrastructure and encouraging a consistent appramaccess regulation in each
industry. Other matters specified in s. 44ZZA(3) tre legitimate business interests
of the access provider, the public interest, inicigdhe public interest in having
competition in markets, the interests of acceskesseand any other matters the
ACCC thinks are relevant. The ACCC recognises@rainCorp has provided the




2011 Undertaking to meet the access test provisibtise WEMA and considers that
the legislative framework established for the expbbulk wheat is a relevant matter
in weighing up whether it is appropriate to acabpt2011 Undertaking.

In reaching its decision the ACCC has had regaalltmatters listed in s. 44ZZA(3),
and is of the view that the 2011 Undertaking israppate to accept having regard to
each of those matters.

The ACCC has considered the views of stakeholaernsaching this decision to
accept the 2011 Undertaking. Submissions wereveden response to:

= an Issues Paper released on 7 October 2010
= a Draft Decision released on 24 March 2011
= a Draft Amendment Notice and Explanatory Statemeleased on 2 June 2011.

1.3.1 Overall publish-negotiate-arbitrate approach

In deciding whether to accept the 2011 Undertaking ACCC considered the
proposed framework for access provision and how2@idl Undertaking gave effect
to that framework. The ACCC considers that contiguhe overall approach to
access provision as provided in the 2009 publigjeti@te-arbitrate arrangements is
appropriate and that prescriptive ex ante priceleggn or ring fencing arrangements
are not necessary in the case of GrainCorp’s 20idetiaking.

The ACCC recognises views provided by some stakieins| including WEA and
AGEA, that the undertakings from all BHCs shouldlirle ring-fencing
arrangements. The ACCC does not consider this &spact of the undertakings for
which there should be a common approach. In the eiihe 2011 Undertaking from
GrainCorp, the ACCC is of the view that the pultima of more detailed information
on stocks-at-port and clarification regarding thiaring of shipping stem information
provide sufficient safe guards and that ring-fegasmnot necessary. The issue of
ring-fencing will be considered for the other BHi@dight of their particular
circumstances.

The ACCC is of the view that the 2009 Undertakiag benerally been effective and
notes, in particular, that GrainCorp has succelgshiggotiated access agreements
with its customers and that no access seeker baded to arbitration under the 2009
Undertaking. The ACCC is of the view that the psibinegotiate-arbitrate approach
to access provision incorporated in the 2011 Uadtery appropriately balances the
interests of GrainCorp to manage its port termsgabices in an operationally
efficient manner, the interests of access seekesbtain port terminal services on a
non-discriminatory basis, and the public interaghie economically efficient
operation and use of the services and promotiaowipetition in the bulk wheat
export supply-chain. Thus, having regard to thetenain s. 44ZZA(3), the ACCC
has decided to accept the overall approach to aguesision incorporated in the
2011 Undertaking.

That said the ACCC is of the view that the 200@m@gements could, and should, be
strengthened without moving to more prescriptiveuete price setting or ring fencing
arrangements. This view is based on the parti@ilanmstances relating to




GrainCorp’s Proposed 2011 Undertaking and willmetessarily apply to the access
undertakings submitted by other BHCs. The ACCC sotegarticular that port
terminal capacity is relatively unconstrained oa éast coast and that the export of
bulk wheat through GrainCorp’s port terminals arbject to a number of competitive
pressures, including from domestic users, up upHrgsupply chains, from other
ports and the threat of customers by-passing Gam€cilities. These are discussed
further in chapter 3 and supporting analysis iviged in Appendix B.

The 2011 Undertaking makes changes from the 20@@@ements regarding the
publish-negotiate-arbitrate approach to non-disicratory access provision which
appropriately strengthen the provisions. Thesdisted in 1.2 above and are detailed
in chapter 3 of this document.

1.3.2 Capacity management

The ACCC notes that different arrangements forallexation of capacity exist across
the ports operated by the different BHCs. In paléi; an auction system operates in
Western Australia, whereas first come, first ser@gdngements operate along the
east coast and in South Australia. In considetiegappropriateness of the capacity
arrangements operated by GrainCorp (a first comrs, derved system), the ACCC
has considered the effectiveness of existing argr@aangements for the port facilities
operated by GrainCorp. While the practice by othmarators in other markets may
provide useful intelligence in forming a view asatbat is appropriate in particular
circumstances, it is the individual circumstand¢esselves which the ACCC
considers when forming a view.

The ACCC considers auctions and transferabilitypsegerred mechanisms on
economic efficiency grounds to allocate capacityisTs particularly the case when
capacity is constrained relative to demand and adtered approaches—such as a
first come, first served system—are unlikely toutesr economically efficient
outcomes. Auctions, by allocating capacity to teera with the highest willingness to
pay, are the preferred approach. In the absenae afiction allocation, transferability
will help in reallocating capacity to the most ecomcally efficient uses.

The ACCC considered whether GrainCorp's propospdadity management
arrangements might, nevertheless, be considered@mde. In particular, the ACCC
notes the relatively unconstrained nature of capatiGrainCorp’s port terminals;
the relatively greater flexibility available forigipers to change booking nominations
allowed in GrainCorp’s PTSP, which enables shipperespond to changing
circumstances; and the orderly way in which th&t fmome, first served booking
arrangements have operated. The ACCC considerthiéhsd arrangements contribute
to achieving efficient use of port terminal sergice

GrainCorp put forward alternatives to capacity sfarability between users which it
considered addressed the ACCC's capacity managemacerns. These proposals
are that:

= shippers with capacity booked for a peak perio@ikeca partial refund of the
booking fee if the capacity is subsequently taketoyianother shipper

= more detailed information on stocks at port to bblighed more frequently




= improved transparency and certainty regarding aapbooking and
management.

The ACCC formed the view that these amendmentsufieient for the undertaking
to be appropriate. This view is based on an assagdimat port capacity on the east
coast is relatively unconstrained and the econamperative for allocation by
auction or transferability is weaker than in maskehere capacity is more
constrained relative to demand for it.

However, the ACCC considers that transferabilitgapacity bookings is a preferred
approach and that it will reconsider this issueig required to decide on a future
undertaking proposed by GrainCorp.

1.3.3 Variation of protocols

Under the 2009 Undertaking it is not necessarysi@nCorp to submit to a formal
undertaking variation under s. 44ZZA(7) of the Acbrder to vary its PTSP. In
deciding to accept the 2009 Undertaking, the AC€gbgnised GrainCorp’s need for
operational flexibility and formed the view thawgas appropriate to adopt a
pragmatic approach. The ACCC formed a similar Viemthe each of the 2009
undertakings which provide that port protocols barvaried subject to consultation
with access seekers and subject to the variedqoistbeing subject to the
undertaking, including non-discrimination provisioriirfhe ACCC noted at the time
that it would review the effectiveness of thesaagements when considering future
undertakings.

Each of the 2009 undertakings accepted by the AGGlying to GrainCorp, CBH
and Viterra contain a version of port loading poatis, with a process for their
variation. These differ to some extent betweerdifferent undertakings. Each
operator has varied its protocols since acceptaptbe ACCC and different issues
have arisen with these variation processes.

In assessing the PTSP variation process, the AGDEidered the experience
of each of the bulk handlers’ variation procestesgetermine a consistent
approach across the industry that is appropridte.riiinimum standards which
the ACCC considers are necessary for an efficraegningful and transparent
variation processes are set out in chapter 3 sfldlecision to Accept.
Application of these standards to GrainCorp’s Psgalo2011 Undertaking
required the following changes, which are includethe 2011 Undertaking:

= Clarification that the PTSP is, and must contiraubd, a comprehensive statement
of GrainCorp’s policies and procedures for managiaegnand for the port
terminal service

= inclusion of further provisions regarding GrainCsrponsultation process when
varying its PTSP

= inclusion of a provision for the ACCC to objectagrotocol variation in
circumstances where:

¥ ACCC,Final Decision on GrainCorp Undertaking9 September 2009, p.289.




» the proposed variation is material; and

» the proposed variation gives rise to concerns ueitleer the
anti-discrimination and/or the no hindering accessvisions of the
undertaking .

1.3.4 In accordance with an industry code

Section 44ZZAA of the Act provides that an indudindy may give a written code to
the ACCC setting out rules for access to a sefildiee ACCC may accept the code,
if it thinks it appropriate to do so having regémdmatters set out in section
4477ZAA(3)> An ‘industry body’ means a body or associatiorl(iding a body or
association established by a law of a State oritdey) prescribed by the regulations
for the purposes of section 44ZZ&A.

In having regard to this matter in the current eahtthe ACCC notes that there is
currently no access code in place that applieBaérvice that is the subject of the
proposed Undertaking.

1.3.5 Decision

The ACCC has reached a decision to accept the Qadl&rtaking submitted by
GrainCorp in response to the Amendment Notice gimeelation to the Proposed
2011 Undertaking. The ACCC is of the view that @&orp has responded to
concerns raised adequately for the 2011 Undertakitg acceptable. The ACCC
reached its decision to accept after weighing taders to which it must have regard
under s. 4477A(3) of the Act (see Appendix D).

Competition and Consumer Act 20(@h) s 44ZZAA(1).
Competition and Consumer Act 20T@h) s 44ZZAA(3).
®  Competition and Consumer Act 20(Tth) s 44ZZAA(8).
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2 Procedural overview

2.1 GrainCorp’s Proposed 2011 Undertaking

Under Division 6 of Part IlIA of th€ompetition and Consumer Act 20{ihe Act),
the Australian Competition and Consumer Commis&dDCC) may accept an
undertaking from a person who is, or expects tal®eprovider of a service, in
connection with the provision of access to thatiser

The ACCC received an access undertaking Rfoposed 2011 Undertaking from
GrainCorp Operations Limited (GrainCorp) on 22 $egter 2010 for consideration
under Division 6 of Part IlIA of the Act. On 31 daary 2011 GrainCorp submitted an
amendment to the Proposed 2011 Undertaking thaé nesthnical changes to reflect
the change in title of the Act and to provide foe possibility of changes to the
legislative framework during the term of the 201dddrtaking. The Proposed 2011
Undertaking considered by the ACCC for its DrafcB@n was the Proposed 2011
Undertaking as revised on 31 January 2011.

The Proposed 2011 Undertaking relates to the poyvisf access to services for the
export of bulk wheat at grain port terminals opedaby GrainCorp in Queensland,
New South Wales and Victoria.

GrainCorp submitted the Proposed 2011 Undertakiragcordance with legislative
requirements under th&heat Export Marketing Act 20@Q8/EMA ), further details
of which are set out in Appendix D.

2.2 Amendment notice

On 20 June 2011 the ACCC gave GrainCorp an Amentietice in relation to its
Proposed 2011 Undertaking under s. 44ZZAAA(1) ef Att Amendment Notice.
The Amendment Notice is published on the ACCC web3ihis followed
consultation on the ACCC's Draft Decisiddr@ft Decision) released on 24 March
2011.

The Amendment Notice related to a number of mattessussed in the ACCC Draft
Decision released on 24 March 2011 and to additioadters regarding capacity
management discussed in the Explanatory Stateraeotrganying the Draft
Amendment Notice released on 2 June 2EXblanatory Statemeni). GrainCorp
provided proposed revised drafting of the Propd@d. Undertakingseconddraft
revised undertaking) regarding the matters discussed in the Draft fi@siand the
Explanatory Statement on 27 May 2011 which canié&ed on the ACCC website.

The Amendment Notice provided a response periddbafays with an expiry date of
4 July 2011. GrainCorp responded to the Amendmetithl on 20 June 2011 by
giving the ACCC a revised undertaking under s. 44Z&(5) of the Act 2011
Undertaking).

The 2011 Undertaking incorporates amendments thaifahe nature proposed in the
Amendment Notice.

11



The ACCC decided on 22 June 2011 to accept the Botiertaking which is on the
ACCC website.

2.3 Public consultation process

The Act provides that the ACCC may invite publibsussions on an access
undertaking applicatioh.

The ACCC published an Issues Paper on 7 Octobd) 2@iting submissions on the
Proposed 2011 Undertaking. The ACCC directly adiesgproximately 80
stakeholders, including accredited wheat exporggesn growers, farming
organisations and state regulatory bodies, of thiigpconsultation process.

The ACCC published a Draft Decision on 24 MarchR2biwhich it considered that
GrainCorp’s current access arrangements have siottgsllowed access to
GrainCorp’s port terminal services by wheat expsréand that it is appropriate for
the existing arrangements largely to continue.

The ACCC did identify some areas of the existimgrgements for improvement.
These included that the ACCC have the ability tervene if there is a material
change to GrainCorp’s port loading protocols. Susons on the ACCC'’s Draft
decision were invited.

The ACCC published a Draft Amendment Notice andl&xgtory Statement on

2 June 2011. The Draft Amendment Notice relatethdse aspects of GrainCorp's
Proposed 2011 Undertaking that the ACCC considareadhot appropriate having
regard to s. 44ZZA(3) of the Act. The Draft AmendrmBotice included the ACCC’s
reasons for the suggested amendments. The Explpi&isgement on the Draft
Amendment Notice set out the ACCC's updated viewsetevant matters.

2.4 Submissions received

The ACCC received submissions from GrainCorp aird fharties on its Issues
Paper, its Draft Decision and the Draft Amendmeati¢¢ and Explanatory
Statement. GrainCorp also provided submissionsppart of its Proposed 2011
Undertaking. A summary of all submissions receiggdhe ACCC during
consultation is at Appendix A to this Final Decrisio

2.4.1 Submissions from GrainCorp

GrainCorp has provided the following informationr@spect of the Proposed 2011
Undertaking:

» initial supporting information provided on 22 Septeer 2010
= submission in response to third party submissionthe issues paper

= submission in response to draft decision in retatetrading of shipping slots
provided on 7 April 2011

” Competition and Consumer Act 204.044ZZBD(1).
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= supplementary submission addressing remainingsssused in the draft decision
and providing further information in relation teethCCC'’s proposal for a
secondary market for the transfer of shipping shotsvided on 18 April 2011

= submission in response to third party submissionthe draft decision

= submission in response to third party submissionthe Draft Amendment Notice
and Explanatory Statement.

In addition, GrainCorp has relied on informatiooyded in its submission in support
of the 2009 Undertaking lodged on 15 April 2009.

2.4.2 Submissions received from interested parties

The ACCC received public submissions from the feitgy parties in relation to
GrainCorp’s Proposed 2011 Undertaking:

= Australian Grain Exporters AssociatioRGEA) — 10 November 2010, 2 May
2011 and 15 June 2011

Members of the AGEA are active participants in baddmestic and export grain
markets, with a particular focus on providing a#fitt access to international
markets.

Members of AGEA are Bunge Global Markets Austr&ig Ltd, Cargill Australia
Limited, Louis Dreyfus Australia Pty Ltd, Glencagain Pty Ltd, Noble Grain
Australia Pty Ltd, Goodman Fielder Limited, EmerRliy Ltd and Elders Toepfer
Grain Pty Ltd®

=  AWB (Australia) Limited AWB) — 12 November 2010 and 15 April 2011
= Mr Timothy Bush — 4 November 2010

= Emerald Group LimitedEmerald) — 6 April 2011

= Victorian Freight and Logistics Council — 21 Apeid11

= Port of Portland — 21 April 2011

= Goodman Fielder LtdGFL) — 27 April 2011

=  Wheat Exports AustralidaEA) — 14 June 2011

2.4.3 Confidential submissions

The ACCC received a confidential submission fromi®€orp and two confidential
submissions from third parties in response to theftDecision. A comprehensive
summary of the views put in the confidential sulmaiss by third parties has been
published on the ACCC website. The ACCC has raliethe views in this
comprehensive summary in making its decision ontldreo accept the 2011
Undertaking.

8 http://www.agea.com.au/
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2.5 Further information

The accepted 2011 GrainCorp Undertaking and otlevant materials, including
supporting submissions from GrainCorp and publlinsigsions by interested parties,
are available on the ACCC'’s websitenatw.accc.gov.atly following the links to
‘For regulated industries’ and ‘Wheat Export,” éa the following link:Wheat
Exports: Port Terminal Services Access Undertakings

14



3 ACCC decision to accept undertaking

On 22 June 2011 the ACCC accepted a port termamaices access undertaking
submitted by GrainCorp on 20 June 2011 for thegdeti August 2011 to

30 September 2014 (2011 Undertaking). The reasworithé ACCC'’s decision to
accept the 2011 undertaking are set out in thipteihna

3.1 GrainCorp revised 2011 undertaking

3.1.1 ACCC amendment notice

As noted in section 2.2, on 20 June 2011 the ACS$3Gdd GrainCorp with an
Amendment Notice under s. 44ZZAAA(1) of the Actrefation to the Proposed 2011
Undertaking lodged by GrainCorp on 22 SeptembefZ8Xopy of the Amendment
Notice is at Attachment A to this Decision). Priorgiving the Amendment Notice
the ACCC released a draft amendment notice andrgzamaying Explanatory
Statement, on 2 June 2011. The draft amendmerdenatid Explanatory Statement
can be viewed on the ACCC website.

The Amendment Notice dealt with a number of aspeictse Proposed 2011
Undertaking on which the ACCC had formed a view,thaving regard to the matters
in s.44ZZA, are not appropriate. Further, the ACIGned the view that, were the
Proposed 2011 Undertaking revised in accordandetiwt proposed amendments set
out in the Amendment Notice, it was likely to beagtable. The ACCC notes that the
proposed amendments in the draft Amendment Nogibect drafting provided by
GrainCorp in the second draft revised undertakingrgto the ACCC on

27 May 2011.

The Amendment Notice sets out the ACCC'’s reasonthoproposed amendments
and the Explanatory Statement and Draft Decisionige further detail on the
ACCC's views on relevant matters.

3.1.2 Revised GrainCorp undertaking

On 20 June 2011 GrainCorp provided a revised uakieg in response to the
Amendment Notice2011 Undertaking under s. 44ZZAAA(5). The Act provides
that the ACCC:

* must not accept a revised undertaking if it incoapes one or more amendments
that the ACCC considers are not of the nature megan the amendment notice
and do not address the reasons for the proposeadaneats given in the
amendment notice (s. 44ZZAAA(6))

* is not required to accept a revised undertaking4ZZAAA(9)).

3.2 ACCC decision to accept 2011 Undertaking

The ACCC considers that the 2011 Undertaking subthity GrainCorp amends the
Proposed 2011 Undertaking in accordance with thpgeed amendments set out in
the Amendment Notice. Further, the ACCC consideas there is no aspect of the
2011 Undertaking that requires the ACCC to not pritgoursuant to the provisions
of s. 44ZZAAA(6).
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The ACCC decided on 22 June 2011 to accept the B@tlértaking provided by
GrainCorp. The ACCC reached its decision followogisultations on its Draft
Decision and on the Draft Amendment Notice and &xatory Statement. In reaching
its decision, the ACCC considered whether the dvepproach of GrainCorp’s 2011
Undertaking and its specific provisions are appedpr having regard to the matters
listed in s. 44ZZA(3).

The ACCC notes that its decision to accept Graip@d011 Undertaking, and the
capacity management arrangements establishediby#sed on GrainCorp’s
circumstances and the market within which it opegathese differ in a number of
respects to circumstances in other wheat exporéigmpns, and for other bulk
handling companieBHC), and the ACCC'’s decisions on access undertakings
provided by other port operators will be basedhendircumstances relevant to them.

In forming its decision to accept the Revised Utaleng the ACCC has considered
the submissions made by GrainCorp and by thirdgsaduring consultation on the
Draft Decision regarding the Proposed 2011 Undertpind the Draft Amendment
Notice and Explanatory Statement. The submissioms\ailable on the ACCC
website and a summary is at Appendix A to this Bieaito Accept.

The reasons for the ACCC decision to accept Graipl€2011 Undertaking are set
out below.

3.2.1 Overall approach to access provision

The 2011 Undertaking is based on continuing thdighimegotiate-arbitrate model of
access provision established in the 2009 UndergaHihis approach provides that:

= GrainCorp will publish the standard price and noicgoterms on which it will
provide access. Clause 5 provides for the stangl@rd and non-price terms and
requires GrainCorp to provide non-discriminatorgess. Schedule 5 of the
Proposed 2011 Undertaking contains the proposeddiige Access Agreement
(the Standard Terms). GrainCorp publishes the Re&er Prices on its website.

= GrainCorp and an access seeker may negotiategetaon-price terms other
than the Standard Terms and Reference Prices.&taostlines the process by
which this negotiation will take place.

=  Where there is a dispute between GrainCorp andeasa seeker relating to the
negotiation of new or additional access agreemenis dispute is raised by an
access seeker regarding a decision by GrainCarpitaterally vary the
Reference Prices, the dispute will be resolvedutjinadhe Dispute Resolution
process outlined in clause 7 of the Revised Unkierga

= The Dispute Resolution process includes a negotigteriod between parties,
provision for both formal and informal mediatiomdareferral to arbitration by the
ACCC or an independent arbitrator.

= GrainCorp will publish information on the stockyeirt, vessel booking
applications, and performance indicators to assiseéss seekers in their
negotiations and increase the transparency of Gaais operations, as outlined
in clauses 10 and 11 of the Revised Undertaking.
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The publish-negotiate-arbitrate model of accessipian is one of a number of
possible approaches to ensure that third partigsroccess to port terminal services
on a non-discriminatory basis. More prescriptiieralatives include formal
ring-fencing arrangements and ex ante regulatiqgurioés.

In its Decision to Accept the 2009 Undertaking A#@CC noted that more
prescriptive arrangements would not be requiratatttime but that, if the 2009
arrangements prove not to be effective it wouldph@omore prescriptive approach in
any future access undertakings. In forming thiswidge ACCC took into account the
transitional state of the industry and the possybihat any ring-fencing measures that
were implemented at that time may need to be rdviséhe medium term in
accordance with any regulatory changes. The ACG® tise view that the 2009
Undertaking has generally been effective. That,4h@l ACCC is of the view that
those arrangements could, and should, be streregiheithout moving to more
prescriptive ex ante price setting or ring fencmgngements.

Measures to strengthen the 2009 arrangements heseibject of the

s. 44ZZAAA(1) Amendment Notice given to GrainComp 20 June 2011 and are
discussed in the following sections. It is the ACE€@ew that the revised 2011
Undertaking given by GrainCorp in response to theeAdment Notice incorporates
amendments that are of the nature proposed inwlycafldress the Amendment
Notice.

As the ACCC noted in the Draft Decision and the |Brptory Statement, the
publish-negotiate-arbitrate framework as set owh@2009 Undertaking appears to
have operated reasonably well in the case of G@amdJnder this framework parties
were able to overcome initial difficulties and sessfully negotiate access agreements
in relation to GrainCorp's port terminal services.

Third party submissions did not raise significammcerns with the overall
publish-negotiate-arbitrate approach. However, AGHAmiItted in relation to
ring-fencing that the 2009 Undertakings of all Bt{¢Cs have not dealt with sharing
of information by the port terminal operator thahde used to the advantage of its
trading arnt’ The ACCC also acknowledges submissions receiwed AGEA and
WEA™ that the undertakings accepted from all BHCs shindlude ring-fencing
arrangements. The ACCC does not consider this &spact of the undertakings for
which there need necessarily be a common apprdaehACCC is of the view that
ring-fencing should be assessed with regard t@#énecular circumstances of each
port operator.

In the case of the 2011 Undertaking from GrainCtrp,ACCC is of the view that
the publication of more detailed information oncgt®-at-port (see section 3.2.3.5)
and clarification regarding that sharing of shigpstem information (see section
3.2.2.3) provide sufficient safeguards and thag-femcing is not necessary.

The ACCC is of the view, based on the practicaleeigmce of the 2009 Undertaking,
that the non-discrimination, no hindering acces$diapute resolution provisions of

®  See Chapter 4 of the ACCC Draft Decision for @afision of the experience and outcomes under

GrainCorp’s 2009 Undertaking.
10 AGEA, 2 May 2011, p. 3.
1 WEA, 14 June 2011, p. 4.
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the 2011 Undertaking are sufficient to ensuredatgess for access seekers in the case
of GrainCorp. Therefore, the ACCC formed the vibattit was appropriate to
continue this overall approach in the 2011 Undentak

The ACCC notes that its decision in relation todperation of the publish-negotiate-
arbitrate arrangements of GrainCorp’s 2011 Undertplare made in the specific
circumstances of GrainCorp. The ACCC will assedsvidually the overall approach
to access provision proposed by each BHC and magetessarily reach the same
conclusions as that for GrainCorp.

3.2.2 Publish-negotiate-arbitrate arrangements

Notwithstanding the acceptability of the overadirfrework of the 2011 Undertaking,
as discussed in the Draft DecisiGrthere are a number of specific aspects of the
publish-negotiate-arbitrate provisions in the Psgab2011 Undertaking that the
ACCC considered in forming a view on the 2011 Utaleng. The ACCC'’s view on
these issues are discussed in this section (3.2.2).

3.2.2.1 Application of 2011 Undertaking

Those provisions of the 2011 Undertaking relatm¢he publish-negotiate-arbitrate
arrangements (including the standard terms anditonsl at Schedule 5 and the port
terminal services protocols (PTSP) at ScheduleilBrammence on 1 August 2011
while the remainder of provisions will commencelo®ctober 20113

To avoid possible confusion for access seekerstiggirom the staggered start to
the provisions of the 2011 Undertaking the ACCCsidered that it was necessary
that the 2011 Undertaking clarify that it appliedaiccess agreements entered into
during the period 1 October 2011 to 30 Septemb#&4 Zproposed amendment 1.3 of
the Amendment Notice). The ACCC considers thaptioposed amendment
appropriately balances the legitimate businessaate of GrainCorp and the interests
of access seekers. It is in GrainCorp's interestetable to commence negotiation
with customers before 1 October 2011 for accesseagents to apply after that date
while access seekers need to have certainty ttn@lé as to the terms and conditions
applying to port access.

3.2.2.2 Own trading terms

To support the provision of services to accessessaln a non-discriminatory basis
the ACCC formed the view that GrainCorp should ptewith a copy of the terms
on which it provides services to its Trading Diwisito the ACCC (proposed
amendment 1.4 of the Amendment Notice). The ACG&lers that the proposed
amendment balances the legitimate business indes&&rainCorp, to keep
confidential its own terms and conditions with thieerests of access seekers to
receive access to GrainCorp’s port terminal sesv@ea non-discriminatory basis.

12 ACCC, Draft Decision 24 March 2011, pp 32-9.
13 See ACCC Draft Decision for further details on steggered start of the 2011 Undertaking.
ACCC Draft Decision24 March 2011, pp 22-3.
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3.2.2.3 Clarification that shipping stem maintenance is suject to hon-discrimination
provisions of the 2011 Undertaking

The ACCC acknowledges concerns raised by Wheatriipaoistralia (WEA) in its
submission to the Draft Amendment Notice and Exgilary Statement that sharing

of information about its shipping stem can be usetthe advantage of a BHC'’s
Trading division. GrainCorp has provided detailshaf operation of, and access to, its
online shipping stem booking and maintenance so&W#&Vorkflow’) and states that
its Trading Division has the same access to thgram as other shippet3.

The ACCC notes that the non-discrimination provisab clause 5.5(a) of the 2011
Undertaking applies to all port terminal servicesler the 2011 Undertaking, of
which ‘shipping stem maintenance’ is one (Sche@uie the 2011 Undertaking). The
ACCC considers that, if GrainCorp were found toénprovided information to its
Trading Division prior to that information beinggwided to other users, it would
breach the non-discrimination provision of the utalang.

However, the ACCC recognises that GrainCorp alrdadyobligations under the
2011 Undertaking regarding the provision of infotima to its Trading Division. To
further support the provision of services to acseskers on a non-discriminatory
basis, the ACCC formed the view that the 2011 Utadteérg should explicitly
recognise that shipping stem maintenance is at@arinal service to which the non-
discrimination provisions apply. This improved diaiand certainty is in the interests
of access seekers.

In reaching its decision regarding the overall apph to access provision and
whether stronger measures—including ring-fencimgragements—are necessary, the
ACCC considered as one relevant factor the robatsira of the non-discrimination
provisions included in the 2011 Undertaking.

3.2.2.4 Information gathering provision

The Draft Decision considered that for the ACCQnake an effective and
appropriate decision in relation to the Proposetiia0ndertaking—including, for
example, on whether to issue an objection notiee ¢ection 3.2.4.3)—it would be
necessary to increase the ACCC'’s current abilityttmin relevant information from
the GrainCorp in a timely mann&t.

At present, the ACCC can obtain information fronai@Corp through an ACCC
directed audit or on a voluntary basis. The DradtiBion stated that neither of these
methods represented an appropriate way for the A@GDtain the relevant
information it requires to exercise the proposejgadion notice provision.

An ACCC directed audit only assesses whether Gam@as complied with clause
5.5(a)of the undertaking which requires it not iscdminate between access seekers
in favour of its own Trading Division, except teetextent that the cost of providing
access to the other access seekers is higher.siggéise GrainCorp’s performance
against the non-discrimination clause may be avaglieconsideration for a decision
on whether to issue an objection notice; howevwegualit does not encompass all the

14 WEA, Submission, 14 June 2011, p.4.
15 GrainCorp, Submission, 16 June 2011, pp.5-6.
% \bid., p. 66.
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information that the ACCC would need in making tleeision. For example, it does
not provide information on the GrainCorp’s comptiarwith the no hindering access
requirements in clause 9.4.

Further, it may not be possible for the ACCC tceree the information within the
variation timeframe using the audit provisions. Koer, as noted in the Draft
Decision, any extension of the variation timefraesen for the ACCC to investigate
whether or not to make use of this notice powery giae rise to uncertainty
regarding port operations and should be avoidpdssible*’

Given the nature of the proposed ACCC power, thedtMecision considered it
appropriate for the ACCC to have the ability to g&inGrainCorp to provide
specified information in a timely fashion. Inforraat gathering powers would allow
the ACCC to obtain information from GrainCorp sattthe ACCC could make a
sound decision into whether or not to issue a ratgarding a proposed variatitn.
The Draft Decision noted that if such provisiongevimserted into the undertaking, a
failure by GrainCorp to provide the information vegted by the ACCC would result
in a breach of the undertaking.

Accordingly, the ACCC has proposed that the 201diddtaking include an
information gathering power (proposed amendmenbfitbe Amendment Notice).
The ACCC considers that this provision appropnabellances the interests of access
seekers to have certainty that they will have cauitig access to GrainCorp’s port
terminal services on terms that are non-discrinoirygand do not allow for hindering
behaviours and the interests of GrainCorp to hkexelility in managing its
operations.

3.2.2.5 Application of dispute resolution arrangements to ®I price variations

The Indicative Access Agreement at Schedule 2ePiloposed 2011 Undertaking
excludes disputes based on a variation of its piigeGrainCorp to reflect changes in
the Consumer Price Index (CPI) and that there wasa@nsistency in this regard
between the general provisions of the 2011 Undergadnd Schedule 2. To remove
this inconsistency, the ACCC proposed that the #3e@ 2011 Undertaking be
amended to remove this inconsistency (proposed aément 1.6 of the Amendment
Notice). Further, to avoid uncertainty, the ACOGpwsed that the 2011 Undertaking
include a definition of the CPI (proposed amendnienitof the Amendment Notice).

The ACCC considers that the proposed amendmemdesdahe legitimate business
interests of GrainCorp, in raising prices in linghainflation, with the interests of
access seekers, in disputing price increases thesider to be unreasonable.

3.2.2.6 Report on performance indicators

The 2009 Undertaking provided for GrainCorp to mlbtwice yearly a report on key
service performance indicators. GrainCorp is reguto publish these reports within
two months of the end of the six month period tachlthey relate. The ACCC

7 ACCC, Draft Decision,24 March 2011, p. 66.

18 The ACCC notes that there is precedent for thiigien of information gathering powers in
undertakings, as these powers are inserted intmee&7B court enforceable undertakings given
to the ACCC with respect to potential breachesecfisn 50 of the CCA.

19 ACCC,Draft Decision,24 March 2011, p. 66.
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considers that it is in the interests of acceskessdor there to be greater awareness
regarding the publication of these reports. The 8QLoposed that the 2011
Undertaking provide that GrainCorp publish the s@Eryperformance reports in a
prominent position on its website and that it notife ACCC within five business of
publication (proposed amendment 1.17 of the AmemdrNetice).

The ACCC considers that the proposed amendmenistdadd to GrainCorp’s costs
of complying with the 2011Undertaking and balaniteslegitimate business interests
of GrainCorp with the interests of access seekemave access to information
relevant to decisions to seek access to GrainCpgisservices.

3.2.2.7 Approval power

In its Draft Decision the ACCC noted that the Pregub 2011 Undertaking included
provisions for the ACCC to authorise ACCC Commigsis to exercise its powers in
relation to its functions regarding non-discrimioatand arbitration provisions. The
ACCC considers that the 2011 Undertaking shouldi@ig recognise the ACCC'’s
function to monitor compliance with the undertakffigurther, the ACCC considers
that, given the inclusion of a decision making tioléhe undertaking and the short
timeframes attaching to that role, the authorisapimvisions should be extended and
should apply to all ACCC functions under the Undkirtg.

However, the ACCC notes that use of the term aigbon the 2011 Undertaking may
give rise to confusion given its specific meaninghe Act in relation to the
authorisation of notifiable conduct under Part TWerefore, the ACCC considers that
a preferred term would be approval of ACCC Comrissis.

Accordingly, the ACCC proposes that the 2011 Urakeng include an explicit
acknowledgement of the ACCC’s monitoring functiamsl, also, a provision for the
ACCC to approve the Regulated Access, Pricing anditdring Committee or a
Commissioner to exercise a decision making funationts behalf (proposed
amendment 1.2 of the Amendment Notice) and makapgaropriate wording existing
authorisation provisions (proposed amendmentsrid4la8 of the Amendment
Notice). These provision balance the interestoéss seekers to have certainty
regarding the terms on which access is providedlmhterests of GrainCorp to
manage its operations in a flexible way and maleesgary changes in a timely
manner.

3.2.2.8 Indicative Access Agreement—Ilimitation of liability

The Indicative Access Agreement (IAA) which forrhe Standard Terms accepted as
part of the 2011 Undertaking incorporates changes the 2009 Standard Terms that
were negotiated between GrainCorp and its custochaisg the term of the 2009
Undertaking (Bulk Wheat Port Terminal Services (BV#HP Agreements).

A number of submissions received from third pantgésed concerns that there is an
imbalance in risk sharing in the event of shippiletays and that the 2011 Standard
Terms should include despatch-demurrage provigimatsshare risks and costs on a
commercial basis. Submitters noted that such aeraegts exist in international
markets and noted that, without them, there isweritive for GrainCorp to ensure

20 ACCC,Draft decision 24 March 2011, p.65.
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efficiency in its port operatiorfs.The ACCC is of the view that there is a strong
in-principle argument on efficiency grounds for paish-demurrage arrangements
that appropriately allocate costs and create imnoeifdr efficient practices by shippers
and GrainCorp.

As noted by the PC, deregulation of the wheat exparket has resulted in greater
occurrence of demurrage costs for shippers as ih@&@longer a single exporter to
take into account logistical constraints in plamgn@xports. Exporters are seeking to
export at prime times and locations with congeséind delays resulting. As the PC
further noted, ‘efficient allocation of capacity wld go a long way towards solving
the demurrage probleri®The ACCC also considers that a market based agiptoa
capacity allocation would better align demand amgp$y for port terminal services at
peak times, thereby reducing the congestion aralydehat give rise to demurrage
costs for exporters.

In reaching its decision, the ACCC took the vieatttlemurrage and liability
arrangements are contractual issues to be restiiveagh commercial negotiation
between parties, and that the liability arrangeméntGrainCorp’s proposed I1AA
were likely to be appropriate as a starting paintdommercial negotiatiof?.In
forming this view the ACCC considered the unbundiature of the port services
offered by GrainCorp; the extent to which GrainCergubject to competitive
pressures (see 3.2.3.2 below); and that partiésnget® negotiate in relation to the
risk sharing and liability provisions of the IAA mavail themselves of the dispute
resolution procedures in clause 7 of the Propoféd 2Jndertaking.

3.2.2.9 Price differentials

The 2011 Undertaking provides that GrainCorp wilbjish its Reference Prices.
GrainCorp’s Port Elevator Fee Summary itemises &elscharges for port terminal
services. These include an additional $1.54 perdatarge for grain received from
third party storages.

The ACCC notes that GrainCorp removed the pricedintial that previously

applied to grain receivals from ‘approved’ and ragproved up-country supply
chains. However, GrainCorp has continued a diffisiebetween receivals through its
own supply chain and third-party supply chains. AGCC also notes AWB'’s
concerns regarding both the removal of the prifferdintial previously applied to
non-approved supply chains and the retention aff@rential in favour of

GrainCorp’s own supply chaff.

In reaching its decision, the ACCC has considerein@orp’s pricing structure
having regard to the pricing principles specifiegi 44ZZCA of the Act and also the
interests of access seekers to transparency ragdes and charges.

The ACCC considers that price differentials areifiesl under the pricing principles
to the extent that they reflect differences in sg@st 44ZZCA(b)(ii)). With respect to

2L AWB, submission 15 April 2011, p.3; AGEA, Submissi 15 June 2011, p.3.Get sub refs, AGEA,
AWB.

Productivity Commission, Wheat Export Marketinga@ngements: Inquiry report, July 2010,

p. 229.

2 ACCC,Draft Decision,24 March 2011, p. 35.

#  AWB, 11 November 2010.
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the differential applying to grain received fronffelient storages, the ACCC
recognises the relatively low quantum of the défdral charged by GrainCorp
compared with that charged by other port termimperators and GrainCorp’s
explanation that it compensates for a higher le¥eisk associated with receivals
from third-party storageS.GrainCorp has also informed the ACCC that it has
incurred costs in relation to upgrading road reglerrangements at some ports.

Further, the ACCC notes that if GrainCorp discriated between different
Applicants or Users in favour of its own TradingvI3ion, except to the extent that
the cost of providing access to other users isdrighwould breach the non-
discriminatory access provision of the 2011 Undenig

3.2.3 Capacity management arrangements

3.2.3.1 Consistent approach to assessing port terminal capay management

The ACCC is required to form a view regarding céyananagement arrangements
proposed in undertakings offered by the four BHI® ACCC considers that
capacity management arrangements should be as$essadh BHC on the basis of
its circumstances and notes that these circumstatiffer as between the four BHCs
(GrainCorp, Viterra, CBH and ABA) and the marketsihich they operate.

However, while the ACCC is not of the view that aajpy management arrangements
should necessarily be the same for all operatodads consider that it should apply a
consistent approach when forming its view on eddheproposed undertakings. The
ACCC has analysed the similarities and differerimtseen the BHCs and the
markets in which they operate so that its viewsréigg capacity management
arrangements are made on a consistent basis agrdsgakings. This analysis was
detailed in the Explanatory Statement to the Dhafiendment Notice and further
detail is provided in Appendix &.

As stated in the Explanatory Statement, the ACQOticlers two key market
characteristics relevant to the view formed onappropriateness of particular
capacity management arrangements in specific mancetimstances:

= the relationship between total port elevation capamnd average annual and
seasonal demand for it

= the extent to which the incentive exists for vatlicintegrated BHCs to pursue
self preferential treatment—including blocking atlke&porters from accessing
port services.

In relation to the first of these factors, gengrétle more constrained is capacity
relative to the demand for it, the greater the irapee on economic efficiency
grounds for market based allocation arrangemergsh@ PC stated in its Inquiry
Report on Wheat Export Marketing Arrangements, iaaostcan play a significant role
in efficiently allocating limited port capacity.This general economic principle, that

% GrainCorp Submission to the ACCC in response to Draft Detetion issued 6 August 2009
September 2009, p.19.

% ACCC, Draft Amendment Notice and Explanatory Statenfedtine 2011, pp. 33-41.

27 Productivity Commissior\Wheat Export Marketing ArrangementsJuly 2010, p. 205.
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allocative efficiency is best achieved throughiaggmechanism, has greatest
application when supply is limited relative to derdaWhen no binding capacity
constraint exists the demands of all users candieand the means by which
allocation occurs is not as critical to achievirfigceency.

In all Australian states from which wheat is expdrthere are periods when port
capacity is more highly valued. These periods llarvest when new season grain
is available to be shipped and can vary from setsepason and between the ports
operated by the BHCs. The extent to which each BHIOIt capacity is constrained
relative to the demand for it is relevant to thewithe ACCC forms regarding
appropriate capacity allocation and managemenhgeraents.

On the issue of the incentive for self preferertti@atment, the ACCC is of the view
that a vertically integrated operator has an ingertb utilise infrastructure it controls
to block competitors in upstream or downstream iarkn order to gain market share
at the expense of access seekers. The strengiictofg incentive is determined by
the existence, or threat, of competition to thegnated monopolist’s position. Where
actual or potential competition exists, the incento block competitors is moderated
by the threat that the blocking behaviour may ttesubss of business to an
alternative supply-chain rather than increased siashkare for the integrated operator
in upstream or downstream markets.

However, where competition is weak and the incentivhoard capacity so as to
block others from accessing export capacity isgfrehis will inform an assessment
as to the appropriateness of proposed capacityaditom arrangements. Where the
incentive to block out access seekers is stronthees the argument that allocation
arrangements should incorporate measures to premehtbehaviour.

Auctions are one approach that provides such a amésin as they are a fair,
transparent and efficient means of allocating cépaader which the incumbent
faces the same limits on its ability to acquireazaty as other users.

3.2.3.2 GrainCorp port capacity and the east coast wheat gort market

In forming its view regarding the capacity managet@rangements proposed by
GrainCorp, the ACCC considered that the followiogausions from its analysis
regarding the extent capacity is constrained devaet:

= GrainCorp’s port terminals are subject to peakqutriof excess demand driven
by movements in the supply and demand for wheab#mel grains (a shifting
peak demand problem)

= the duration and extent of the periods in whichiéhs excess demand can be
significant, particularly in years of large harvesth as the current (2010/11) year
when capacity has been booked out for extensivegseat a number of
GrainCorp’s ports

= while capacity constraint is an issue at certaires at ports operated by
GrainCorp, overall level of capacity constrainttba east coast is relatively low.
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There is evidence that capacity constraints exi&rainCorp ports during periods of
peak demand and that, in years of high productimhexports, peak periods can
extend over a number of months.

In regard to the incentive for self preferentialatment, GrainCorp faces a level of
competition to its port terminal services thatigngicant and that is greater than
competition to the port terminal services provide&outh Australia and Western
Australia.

In reaching its decision on the 2011 Undertakihg, ACCC recognised that
GrainCorp has a degree of market power in relabdts control of its port facilities
and an incentive to advantage its activities, &odé of its Trading Division,
upstream and downstream of the port. However, BE€G considered that
countervailing competitive constraints arise fromuanber of factors including:

= competition in the east coast for up-country sugplgin services

= a significant level of competition in the cast ddastween wheat supplied into the
domestic market and export wheat

= some weak competition between port terminals latatesections of the east
coast (New South Wales, Victoria and the easterhparss of South Australia);
these competitive pressures are less evident ieiq@lend, particularly for
GrainCorp’s facilities at Mackay

= competition from containerised wheat exports

" com%%tition from access seekers prepared to bygmsserminals on the east
coast’

In summary, the ACCC considered that, while Gramp®oports are subject to
capacity constraints at peak periods, port capacitihe east coast is adequate overall
to meet the demands on it and is less constralredih other wheat export regions.
Further, the vertically integrated monopolist'sentive for self preferential treatment
is moderated by countervailing competitive pressiumeghe case of GrainCorp. These
conclusions informed the view reached by the ACGth vegard to the capacity
allocation and management arrangements and itsidedd accept the 2011
Undertaking discussed in the next section.

3.2.3.3 ACCC view on management of GrainCorp’s port termind services capacity

In addition to an analysis of the factors outlimedhe preceding section, the ACCC
recognised that the appropriateness, or otherefseparticular proposed capacity
allocation arrangement depenaider alia, on the effectiveness of existing or past
arrangements for the port facilities under consitien. While the practice by other
operators or in other markets may provide usetelligence in forming a view as to
what is appropriate, the ACCC considers thattiésindividual circumstances of a
particular port operator that are of most relevance

% Further detail on the analysis of market condgi@nprovided in Appendix B.
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In considering the capacity allocation methodolpgyposed by GrainCorp, the
ACCC had regard to matters listed in section 44Z3)Af the Act.

Section 44ZZA(3)(aa) requires the ACCC to have m¢@athe objects of Part IlIA
which include to promote the economically efficieperation of, use of and
investment in the infrastructure by which serviaes provided. Other relevant
matters are the legitimate business interestseoptavider (s. 44ZZA(3)(a)) and the
interests of persons who might want access toghece (s. 44ZZA(3)(c)). Also, the
ACCC considers the objectives of the WEMA to beadter to which it may have
regard when considering an access undertakingeoffier meet the WEMA access test
(s. 44ZZA(3)(e)).

It is in the interests of access seekers that atcoesapacity is provided on a fair and
efficient basis; and it is in the public interdsat port terminal services are used in an
economically efficient manner and that competitiompstream and downstream
markets is promoted. Implementation of an aucti@tesn is warranted if existing
arrangements do not provide fair and efficient asag do not result in economically
efficient outcome$®

In this regard the ACCC recognises that that GrarpG first come, first served
arrangements are supported by the publicationle¥aat shipping stem information,
and most importantly, the total available capaattgach port. In addition, GrainCorp
publishes a daily update of available capacity iamg at each port. The ACCC also
notes that the operation of GrainCorp'’s first cofiref served booking system has
been orderly under the 2009 Undertaking and thaipetitive pressures lessen
somewhat the incentive for self preferential tresttrby GrainCorp.

In its Draft Decision, the ACCC formed the view what the capacity management
arrangements in the Proposed 2011 Undertaking marappropriate because they
did not adequately address the issue of capacihagement at times of capacity
constraint. The ACCC considered that the provismm#ained in the 2011
Undertaking adequately address this concern.

While it considers that there is a strong econagfficiency argument for the use of
auctions to allocate scarce capacity, the ACCC ralsognises that a first come, first
served system may be appropriate having regattetonttters listed in s. 44ZZA(3)
if the arrangements include appropriate safeguargsevent discriminatory or
hindering behaviours on the part of the accessigeov

This view on an administered primary allocationtegsis informed by the extent to
which an economically inefficient initial allocatiaf capacity can be corrected by
existing or proposed in-season adjustments to dgpédisation.

Those mechanisms include flexibility for users touwa the time and/or location of
bookings, incentives for shippers to return unwamigpacity, measures to discourage
or prevent hoarding and transferability of capab#yween users. Of these, only
transferability promotes the allocation of capatityts highest value in use. For this
reason, transferable capacity is a preferred apprtwaredressing the economic

2 Appendix D to this Decision includes the ACCCisw as to the meaning of economic efficiency

in the use of scarce resources.
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inefficiencies likely to result from allocating cagity on a first come, first served
basis when demand exceeds available capacity.

As stated in the Draft Decision, the ACCC recogniget the flexibility within
GrainCorp’s PTSP for shippers to move the timelandtion of bookings allows
exporters to change shipping arrangements in regpionunanticipated market
developments. However, the ACCC also noted thatfléxibility may result in
vacated capacity going unused at peak times anslrtmieencourage the return of
unwanted capacity’

Further, there are limits to the effectivenesshd flexibility as it provides no
incentive for exporters to return unwanted capdaitthe stem. Rather, the incentive
is for the exporter to persist until the time alemo execute the booking expires.

The ACCC formed a preliminary view, as set outsnDraft Decisior?- that allowing
exporters to transfer booked slots would reduceistkethat capacity is unused or not
put to its most economically efficient use at pgeales. It also provides a mechanism
for an exporter who does not need a slot bookadnain-peak time to seek a
commercial arrangement that reduces the loss gy the forfeiture of the
booking fee.

GrainCorp submitted that it is opposed to havieg#pacity transferable and
proposed alternative measures to address con@gasling capacity management.
The ACCC considered the measures proposed by Gygnkhich are to:

= create incentives for wheat exporters to make aew@segarding execution of
capacity in a timely manner to enable other acseskers to obtain unwanted
capacity at peak times

= assist exporters to develop strategies to use stwaks for shipments and to
assess the level of potential congestion at port

* improve transparency and certainty regarding iggcey booking arrangements
and port information.

In forming a view on these proposals the ACCC aergid how the measures would
create incentives for unwanted capacity to be newito the stem; help safeguard
against discriminatory or hindering behaviours loe part of GrainCorp; and improve
confidence on the part of access seekers in thelisgnminatory implementation of
the first come, first served allocation arrangeraddiscussed in the following
sections).

3.2.3.4 Peak period elevation capacity management

GrainCorp proposed a conditional 50 per cent refafitie booking fee when
capacity booked for a peak period is surrenderéebat 35 days prior to the first day
of a confirmed elevation period. A peak periode$ied as one for which total
tonnage showing as ‘accepted’ on the shipping sgnals the published total
tonnage of elevation capacity for the corresponeiegation period.

30 ACCC,Draft Decision 24 March 2011, pp. 53.
31 ACCC,Draft Decision 24 March 2011, pp. 53.-7.
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Payment of the refund is conditional on a new begkor equivalent or greater
tonnes by a customer other than the surrenderisipier.

The ACCC notes that AGEA submitted that the foufiestof the booking fee should
escalate as the shipping date approath€ke proposal put by GrainCorp is more
focused, applying only at peak times, and includiagditions that eliminate
incentives to ‘game’ the refund arrangement.

The ACCC formed the view that this proposal will afficient use of port terminal
capacity while balancing the interests of GrainCamgd access seekers. The proposal
creates an incentive for GrainCorp customers witlvanted capacity to return that
capacity to the stem for access by others. Theitondl nature of the refund ensures
that the incentive operates only at times when @aps limited relative to demand
(peak periods) and that an opportunity is not ec&br shippers to hoard or
manipulate the proposed arrangements.

The ACCC proposed changes to GrainCorp’s PTSPviejfect to a 50 per cent
refund of booking fees when the surrendered booisiigr a peak period conditional
on a new booking being made for the surrenderedaiyp(proposed amendment 3.2
of the Amendment Notice). The ACCC is of the vidattthe proposed change to
capacity management arrangements will result edaced risk that capacity will go
unused during peak demand periods and, henceaidifreater economic efficiency.

In reaching its decision, the ACCC formed the vibat the inclusion of this
provision in the 2011 Undertaking balances there#is of GrainCorp to maintain
operational efficiency; the interests of acces&eaeseto have more flexible access;
and the public interest in the economically efintiase of GrainCorp’s port facilities
at peak times.

3.2.3.5 Additional stocks at port information

GrainCorp proposed to publish more detailed infdiomeon stocks at port and to
reflect the recent move to more frequent publicatdstocks at port information in
the 2011 Undertaking.

Clause 10.1 of the current 2009 Undertaking regu@sinCorp to publish and
update monthly the tonnage of bulk wheat stockmetand the aggregate total of
stocks of other grain at port. GrainCorp has infedrthe ACCC that, since May
2011, it has increased the frequency with whighultlishes stocks-at-port
information to weekly.

GrainCorp reflected that change to its practiceab@2011 Undertaking and provided
more detailed information on stocks. In particu@rainCorp will publish the tonnage
of more commodities (wheat, barley, canola, sorglaohall other grains) rather than
wheat and all other grains. Also, GrainCorp wiladose the top three wheat grades at
each port (but not the tonnage of each grade).

The ACCC received submissions from indu¥tthiat GrainCorp’s Trading Division
is advantaged by greater information on stockssattgnd that GrainCorp should

32 AGEA, Submission on ACCC Draft DecisichMay 2011, p. 3.
%3 AGEA, Submission2 May 2011.
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publish on the tonnages of grades and grain qualisyocks at port. The ACCC
considers that unequal access to key port terrmf@mation confers a market
advantage on GrainCorp relative to other wheat ggmousing GrainCorp’s port
terminals. Therefore, ACCC is of the view that geesaransparency regarding stocks
at port is in the interests of access seekersimproves information relevant to
developing strategies to swap wheat and to assedswel of potential congestion at
port. In forming this view, the ACCC recognisedtttiee level of blending at port and
the number of grades handled creates difficultiggroviding grades by volume. The
ACCC also recognised that the publication of sudbrimation may disclose
customers’ grain quality and blending strategysfapment.

The ACCC proposed that the 2011 Undertaking be deteto reflect a more detailed
and frequent publication of information on stockpart (proposal 1.15 of the
Amendment Notice). The ACCC is of the view that pneposal will improve
efficiency in the wheat export market and apprdphabalances the legitimate
business interests of the access provider, theesteof access seekers wanting more
stock information and also those shippers whoszests may be disadvantaged by
more detailed disclosure of stocks for shipment.

In reaching its decision, the ACCC considered thatmore detailed and more
frequent publication of information on stocks-attmupported efficient use of
capacity and competition in upstream and downstnenkets.

3.2.3.6 Elevation capacity booking, allocation and managenms

GrainCorp proposed measures to improve certairdytramsparency of its capacity
booking, allocation and management processes hyding provisions in its PTSP
for:

= the opening of the shipping stem by the end of &triee latest each year for the
following season (1 October to 30 September)

= all customers with current Bulk Wheat or Bulk Gr&art Terminal Services
Agreements with GrainCorp to be provided with tweeks notice in writing of
the date and time of the stem opening and pubiislahnouncement on the
GrainCorp website

= publication of applicable elevation capacity atreport, as required under the
current Undertaking

= all customers with current Bulk Wheat or Bulk Gr&art Terminal Services
Agreements with GrainCorp to be provided with tweeks notice in writing
when nominated capacity at the port is altered,thacgpplicable elevation
capacity at each port

= all bookings to be managed via the GrainCorp Workiplatform and allocate
capacity in accordance with the relevant provisiontie PTSP including that
CNAs be assessed in chronological order of receipt

= all matters related to the management of CNAs tmtleded in an individual
‘shipping file’, including the CNA upon which thexte and time of receipt will be
recorded.
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The ACCC considers that this proposal will provigi@inCorp’s customers with
greater confidence that elevation capacity is ailed on a fair and transparent basis.
It will also assist access seekers to better malugggics and export sales. These
outcomes will improve the economic efficiency ireuwd capacity at GrainCorp’s port
terminals and promote competition in upstream andndtream markets.

The ACCC proposed that clause 2 of Schedule 3e02€@11 Undertaking be amended
to provide that GrainCorp will open its shippingrstby the end of June at the latest
each year for the following season, will providetmmers with two weeks notice of
the date and time of the stem opening, will publilshannouncement on its website
and will inform customers of changes to port cafyaevo weeks prior to such change
being implemented (proposed amendment 3.3 of then&iment Notice).

The ACCC further proposed amendments to Schedofeét® Proposed 2011
Undertaking as follows (proposed amendment 3.A@#tmendment Notice):

= clause 5 to include that the management of CNAkb&irecorded in an
individual ‘shipping file’, which will include a qay of the original CNA upon
which the date and time of receipt of the CNA Wi recorded

= clause 6 to provide that CNAs will be assessedhrormlogical order of receipt
where chronology will be established by the dattane recorded by
GrainCorp’s online Workflow system

= subclause 7.5 to make minor wording changes t&€ W& assessment criterion
dealing with whether GrainCorp has sufficient catyato accept a booking.

In reaching its decision, the ACCC considered thatinclusion of these provisions in
the 2011 Undertaking increased transparency reggatte operation of the first
come, first served system of capacity allocatidmsTransparency is in the interests
of access seekers to obtain port terminal senanes non-discriminatory basis and
with no hoarding of capacity by the port operator.

3.2.3.7 Measures to counter anti-competitive behaviours

In reaching its decision, the ACCC recognised ¢ghatimber of stakeholders raised
concerns regarding the lack of competitive neugrah GrainCorp’s capacity
allocation arrangements and the lack of disincentir GrainCorp to hoard capacity.
Submitters provided views on measures to ensutatfiest come, first served
allocation arrangements operates in a competitiwelytral way and discourages
hoarding by the port operatStThese measures include:

» ensuring that the port operator faces the samadiabdisincentive to hoarding
as other exporters by holding booking fees in egamotil the slot is executed and
permanently withholding the booking fees for thempor's own bookings when
the slot is unused

= placing management of the booking arrangementseitnands of an independent
body.

3 AGEA, Submission, 2 May 2011, pp.2-3; GFL , Sussitn, 27 April 2011 pp.3-4.
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The ACCC considers that, as a general principleaci#y allocation arrangements
should be competitively neutral and that ring fagadr other arrangements such as an
independent capacity manager may be effective nmesina to help avoid self
preferential treatment on the part of a verticallggrated operator of bottleneck
capacity. However, the ACCC notes that the neednfeisures to combat incentives
for anti-competitive behaviour is lessened whemtexvailing competitive pressures
exist. ACCC analysis (see 3.2.3.2 above and AppdBpindicates that GrainCorp
faces competitive pressures from a number of ssumceluding from domestic grain
users, on up-country supply chains and from thesathof by-pass.

In reaching its decision, the ACCC also noted that2011 Undertaking includes
robust non-discrimination provisions, continuousctbsure rules and publication
requirements. As noted above (section 3.2.1),th€E@@as formed the view that,
given the level of competitive pressure it fachsse arrangements are sufficient to
protect against anti-competitive behaviour in tasecof GrainCorp. Further, the
ACCC considers that the need to require measudsasithose proposed by
stakeholders or ring fencing rules to ensure coitipeneutrality is not strong in the
case of GrainCorp.

In forming this view the ACCC has had regard tol#ggtimate business interests of
GrainCorp to itself manage its port terminal famb and the interests of access
seekers to obtain access to GrainCorp’s port tefiaeilities on a non-

discriminatory basis. In particular, the ACCC calesed that wheat exporters are able
to obtain access to GrainCorp’s port terminal faeg on a non-discriminatory basis
and that further measures to ensure competitiveradgy are not necessary.

In conclusion, the ACCC recognises that one wageafing with problems of
hoarding capacity is by independent managemetteo$hipping stem and/or the
booking fees. For the reasons given above, the AG&S not consider that these are
required of GrainCorp at this time but it will conde to monitor the situation and will
reconsider this issue if it is called on to againgider access arrangements at
GrainCorp’s port terminals.

3.2.4 Variation of PTSP

The provisions for variation of the PTSP contaimethe 2011 Undertaking continue
the provisions of the 2009 Undertaking. As notethaDraft Decision, each of the
three operators that have 2009 undertakings (Gaam&iterra and CBH) has varied
its protocols since acceptance by the ACCC aneédifit issues have arisen with
these variation processes.

In assessing the PTSP submitted by GrainCorp anBTISP variation process, the
ACCC has taken into consideration the experienaaoh of the bulk handlers’
variation processes. The ACCC considers this tagmpeopriate given the object of
Part IlIA of the Act specified in s. 44AA(b) to

provide a framework and guiding principles to enage a consistent approach to
access regulation in each industry.
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In its Draft Decision the ACCC identified aspectshe 2009 provisions regarding
processes for varying port protocols where chafrpes the 2009 arrangements are
necessary’ These are discussed in this section.

3.2.4.1 The comprehensive nature of the PTSP

GrainCorp varied its PTSP under the 2009 Undertpgonformed to the provisions
of subclause 9.3, including a consultation proedssh began on 21 April 2010.

However, prior to undertaking the variation procé&asainCorp published Port
Terminal Protocols Guidelines (Guidelines) in Jag#®10. Stakeholders
expressed concerns to the ACCC about the intraalucti the Guidelines and
the ambiguity of the Guidelines’ legal status. G&orp explained to the ACCC
that the Guidelines were developed to clarify androve the operation of the
PTSP in response to feedback and questions froosiind

The ACCC considers that, notwithstanding the statesht of developing the
Guidelines to clarify and improve the PTSP, thestxice of two documents gave rise
to the potential for uncertainty for shippers te #xtent that there was inconsistency
between the Guidelines and the PTSP.

Further, and more important, the access undertakiren by GrainCorp to the ACCC
is structured to incorporate the PTSP which setlmikey processes by which
GrainCorp will allocate port terminal capacity. Téigect of the Guidelines was to put
in place additional or alternative arrangements ity impact access to port terminal
services but which did not form a part of the asagsdertaking.

As noted in the Draft Decision, the ACCC considbet clause 9.1(a) of the Proposed
2011 Undertaking (which incorporates the ContinuDiselosure Rules as set out in
section 24(4) of the WEMA), requires the publisfatEP to be comprehensive. The
ACCC formed the view that, to ensure clarity andasaty, GrainCorp’s 2011
Undertaking should be amended to provide that TrfeFPmust be, and continue to be,
a comprehensive statement of GrainCorp’s polices@ocedures for managing
demand for the port terminal service (proposed aimemt 1.9 of the Amendment
Notice). It is the ACCC'’s view that such a provisis in the interests of all parties to
have greater certainty and less potential for ceinfuregarding the procedures and
protocols applicable to capacity management andgparations and therefore is
appropriate having regard to s. 44ZZA(3). The AG@Cactively monitor future
compliance by GrainCorp in this area.

3.2.4.2 Process for varying protocols

In 2009 the ACCC accepted a PTSP variation mecimabased on an industry
consultation process rather than a formal ACCC wlbeuson process. In its Further
Draft Decision on GrainCorp’s 2009 Undertaking &@CC stated that it would
monitor the success of this variation model ane igkfindings into account in any
future review of access undertakirfgs.

% ACCC,Draft decision 24 March 2011, pp. 59-65.
% ACCC,GrainCorp/Viterra/CBH Operations Limited Port Temail Services Access Undertaking
Further Draft Decision23 December 2009, p. 223.
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The ACCC recognised at that time that the modedpted for variation of the PTSP
carried some risks as the ACCC would not reviewppsed amendments to determine
their appropriateness. The ACCC further noted tiatrisk was mitigated by:

= the inclusion of a robust consultation mechanism

= the inclusion of a provision allowing the ACCC tedt a breach of the amended
PTSP as a breach of the Undertaking

= the recommendation of a robust non-discriminatiavigion and the inclusion of
a provision that any variation to the PTSP musihlbee in accordance with and
subject to the non-discrimination provisions of Uedertaking.

As noted in the Draft Decisidh the ACCC considers that there are a number of
minimum standards that should apply to a variapimtess, in order to ensure an
efficient, meaningful and transparent consultapoocess. In doing so the ACCC has
had regard to the matters listed in s. 44ZZA(3particular the object in s. 44AA(b)
aimed at a consistent approach to access regukatioss the industry and the
interests of access seekers to have clarity andicsrregarding access to port
terminal services.

The minimum standards that the ACCC considers ecessary for an efficient,
meaningful and transparent variation process, amdhashould be applied
consistently across the industry, are:

= adraft variation and an explanation for the changeculated to interested
parties and the ACCC

» areasonable consultation timeframe, which allawsrfeaningful consultation
between industry participants and the port operator

» an obligation on the port operator to consider sgbions in good faith, with
submissions to be made publicly available

= an ability for the port operator to amend the dvafiation based on consultation,
without having to withdraw the draft variation astadrt another process

»= areasonable period of time following publicatidradinalised variation before
the variation takes effect.

The ACCC notes that, although the variation prooesise Proposed 2011
Undertaking met some of these standards, the ACG®Gidered that some changes
wee necessary. These are:

The ACCC remains of this view following consultation the Draft Decision.

37 ACCC, Draft decision 24 March 2011, pp.59-60.
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The port operator to consider submissionsin good faith and make them publicly
available

GrainCorp’s Proposed 2011 Undertaking containesjairement for GrainCorp to
‘actively consider’ responses received in consugtatvhile the existing undertakings
applying to other port operators contain a goothfegquirement®

GrainCorp’s Proposed 2011 Undertaking did not mtevor the publication of

written submissions received during the variatioocpss. The ACCC considered that
a more transparent approach is necessary and tagCGsrp should publish on its
website written submissions received during théati@n process consultation.

The ACCC recognises that an unqualified requirert@publish submissions may
give rise to GrainCorp being required to publishtsrwebsite material that is
offensive, abusive or otherwise inappropriate. €fme, the ACCC considers that the
requirement to publish submissions regarding agseg variation to the PTSP
should allow GrainCorp to withhold inappropriateter&al from publication but that

it should provide the ACCC with copies of submissiavithheld from publication
within five days of their receipt.

The ACCC proposed that the 2011 Undertaking inclugeisions requiring that
GrainCorp consider submissions received on a PE#Rton process in good faith
(proposed amendments 1.10 of the Amendment Natioe that GrainCorp be
required to publish submissions received on a @alto vary its PTSP, subject to the
material not being offensive or abusive (proposedradments 1.11 of the
Amendment Notice). The ACCC is of the view thatsth@roposals provide an
appropriate balance between the interests of asees®rs in there being a
transparent PTSP variation process and confidérateviews regarding proposed
change receive adequate consideration by Grain@oarpGrainCorp’s legitimate
business interests not to be required to publistemahthat causes unwarranted
reputational damage.

Revised variation notice does not restart PTSP variation process

The ACCC'’s Draft Decision took the view that, whilet explicitly provided for, the
Proposed 2011 Undertaking does allow GrainCormtwsicler responses from
interested parties and amend its proposed variatiogsponse to consultation before
publishing the final variation notice. However, plems have arisen with the
variation processes of other operators, resultintge need for a variation process to
be restarted to accommodate desired changes tipagad variation.

As stated in the Draft Decision, the ACCC is coneérthat this is not in the interests
of efficiency and that port operators should beeablamend a proposed variation,
taking into account submissions made during thewaltation process? In the
interests of certainty and transparency for usedstiae interests of GrainCorp to
maintain efficient port operations, the ACCC pragmbshat the 2011 Undertaking
should explicitly recognise the ability of Grain@do amend a proposed variation to
take into account feedback received from intereptaties or from the ACCC,
without commencing a new variation process (prop@eendment 1.12 of the
Amendment Notice).

3 ACCC,Draft Decision 24 March 2011, pp. 60-1.
% ipid., p. 61.
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A reasonable period of time following publication of a finalised variation before the
variation takes effect.

Clause 9.3(a)(iv) of GrainCorp’s Proposed 2011 Utadtéeng provided that the
variation must be published at least 30 days padne date on which it is to become
effective. The ACCC is of the view that this timefre is appropriat€. However, the
ACCC notes that the timeframes in the variatiorcpss in the Proposed 2011
Undertaking are not measured consistently.

The ACCC proposed that the timeframe for prior pation of a PTSP should be
measured as 20 Business Days, in order to be tentsigith other timeframes in the
variation process which are measured in Businegs gmoposed amendment 1.13 if
the Amendment Notice). The ACCC considered tha Bisiness Day period
appropriately balances the interests of GrainCarpaxcess seekers in having
sufficient time to prepare for the implementatidrilee varied PTSP.

3.2.4.3 The ACCC's role in the process for varying the PTSP

As noted above, in the Further Draft Decision oaifBCorp’s 2009 Undertaking, the
ACCC considered the variation process for the PaisPat that time decided that it
was appropriate for GrainCorp to retain flexibilior varying the PTSP without the
ACCC determining the appropriateness of the prapheseiation, noting that the
variation mechanism could be strengthened in anyédwndertaking, if necessaty.

The ACCC'’s Draft Decision acknowledged that the P1$San operational document
and, as such, a degree of flexibility is require@msure efficient operations at port.
However, the ACCC noted that the wide scope o8P means that quite
significant aspects of port operations, such aa@gpallocation, can be altered
through a variation to the PTSP without the ACC&ifguany role in the variation
process?

During the operation of the 2009 undertakings f@rainCorp, Viterra and CBH, the
ACCC has gained insight into the scope of the g@lkechanges that could be made
through a variation to the PTSP. While the ACCQ stinsiders it important for port
operators to have sufficient flexibility to manamgerations at port, the Draft
Decision stated tham certain limited circumstancebe lack of regulatory oversight
is inappropriaté® These limited circumstances are where:

» the proposed variation is material

» the proposed variation gives rise to concerns ueitleer the anti-discrimination
(clause 5.5) and/or the no hindering access (claugeorovisions of the
undertaking.

The Draft Decision proposed that if these circumsts arise, the ACCC may send a
written notice to the port operator outlining itsncerns, with reasons. Upon receipt
of the notice, or earlier, the port operator musghearaw the proposed variation. The

40" ACCC,Draft Decision 24 March 2011, p. 61.
“l ACCC,Further Draft Decision 23 December 2009, p. 288.
42 ACCC,Draft Decision 24 March 2011, p. 62.
43 ACCC,Draft Decision 24 March 2011, p. 62.
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ACCC considered it necessary to support this notiaking power with an
information gathering provision. This issue is disged in section 3.2.2.4 above.

The Draft Decision stated that an approval roleespect of each proposed variation
is inappropriate as the ACCC considered that aegtailexibility and timeliness
regarding the operation of the PTSP are imporatgven the PTSP is the document
by which the port operaté8The suggested role would be specifically limitedHe
circumstances set out above.

Hence, the ACCC is of the view that for the undeng to be appropriate it should
includ:

a) the ability of the ACCC to:

" gather the necessary information to assess whitbdimited
circumstances’ exist

. issue a notice that the proposed variation raiseserns in relation to
the provider’s anti-discrimination and/or no hindgraccess
obligations

b) an obligation on the port operator to withdraw pineposed variation upon
receipt of the notice.

How the proposed ACCC role would be applied to the variation process

The Draft Decision provided that where the ACCC ¢@scerns with the port
operator’s proposed variations, it would raise ¢hosncerns with the port operator,
and access seekers if appropriate, prior to issaimotice®

The ACCC considered that in practice the assessamehnotification would be
applied within the current timeframe for variati@lause 9.3(a)(iv) of the Proposed
2011 Undertaking provided that the variation mwesphblished at least 30 days prior
to the date it is to become effective (the effextiate). As noted earlier, the ACCC is
aware of the importance of timeliness in the vamaprocess and the consideration of
operational certainty for the port operator andeascseekers.

The ACCC considered that it would be required snigsthe notice no less than ten
days before the effective date, taking into accolmtoverall period of time specified
for the variation process in the Proposed 2011 dakieg. Such a notice would
include reasons.

Effect of the proposed ACCC role once exercised

The Draft Decision noted that the effect of the ATiSsuing a notice and the
proposed variation to the PTSP not taking effeatid@lepend on whether the notice
related to the entire variation or only part offithe notice related to the entire
variation, the variation could not take effect d@hne port operator would be required
to commence a new variation process (if it stishead to vary the PTSP), that had
been amended to address the ACCC'’s concerns. @onaisgly, if only part of the

“ibid., pp. 62-3.
4 ACCC, Draft Decision 24 March 2011, p. 63.
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proposed variation was the subject of a noticepild not prevent the variation in
respect of those changes not a subject of theeadtiawould only be possible for the
ACCC to disallow the variation in part where thegosed varied terms were not
intrinsically related'®

Suggested form of the provision

The Draft Decision included proposed provisionstfa ACCC to have the ability to
issue an objection notice. In its draft revisedantaking (dated 11 March 2011)
provided to the ACCC, GrainCorp included provisiam$ine with the drafting
proposed by the ACCC with an additional provisibattthe ACCC must issue a draft
notice five business days before issuing a noticjction.

The ACCC took the preliminary view in its Draft Dgion that a requirement for it to
issue a draft notice of objection prior to issuanfinal notice is appropriate. However,
the ACCC noted that the time between publicatiothefvariation notice—after the
minimum 10 business day consultation period—ands$ing of a draft notice is 5
business days. This is a very short time for th&€&Go respond but the ACCC also
noted that this function is intended to be used @rtiere a variation is material and
raises concerns in relation to the non-discrimorabr no hindering access provisions
of the undertaking. The ACCC anticipated thathiese circumstances, it will have
time to identify the concern and act if neces$ary.

The ACCC has proposed that the 2011 Undertakingpacates the provisions for
the ACCC to issue an amendment notice in certaiitdd circumstances as outlined
above, (proposed amendment 1.14 of the AmendmeitéNoThe ACCC considers
that this proposal appropriately balances the aéstsrof GrainCorp to have adequate
flexibility p in managing its operations and théeirests of access seekers to have
sufficient certainty regarding the terms of access.

3.2.5 Technical and consequential matters

The Amendment Notice included proposals to dedi vathnical issues and changes
consequential on the substantive matters discusded foregoing sections. These
are:

3.2.5.1 Providing for possible legislative change

The ACCC notes that, in its Inquiry Report on Whesport Marketing
Arrangements, the PC recommended certain chandhks tegislative framework for
bulk wheat exports (set out in Appendix D). The ATfuirther notes that the
Government has not responded to the PC’s findingg@commendations at the time
of this Decision but that legislative changes mayrbplemented during the term of
the 2011 Undertaking. Relevantly, the PC has recena®d that the requirement for
persons seeking export bulk wheat to be accretigaheat Exports Australia
(WEA) cease and that there may be changes in the wagcttess test requirements
on vertically integrated bulk wheat exporters agidlated

The ACCC proposed drafting changes for the 2011eldaling to recognise that
there may be changes to the legislative framewarkdlk wheat exports during the

46 ibid.
47 ACCC, Draft Decision,24 March 2011, pp. 64-5.
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life of the 2011 Undertaking (proposed amendmehbithe Amendment Notice).
The ACCC considers that this proposal balancestbeests of access seekers to
have certainty regarding access to port termin@ices and GrainCorp to avoid the
need to seek ACCC acceptance of a technical vamiafi the 2011 Undertaking.

3.2.5.2 Definitions and terminology changes

As outlined above, the 2011 Undertaking includeengies to the PTSP to give effect
to new measures to encourage the return of capadihe stem at peak times, through
a conditional partial refund of booking fees foakgeriods and to improve certainty
and transparency of the first come, first serveokbw arrangements. These
provisions have introduced new defined terms iheo2011 Undertaking, including
Schedule 3.

The ACCC proposed that the Schedule 3 of the 20idetiaking include definitions
necessary for clarity and certainty regarding nesvigions in the PTSP and that
Schedule 5 include an amendment to more accurdésigribe services provided
(proposed amendments 1.16, 3.1 and 2.1 in the AmentNotice). The ACCC
considers that these proposed amendments provigéssery clarity and certainty and
are in the interests of both GrainCorp and accoeskess.

3.2.6 Access code

Section 44ZZAA of the Act provides that an indudindy may give a written code to
the ACCC setting out rules for access to a sefifidé&ie ACCC may accept the code,
if it thinks it appropriate to do so having regémdmatters set out in section
4477AA(3).*° An ‘industry body’ means a body or associatiorml(iding a body or
association established by a law of a State oritdey) prescribed by the regulations
for the purposes of section 44ZZAA.

In having regard to this matter in the current eahtthe ACCC notes that there is
currently no access code in place that applieBeérvice that is the subject of the
2011 Undertaking.

3.2.7 Decision

In conclusion, the ACCC has reached a decisiord¢ept the 2011 Undertaking
submitted by GrainCorp in response to the AmendrNetice given on 20 June 2011
in relation to the Proposed 2011 Undertaking. TRECE reached this decision after
considering the matters to which it must have r@geder s. 44ZZA(3) of the Act.
The ACCC is of the view that GrainCorp’s resportsedncerns raised and to the
Amendment Notice has been adequate for the 201 &rthiding to be acceptable.

8 Competition and Consumer Act 20(Tth) s. 44ZZAA(1).
49 Competition and Consumer Act 20(Tth) s. 44ZZAA(3).
0 Competition and Consumer Act 20(Tth) s. 44ZZAA(8).
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4  Appendix A: Submissions

The ACCC has sought comments from stakeholdersramGorp’s Proposed 2011
Undertaking via:

= an Issues Paper released on 7 October 2010

= a Draft Decision released on 24 March 2011

= a Draft Amendment Notice and Explanatory Statemeleased on 2 June 2011

This appendix provides a detailed summary of subions received from
stakeholders and submissions received from Gram@sponding to comments from
third party stakeholders. The summary is organiséitie with the structure of the
discussion in this Decision to Accept for easeedémrence.

4.1 Submissions on the overall approach

4.1.1 GrainCorp’s submission in support of the Prop osed 2011
Undertaking (22 September 2010)

GrainCorp states that it submits its Proposed 20idertaking for approval by the
ACCC under section 44ZZA of the Act in order torbeaccredited as a wheat
exporter under the/heat Export Marketing Act 20@8/EMA).

GrainCorp submits that its Proposed 2011 Undertpg&irould roll forward its 2009
Undertaking for a three-year period commencing fober 2011. GrainCorp supports
this proposal in the following terms:

.. in the context of an increasingly competitiveustty, the Current [2009] Undertaking has:

= Provided an appropriate level of regulation oveai@®Corp’s bulk wheat export terminals in
the context of the transition away from the AWBgendesk monopoly;

= Ensured fair and transparent third party acce€r&inCorp’s port terminals in eastern
Australia, evidenced by GrainCorp successfully emgeinto two year agreements for port
access with all its customers under the framewbtke Current [2009] Undertaking;

= Allowed GrainCorp sufficient flexibility in its pooperations to meet the demands of its
customers; and

» Successfully achieved the objectives of Part IIfahe TPA [Act]>!

GrainCorp also notes that it:
... hegotiated in good faith with all of its customeis required by the Current [2009]
Undertaking. The original negotiation period wakestuled to expire on 8 January 2010.

GrainCorp extended this negotiation period fortikaefit of its customers on four separate
occasions between 8 January 2010 and 24 Februafy 20

®L  GrainCorp Operations LimiteGubmission to the Australian Competition & consumer

Commission 2011 Port Terminal Services Undertak®®September 2010, p. 1.




In March 2010, following extensive negotiationswitustomers, GrainCorp entered into final
Bulk Wheat Port Terminal Services (BWPTS) Agreersemith all customers.

GrainCorp made significant pricing and contractaassions for the benefit of all grain
exporters?

With respect to the term of the Proposed 2011 UaKigrg, GrainCorp submits that:

The two year term of the Current [2009] Undertakivass appropriate given
the transitional nature of the wheat industry at time. However, on the
basis of the previous export season and evidematehé Current [2009]
Undertaking was effective, a longer term is nowrappate. The proposed
term also aligns with the 3 year accreditationqubkiVEA granted to all non
bulk handlers?®

With respect to the staggered start of the Prop@6éd Undertaking—that results in
a term of three years and two months for the prongswhich relate to the negotiation
process and the dispute resolution process anmtheotfethree years for all remaining
provisions—GrainCorp submits that this is:

to ensure the negotiations with customers for actteport terminal services
in the 2011/2012 season are subject to the Progaééd] Undertaking, but
... avoid overlap between the Current [2009] undéntalnd the proposed
[2011] Undertaking?

GrainCorp’s submission also highlights the sucoéske publish-negotiate-arbitrate
arrangements under the 2009 Undertaking. Grain@amits that the eastern
Australian grain industry is highly competitive datinat the current level of regulation
is therefore appropriate and should not be incteds6&rainCorp submits that the
2009 Undertaking has provided:

an appropriate regulatory framework to manage n&ijms with access
seekers and ensured open, efficient and non-dis@tory access to its port
terminal services®

GrainCorp notes that it is currently the only bhfindler to have successfully entered
into Access Agreements with all of its customerdarra Port Terminal Services
Undertaking®’ GrainCorp considers that this demonstrates betlsticcess of the
2009 Undertaking as a framework for negotiation @nainCorp’s desire to deal with
exporters in a commercial manner.

2 GrainCorp Submission to the Australian Competition & Consu@emmission 2011 Port

Terminal Services Undertaking2 September 2010, p. 7.

>3 ibid, p. 19.
> ibid, p. 2.
* ibid, p. 3
% ibid, p. 8.

" ibid, 22 Sep 2010, p. 7




GrainCorp submits that the proposed publish / natgot arbitrate model creates
incentives for GrainCorp to reduce costs and imgnaoductivity, and adequately
protects users through:

the requirement to publish pricing for standard/iees, the obligations not to
discriminate and the detailed negotiate/arbitratemanisms®

GrainCorp notes that it has amended the StandardsT align with the final Bulk
Wheat Port Terminal Services Agreements enter@dwith customers in
March 2010.

GrainCorp submits that given the structure of thetern Australian grain market,
GrainCorp’s compliance with the 2009 Undertakingd &s willingness to negotiate
Access Agreements with customers,

GrainCorp should not be subject to a ‘one sizedlitsegulatory regime and
should not be subject to the same judgements ngalesh other service
providers>®

4.1.2 Australian Grain Exporters Association (AGEA) submissions

4.1.2.1 AGEA response to Issues Paper (10 November 2010)

In its submission to the ACCC issues paper AGEAesdke following statement on
the approach to pricing:

AGEA believes that the * publish and negotiate’ mygieh has worked in relation to the port
terminal services agreements offered by Grain€brp.

AGEA further states:

The measures have provided a framework that hawed access seekers to commercially
negotiate with GrainCorp. There were some initf@ltenges in achieving an agreement that
was satisfactory to users as GrainCorp adopted-aégotiate’ approach’, however this position
changed in early 2010, and negotiation was enteted AGEA understands that all port users
have now signed agreements with GrainCdrp.

AGEA also states in its submission that it ‘hagssaies with the [three year] term of
the Proposed Undertaking as put forward by GraipC8r

With respect to the publish-negotiate-arbitrateneavork, AGEA submits that it has
allowed access seekers to commercially negotidte @iainCorp. AGEA notes that
there were initially some challenges as:

GrainCorp adopted a ‘no-negotiate approach’, howthis position changed
in early 2010, and negotiation was entered intoEAGinderstands that all
port users have now signed agreements with GramCor

8 ibid, p. 21
* ibid, p. 15
€ AGEA, Submission to ACCC Issues Papkd November 2010, p. 1.
. ibid, p. 1.
2 ibid, p. 2.




AGEA similarly notes that the Standard Terms prepositially were not acceptable
but that ‘the GrainCorp approach improved in Ma20li0 and negotiation became
possible #* AGEA also notes that it was not clear that thex@aad Terms could be
varied, and suggests that the ACCC have a clagfsote:

AGEA believes it would assist if ACCC provided algaidelines on the
ability to vary standard terms to deliver a bettetcome... and that such
terms should not be less advantageous than thedgrapto the GrainCorp
trading division where similar benchmarks apply.

AGEA notes that while the dispute resolution prans have not been tested, in
principle AGEA does not expect any issues withghwvisions. AGEA also states
that it does not have any issues with GrainCorpoppsed publication of key port
information.

4.1.2.2 AGEA response to Draft Decision (2 May 2011)

AGEA submits that the ACCC’s approach should be&ximise consistency in
application of access arrangements across Austeaddhthat ‘the objective of port
access arrangements must be to promote an effigply chain®

AGEA submits that the port terminal operators stidad:
accountable for services provided including implatagon of commercially based
risk sharing of activities, such as demurrage aggpdtch.

[and that]
...appropriate demurrage/despatch clauses shoulcehged within the Port
Access Undertakings in line with the global graiduistry to encourage
greater efficiencies through Australian pdtts.

Regarding ring-fencing, AGEA does not consider thatarrangements in the
Proposed 2011 Undertaking are adequate, and coss$ide the 2009 Undertakings
have not dealt with sharing of information by tleetgerminal operator that can be
used to the advantage of GrainCorp’s trading annthik regard, AGEA submits that
‘anything that a BHC trading team sees/receivesilshise made available to the
market’®®

4.1.2.3 AGEA response to Draft Amendment Notice and Explantry Statement
(15 June 2011)

AGEA noted its continuing regarding demurrage/degpastating that it:

...appropriate demurrage/despatch clauses shoultebged within the Port Access
Undertakings in line with the global grain industoyencourage greater efficiencies through
Australian ports. In particular, where the incumbBHC offers a bundled service, this should

3 AGEA Submission10 Nov 2010, p. 1.
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be accompanied by commercially realistic load ratasthe payment of demurrage/despatch
at prevailing market shipping rat&s.

4.1.3 AWB (Australia) Limited submissions

4.1.3.1 AWB response to the Issues Paper (11 November 2010)

In its submission dated 11 November 2010, AWB sasaumber of specific issues
in relation to the terms on which it obtains acdes&rainCorp’s port terminal
services but does not comment more generally osubeess of the 2009
Undertaking approach, or the appropriateness diragng that approach in the 2011
Undertaking.

With regards to publish-negotiate-arbitrate framega®WB notes that GrainCorp has
removed the price differential that previously apglbetween wheat arriving from
approved and non-approved third party storage. AMisiders that this increases the
costs to investments in quality storage and laggstfrastructure as they are placed in
the same position as infrastructure of varying iqpaAWB submits that this:

discourages investment in competing upcountry geemnd rail capacity, and
directly discourages the use of non-GrainCorp suppain into port. AWB
views these changes as discriminatory towards pusly ‘approved’ storage
handlers and the efficient movement of grain fqraex’

AWSB is concerned that under the proposed Indicatiseess Agreement it is the
shippers, rather than GrainCorp, that will be reggito meet the costs of delay where
GrainCorp allows its capacity to be overbookedriieo to maximise throughput.
AWB considers:

a market based approach of demurrage and dispdtdiewhe fairest system
of allocating risk. Under this system GrainCorplwit be able to over
allocate slots as they will be liable for demurratgms’*

AWB emphasises the importance of the shipping stedhsubmits that its
transparency under the 2009 Undertaking shoulddiatained and its scope
expanded:

AWB would like more data to be available througé gtem including
commodity, and country of destination, such infotiovais critical to an
efficient market placé

4.1.3.2 AWB response to the Draft Decision

In its supplementary submission in response tAtDEC’s Draft Decision, AWB
raised no objections to the proposed staggered emmement of the 2011
Undertaking and has accepted the ACCC'’s propositiegarding the publish-
negotiate-arbitrate approach in its Draft Decisagn

89 AGEA, Submission15 June 2011, p. 3.
© " AWB, Submission11 Nov 2010.

" ibid, 11 Nov 2010.

2 ibid, 11 Nov 2010.
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providing awareness of the terms and conditiorGrainCorp’s port terminal
facilities and as a methodology for seeking prattad pragmatic alterations
to existing processes or decisions on a case leytzssis as necessdry.

AWSB also agreed with the ACCC'’s views and recomnagiod in the Draft Decision
regarding the publication of price and non-prigen& and non-discriminatory access,
dispute resolution, own trading terms and negatmati

There were a number of issues where AWB had anetberto that contained in the
Draft Decision, including:

= AWB does not understand the justification for tharge of a differentiated port

receival fee based on grain storage ownership ansigers these charges to be an

unjustifiable monopoly rent.

= AWB believes that despatch-demurrage arrangembntddbe used to drive
supply chain efficiency.

= AWB questions the inclusion of a requirement to fess in relation to force
majeure events.

=  AWB recommends certain performance indicators shbalpublished on
GrainCorp’s website within a reasonable period.

4.1.4 Timothy Bush submission

Mr Bush’s submission discusses the publicatiomfifrmation by GrainCorp under
the 2009 Undertaking.

GrainCorp is required under subclause 11(a)(vihef2009 Undertaking to provide
details on the ‘average daily road receival rd®’ Bush argues that GrainCorp’s
publication of the average on the days of roadivates insufficient to meet this
requirement, and that GrainCorp should specify htamy days of grain receival
there were in the month.

Mr Bush also raises concerns regarding the tims$irodé GrainCorp’s
publication of the ‘End of Month Stock Report’ umdibclause 10.1 of the
2009 Undertaking.

4.1.5 Wheat Exports Australia (WEA) submission

4.1.5.1 WEA response to Draft Amendment Notice and Explanairy Statement
(14 June 2011)

WEA submitted that:

...ring-fencing arrangements should apply to all BHi@& have an associated accredited
exporter ...[as they are] privy to information theniot publicly available. Sharing of the
information between the BHC and its associatedeatitrd exporter gives rise to information

3 AWB, Submission15 April 2011.
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asymmetry ...[regarding] location, volume and quatifyvheat stocks at port ... [and]
activities on the shipping steff.

4.1.6 GrainCorp submission in response to third par  ty submissions

4.1.6.1 GrainCorp’s response to submissions on Issues Pap@r3 December 2010)

GrainCorp provided a submission responding to cedbthe views expressed in the
submissions made by interested parties to the AG@Sues paper. In that response it
notes that AGEA’s submission:

... clearly indicates that GrainCorp’s efforts toldwdonstructive commercial relationships with
[AGEA’s] members, who are both consumers of GraipG grain handling services, and grain
trading competitors, have been successful.

In response to AWB’s concerns regarding the remof/éie distinction between
approved and non-approved storage, GrainCorp tiod¢s

...this has not decreased grain handling efficieaag AWB has failed to
provide any evidence to sustain its claim. The gearwere driven by the
changing demands of the marke?f...

In response to AWB’s request for changes to debpdémurrage arrangements,
GrainCorp notes that the supply chain deliverirgrgto GrainCorp’s port elevators
is not integrated. Consequently, GrainCorp doesawé full control over the grain
delivered to its port elevators, particularly thrades or commodity to be shipped, the
quality of the grain, and the method of transp@rainCorp does not consider it
should be responsible for failures by third partiesluding:

= failure to accumulate sufficient grain for a catgdoe loaded on time
= failure of transport not provided by GrainCorp

= failure of grain to meet relevant receival standaydthe exporter's own contract
standards.

GrainCorp considers that a despatch-demurragegamaent as proposed by AWB
would effectively transfer all supply chain risktorGrainCorp and present an
‘unacceptable commercial risk’. GrainCorp also sdtet an integrated supply chain
as experienced in Western Australia ‘has proveretmefficient, unworkable and not
favoured by industry participant§’.

In response to AWB’s suggestion that GrainCorp &hpublish additional data on its
shipping stem, GrainCorp submits that the nominatedmodity has been published
on the shipping stem since 2008, and that it wooldoe necessary or appropriate to
publish information relating to customer destinasioGrainCorp considers that the
country of destination has no impact on the managef port elevator capacity or

" WEA, Submissiori4 June 2011, p. 4.

5 GrainCorpResponse to third party submissiph8 December 2010, p. 1.
*ibid, p. 4.

" ibid, pp. 4-5.
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grain cargo accumulation and is therefore not getewr critical information for an
efficient market placé®

4.1.6.2 GrainCorp’s response to submissions on Draft Decisn (6 May 2011)

GrainCorp also provided a submission respondirggttain views expressed in the
submissions made by interested parties to the AGOEAft Decision in which it
states that it has dealt with many of the issugmst submissions to the ACCC,
including price differentials, dispatch-demurragexagements and ring-fencifd.

GrainCorp submits that there is no statutory basi®GEA’s statement that the
objective of the undertaking to promote an effitigmpply chairt’

Regarding AWB'’s views on payment of fees in relatio force majeure events,
GrainCorp submits that it is beyond the terms efldgislation to link matters
affecting cargo accumulation in other parts ofghpply chain to port elevator
services?

GrainCorp submit that their current reporting offpenance indicators is sufficient,
stating that:

...the current reporting requirements, when combinigd the daily shipping stem and the daily
Elevation Capacity Available email sent to all ausers, is sufficient information to meet the
objectives of Part IlIA of th€ompetition & Consumer A¢R010) (CCA) as set out in 44AK.

4.1.6.3 GrainCorp’s response to submissions on Draft Amendent Notice and
Explanatory Statement (16 June 2011)

GrainCorp noted the ACCC's findings regarding rfegeing of GrainCorp’s trading
operations and rejected the suggestion that itgiigeDivision has access to
information not available to other users. GrainCaugined its online booking and
shipping stem management system (‘Workflow’) anteddhat

...no ‘customer userincluding GrainCorp Trading staffias any access to the ‘back end’ of
the Workflow system, and as such, there is no dppity for the trading section of
GrainCorp to access any Workflow data entered bgrotustomers, or see any information
related to the management of competitor bookings po that information being published
on the shipping stem. GrainCorp also has in plao@napliance program that is internally
audited by KPMG. This ensures that informationteslao shipping stem activities that is not
publicly available via the shipping stem is notrelthbetween the operational and trading
sections of the business. This compliance programintroduced in 2009%.

8 GrainCorp,Submission13 December 2010, p. 5.

9 GrainCorp Submission6é May 2011, pp. 6, 20.

8 ibid, p. 18.
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4.2 Submissions on capacity management

4.2.1 GrainCorp’s submission in support of the Prop osed 2011
Undertaking (22 September 2010)

In its submission in support of the Proposed 20hdidstaking, GrainCorp states that
the 2009 Undertaking allowed it sufficient flexibylin its port operations to meet the
demands of customet&With respect to the 2010 PTSP it states that it:

... made the following port protocol changes for lemefit of customers:
= Shipping windows were increased from 5 days todysdefore penalties were applicable.

= The period in which a vessel could be swapped angéd was reduced from 21 days to 10
days.

= Once elevation capacity was booked by customexsipility to move the time in which this
service was delivered was increased, without adjtiadal fees applying to move booked
elevation from month to month, forward or backjtspinnage, change grain type and move
from port to port if capacity was available.

= Booking fee forfeiture was changed to allow a cospone shipping month plus 5 days to
‘perform’ (i.e. accumulate a cargo or supply aséssel within the time periods provided by
the Protocols). Previously, the booking fee wafefted where a customer where a customer
was unable to perform within 5 days of the ETR. ’

In addition, GrainCorp notes that the issue of sapendents’ access to inspect cargo
samples was resolved through provisions in thesscagreements concluded with
clients, with the Grain and Feed Trade AssociatieAFTA) acknowledging

change$®

4.2.2 Third party submission to the ACCC Issues Pap er

4.2.2.1 AGEA (10 November 2010)

AGEA provides comments on a number of aspects ainGorp’s Proposed 2011
Undertaking, including the substance of, and tleegss for variation of, the PTSP. In
its submission AGEA stated that it ‘does not badidvat GrainCorp’s port loading
protocols have been fully tested in terms of thétglbo efficiently allocate port
loading capacity due to the small crop on the eaast in 2009. This is likely to be
tested in the current seaséh.’

AGEA also states that ‘[s]imilarly, it is hard te blefinitive on whether the “first
come, first served” approach to allocation of cayas sufficient to efficiently
allocate resources in a year where demand excapgb/sas this has not yet been
tested. In principle, AGEA believes that the “ficetme, first served” approach can
work efficiently, however, the effectiveness wi#é bnpacted by a couple of factors,
such as whether:

8 GrainCorp, Submission 22 September 2010, p. 9.
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= GrainCorp over-allocates or favours its tradingsion (this has not been evident
to date)

= inland inefficiencies/capacity allocation overridest capacity allocatiorf®

4.2.2.2 AWB (11 November 2010)

AWB comments on the offer made by GrainCorp in Baby 2010 for exporters to
review their requirements for the May-September020driod and withdraw

unwanted nominations without forfeiting the bookfeg. AWB states it was
prevented from booking required slots during thexiqul and implies that this

inability was due to the bookings made by GrainGom@ading arm. AWB further
states that ‘its analysis indicates that GrainGotding arm represented as much as
41% of all slots booked through the Period [Magaptember 2010]'.

It is also AWB’s assessment that this one-off deniby GrainCorp is evidence that
‘GrainCorp’s proclaimed “disincentive” in realitynty applies to true third partie&”

The AWB submission also provides views on the 2@dr@ation to GrainCorp’s
PTSP. It is AWB'’s view that:

... the lack of rigidity in relation to capacity, ffitig slots across time and geographic location
effectively means that AWB’s exporting activitielem take place in accordance with the
subjective views of GrainCorp port operations. AWBuld prefer to see the market deal with
surplus slots, and a secondary market should leetalttade slots freely. Such an approach has
no negative effect on GrainCorp (as it still reesiits “take or pay” fee), but has the positive
effect of augmenting an exporter’s ability to difgénfluence its operational outcomes, rather

than having to rely on uncertain outcomes assatiatth GrainCorp’s purported port
til 90

“flexibility”.

4.2.2.3 Mr Timothy Bush (4 November 2010)

Mr Bush’s submission provides views on the quacdtion and utilisation of capacity
at GrainCorp port terminals, and of the extent kiclv capacity exceeds utilisation. In
particular the submission notes that ‘the “avenatyjesation” of “nominal port

terminal capacity” i.e. 23-24% is calculated over last 6 years; the period of the
longest running, most widespread drought in théeeag\ustralian stateS” The
submission does not comment on the approach taita@dlocation used by
GrainCorp.

4.2.3 GrainCorp response to third party submissions (13 December
2010)

GrainCorp provided a submission responding to cedbthe views expressed in the
submissions made by interested parties.

8 Australian Grain Exporters Associatidybmission to ACCC Issues PapEd November 2010,
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Response to submission by AGEA

GrainCorp notes in reference to AGEA’'s commentsureigg the protocol variation
process that it ‘cannot unilaterally modify the eawls. GrainCorp is required to
notify the ACCC of any proposal to modify the Pmts, and any proposed
modification is subject to a formal consultatiomgess and period?

Response to submission by AWB (Australia) Limited

GrainCorp responds to a number of the statemertseisubmission by AWB. In
particular:

= GrainCorp acknowledges that its booking fee is amadoy which port elevator
booking speculation can be prevented and statédhbavaiver of booking fees in
February 2010 was ‘in recognition of the dramatiartges in the availability of
exportable grain that occurred during the precettinge month§®

= In response to AWB statements that it was preveinted booking elevation
capacity for the period May to September 2010 beead the slots already
booked by the GrainCorp trading arm, GrainCorpestat

...under the first-in-first-served port elevation kow processall exporters have an
equal opportunity to make bookings ... [and] ... expmrtcan consult the daily shipping
stem to see what capacity has been booked and wkjmirter has booked the capadity.

= GrainCorp also states that bookings in favourbivn trading operations were
not excessive and did not prejudice any other dgpgiven its ‘elevation
bookings [during the May to September 2010 perregresented 41% of
bookings made (being 30% of available capacity) @ranCorp’s bookings,
therefore, represented only 13% of total elevatimpacity available during the
period.’

In response to AWB'’s submission regarding the bogdifor GrainCorp’s trading
arm GrainCorp further notes that each of the thrdk handlers conduct most of
their export activity in the states where they htnar storage network.
GrainCorp states that ‘the comparisons made by A&tB/een the quantum of
bookings made by GrainCorp on the eastern Australgpping stem, and the
quantum of GrainCorp’s bookings on the South Alisinashipping stem, is
contextually misleading’®

In response to AWB comments on the 2010 PTSP, Gamdisagrees with the
AWB view that the subjective views of GrainCorp iagp AWB'’s export activities.

GrainCorp expresses strong views against the AVépgmal for a secondary market
to trade booked slots. GrainCorp’s concerns are tha

...'creation of a secondary market for port elevatiapacity would lead to:

92 GrainCorp Operations LimiteResponse to third party submissiph8 December 2010, p. 1.
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= gspeculative booking of capacity by traders at geaks ...,

= anincrease in the cost of elevation [due to] refhium” demanded by the secondary
market ...,

= false market signals based not on export demandyrbthe activities of parties seeking to
speculate in, and make windfall gains from, traddfeyation capacity,

= adecrease in port elevator efficiency driven byantainty created by speculative trading of
elevation capacity®

4.2.4 GrainCorp submissions on the ACCC Draft decis  ion

GrainCorp provided two submissions in respons@éc®CCC Draft Decision. The
first submission, dated 7 April 2011, dealt onlywthe invitation in the Draft
Decision for stakeholders to provide comments angferability of shipping slots
booked on GrainCorp’s shipping stem. The seconcthgsion, dated 18 April 2011,
provided further views on transferability and adgllressed other matters on which
the ACCC provided preliminary views in its Draft €&&on.

4.2.4.1 GrainCorp submission (7 April 2011)

GrainCorp states that it will introduce tradingcapacity transfer to have its
undertaking accepted but noted its view that theeepractical and industry issues
arising from such a proposal. In particular Graingis of the view that:

= ‘. ..there is no identifiable harm to be redressedhgyimposition of a capacity
based trading system on GrainCorp’s port termireaghere are actually very
limited circumstances where GrainCorp’s elevatiervises are fully utilised”

= ‘The introduction of elevation capacity transfeddarading will have the
following effects:

o] reduce export supply chain efficiency, resultingamgestion at
GrainCorp’s terminals and reduced total grain etgar

o] increased cost of execution of export sales, pdaily at peak times

o] reduced grower net returns as increased costa@freim the
secondary trading and related execution costsasgsep back to
growers by exporter®

= requiring a secondary market risks jeopardisinieffit operation of GrainCorp’s
port terminal elevators, introduces capacity fangey of elevation capacity and
encourages speculatiof.

% GrainCorpResponse to third party submissiph8 December 2010, p. 4.

o7 GrainCorp submission to ACCC Draft Decision, grifR2011, p.1
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» transfer and trade is experimental and inherergkyrand ‘GrainCorp is not
aware of any international jurisdiction where grelavation capacity is traded in
the manner proposed by the ACE€.

= transferability would increase uncertainty of ekewa capacity execution

= existing flexibility allows exporters to move cajgidetween ports and elevation
periods and to swap stocks to facilitate cargo medation and vessel loading

= existing arrangements are equitable, transparehtaan

= transferability would raise issues for smaller exgs that ‘do not have the
financial capacity or risk appetite to make spettvdeelevation capacity
bookings*®*

In addition, GrainCorp states its view that therad need for transferability as:

= there is excess port capacity with utilisation @1@/11, which is a high demand
year, will be between 44 and 47 percent

= constraints on exports are due to shortage oftfté@port capacity, not elevation
capacity

= there is no data published supporting the conterthat the current elevation
capacity booking system is either inefficient, ardering the export of grain
through GrainCorp elevatot¥?

GrainCorp characterises the ‘transfer and tradé&atas ‘experimental*® and

considers that the use of an auction system bypgeoative Bulk Handling Limited
(CBH) as having flaws and inefficiencies and tf@BH are now seeking to by-pass
their own auction and secondary market with theappsition to introduce Base Load
Allocation ..." %

Consequences that of allowing transferability ablex slots that GrainCorp
considers likely are:

= entry of participants such as hedge funds thaetgadin futures
= traders ‘cornering’ the elevation market at peaies
= monopoly rent premium from sale of capacity to gexporters

= exporters with significant financial capacity fundilarge up front capacity
bookings to the detriment of smaller exporters

100 ibid, 7 April 2011, pp.4-5

101 ibid, 7 April 2011, p.5

102 GrainCorpResponse to ACCC Draft DecisjohApril 2011, pp. 3-4.
103 ibid, p. 4.

104 ibid, p. 4.
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= reduction in export competition in eastern Ausgali

4.2.4.2 GrainCorp submission (18 April 2011)

In its second submission to the ACCC Draft DecisByainCorp states its view that
speculation in capacity may result in higher lexa#lbookings going unexecuted and
create elevation execution uncertainty. GrainCdsp autlines its view that transfer
and trading of elevator capacity will require contitisation of elevation capacity
and that it will not be possible to exclude spemukawith no interest in grain trade.

GrainCorp also considers that the proposal willnegconduct of some form of
auction involving fundamental changes to the cursgetem of elevation booking. In
particular GrainCorp states that it will be necegsa tightly define ‘futures’ contract
with fixed delivery time period and fixed locatiéor delivery. GrainCorp notes that
significant time and resources are required to renthat failsafe systems can be put
in place to prevent significant market disruption.

The second submission also notes GrainCorp’s regptmnaccept the preliminary
views in the ACCC Draft Decision on the followirgsues:

= publication of GrainCorp’s Standard Terms undeaecepted undertaking

= the port terminal services protocols (PTSP) must bemprehensive statement of
GrainCorp’s policies and procedures for managingated for the port terminal
service

= the PTSP variation customer consultation process
= the ACCC role in the PTSP variation process.

GrainCorp notes that it has ‘significant concerrith\the proposed transfer of booked
elevation capacity*®® In particular GrainCorp is of the view that:

= transferability will be a proxy for trading capgcand will lead to the creation of
a secondary market and will result in higher co$tsxport which will be passed
back to producers

= GrainCorp’s PTSP allow exporters to ‘move’ capatéyporally and
geographically without charge and are, consequgstificiently flexible to allow
efficient use of elevator capacity

= Transferability will result in ‘commoditisation’ adlevation capacity and require
fundamental restructuring of GrainCorp’s completpacity booking system and
PTSP.

4.2.5 Third party submissions on the ACCC Draft Dec ision

Seven submissions for the public record have beegived from access seekers and
interested parties (including two from AWB):

105 GrainCorpResponse to ACCC Draft Decisjd8 April 2011, p. 4.
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4.2.5.1 Emerald Group Australia (6 April 2011)

Emerald states that under a first come, first sepystem exporters must make
imperfect predictions well ahead of knowing neeals that superficially a secondary
market would help matching supply and demand. Elahédantified risks with
transferability that it would create an environmvat would encourage hoarding by
GrainCorp and speculation by others and that itldvduve up costs to exporters.

Emerald noted a number of restrictions that it abers necessary to limit what it
views as disadvantages of speculative activity dtfaerwise outweigh the benefits of
transferability. The restrictions on trade idewtifiby Emerald are that that transfers
be limited to accredited exporters, GrainCorp beweded from trading slots and that
slot trades not occur at a value in excess of tioking fee.

4.2.5.2 AWB Limited (15 April 2011)

AWB provided comments on a number of aspects ofith# decision, including a
number where it accepted, or had no objectiorh pteliminary view in the Draft
Decision. Issues on which AWB put another view are:

= service price differentials based on grain sto@geership which AWB considers
to be unjustified monopoly rent

= use of despatch-demurrage to drive supply chaicieficy
= force majeure and payment of fees

» publication on the shipping stem of assigned |caie sl

= more frequent publication of port information

= capacity allocation should be by auction and trgaihslots should occur in line
with CBH arrangements which AWB views as providargeffective non-
discriminatory mechanism and which is more effiti@amd equitable by
comparison to first come, first served capacitgadtion. AWB identifies the
following advantages of allowing transfer of slatsich provide an opposite view
to that of GrainCorp:

o reduced financial loss from non-utilisation of slot
0 assist in avoiding logistical constraints
o improve liquidity of the FOB market to buyers

0 reduce risk and increase certainty thereby redutiagncentive on
speculators to 'hoard' slots the tendency for makimg and
speculative bookings in advance of sales and hiarves

0 reduces the risk of capacity being wasted dueats sleing unutilised.
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4.2.5.3 Victorian Freight and Logistics Council (VFLC) (21 April 2011)

VFLC informs the ACCC that it is advocating theadgdishment of a grain supply
chain logistics group similar to the Hunter Val®ypply Chain Group.

4.2.5.4 Port of Portland (21 April 2011)

Port of Portland raises concerns regarding Graip8guolicy of limiting ship loading
at its facility at the Port of Portland to dayligidurs. Port of Portland is of the view
that this restriction is unnecessary and thatstriesulted in a significant restriction of
the grain export supply chain and is impacting ingaf other cargoes.

4.2.5.5 Goodman Fielder (27 April 2011)

Goodman Fielder provided a public submission intamdto a confidential
submission that outlined circumstances where isictaned that it was prevented from
receiving competitive tenders from FOB sellers aly GrainCorp had available
capacity. Goodman Fielder is of the view that tdd be a requirement for parties
seeking access to port terminal services to haades contract standing. Alternatives
in order of priority are: (i) that trading or onHggg of slots should be allowed subject
to limiting speculative activity by capping theealrice at the purchase price; (ii) 12
weeks before the elevation period the slot holdeukl either trade or relinquish the
slot if a sale contract is not in place with anepdndent body overseeing the process;
and (iii) GrainCorp should advise interested paniden port capacity is returned to
the stem.

In addition confidential submissions were receifredh two parties that wished to
maintain anonymity. A summary of these submisslmasbeen provided by the
companies and published on the ACCC website. Thmssions put views:

= regarding capacity management that an independelytto manage the
allocation of slot bookings and receival and manag# of fees and the need for
anti-hoarding provisions

= that an appropriate method of transferring slotkoags is essential to achieve
greater efficiency and competitiveness

= arrangements whereby GrainCorp can book slotswatreal financial penalty for
non performance are flawed; all participants shqalgd a booking fee into an
escrow account and be forfeited for non-performafaréeited fees to be given to
charity or industry goodwill recipient

= under current demurrage and despatch arrangenmemésis a misalignment of
risk and control in relation to FOB sales as thé8F@ller bears the risk while
GrainCorp is paid to control loading

= GrainCorp’s marketing arm has unfair access to cerial information not
available to the rest of the industry. In the alsenf ring fencing arrangements
GrainCorp should be required to publish harvestivads and qualities and
information on grades and quality of key stockat p
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= more timely publication of relevant port performanformation is required.

4256 AGEA (21 April 2011)
AGEA’ submission identifies the following:

= AGEA seeks greater flexibility to transfer shippsigts across counterparties as
well as across ports and time but ‘does not sugpateable slots via some form
of formalised exchange/market’. Rather it suppdiesibility and efficiency of
the allocation of slots. AGEA provides suggesteddfer rules including a cap on
the number of transfers between counterpartiegiaradrames. AGEA considers
that ‘had a transfer system been in place for 20l @/would have assisted in
reducing congestion and that such transfers woaldesult in additional
speculation to that already evident.

= AGEA believes that current booking arrangementsdavhe incumbent port
operator for whom the fee is simply a journal erdcyoss divisions while other
participants ‘wears these non-performance costsa’s AGEA proposes all
booking fees be placed in an escrow/trust accoithtfees paid to GrainCorp on
non-performance by third parties and to charityflyeitt on non-performance by
GrainCorp.

= AGEA seeks greater accountability for services gles by port operators
through commercially based risk sharing demurragggdtch arrangements.

= Mechanisms should be put in place that avoid \aijicntegrated port
operators from advantaging their trading arms thhoaccess to
information/services that are not available to o#eorters.

4.2.6 GrainCorp submission in response to submissio ns on the ACCC
Draft Decision by third parties

GrainCorp submits that no change to its current@gagh to capacity management be
required and reiterates its view that transferghbiliill lead to speculation and trading
and should not be required. GrainCorp also subimitisthere are wide ranging views
in submissions which indicate no clear views asaw to implement a workable
capacity transfer or trading system. GrainCorp&posse to the specific issues raised
in each submission are outlined below.

Response to submission by Emerald Group Australia

GrainCorp notes Emerald’s concerns regarding teaabflity but while it agrees that
other traders may acquire capacity for speculaiiwposes it repudiates a suggestion
that GrainCorp itself would be encouraged to haaqghcity. GrainCorp rejects
measures suggested by Emerald to ‘regulate’ elmvatpacity trading?®

1% GrainCorpsubmission to ACCC in response to submissionsiltyhrties 6 May 2011, p. 5.
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4.2.6.1 Response to submission by AWB Limited

GrainCorp responds to issues raised by AWB inimlab capacity management,
including specific comments on the PTSP and trameswg of port information in the
following terms:

GrainCorp submits that the information on its simgpstem contains all of
information required to make the allocation of gasid load dates as transparent
as it can be and rejects AWB's call for it to beitad®’

GrainCorp considers current reporting requiremantscontinuous disclosure
requirements provides adequate information to rmlejetctives of Part IlIA of the
Act; further, it submits that additional reportinguld increase the administrative
burden and compliance costs without assisting egpgrincreasing port elevator
efficiency or adding value for custom&¥s

GrainCorp submits that the significant number adraies to its proposed PTSP
between 2009 and 2011 are the result of a PTSRtiariprocess’

GrainCorp reiterates its position in previous sugsioins that a system of transfer
or trading of elevator capacity bookings will hasgnificant unintended
consequences and will increase costs for grow&rs’

GrainCorp submits that there is no evidence ofenunnefficiencies in the
allocation of elevator capacity on the East Cdaat would support the
introduction of an auction system, and that no lragghave gone unexecuted in
the year to date, indicating that the current systeefficient™*

GrainCorp submits that an auction system wouldatidinistrative costs and
significantly inflate the cost of execution at pesRes and that, as in Western
Australia, an auction would add significant uncertafor users-2

GrainCorp submits that the $5 per tonne bookingdeirrently an effective
discipline against speculation, but that introdgdiransferable and tradeable slots
would result in speculatiot?

GrainCorp notes that AWB does not provide evidancgipport its claim that
GrainCorp has not applied the protocols corrétily

GrainCorp notes that the ESC did not consider geaport elevators were
essential infrastructut®
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= GrainCorp submits that there are fundamental malikierences between eastern
Australia, South Australia, and Western Austradiad that uniformity of
regulation across the four port elevator serviayiolers would discourage
investment and stifle innovatidn®

4.2.6.2 Response to submission by Port of Portland Propriety Limited

GrainCorp submits that the matters raised by FdPootland Pty Ltd are operational
matters and should not be considered by the ACQS assessment of the Proposed
2011 Undertaking as they are not linked to the igiom of access. GrainCorp
considers that its decision to operate the Portidedator on a day shift only is
efficient, and notes that customers are able togsgadditional shifts'’

4.2.6.3 Response to submission by Victorian Freight Logists Council

GrainCorp submits that a trading, auctioning ongfar between parties of elevation
capacity will not address the problems raised botdfian Freight Logistics Council
(VFLC) relating to the upcountry supply chain constsaifit

Regarding formation of a Grain Supply Logistics GypGrainCorp submits that
VFLC has not directly approached GrainCorp to disdts proposal and that it would
involve agreement between competing grain expoaedstransport service providers.
GrainCorp notes that any arrangement would reguirauthorisation from the ACCC
under the Act. GrainCorp considers that the risksed by VFLC are outside the
scope of the ACCC'’s assessment of the Proposed 26dértaking-*°

4.2.6.4 Response to submission by Goodman Fielder Limited

GrainCorp notes that much of what GFL has suggestedtside the scope of the
provisions of the Act in relation to the Propos@d 2 Undertaking. GrainCorp does
not consider the decision by exporters to bookatlen capacity in advance of having
firm export sales is unreasonably speculative xasreers need certainty of elevation
capacity in order to make related forward decisiartheir grain business®

GrainCorp submits that the $5 per tonne bookingrigjates unreasonable
speculation, and that the current booking systefaiisand transparent, and that in the
year to date no capacity has gone unexeclited.

GrainCorp notes that GFL has not provide detadupporting data around its claim
that there are barriers to fair and open accesedsel slot$*

In relation to GFL’s suggestion that an independbenty require evidence of a sales
contract in order for exporters to obtain elevatapacity, GrainCorp submits that:

15 ibid.
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= jtis unclear how the contracts would be verified aispute resolution
mechanisms would function

= a sale contract may not represent an obligati@xpmrt grain, as sale contracts
can be changed

= a sale contract represents only one componenteafdimmitments, which also
include grain and transport ‘ownership®.

GrainCorp submits that GFL’s proposal would regult significant increase in
regulatory intervention which is counter to theagpration of the sector. GrainCorp
also submits that giving an independent body opmeralt control of GrainCorp’s
assets would be intrusive and beyond what is nacgss ensure fair and reasonable
access?*

In relation to a secondary market, GrainCorp rates its position that this will
increase the incentive for exporters to act inecsfative mannel?

In response to GFL’s proposal that a sales contracequired 12 weeks prior to the
vessel slot spread, GrainCorp submits that thiddvafiect the efficient operation of
the grain market, as it would reduce certaintypfarticipants to forward buy and sell
grain and contract transport, and reduce flexipifitthe grain chain, countering
others’ calls for greater flexibility?°

In relation to GFL’s submission that GrainCorp ddaimultaneously notify all
interested parties where excess port terminal aéydaecomes available, GrainCorp
submits that this is accomplished by the daily t@dea available elevation capacity
that is currently provided to customéfs.

4.2.6.5 Response to submission by Australian Grain Exportex Association (AGEA)

GrainCorp considers that grain supply chains inezasAustralia are operating
efficiently, and that there is no statutory basisAGEA’s statement that the
“objective” of the port access arrangements isreorpte an efficient supply chaffi

GrainCorp responds to specific concerns raised A as follows:
= GrainCorp submits that the shipping stem is alreadficiently transparent?

= GrainCorp considers that significant flexibilityatready provided in the ability to
move elevation capacity between ports and acressibn periods. However,
allowing the transfer of slots between exportersil@ncourage speculative
activity. GrainCorp considers it is not the purpo$¢he Proposed 2011
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Undertaking to prescribe operational aspects wtherg do not relate to the
provision of access in a non-discriminatory marifier.

GrainCorp submits that AGEA’s desire for one camesisset of terms across
Australia goes beyond the terms of the legislaéind is inconsistent with the
principle of competition between parties, and thatould also create inflexibility
and is not within the ambit of the Proposed 201 #i&itaking™>*

GrainCorp submits that the provision of a dailypgiing stem, a daily email to
customers about available elevation capacity, andekly summary of stocks at
port provide sufficient transparentyf.

GrainCorp notes that AGEA has not provided evidegheaéthe allocation of
capacity is inefficient, or that allowing ‘transféetween parties would make
allocation more efficient. GrainCorp submits thikd\aing transfer of capacity
would result in an informal market place for capgaivhich would encourage
speculatiort>?

In response to AGEA'’s reference to the need fommss rules, GrainCorp
submits that AGEA does not provide substantive gig on how the transfer of
slots would be managed which highlights the prollieemature of such a task.

GrainCorp states that it derives 90 per cent cdaisiings from non-grain trading
activities, including the provision of port elevatiservices. In order to highlight
the incentive GrainCorp has to maximise the ugmadf elevators, so as not to
deny the company significant revenue, GrainCorfestthat:

= the annual cost of maintaining and operating thegamy’s port elevators is in
excess of $50 million, and

= if GrainCorp handles 2.5 million tonnes of its oexport bookings, the fixed
allocated cost of these bookings is more than $Q@gnne, which is more
than four times the $5 per tonne charged to othsiomers:>*

GrainCorp submits that AGEA'’s proposition to createational escrow account
for all port elevator booking fees lacks sound @toit basis and is not realistic
for a publicly listed company such as GrainCbtp.

GrainCorp considers that the request for dispagchudrage provisions in the
Proposed 2011 Undertaking is inappropriate givamh @rainCorp does not
manage the whole supply chaffi.
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= GrainCorp submits that AGEA'’s views on ring-fencerg dealt with by the
ACCC in the draft decision and in relation to tf2 Undertakind?®’

= GrainCorp does not consider that additional amemdimevisions are
required™*®

4.2.6.6 Response to confidential submissions

GrainCorp considers that the ACCC should requiedacted version of the
confidential submissions to be published on the 8G@&bsite or supply GrainCorp
with a copy of the confidential submissions subjeatonfidentiality restrictions.
GrainCorp submits that it is not procedurally fair GrainCorp to be required to
respond to an amendment notice issued by the ACk€zenthe ACCC has made a
decision to issue such a notice based on matkeaGrainCorp has not se&fi.

GrainCorp has responded to the issues outlindeeistmmary provided by the
ACCC as follows:

= GrainCorp does not consider that an independent Wwodld be more suitable to
manage the allocation of capacity, and submitstthats outside the scope of the
Act. GrainCorp submits that this proposal would&ase the regulatory
intervention, be inappropriately intrusive, andvdrup costs which would be
passed back to growers’

= GrainCorp submits that defined terms and conditafritbe allocation of slots are
set out in GrainCorp’s current indicative accesgament and protocots’

= GrainCorp notes that it updates its shipping staity @n the company website,
which includes a significant amount of defAf..

= GrainCorp submits that the current terms and canditfor allocation and
execution of shipping slot bookings effectively dedh perceived risk that
exporters will try to hoard capacit{®

GrainCorp does not agree with the view expressedmfidential submissions that
exporters are currently required to make forwanshmatments for slots well before
grain is sold, quality is known or even purchagediffarmer. GrainCorp submits that
exporters can book available elevation capacigngttime and have flexibility to roll
forward booked capacity or change ports.

GrainCorp submits that, due to speculation, transfeapacity will most likely
reduce available elevation capacity for exportéts.
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GrainCorp also submits that the proposed transéahanisms for elevation capacity
would create the following practical and logistipabblems:

*= new practices of indemnification and contractuehagements would be required

= create a value for relevant loading slot at a paldr time and place, which would
quickly become a secondary market and result inidpgon

= gpeculation would lead to the most desirable shgpgimes being blocked out,
necessitating an auction systéf.

GrainCorp reiterates its position that the transtesding of elevation capacity will
lead to the bidding up of all elevation capacityd dhe consequent increased costs
will be passed back to all grain growef$.

In response to concerns in the confidential subonssregarding the treatment of
booking fees and penalties for non performanceinG@ap submits that it has no
commercial incentive to block other exporters frotilising the port terminals and
incurs significant costs in maintaining and ope@tihe port terminals. GrainCorp
also submits that the proposition to create a natiescrow account lacks sound or
rational economic or legal basis under the A_Ct.

GrainCorp reiterates its position that the inclasid demurrage and dispatch clauses
would not be appropriate given that GrainCorp dus#smanage the whole supply
chain, in contrast to other jurisdictions suchresWSA. GrainCorp submits that it is
not in a position to manage demurrage or dispas*

In response to concerns in the confidential subonssregarding access to
information and requests for ring fencing, GraintCstates that the matter has been
dealt with by the ACCC in its draft decision. Gi@orp also submits that sufficient
information is available on the shipping stem, #rat GrainCorp’s trading division
does not have the ability to gain a competitivedbéfrom any information it
receives which is not available on the shippingsteublished elsewhere on the
GrainCorp website or private information sourt®s.

In response to requests for publication of releymmformance measures and key
stock at port information, GrainCorp submits thaturrently publishes weekly stocks
at port, monthly port performance statistics, dreghipping stem. GrainCorp
considers that this information is adequate andstitat it is also in daily contact
with customers in the act of or preparing to acclateucargos:°
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4.2.7 Third party submissions to the ACCC Draft Ame  ndment Notice
and Explanatory Statement

4.2.7.1 WEA (14 June 2011)

WEA submitted that:

* bookings should be tradeable or swappable

= the partial refund of booking fees should be depathdn the number of days
prior to loading that the nomination is cancelled ahould not be dependent on
GrainCorp rebooking the slot

» bookings should not simply ‘disappear’ from thenste

= there should be a mechanism to alert exportersteipial congestion and
shipping delays

= booking fees forfeited by exporters should be Irela separate account and
distributed pro rata to exporters who utilise ttsats

= bookings should be well documented booking arramgesiand measures that
discouraged hoarding

= BHCs should face the same financial penalty asratbers when a slot is
cancelled

= proposals regarding publication of more detailddrimation on stocks-at-port
should go further

= all BHCs should publish information on port capgtitat is consistent across
operators

= shipping stem information should be more detaillecluding destination country,
and more information on dates of vessel arrivading and departure’

4.2.7.2 AGEA (15 June 2011)
AGEA reiterated its view that capacity should mnsferable and that:

...it would be relatively simple and would not reguihe establishment of a secondary
market. AGEA believes that slots should be tramdfler across approved counterparties; as
well as ports, grain and elevation periods.

AGEA believes that transferable slots will greathance flexibility and efficiency,
particularly in periods of peak demand and stromglgourages ACCC to require GrainCorp
to develop a proposal that allows for transfersbiés across counterparties 2.

151 WEA, 14 June 2011, pp.2-5.
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AGEA provided suggested rules that it consideredldiprotect the interests of
GrainCorp and exporters including:

a limit on the number of times slots are transferdletween counterparties

the party to which the slot is transferred to helcurrent agreement with
GrainCorp and meet GrainCorp’s terms

all rights and obligations transfer with the slot

timeframes for rules related to port operationshsas when the grain can be
changed>?

AGEA also submits that

... a process for the independent management ofiglgigpem and/or booking
fees should be established as a matter of priantyutilised across
GrainCorp, Viterra and CBH. AGEA strongly encoursaigfee ACCC to
establish an independent management to ensureapactity allocation and
management occurs in a competitively neutral Way.

4.2.8 GrainCorp submission in response to submissio ns on the ACCC

Draft Amendment Notice and Explanatory Statement by WEA
(16 June 2011)

GrainCorp submits that:the partial refund of bogkiees arrangements are
designed to include safeguards against gaminghatdd calculate fees on the
time from execution is complex and administratiielydensome

it does not agree that capacity ‘disappears’ froenshipping stem and that it
provides relevant information on bookings on iemstand daily updates of the
capacity available to be booked by shippers

a mechanism to alert exporters of shipping delay®t necessary as this occurs
by direct contact between GrainCorp and its custeme

the argument that inequity exists between the @waip Trading and other
exporters has been dealt with in previous submmssio

publication of tonnage by grade is not approprititat new proposals to publish
the three major grades constitutes a significampgrtion of grain received at

port; the stock profile is subject to continual mhga and more detailed information
may mislead

GrainCorp disagrees with the view that vessel logus determined by the
number of shifts and notes that it published eiewatapacity and does not offer
‘surge capacity’
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= Ring-fencing is not required

= Provides details of its shipping stem managemestesys to demonstrate that is
Trading Division has the same access to informasnother exporters

= |t already provides most of the shipping stem infation requested by WEA and
guestions the relevance of the other information

4.3 Submissions relating to variation of the PTSP

4.3.1 GrainCorp’s submission in support of the Prop osed 2011
Undertaking (22 September 2010)

In its submission in support of the Proposed 20hdidstaking, GrainCorp states that
the 2009 Undertaking allowed it sufficient flexibylin its port operations to meet the
demands of customet¥ With respect to the 2010 PTSP it states that it:

... made the following port protocol changes for leaefit of customers:

e Shipping windows were increased from 5 days todysdefore
penalties were applicable.

e The period in which a vessel could be swapped angbd was
reduced from 21 days to 10 days.

« Once elevation capacity was booked by customersihility to
move the time in which this service was delivereswcreased,
without any additional fees applying to move bookéal/ation from
month to month, forward or back, split tonnage ,ngeagrain type
and move from port to port if capacity was avaiabl

« Booking fee forfeiture was changed to allow a costoone
shipping month plus 5 days to ‘perform’ (i.e. acealate a cargo or
supply a fit vessel within the time periods proddsy the
Protocols). Previously, the booking fee was foefgitvhere a
customer where a customer was unable to perfortimit days of
the ETA. **°

In addition, GrainCorp notes that the issue of sapendents’ access to inspect cargo
samples was resolved through provisions in thesscagreements concluded with
clients, with the Grain and Feed Trade AssociatieAFTA) acknowledging
changes®’

4.3.2 Australian Grain Exporters Association (AGEA) submission to
the ACCC Issues Paper

With respect to the provisions in the Proposed 20ddertaking regarding variation
of the protocols, AGEA states:

155 GrainCorp,Submissior22 September 2010, p. 9.
156  :pa;

ibid, p. 9.
57 ibid, p. 9.
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‘The flexible approach to the pddading protocols [i.e. allowing GrainCorp
to vary the portoading protocols without seeking formal approvahf the
ACCC] has not caused any concerns. AGEA suppoddl#xibility as part

of the framework and is not aware of any issue\Mestralian wheat
exporters as a result of this flexibilit}?®

4.3.3 GrainCorp response to third party submissions (13 December
2010)

GrainCorp notes in reference to AGEA’'s commentsur@igg the protocol variation
process that it ‘cannot unilaterally modify the téxmls. GrainCorp is required to
notify the ACCC of any proposal to modify the Pits, and any proposed
modification is subject to a formal consultatioogess and period™

4.3.4 AWB Submission in response to Draft Decision (15 April 2011)

AWB agrees with the ACCC’s recommendations intendeghsure the PTSP is
comprehensive and yet able to be varied by Graip@ahout unfairly impacting
market participant$>°

4.3.5 GrainCorp response to Draft Decision (18 Apri |1 2011)

GrainCorp accepted a number of the preliminary gsiewthe ACCC'’s Draft
Decision. GrainCorp will make the required chamgelause 9.1(a) of the 2011
Proposed Undertaking to ensure the PTSPs are arebernsive statement of
GrainCorp’s policies and procedures for managingated for the port terminal
service.

GrainCorp has also proposed revisions to the potbpol variation process to
address the recommended changes considered ngdagslae ACCC. GrainCorp
submits that the express requirement that it wilstder stakeholders’ responses “in
good faith” is unnecessary, as there is a genétagjaiion to act in good faith as a
matter of law. However, GrainCorp notes that if wibke the requested change in
any event.

Regarding a role for the ACCC in issuing an obg@ttotice, GrainCorp submits that
as a matter of principle:

...there are dangers in regulators imposing themseétveommercial

variation processes between commercial partiethisgcreases the cost and
complexity of what should be the provision of a coencial service at an
economically efficient pricé®*

GrainCorp has nonetheless proposed a draft claasdand with an objection notice.

138 AGEA, Submission to ACCC Issues PapEd November 2010, p. 1.

%9 GrainCorpResponse to third party submissiph8 December 2010, p. 1.
160 AWB, Submission15 April 2011, s. 5.3.4.

161 GrainCorp Submission18 April 2011, p. 7.
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5 Appendix B: Analysis of bulk wheat export
markets

The ACCC has assessed the differences across Bittab@ markets in which they
operate so that its views are made on a consiséant across undertakings. The
analysis is of particular relevance in the ACCGssideration of the capacity
allocation and management arrangements proposbd imdertakings it is
considering.

Capacity allocation arrangements include two maimm@onents:

= Primary allocation arrangements by which capasityationed between competing
users and which are broadly categorised as eitiw pr non-price rationing.
Primary allocation arrangements currently operatethe BHCs include both
non-price administered allocation (as in the cdgbefirst come, first served
arrangements of GrainCorp, Viterra and ABA) and@rationing (as under the
CBH auction system). Primary allocation systembaih types typically require
exporters to make at least some capacity commisrisefore production
outcomes, and hence export shipping requiremergg$ully known.

= |n-season arrangements that facilitate exportgusadg to any divergence
between actual outcomes and ex ante planning negadémand for export
capacity. These adjustment mechanisms includebileyifor shippers to move
booked capacity between geographic and/or tempmrations (such as exists
under GrainCorp’s PTSP) and the ability for shiggertransfer bookings in a
secondary market (as occurs under CBH’s arrangenei/A). In-season
response to changed, unforeseen or unplanned mesdsalso occur through grain
trading or swapping along the supply chain, inalgdby use of the FOB
purchases or sales.

Two key market characteristics relevant to the Viesmned on the appropriateness of
particular capacity management arrangements infgpetarket circumstances are:

= the relationship between total port elevation capamnd average annual and
seasonal demand for it

= the extent to which the incentive exists for vetiig integrated BHCs to pursue
self preferential treatment—including blocking atle&porters from accessing
port services—as opposed to seeking to maximisengfrom their terminals.

The following sections discuss the relevance of¢Hactors to a decision regarding
the appropriateness of capacity management arrargsmroposed by a port
operator. An assessment in particular cases wilhtoemed also by the current
arrangements the operator has in place and thetigéieess of those arrangements in
achieving fair and efficient outcomes.
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5.1 Extent of capacity constraint

As the PC stated in its Inquiry Report on WheatdtkMarketing Arrangements,
auctions can play a significant role in efficierdljocating limited port capacit}y?
This general economic principle, that allocativiecegncy is best achieved through a
price mechanism, has greatest application whenlgigppmited relative to demand.
When no binding capacity constraint exists the detsaf all users can be met and
the means by which allocation occurs is not critioaachieving efficiency.

In all Australian states from which wheat is expdrthere are periods when port
capacity is more highly valued. These periods owadwen new season grain is
available to be shipped and differ depending ondsdrtimes in the production
zones. In all years, even those of poor harvestade for shipping slots during these
peak periods exceeds capacity to some extent. Havilee frequency and extent to
which demand exceeds capacity varies between tte guoerated by the BHCs.

On this basis, it might be considered appropriatell port operators to use auction
systems to allocate port capacity as all (withgbssible exception of ABA) have
limited capacity at least at some ports for sont@gs. This was the view of the PC
which noted that port operators other than CBH mnalgo consider adopting a
similar [auction] system where there is a likelidarf excess demand for port
capacity at certain points in time (effectivelyslafting peak demand problem driven
by movements in the supply and demand for whéat).

However, the ACCC considers that the mere likelthobexcess demand at some
points during the wheat export year is not suffici® warrant the ACCC taking the
view that access arrangements employing a non-pystem of allocating capacity
are inappropriate. on the ACCC'’s view will takedriccount the degree of the
capacity constraint evident and a judgement ashithver resultant inefficiencies
warrant requiring the operator to employ an aucsigstem for primary allocation
arrangements. Also relevant is the extent to whlldcative inefficiencies arising
under the first come, first served arrangementsratigated by other measures such
as transferability or greater flexibility to movepacity bookings.

Table 8.1 sets out information on capacity avadableach region and on demand
for that capacity by grain exporters. Capacity meas are based on information
published or provided by port operators and denfiangdort services is based on
estimates of the grain export task derived from A& on grain production,
domestic demand and accumulation and run downaoh gtocks.

The ACCC notes that measures of capacity arelwatya directly comparable as
port capacity depends on cargo accumulation capf@citurn determined by road
and rail receivals and storage) as well as by lslsiging capacity. Operators that
provide bundled up-country and at-port servicesdivVa's Export Select and CBH’s
Grain Express) provide port capacity measuresrdiflgct capacity to provide the
integrated service. The information in Table 8.based on estimates of capacity to

162 productivity Commission, Wheat Export Marketing@gements, 1 July 2010, p. 205.

183 ibid.
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receive and store grain for cargo accumulationtaridad ships and abstracts from
the impact of freight capacity limits and other eagaintry bottlenecks on the grain
supply chain and exports. The ACCC recognisesitmafisance of up-country
bottlenecks in the grain supply chain but its conge forming a view on wheat
access undertakings is access to port terminalksstvFor this, the capacity of the
port to in-load is relevant but the capacity of tipeountry supply chain to deliver is
not.

Average monthly ‘capacity utilisation’ is calculdt&om the estimates of supply and
demand for port capacity. These capacity utilisatreeasures are used to obtain an
indication of the intensity with which capacityused within regions and to compare
that across regions. Two capacity utilisation measare of particular relevance—
measures for years of high production and exportashel and an average across a
number of years to even out the impact of productiariation. The latter is
necessary for a comparison across regions as weipacts on crop production can
differ markedly in any year between regions. Ttds been the case in the 2011 year
when the east coast has had a large harvest.

Table 8.1: Port terminal capacity and demand

Region Characteristics

East Coast Capacity

(Queensland, GrainCorp monthly capacity across 7 ports: 1.26mt
NSW and (reduced to 1.09mt in January and February peakhmon
Victoria) when storage at Geelong is diverted for harvegivat

ABA monthly capacity (approx): 90,000 tonnes
Average monthly east coast capacity: 1.32mt
Demand for port services

Domestic demand accounts for a high proportion of
production on the east coast the year to year wéityaof
exports is greater than either SA or WA where ddimes
demand is much lower.

Average monthly export task:

High demand year (2010/11) all grains:- 0.72mt

High demand year (2010/11) wheat:- 0.51mt

Three year average (2008/09-2010/11) wheat:- 0.45mt
Capacity utilisation

High demand year (2010/11) all grains:- 54%

Three year average (2008/09-2010/11) wheat:- 34%
Three year average (2008/09-2010/11) all grairg%'4*

184 All grains utilisation rate is based on the saat®n of wheat to non wheat exports as in 2010/11
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Also, note that grain exports are highly seasondltae monthly averages used to
obtain an indication of capacity constraint masksedxtent of capacity utilisation in
the peak period.

The ability to compare the extent to which capaistyonstrained on the east coast
and in South Australia and Western Australia is endifficult because both Viterra
and CBH do not report capacity on the same basgraisCorp.

5.2 Incentive for self-preferential treatment

A vertically integrated operator may have an incento utilise bottleneck
infrastructure it controls to block competitorsupstream or downstream markets in
order to gain market share at the expense of aseet¢ers. The strength of such an
incentive will be influenced by the existence aetit of competition to the integrated
monopolist’s position. Where actual or potentiaingetition exists, the incentive to
block competitors is moderated by the threat thattiocking stream markets but
instead result in loss of throughput to an alteweasupply chain or use.

However, where competition to the integrated motieps weak and the incentive

to hoard capacity and so block others from accgssiport capacity is strong, this
will inform an assessment as to the appropriateokegsposed capacity allocation
arrangements. Where the incentive to block outsscseekers is strong, so too is the
argument that allocation arrangements should irratp measures to prevent such
behaviour. Auctions can provide such a mechanistheasare a fair, transparent and
efficient means of allocating capacity under which incumbent faces the same
limits on its ability to acquire capacity as othsers.

It is also possible to design non-price allocasgstems in such a way as to prevent
or reduce anti-competitive behaviours by the oper&uch measures include use of
an independent body to manage the shipping stemeguiiting that the access
provider faces the same financial disincentivedart as do access seekers.

In the context of the Australian wheat export irtdgsompetition to the bulk
shipment of wheat through an operator’s ports cdinoes a number of sources:

= extent of vertical integration and alternative wpHetry supply chains

domestic uses for wheat

= competition from ports in other regions

threat of bypass by customers
= containerised exports.

The extent of competition varies significantly aasahe markets in which the BHCs
operate. A high level summary of the key featufesagh region (including the
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differences that exist) in terms of their existsugpply chain characteristics and
competitive dynamics is outlined below.

5.3 Up-country supply chains

The key up-country supply chain characteristicsl (@ifferences) that exist in each of
the three regions is summarised in Table 8.2 below:

Table 8.2: up-country supply chain characteristicdy region

Region Characteristics

East Coast The provision of wheat storage and hapdeérvices is
dominated by GrainCorp (in New South Wales, Viaand
QLD) and Viterra (in South Australia).

There is significant competition for the provisiohsuch
services from:

= on-farm storage (which makes up a relatively greate
proportion of total storage capacity than in otfegions§°>

= a significant number of independent bulk handl&here is a
wider choice of independent storage and transpoxtigers
compared to other regions; and

= limited overlap of GrainCorp’s and Viterra’s up-cury
storage networks.

South Australia The provision of wheat storage laaadling services is
dominated by Viterra.

There is some competition from:
= on-farm storage; and
» independent bulk handlers, and.

= to a limited competition from GrainCorp’s up-countr
storage networks in western Victoria

Western Australial The provision of bulk wheat sggrand handling services is
dominated by CBH which has significant market pawer

There is some very limited competition from on-fagtarage but
none from independent bulk handlers. There is reslag in the
storage network of CBH and any other verticallygrated bulk
handler.

185 The PC report observed that the larger stocknefiom storage in the East Coast may be

attributable to the relative importance of the detitemarket and longer history of choice in
domestic marketing: Productivity Commissimmuiry Report No. 51: Wheat Export Marketing
Arrangementsl July 2010, p. 68.
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Source: Productivity Commissidnquiry Report No. 51: Wheat Export Marketing Argaments
1 July 2010, pp. 67-68.

As Table 8.2 illustrates, there appears to berafsigntly higher level of competition
in the up-country wheat supply chain (i.e. the Bimn of wheat storage and transport
services) in the east coast as compared to botth Saustralia and Western Australia.

5.4 Domestic and non-bulk export wheat

The proportion of wheat that is supplied into thes&kalian domestic market relative
to the proportion that is exported overseas vaigsificantly between the three
regions, as illustrated in Table 8.3 below:

Table 8.3: domestic and export wheat supply charaetistics by region

Region Characteristics

East Coast Annual domestic demand for wheat oedbecoast is close to
5mt which is approximately 60% of average annuatipction
with the remainder exported. The bulk wheat expopply chain
therefore faces significant competition from therage and
transport of wheat to be sold into the domesticketar

The bulk wheat supply chain also faces competitiom export
wheat in containers and bags. Containerised exjair
volumes on the east coast are significant and égpanded in
recent years. The Essential Services Commis&&¢) found
that containerised grain exports in Victoria andteern New
South Wales expanded to represent all grain expokgtoria
and southern NSWF°

South Australia 70% of wheat production in Soutrsthalia is exported, with
only a relatively small proportion supplied inteettiomestic

market'®” The bulk wheat supply chain therefore does n fa
significant competition from the storage and tramspf wheat

to be sold into the domestic market.

Almost all wheat exports from South Australia ipexed in
bulk with only limited competition from wheat exped in
containers and bags.

Western Australia] 90% of wheat production in Westustralia is exporter, with
only a small amount required to supply the domesticket. The
bulk wheat supply chain therefore does not faceifsognt
competition from the storage and transport of whedke sold

16 Essential Services Commissidreview of Victorian Grain Handling and Storage AsscBegime
Final Report May 2009, pp 39-40.

7" Productivity Commissioinquiry Report No. 51: Wheat Export Marketing Argements1 July
2010, p. 56.
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Characteristics

into the domestic market.

Almost all wheat in Western Australia is exportadulk with
only limited competition from wheat exported in tainers and
bags.

Source: Source: Productivity Commissioquiry Report No. 51: Wheat Export
Marketing Arrangementd July 2010, pp. 56 and 68.

As Table 8.3 illustrates, the bulk wheat exportpdyghain faces greater competition
from the storage and transport of wheat to be sdtdthe domestic market on the east
coast than in Western Australia and South Australiso, there is a somewhat higher
level of competition to bulk wheat export from cainierised and bagged exports on
the east coast than in either South Australia ostéfa Australia.

5.5 Port terminal facilities

The relative proximity of port terminals operateddifferent bulk handlers in
particular regions is a key determinant of the mixte which those ports terminals
compete for the throughput of wheat. Table 8.4Wweloovides an overview of the
level of competition that exists between ports apet by different bulk handlers in
each region.

Table 8.4: competition between port terminals by rgion

Region Characteristics

East Coast GrainCorp does not currently face catigrefrom alternative
grain port terminal operators in New South Wale®ueensland
However, as the ESC, noted in its review of grandiing and
storage arrangements in Victoria, there is a “$icgmt degree of
competitive substitutability” between the port témals operated
by ABA and GrainCorg®®

Also, some very limited competition to Port of Famnd in
western Victoria may come from ports in South Aaigdr.

South Australia Viterra operates all wheat pomniegls in South Australia and |s
not likely to face competition from any alternatpert terminal
operator for wheat throughput, with the possibleegtion of
weak competition from Port of Portland.

Western Australigz CBH operates all wheat port teats in Western Australia and
is not likely to face competition from any alterinatport
terminal operator for wheat throughput.

188 ibid, p. 48.
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Source: Productivity Commissidnquiry Report No. 51: Wheat Export Marketing Argaments1
July 2010, p 68.

As Table 8.4 illustrates, the vertically integraieCs face very limited competition
from other ports for their port terminal servicéthaugh there is a higher level of
competition between wheat port terminals in thetlseun part of the east coast region
as compared to port terminals in both South Austeatd Western Australia.

Competition at Newcastle in New South Wales mag aton be provided by the use
of existing port elevation capacity for grain. TRECC is aware of a storage facility
under construction in Newcastle which will be usadcargo accumulation in order
to utilise port loading facilities operated by PO8@t the K2 berth on Kooragang
Island. The ACCC considers this preparedness opatteof wheat exporters to seek
a means to bypass GrainCorp facilities will introduncreased competition in the
east coast for the supply of port terminal services

5.6 Conclusion

The ACCC considers that each of the different negican be distinguished on the
basis of the different characteristics that retateach (as outlined above). In
particular, the ACCC considers that:

Capacity constraint

Grain port terminal capacity on the east coast afg® be approximately double the
average annual demand. Given the seasonality of gxports, this results in peak
periods of excess demand each year which can be significant in high demand
years, such as 2010/11.

I ncentive for self preferential treatment
= there is a significantly higher level of competitim the east coast for up-country
supply chain services than in South Australia arestéfn Australia;

= there is a significantly higher level of competitim the cast coast between wheat
supplied into the domestic market and export wheatpared to South Australia
and Western Australia and from the developmenhefrion-bulk export market;

= there is a higher level of competition between pemtninals located in sections of
the east coast (New South Wales, Victoria and #iséeenmost parts of South
Australia) compared to port terminals in South Aaig (where there is some
small degree of competition from Victorian portadaNestern Australia where
there are no competing ports; and

= there is evidence of possible competition from as@eekers prepared to by pass
port terminals on the east coast

Accordingly, the ACCC considers that there is iesentive for GrainCorp to
discriminate in favour of its own operations in Hilcation of capacity at port
terminal facilities given the competitive consttaithat exist in the east coast along
various key elements of the supply chain. Howether ACCC notes that these
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competitive pressures are less evident in Queemspemticularly for GrainCorp’s
facilities at Mackay. The reduced incentive acratb®r regions on the east coast
suggests arrangements to preclude the port opdramranti-competitive behaviours
in the management of its capacity allocation areamgnts (either by auction or
measures to make administration of first comet fiesved allocation system
competitively neutral) are not likely to be requairi@ an access undertaking relating to
operations for much of the east coast, as compar8duth Australia and Western
Australia where very different competitive conditsoexist.
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6 Appendix C: Industry overview

6.1 GrainCorp Operations Ltd

GrainCorp Operations Ltd (GrainCorp) is an Austmnalagribusiness company listed
on the Australian Securities Exchange. GrainComgrates primarily in Queensland,
New South Wales and Victoria, but also providesises across all mainland
Australian states as well as to customers and mupphternationally. GrainCorp was
the firlgg government authority in the Australiamigrindustry to be privatised in
1992.

GrainCorp owns and operates 270 receival sitesigfimaut New South Wales,
Victoria and Queensland, with a total storage cipat 20 mt'’° GrainCorp also
owns and operates seven grain export terminale@edstern seaboard.

GrainCorp’s principal business activities are atigmnto three business units — grain
trading, ports, and storage and handling. Thesgudsethe following activities:

= storage and logistics—provision of receival, hamgliand storage of wheat and
other bulk commodities as an agent for marketingaoisations, end users and
growers in relation to both domestic and exportkar

= transport—rail operations are primarily for the v$&rainCorp’s own grain
trading and exporting operations, but excess mildge capacity is provided to
other grain traders and exportéfs.

= port terminals—provision of receival, handling atdrage of grain and other
products

= Grain Trading and Hunter Grain—trading of grainatseand other bulk
commodities and the operation of grain pools iatreh to both domestic and
export markets

= Merchandising—provision of farm input products
= Allied Mills—flour milling and mixing services
= GrainCorp Malt—malt production and expoft.

Background information on the grain industry in N&auth Wales, Victoria and
Queensland is presented below.

169 GrainCorpSubmission to the ACGQ5 April 2009, Schedule 1, p. i.
170 roductivity Commission (2010)/heat Export Marketing ArrangemenReport no. 51,
Canberra, p. 254.
ok GrainCorp (2010)GrainCorp Shareholder Review, p. 6.
172 GrainCorp Submission to the ACG@5 April 2009, Schedule 1, p. ii; GrainCofprainCorp
at a Glanceaccessed on 9 February 2011 at http://www.gramcom.au.
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6.2 The wheat industry in Eastern Australia

Figure 1 sets out the grain supply chain for easterstralia and includes primary
inputs (climate, research and development, indwestpertise and capital), grain
production, transportation (road, rail and shiprage and handling and the domestic
and foreign market5?

Figure 1
GRAIN INDUSTRY SUPPLY CHAIN

Storage &
Handling

Rail/Road

Source: Ermnst & Young (2008)
Source: Ernst & Young (2008), in Allen (2008).

Figure 2 sets out GrainCorp’s storage, handling@ortielevator network.

173 Allen Consulting Group (2008) Competition in thepBrt Grain Supply Chain, March, p. 11.

XX



e

geng Idand
"

=
e
a RAIL GAUGE

Gemthape o !

Quandls T Moot
Eriee

== Narrow

— Standard

== Broad

LEGEND

@ Port Elevator

© Receival and Slorage Site

@ Head Office

& Malt House

® Regional Office

¥ Container Packing

@ Technical Laboratory

© Other Port Fadility

Map hot to scale

Source: GrainCorp Operations Limited, (2010).

Xl



ABARES forecast that winter crop production in #astern states for the 2010-11
would reach a total of 27.5 mt with wheat represgnt7.7 mt. On 31 January 2011
GrainCorp announced that its receivals for the 2¥aih harvest were complete at a
total volume of 13.3 mt’* The remainder of this chapter expands on the key
segments of the supply chain for New South Walésto¥a and Queensland on a
state by state basis.

6.2.1 New South Wales

Grain production in New South Wales

New South Wales is Australia’s second largest goainlucing state and supplies
around 29 per cent of the country’s wh¥3fThe area planted to wheat in New South
Wales in 2009-10 is estimated to have fallen to guer 4 million hectares. Total
wheat production is estimated at 5.3 mt in 2009wlttich is around 1.6 mt less than
what was produced in the 2008-09 season. Wheatptiod for the 2010-11 season
is forecast at 11.8 mt, which represents a subiatamcrease on previous seasdns$.

Grain production in New South Wales is widely dizited and reliant on well
coordinated storage and transportation links atdsdr The storage and transportation
links are also integrated with port facilities.

GrainCorp divides grain production and storagdhedastern States into three areas:
the Southern, Central and Northern Divisions. Tiangmarket in New South Wales
is covered by the Central and Northern Divisionghgrain produced and stored
from Brocklesby in New South Wales’ south to Coob#amn the State’s north being
exported or shipped through GrainCorp’s Port Kengiodan terminal. Grain produced
and stored in areas from Weemelah and North St#weimorth of New South Wales
to Merriwa further south is trafficked through Gr@orp’s Newcastle grain terminal.

Up-country storage and handling in New South Wales

Three companies own and operate the majority oh gitarage and handling facilities
in New South Wales. GrainCorp handled approxima@&lper cent of the state’s
wheat receivals for the five years to 2005-06. Tas achieved through a network of
sub-terminals (with a combined storage capacity.®imt), over 30 primary sites
(which are permanently staffed and handle the nigjof the grain), and over 60
storage sites (which either handle the variablengnaop or are exclusively designated
for particular grain commodities or domestic cusos)’’

The second largest storage and handling compaNgw South Wales is AWB
GrainFlow, which handled approximately 14 per a#rthe state’s wheat receivals
between 2001-02 and 2005-06. The company has i®ggatres in New South
Wales.

174 ABC (2011)Wheat Harvest Over at Last: GrainCorpccessed 8 February 2011 at
http://www.abc.net.au/rural/news/content/20110128966.htm?site=sydney.

175 ABARES (2010) Australian Crop Report, report n661December 2010.

176 .
ibid.

Y7 Allen Consulting Group (2008}ompetition in the Export Grain Supply ChaMarch, p. 9.
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The smallest of the three storage and handling eomep in New South Wales is
Australian Bulk Alliance (ABA). It owns four recavsites in the state located in the
Riverina and the South West, which handled appratety 3 per cent of the state’s
wheat receivals between 2001-02 and 2005°%6.

Transportation in New South Wales

Rail is the dominant method of transporting graonf receival sites in New South
Wales. The average export haul distance in NewtSaélales is around 450 km and
the industry relies heavily on rail to move at te2@ per cent of exports and about 75
per cent of wheat for milling’® The volume of annual grain exports from New South
Wales ranges from less than 1 mt to over 3%HExports are sourced largely from the
northern and south-western regions.

Rail also serves a large percentage of domestiadénwith flour mills and feed

mills regularly requiring 1mt of wheat and otheaigis delivered by rail. The largest
mill is at Manildra in the central west which conses over 2 000 tonnes of grain per
day from the surrounding regidft.

Concern over the NSW rail network’s ability to hdndn increase in grain rail freight
led to the announcement of an audit and a revieMesé South Wales grain freight in
October 2008 by the Federal Department of Infrastine, Transport, Regional
Development and Local Government. The final rep@s released on 21 October
2009 and contained eighteen recommendations desigreaipport the industry’s
access to reliable, well maintained transport stfiecture, including:

= gstabilising specific branch lines, and appropra@ist-sharing arrangements
between the NSW government and owners for upgradinastructure

= areview of access charges to determine an apptepeivel of user contribution
to ongoing maintenance of the network

» investigating options to address capacity condsan the track to Newcastle

= that the branch line network should remain in pubivnership, with management
and maintenance consolidated in the hands of ARTC

= planning a dedicated grain road network to supizoirt

= agovernment/industry grain logistics coordinatipoup, which would assist in
managing the challenges of bumper harvests and pealemand?®?

78 “ibid, p. 10.

179 Single Vision Grains Australia (200Tyansport Infrastructure Issues paper One — Network
Review for the Australian Grains Industdanuary, pp. 17-19.

Department of Infrastructure, Transport, Regiddabvelopment and Local GovernmeNSW
Grain Freight Review — Final Repo$eptember 2009, p. 25.

Single Vision Grains Australia (200Tyansport Infrastructure Issues paper Two — Comiaérc
Aspects for the Australian Grains Industdanuary, pp. 7-8.

Department of Infrastructure, Transport, Regiddabvelopment and Local GovernmeRSW
Grain Freight Review — Final Repoigeptember 2009, pp. 8-14

180

181

182

xli



Port terminals in New South Wales

There are two port terminals for bulk grain exporNew South Wales, both operated
by GrainCorp.

The terminal located at Carrington in Newcastle dnvasrall storage capacity of

164 400 tonnes. It is serviced by both road aricaradl can handle bulk exports of
wheat, barley, oilseeds, legumes and sorghum. Hnen@ton terminal also receives
and stores bulk orange juice under refrigeratiahiarthe largest facility of this type

in Australia!®®

The terminal at Port Kembla (near Wollongong) hast®rage bins and a storage
capacity of 260 000 tonnes. Port Kembla is servimetloth road and rail, and at the
time of completion in 1989 was considered to bentlost advanced grain elevator in
the world. The terminal can handle bulk exportalb€ereal grains, sorghum,
legumes and oilseed¥

6.2.2 Victoria

Grain production in Victoria

Victoria produces around 11 per cent of wheat istfalia’®® The area planted to
wheat in Victoria in 2009-10 is estimated at jugtiol.7 million hectares. Total
wheat production is estimated at about 2.9 mt @89210, which is around 1.2 mt
more than what was produced in the previous se&8brat production for the
2010-11 season is forecast to increase furtheisaestimated at 4.4 mt®

The grain industry contributed nearly 17 per cdnfiotoria’s gross value of
agricultural production in 2001-02, and in 2003#0dccounted for 30 per cent of the
state’s direct agricultural export¥y.

Up-country storage and handling in Victoria

The up-country storage facilities are largely coliéd by three firms: GrainCorp,
AWB GrainFlow (a subsidiary of AWB), and Australi8ulk Alliance (ABA).

Approximately 76 per cent of wheat receivals inteia were handled by GrainCorp
between 2001-02 and 2005-06, achieved with a n&tafoiwo sub-terminals, 27
primary sites and 63 storage sites. Sixteen pdrneas handled by AWB GrainFlow
which owns and operates five receival sit€dhe remainder was handled by ABA at
its four receival sites, and Viterra which also i@pes two up-country receival sites in
Victoria. An increasing proportion of grain destiner the domestic market is being
stored on-farm and transported to market by road.

183 GrainCorp Operations (201®prt Operationspp. 10-11.

184 H
Ibid.

185 ABARES (2010) Australian Crop Report, report n661December 2010.
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ibid.

187 Victoria Department of Primary Industries (20@5)orities for Action: Victoria’s Grain Industry
p. 2.

18 Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 11.
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Transportation in Victoria

The majority of Victorian export grain is movedgort by rail. Rail has significant
advantages over road for transporting export graiit can transport larger volumes
in shorter periods to meet shipping requirementsraimimise at-port storage.
However, transport to port by road has been inangasnce the deregulation of the
wheat industry®®

A large amount of the Victorian rail network is @&d gauge network. The
Melbourne and Geelong port terminals both have daage rail access, while the
Portland terminal has only standard rail gauge sscdeollowing the withdrawal of
Pacific National from the management of Victorifxisight lines, EIl Zorro entered
into an agreement with AWB GrainFlow to operate tveins to transport grain from
its inland facilities, while GrainCorp has entereth a five year contract with
Asciano. Viterra has a memorandum of understanditig Genesee and Wyoming to
operate one train on Victoria’s broad gauge limeisail grain from Viterra and ABA
sites.

Port terminals in Victoria

There are three export grain terminals in Victorizgarely, Geelong, Portland, and
Melbourne Port Terminal. Both Geelong and Portlarelowned and operated by
GrainCorp. Melbourne Port Terminal at Appleton dockhe port of Melbourne is
owned by a joint venture of ABA and AWB, with eamlvning 50 per cent. ABA has
operational management and control of the termaral, during 2010 ABA became a
wholly-owned subsidiary of Sumitomo Corporatiof.

Geelong is the largest of the terminals in termstofage, with a total vertical storage
capacity of 225 000 tonnes (wheat equivaléHt)t has 99 concrete silos and 66 inner
spaces, and can therefore provide a high degreegoégation between types and
grades of grain. As well as grains and pulses, @geterminal handles woodchips
and imports of fertiliser. Geelong is the largegtional port in Victoria and an
important hub for the movement of cargo into antdadictoria. It is situated at the
western end of Port Phillip Bay, in reasonably elpsoximity to Melbourne Port
Terminal (50 km).

The Portland grain terminal facility is situatectire far west of Victoria near the
border with South Australia (approximately 300 kionfi Geelong Port and 350 km
from Melbourne Port Terminal). It is a deep-watealkiport strategically located
between the ports of Melbourne and Adelaide. tihésinternational gateway for the
Green Triangle Region, an area with an abundanoatafal resources and exports

189 productivity Commission (201@yheat Export Marketing ArrangemenBeport no. 51, Canberra,
p. 257.

1% The ACCC notes that on 23 December 2010 ABA subrhiain access undertaking for the
Melbourne Port Terminal to the ACCC. Wheat Expéuistralia has previously stated that the
operator of the Melbourne Port Terminal is not isgpito be the subject of an access undertaking
for accreditation purposes as it is neither anedited exporter, nor is it an associated entity of
any companies which are accredited exporters. See:
http://www.wea.gov.au/Publications/FactSheets/08062PT. pdf

1 GrainCorp Operations (201®prt Operationspp. 10-11
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grain, woodchips, logs, aluminium ingots and liee&t while import commodities

are alumina, liquid pitch and fertiliser produckbe port is served by rail as well as
by road which bypasses the City of Portland toval®g-hour access. No wheat has
been exported from the Portland terminal during20@8-09 and 2009-10 seasdffs.

Melbourne Port Terminal was commissioned in 2000 fzas 20 steel bins of various
sizes holding a total of 48 000 mt storagalt is designed to operate as a high
throughput just-in-time facility, and typically hdies prime grades of wheat, as well
as barley, canola and rice. On average, approxiyna®eper cent of wheat exported
from Victoria is shipped from Melbourne Port Termuii*

6.2.3 Queensland

Grain production in Queensland

Queensland is the smallest grain producer of therfiainland states and is
responsible for 5 per cent of Australia’s total whproductiort®® In 2004-05, the
gross value of Queensland’s production of fieldrggavas $475 million, or 6 per cent
of the gross value of the state’s total farm praidinc'®® The area planted to wheat in
Queensland in 2009-10 is estimated at just undeitlibn hectares. Total wheat
production is estimated at just under 1.4 mt f@2Q0, which is around 0.6 mt less
than what was produced in the previous season. ¥heduction for the 2010-11
season is forecast to increase to just over 1.#mt.

The major grain production areas in Queenslandna®arling Downs (stretching
from Toowoomba and Warwick in the east to Roma&mallon in the West) and
Central Queensland®

Up-country storage and handling in Queensland

Grain storage and handling infrastructure in Quieekis predominately owned and
operated by two companies. The largest of the&asCorp, which handled
approximately 79 per cent of the state’s wheativete between 2001-02 and 2005-
06.°° It did so through a network of 10 primary sitesl &2 storage siteS°

The second storage and handling company in QuaeehidaAWB GrainFlow, which
handled approximately 21 per cent of the State’savheceivals for the five years to

192 \WEA (2010),2009/10 Marketing Year: Report for GroweBecember, p. 13.
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2005-06°" AWB GrainFlow maintains four receival sites in @asland, all of which
are located in the Darling DowA%.

Transportation in Queensland

Transport of grain for export from receival sitesQueensland is delivered by rail,
where transport of grain for domestic milling ididered by road. The volume of

grain for export is generally three times largartithat for milling®®

Rail services in Queensland are provided by QRdHatj a state-owned corporation
which provides both track and above rail servidése Queensland Competition
Authority has the responsibility of setting thd tariff rates for services offered by
QR National, and accepted an access undertaking@B National on 1 October
2010.

Port terminals in Queensland

There are three grain terminals in Queenslanafalhich are owned and operated
by GrainCorp. The three terminals are all serviogthoth road and rail.

The most significant of these is located at Fislaritslands, near Brisbane. It uses a
combination of multi-commodity sheds, pads and binstore grain, and has a total
capacity of 192 700 tonnes fumigable. As well asrgfor export, the Fisherman
Islands port can handle legumes, cottonseed, nisenas, sugar and woodchf3s.

A further grain terminal is located at Gladstonaides a combination of silos and
bulk sheds to store grain, and has a total capat®® 000 tonnes. The Gladstone
elevator can handle wheat, barley, sorghum, leguamdilseeds, as well as the
export of magnesi&>

GrainCorp also has a grain terminal at Mackaya# &ight concrete silos and pads,
with a total storage capacity of 74 000 tonneswa# as wheat, the Mackay elevator
can handle barley, sorghum, legumes, oilseeds aimea’®

6.3 Industry structure — GrainCorp submissions

6.3.1 GrainCorp 2009 Submission

GrainCorp submitted to the ACCC in 2009 that unlitestern Australia and South
Australia, the Eastern Australian Grain marketighty complex and fragmented,
where:

201 TS Global (2007)Grain Marketing Transition Factsheets: Competitiarthe Domestic Grain

Supply Chainprepared for AWB, Melbourne.
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= in excess of 10 000 active grain growers producarat 15 mt of grain annually.
Wheat represents around 60 per cent of this gradyation

= there is significant production and consumptionalality. No other grain
producing country experiences such variability riaiig production. Accordingly
the ‘residual’ bulk export volumes are highly vée where GrainCorp’s annual
bulk grain exports can range from 0.8 to 10 mt

= Eastern Australia is serviced by over 40 mt of ¢oustorage, comprising of
GrainCorp, AWB, ABA, ABB (now Viterra), other indepdent storage providers
and on farm storage. GrainCorp receives on ave&ageof grain, which accounts
for approximately 60 per cent of grain produced

= alarge number of grain traders aggressively coenfeetthe purchase of wheat
from growers to supply both domestic and exportamsrs, as well as trading
between each other for the purposes of speculamhmanaging customer orders
and logistics—this means that the ownership ofitheat may change hands
many times through the supply chain

= the distinguishing feature of the grain and whedtstry in Eastern Australia is
the primary focus in the supply of grain to domestistomers. Domestic end
users have ‘first call’ on grain produced, currgrmtbnsuming at least 9.5 mt of
grain annually. GrainCorp handles around 4.5 nttamhestic grain, around 45 per
cent of grain consumed domestically

= the export market consumes the ‘residual’ grain ignaot consumed locally. This
is handled at GrainCorp export terminals, Melbou?Poet Terminal and via the
expanding container market. GrainCorp handles ename 4 mt of bulk grain, of
which 80 per cent is generally whéat.

GrainCorp also provided answers to several quesposed by the ACCC. Their
answers included the following points:

Rail is, in almost all circumstances on the eaastdhe most efficient and cost
effective means of moving grain to port.

Evidence given by WEA to the Senate Estimates iHgan 25 May 2009 included
that ‘there is grain travelling from Queensland daw Victoria...?%

There are key differences between grain growingremdlling industries in the
northern hemisphere and in Australia:

The geographical distribution of northern hemisphgnain growing regions
and the tonnages (higher) and volatility (lowerpodduction there make
infrastructure service provision a significantlyfeient commercial
proposition. The development of grain handlingasfructure in Europe has
been significantly different from the growth of timelustry in Australia. The
Australian industry is shaped by its history askection of statutory
organisations and the 69 year presence of thewshdiat export monopoly.

27 GrainCorp,Submission to the ACG@5 April 2009, para. 4.1, p. 14.
28 parliament of Australia, HansaiSlenate Standing Committee on Rural and Regionairéénd
Transport 25 May 2009, p. 54.
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Therefore it is not relevant to compare the stnecbf service provision in the
northern hemisphere to that available in Austrafiss an apples and oranges
comparisorf®

6.3.2 GrainCorp 2010 Submission

GrainCorp’s submission to the ACCC in 2010 states the eastern Australian grain
industry is a highly competitive commodity markehere:

the supply of grain to domestic customers is tlmgny focus. Eastern Australia
produces 17 mt of grain crop annually, of whichnii0is consumed domestically
and 7 mt is exported

of the 7 mt exported annually from eastern Ausatdimt is in bulk and 2 mtis in
containers

of the 5 mt bulk exports, 4 mt is exported via G€&orp’s bulk elevators and 0.5-
1 mt is exported from the Melbourne Port Termfal.

GrainCorp also provided information around chartgesapacity:

Total GrainCorp terminal capacity for the 2010-#as0n increased from 12 mt
pato 15.12 mt. This was achieved through improvesia supply chain
efficiency, including improved rail, road and shipgp accumulation planning and
execution.

Total eastern Australian bulk grain export capapwill expand to approximately
20 mt following completion of new project and updga.

Capacity expansion projects for bulk and contagram export include:

= commissioning of the Wilmar Gavilon former sugapet terminal in
Queensland, which will add 0.5 mt of bulk exporigrcapacity

= upgrade of the former Dunavant Cotton grain stoegkcontainer packing
capacity at Moree and Narrabri, which will increasatainer export capacity
by 0.5 mt

» the P&O berth at Kooragang Island, Port Waratdieatcastle, and the
Lascelles Wharf Project at Geelong, which togetti#radd up to 2 mt of bulk
elevation capacity™

6.4 Regulatory Regimes

Since 1 October 2009, access to GrainCorp’s portitals for the export of bulk
wheat has been regulated via an access underiagoepted by the ACCC. The
Melbourne Port Terminal currently does not haveA&TCC access undertaking in
place. However, on 23 December 2010 Australian Bdiiknce submitted an access
undertaking for the Melbourne Port Terminal to #@CC for assessment.

29 GrainCorp,Supplementary submission to the AGQ& June 2009, pp. 23-25
210 GrainCorp,Submission to the ACC22 September 2010, pp. 3-4.
21 ibid, pp. 3-4, 9.
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The regulatory framework applying to port termingkrators under state-based
regulators in New South Wales, Victoria and Quesamsis outlined below.

6.4.1 New South Wales

No regulatory framework specifically applies to fp@rminal operators in New South
Wales other than the 2009 Undertakings. Rathere thiee commercial agreements
with the port corporations, and with stevedoreland and sea transport operators.
Agreements are either based on common user accdssaly with clients if they

are able to offer guaranteed allocations.

The terms and conditions offered by the port capons for port access are not
specified by the regulatory framework. In practicmst key port facilities make their
terms and conditions publicly available so thaeptial customers are able to assess
and potentially negotiate charges. Port corporatlease facilities they own or

control to other service providers and this usugilees the tenant exclusive long-term
access. In addition to this, some port chargeseeified under Part 5 of tiRorts

and Maritime Administration Act 199BISW).

There has been much discussion over the regultamework in place for New
South Wales ports themselves (as opposed to thégporinal operators). New South
Wales committed to the National Reform Agenda (NRAJ the Competition and
Infrastructure Reform Agreement in February 2006.

6.4.2 Victoria

In 1995, as part of the privatisation of the Gifalavator Board, the Victorian
Government introduced specific legislation in tbend of theGrain Handling and
Storage Act 199%Vic) to regulate specific prescribed grain shifgpservices at
Portland and Geelong. The purpose of this leg@tas to promote competition in the
storage and handling of grain, ensure chargesaararid reasonable, and ensure
reasonable access to grain facilities.

Following amendments made in 2003 to the Grain Hiagénd Storage Act, direct
price regulation of the services at the ports o#lGeg and Portland was replaced by a
negotiate-arbitrate access regifidnder the new framework, GrainCorp, the
owner/operator of the regulated terminals, wasireduo provide access to its export
grain handling and storage facilities on ‘fair aedsonable terms’. Under the access
regime, an access seeker can request an accegteptovprovide it with prescribed
services from a significant infrastructure facility

Under the Grain Handling and Storage Act, the ES@sponsible for the regulation
of significant infrastructure facilities in the iastry of facilitating the export shipping
of grain. Section 14 of the Grain Handling and &ger Act sets out the specific
objectives of the ESC in regulating the grain hangdand storage industry:

= to promote competition in the storage and handiihgrain

%12 Regulation of prices for prescribed services diasontinued on 9 October 2003.
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= to protect the interests of users of the grain hag@nd storage facilities in terms
of price by ensuring that charges across userslasdes of services are fair and
reasonable

= to ensure users and classes of users have fareasdnable access for grain to the
port facilities whilst having regard to the compigéness and efficiency of the
regulated industry.

Also under the Grain Handling and Storage Act,EB€ is confined to resolving
access disputes between access seekers and aosedsrp and to arbitrate any
disputes over the conditions of access that cootde resolved through commercial
negotiation. Under the negotiate/arbitrate framéwtire ESC will only make a
determination concerning prices if notified thattjges cannot agree on terms and
conditions of access to the prescribed services.

In January 2008, ABA and GrainCorp made an appdindb the ESC for general
access determinations (seeking approval of thegsexpundertakings) under section
19 of the Grain Handling and Storage Act. The Ef&@l determination (16 April
2008) was not to make general access determinatiaidy on the basis that the ESC
was not satisfied that the access providers sulsitgraddressed the specific
requirement of the ESC as to non-discriminatoryeast

In May 2009, the ESC released its final reviewha Victorian grain handling and
storage access regime, which considered whethesscegulation through the Act
should continue to apply to any or all bulk graantlling terminals in Victoria, and if
so what changes would need to be made to the Astdore that it could be certified
as an effective state-based access regime.

The ESC previously found that increased competiberveen facilities had reduced
the need for regulation, and the ESC was not caedthat the risk of misuse of
market power was sufficient to warrant the conttraraof access regulation. The
ESC recommended that the Grain Handling and Stokagieease to apply on 1
October 2009 in order to ensure a smooth transiadaderal regulatory
arrangements.

In accordance with this recommendation, on 28 $eipée 2009 the Minister for
Finance, Workcover and the Transport Accident Cossian determined that the
facilities used for grain bulk handling in the moaf Geelong, Melbourne and
Portland are no longer 'significant infrastructtaeilities'. The effect of this
determination is that the Grain Handling and Steragt regulatory framework
ceased to apply to those ports from 1 October Z869.

3 gection 17(1) of the GHS Act states that a prewidust provide access to the prescribed services

on fair and reasonable terms and conditions. Stibse@®) states that the terms and conditions of
access must not vary according to the identithefgerson seeking access.

214 Essential Services Commission (208@)iew of the Victorian Grain Handling and Storage
Access Regimé&inal Report, May, pp. 11-12.




6.4.3 Queensland

The Queensland Competition Authority (QCA) deteresithe fair and reasonable
terms and conditions of access to terminals whaletbeen ‘declared’ for third party
access under ti@ueensland Competition Authority Act 199he Authority’s
responsibilities in relation to Ports are to:

= assess and approve access undertakings for potéseatefor Third Party Access
= arbitrate access disputes

= enforce breaches of access obligations

* investigate and monitor prices for ports declamchionopoly prices oversight

= assess competitive neutrality.

At present, no grain port terminals are the sulpéet QCA-administered access
regime.

6.5 The Productivity Commission inquiry

The Productivity CommissiorPC) conducted an inquiry into wheat export marketing
arrangements, publishing its final report on 1 2@¢0. In its final report, the PC
stated that access to port terminal facilitiesespnted the most significant issue in its
inquiry, and that the ability of wheat exportersatxess port terminal facilities is
critical to the success of the deregulated mérket.

The PC identified several characteristics partictdahe wheat export industry in the
eastern states:

A significant proportion of wheat is consumed ddmaby. Wheat is exported and
consumed domestically. Wheat destined for domesaidkets is often delivered
directly from farms to end uset¥

Bulk wheat transport faces competition from transpocontainers and bag3.he
bulk supply chain competes with exports in contarand bags and the storage and
transport of grain for sale in the domestic markéfThere is also a wider choice of
storage service providers in the eastern statdseanajor bulk handlers storage
networks overlap to some extent, and compete withpendent storage providers.

Bulk wheat storage faces competition from on-faionegje. The east coast typically
has more private on-farm storage, more competitidulk handling facilities and
more contestability in the supply chain than thewveeast’® Major bulk handler
storage capacity is approximately 20 mt and on fstorage is 12 nf€° The trend

215 Productivity Commission (201@)yheat Export Marketing ArrangemenBeport no. 51, Canberra,
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toward on-farm storage began prior to deregulatiomjt is likely that a deregulated
environment gives increased incentives for grotersse on-farm storagé* Since
deregulation, uneconomic bulk storage facilitiegehbeen closed down due to the
increase in site-based costffg.

There may be competition in provision of port sssiBulk grain export terminals in
New South Wales, Victoria and South Australia ofmetdy GrainCorp, Melbourne
Port Terminal and Viterra are in relatively clogexpmity and might compete for
some grain throughpat?

The share of wheat transported by road has incréaskative to rail transportPrior

to deregulation, 80-100 per cent of export whedat tk@nsported by rail in the eastern
states, excluding road transport from farm to yelteival sites. Since then it is likely
that the share of grain transported by road hasf8 This is partly a result of the
privatisation of rail and deregulation of the wheaport industry, as:

= the cost efficiency of road compared with rail spart has improved due to
investment in road infrastructure and increaseadcipof heavy vehicles.

= competition in the wheat export market puts inceegsressure on peak
periods, resulting in increased use of trucks muaction with rail transport.

= more cost reflective freight rates are being sedsscthe different segments of
the network. This has meant that in some areastraadport is now more cost

effective??®

Investment in transport infrastructure is likelytie required in the futurdhe
Productivity Commission suggested that a thorowggt-benefit analysis, taking into
account the economic and social costs and benéfitad and rail use, is required®

6.6 Impact of flooding on the 2010-11 harvest

In response to flood events in eastern Australidamuary 2011, ABARES published
a special report outlining the effects of the flaodvarious commodities. Recent
flooding in eastern Australia is estimated to heagced agricultural production by
at least $500-600 million. At the time of publicatiit was considered too early to
estimate the likely total losses in grain productioowever, ABARES noted that if 1
million tonnes of the production not yet receivedgpain handlers or held on farm
was lost, the total cost would be around $250 arifff’ Heavy rainfall during

2! ibid, p. 259.

222 ibid, pp. 261-2.

223 ibid, p. 68.

224 ibid, p. 257.

225 ibid, pp. 263-5.

226 ibid, p. 251.

227 ABARES (2011),The impact of recent flood events on commodiil@ARES Special Report,
Canberra, January 2011, p. 1.




November and December 2010 has had broader effiedte quality of production
and delays to the winter grain harv&ét.

The effects of the rainfall and associated floodiage been varied throughout the
eastern states:

QueenslandThe harvest is already complete in central Quaadslin southern
Queensland, the harvest was 70-80 per cent compieteto the floods and is
unlikely to progress further, resulting in the atb@amment of unharvested winter
crops. The rain line between Toowoomba and theefinsan Islands grain
terminal in Brisbane is damaged and could take hsott repair, and may cause
some disruption to the transport of grain for expor

New South Wale§he harvest in the north was largely finished praoflooding
and has sustained limited impact, and the harmesiel south was progressing at
the time of publication. Significant rainfall hafeted grain quality.

Victoria: The winter crop harvest is around 80 per cent detapn Victoria and is
currently a month behind schedule. Further harekgteather damaged crops in
the flood affected regions, such as the Wimmerkkesdy to be limited®*°

While the rainfall and flooding has caused siguifitshort term damage, there may
be some benefit to agriculture production in thelme to long term through
increases in soil moisture, improved pasture grawithincreased water storages.
In the current season, the value of winter cropetsas not expected to be
significantly reduced further. Adverse effects ba guality and volume of exports are
likely to be offset by higher grain prices on wonhérkets.*?
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7 Appendix D: Legislative framework and
outlook

7.1 Access test

TheWheat Export Marketing Act 20@¢8th) the WEMA) came into effect on 1 July
2008. The WEMA Act and associated transitionaldiegion replaced the Export
Wheat Commission with a new statutory body, Whegudgts Australia\WEA),

which has the power to develop, administer andreafan accreditation scheme for
bulk wheat exports, including the power to graatyy suspend or cancel an
accreditatiorf>>

Under the WEMA, parties without WEA accreditatiae @rohibited from exporting
wheat in bulk from Australia. Parties seeking aditegion as bulk wheat exporters
must be deemed by the WEA to be ‘fit and propevimgregard to certain criteria.
The WEMA further provides that parties seeking buheat export accreditation that
also provide ‘port terminal services’ (Port Termi@gperators) must satisfy an
additional ‘access test.’

Part of the ‘access test’ is linked to Part llIAtbé Competition and Consumer Act
2010 (Cth) the Act), (previously thelTrade Practices Act974 (Cth)). The relevant
part of the access test will be satisfied if either

= the ACCC has accepted from a person who owns oatgsea port terminal
facility used to provide a port terminal serviceaatess undertaking under
Division 6 of Part IlIA of the Act, and that undaking relates to the provision to
accredited wheat exporters of access to the pwonirtal service for purposes
relating to the export of wheat; or

= there is in force a decision under Part IIIA of et that a State or Territory
regime is an ‘effective access regime’ and thainegprovides for access to the
port terminal service for purposes relating togkport of wheat.

Under the ‘access test’ providers of port terms®lices must also comply with
‘continuous disclosure rules’ set out in subsec#d() of the WEMA. In summary,
the continuous disclosure rules require the Pamtnireal Operators to publish on their
website:

= their policies and procedures for managing demang@drt terminal services
(which GrainCorp has titled its Port Terminal Seed ProtocolsRTSP))

= a statement, updated daily, setting out, amongstr ahings, the name of each
ship scheduled to load grain using port terminalises, the estimated date on
which grain will be loaded into the ship, the datewhich the ship was nominated

23 The relevant transitional legislation is tWéeat Export Marketing (Repeal and Consequential

Amendments) A@008(Cth).
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and the date on which the nomination was accepitésigtatement is commonly
termed the Shipping Sterfi}’

GrainCorp has submitted its Proposed 2011 Undergatki the ACCC pursuant to
Part IlIA of the Act for the purpose of satisfyitfte access test.

7.2 Productivity Commission inquiry

The Productivity Commission (PC) completed an inginto the wheat export
marketing arrangements following the deregulatibthe industry. The PC has
provided a final report to the government which welsased on 1 July 2010. The
report made several findings and recommendatiockjding:

The accreditation scheme has facilitated a smaattsition but the benefits will
rapidly diminish in the post-transitional phasecheditation and WEA should be
abolished on 30 September 2011.

The access test has provided greater certaintyadders and made access easier, more
timely, and less costly compared to reliance or Fl@vr of the Act. The access test
should remain in place for a further three yeatd 86 September 2014.

The benefits of the access test will diminish aodld become costly in the long term.
Therefore, from 1 October 2014 regulated accesslghely on Part IlIA of the Act
supported by mandatory disclosure and a voluntadg ©f conduct.

The full report is available on the PC website at

http://www.pc.gov.au/projects/inquiry/wheatexpaport

As at the date of release of this issues papegdkiernment has not yet responded to
the PC’s report.

7.3 Legal test for accepting an access undertaking
under Part 1A

Part IlIA of the Act establishes a regime to asistl parties to obtain access to
services provided through facilities with naturadmopoly characteristics to promote
competition in upstream or downstream markets.

Part IlIA provides three main mechanisms by whicbess can be obtained to
infrastructure:

= declaration of a service (under section 44H) abdration (under section 44V);

= access undertakings and access codes (under setiddA and 44ZZAA
respectively); and

%4 gee subsection 24(4) of the WEMA for detail althetcontinuous disclosure rules.
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= decision that a State or Territory access reginedéféctive (under section 44N).

In relation to access undertakings, a provider ér&ice (or a person who expects to
be the provider of a service) may give an undengko the ACCC in connection with
the provision of access to the service. An undertpinay specify the terms and
conditions on which access will be made availablihird parties. The ACCC may
accept the undertaking if it thinks appropriateltoso after considering the matters
set out in subsection 44ZZA(3).

If the ACCC accepts the undertaking, the provideeguired to offer a third party

access in accordance with the undertaking. An aasedertaking is binding on the
access provider and is able to be enforced in éaeidl Court upon application by
the ACCC.

An undertaking may be withdrawn or varied at anyeti but only with the ACCC’s
consent.

In assessing a proposed access undertaking undéilRaf the Act, the ACCC
must apply the test set out in subsection 44ZZA{B)ch provides that the ACCC
may accept the undertaking if it thinks it apprapgito do so, having regard to the
following matters:

= the objects of Part IlIA of the Act, which are to:

= promote the economically efficient operation o w$ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets; and

= provide a framework and guiding principles to enege a consistent
approach to access regulation in each industry;

= the ‘pricing principles’ specified in section 44ZZ®f the Act (see further
below);

= the legitimate business interests of the providen® service;

= the public interest, including the public interashaving competition in markets
(whether or not in Australia);

= the interests of persons who might want accedseteervice;

= whether the undertaking is in accordance with aess code that applies to the
service; and

= any other matters that the ACCC thinks are relevant

In relation to the pricing principles, section 44ZX of the Act provides that
regulated access prices should:
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* be set so as to generate expected revenue foukated) service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated service or
services; and

* include a return on investment commensurate wighrédigulatory and commercial
risks involved; and

= that access price structures should:
= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

= not allow a vertically integrated access providesét terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesatohigher; and

= access pricing regimes should provide incentivesdoce costs or otherwise
improve productivity.

7.3.1 WEMA

The ACCC considers that the regulatory scheme ksttald by the WEMA, and the
rationale for the inclusion of the access teshengtatute are, under section
4477ZA(3)(e), matters relevant to the current decisi

In particular, the ACCC acknowledges that the ititenof Parliament to promote
competition in the export of bulk wheat has varidimensions, including:

= the promotion of competition between marketerdlieracquisition of bulk wheat
from growers;

= the promotion of competition between exporterstifierexport of wheat from
Australia; and

= the concomitant promotion of competition for asatex products and services,
such as supply chain services and grower services.

The ACCC further acknowledges Parliament’s recagmithat the promotion of
competition in the form described may potentiakylimited by anti-competitive
conduct associated with port terminal facilitiesd @ahat the inclusion of the access
test demonstrates a clear intention to legislatesues to mitigate the possibility of
such conduct undermining the broader intent ofegeslation.

7.3.2 The objects of Part IlIA and the public inter  est

The ACCC considers it appropriate, in having redarthe matters in section
4477A(3)(aa) and (b) of Part IlIA, to have somearbto the competitive
environment in which the services the subject efuhdertaking are provided. That
is, section 44ZZA(3)(aa), by referring to the olbgeaf Part IlIA, recognises the
promotion of the economically efficient operatidi wse of and investment in
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infrastructure, thereby promoting competition irsttpam and downstream markets,
while section 44ZZA(3)(b) refers to the public irgst, including the public interest in
having competition in markets (whether or not irs&alia).

The ACCC considers that economic efficiency hasdlmomponents.

» Productive efficiency refers to the efficient ugeasources within each firm such
that all goods and services are produced usingp#st cost combination of inputs.

= Allocative efficiency refers to the efficient allatton of resources across the
economy such that the goods and services thatradeiged in the economy are
the ones most valued by consumers. It also redettsetdistribution of production
costs amongst firms within an industry to minimisgustry-wide costs.

= Dynamic efficiency refers to the efficient deploymef resources between
present and future uses such that the welfareadtyos maximised over time.
Dynamic efficiency incorporates efficiencies flogifrom innovation leading to
the development of new services, or improvemengsaduction techniques. .

7.4 Recent changes to Part IlIA

TheTrade Practices Amendment (Infrastructure AccessPB10 (Cth) took effect
on 14 July 2010 and introduced changes to Partdfithe Act, including to the
procedures set out in Part IllA for the assessrokatcess undertakings.

7.4.1 Timeframes for ACCC decisions and stopping th e clock

Subsection 44ZZBC(1) of the Act now provides timat ACCC must make a decision
on an access undertaking application within thepesf 180 days starting at the start
of the day the application is received (referredsothe expected period’).

If the ACCC does not publish a decision on an acaeslertaking under
section 44ZZBE of the Act within the expected pdyiib is taken, immediately after
the end of the expected period, to have:

= made a decision to not accept the application; and

= published its decision under section 44ZZBE andeiésons for that decision: see
subsection 44ZZBC(6).

= The changes to the Act also introduce provisionsstopping the clock’ that
mean certain time periods are not taken into adoatien determining the
expected period (see subsection 44ZZBC(2)). Inqudar, the ACCC may
disregard a period:

= by written agreement between the ACCC and the aquewider, and such
agreement must be published: subsections 44Z7ZB%(8);

= jf the ACCC gives a notice under subsection 44ZZBOAequesting information
in relation to the application;
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= jf a notice is published under subsection 44ZZBDx%jting public submissions
in relation to the application;

= adecision is published under subsection 44ZZCBerring consideration of
whether to accept the access undertaking, in wirale part, while the ACCC
arbitrates an access dispute.

7.4.2 Amendment notices

Subsection 44ZZAAA(1) provides that the ACCC mayegan ‘amendment notice’ in
relation to an undertaking before deciding whetbeaccept the undertaking.

An ‘amendment notice’ is a notice in writing to thecess provider that specifies:

= the nature of the amendment or amendments (thedgexl amendment or
amendments’) that the ACCC proposes be made torttiertaking; and

= the ACCC'’s reasons for the proposed amendment endments; and

= the period (the ‘response perigdvithin which the person may respond to the
notice, which must be at least 14 days after tlyetloe notice was given to the
person: see subsection 44ZZAAA(2).

An access provider may give a revised undertakimgsponse to the notice (within
the response period), incorporating amendmentsested in the notice, and provided
that undertaking is not returned to the provideth®yACCC, that revised undertaking
is taken to be the undertaking the ACCC is assgssider Part IlIA: see subsections
4477ZAAA(5) & (7). In other words, the access praiagnay ‘swap over’ the revised
undertaking for the original undertaking if it agseto the amendments suggested by
the ACCC in the notice.

If the access provider does not respond to the@atithin the response period, it is
taken to have not agreed to the proposed amendswbdection 44ZZAAA(8). If the
access provider provides a revised undertakingiicatporates one or more
amendments that the ACCC considers are not ofahee proposed in the
amendment notice, and which do not address themsder the proposed
amendments given in the amendment notice, the A@Q& not accept the revised
undertaking and must return it to the provider withl days of receiving it:
subsection 44ZZAAA(6).

The ACCC is not required to accept the revised ualli|g under section 44ZZA
even when it incorporates amendments (see subsektitZAAA(9)) and does not
have a duty to propose amendments when considehether to accept the
undertaking (see subsection 44ZZAAA(10)).

7.4.3 Other changes

Information requests
Subsection 44ZZBCA(1) provides that the ACCC maae@ person a written notice
requesting the person give to the ACCC, withinecsjed period, information of a
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kind specified in the notice that the ACCC conssdmay be relevant to making a
decision on an access undertaking application.

As noted above, the period within which the ACCQuests information constitutes a
clock-stopper.

Fixed principles

Section 44ZZAAB of the Act now provides that anesxundertaking given to the
ACCC under subsection 44ZZA(1) may include one orarterms that, under the
undertaking, are fixed for a specified period (kmoas ‘fixed principles’). Such
principles must extend beyond the term of the ula#terg: subsection 44ZZAAB(3).




Attachment A

GrainCorp Operations Limited

Port Terminal Services Access Undertaking

Amendment Notice

20 June 2011




Section 44ZZAAA(1) Amendment Notice

The Australian Competition and Consumer CommisgAdDCC) gives this
amendment notice to GrainCorp Operations Limiteca{®orp) under section
4477AAA(1) of theCompetition and Consumer Act 20Txh) (Act).

The ACCC may issue an amendment notice settingropiosed amendments to an
undertaking given to the ACCC under section 44ZAflthe Act. On 22
September 2010, GrainCorp gave the ACCC an undegakder section 44ZZA(1)
of the Act [with a minor amendment made on 31 Jan@@11] (Proposed 2011
Undertaking).

The ACCC'’s proposed amendments to the Proposed 20dértaking, including the
reason for each proposed amendment, are set thus inotice. References in this
amendment notice to the ‘Explanatory Statementrei@rences to the ACCC
Explanatory Statement to the Draft Amendment Natteased on 2 June 2011.

Part 1 of this notice sets out the proposed amentine the General Terms, Part 2
sets out the proposed amendments to the Standdr@id?minal Services in Schedule
2 and Part 3 sets out the proposed amendments fotth Terminal Services
Protocols in Schedule 3 of the Proposed 2011 Uakied.

Typographical errors should be corrected, and aefesences to amended clauses,
should be updated.

GrainCorp has until 5pm on 4 July 2011 (“due date™espond to this notice.
GrainCorp may give the ACCC a revised undertakmgiporating the proposed
amendments in response to this notice. If Grain@ogs not respond by the due date,
the proposed amendments are taken to not be addepterainCorp.




1 General Terms

The following proposed amendments relate to vargarseral provisions of the
Proposed 2011 Undertaking.

1.1 Proposed amendment

Clause 1.1, subsection (f), insert the following —

At the date of this Undertaking, the ‘access testler the WEMA requires:
AND

Clause 6.3, subsection (b), insert the following —

a. Atthe date of this Undertaking, an Applicant iqued to be an Accredited
Wheat Exporter. However, if the requirement tocagbaccreditation under
the WEMA, or any other applicable legislation,esnoved at any time
during the term of this Undertaking, an Applicanishotherwise be entitled
to export Bulk Wheat. It is the responsibilitytbé Applicant to ensure that
they are in compliance with the relevant legal nexjuents for the purposes
of exporting Bulk Wheat.

Reasons

In each of the above clauses, the words ‘at the afathis undertaking’ should replace
the word ‘currently’, to allow for the possibilithat the government may accept the
Productivity Commission’s (PC) recommendation tolelh the access test from
2014. The PC recommendations and “establishmentgioas” of the Proposed 2011
Undertaking are discussed in further detail inisec8.3.2 of the Explanatory
Statement, pages 21-2.

1.2 Proposed amendment

Clause 1.1, insert the following —

=  The ACCC monitors compliance of undertakings ac@pihder Part IIIA
of the CCA.

(b) The ACCC may approve the Regulated Access, PrammigMonitoring
Committee or a member of the ACCC to exercise &stgrmaking
function under this Undertaking on its behalf aimalt tapproval may be
subject to any conditions which the ACCC may impose

Reasons

The ACCC notes that the Proposed 2011 Undertakiclgdes provisions for the
ACCC to authorise ACCC Commissioners to exercisepttwers conferred on it




regarding the non-discrimination and arbitratioayisions. As explained in the
reasons for proposed amendment 1.8, the provisionld be that the ACCC may
approve ACCC Commissioners to exercise the powappmint an arbitrator to avoid
confusion for both the access provider and acaasgess regarding the use of the
term authorise. The approval provisions shouldxtereled to cover all the ACCC'’s
functions and powers under the Proposed 2011 Uslded. Extending the approval
provisions will allow the ACCC to respond and acaitimely manner, thereby
facilitating the efficient operation of the undditag. This will assist GrainCorp in
running its operations efficiently for the benefitthe supply chain.

The ACCC notes that the Regulated Access, Priaidg\donitoring Committee is
comprised of several ACCC Commissioners.

Clause 1.1(i) must state the correct the nameeoRigulated Access, Pricing and
Monitoring Committee.

This is considered further in section 5.3.1.4 ef Bxplanatory Statement, page 59.

1.3 Proposed amendment

Clause 4.1, subsection (a), insert the following —

1. the negotiation of any new Access Agreement entiated or to be entered
into, by the Port Operator and a User in respeé&tast Terminal Services to
be provided by the Port Operator at any time dutiegperiod
1 October 2011 to 30 September 2014;

Reasons

The ACCC notes that certain provisions in GrainGoRyoposed 2011 Undertaking
take effect on different dates. The publish-negetabitrate provisions take effect on
1 August 2011 and relate to the negotiation of Asokgreements that do not
commence until, or after, 1 October 2011.

The ACCC notes that for a two-month period, cerpaovisions of the Proposed 2011
Undertaking will operate alongside the 2009 Undeniz

To prevent potential confusion due to the operadibiwo concurrent undertakings, it
is appropriate to amend clause 4.1, thereby expriassting the scope of the
Proposed 2011 Undertaking to Access Agreementsiiaiperate during the term
of the Proposed 2011 Undertaking.

This is discussed in further detail in section B& the Explanatory Statement,
pages 20-1.




1.4 Proposed amendment

Clause 5.5, insert the following subsection (b) —

For the avoidance of doubt, Shipping Stem Mainteaas a Port Terminal
Service to which clause 5.5(a) applies.

AND
Clause 5.5, insert the following subsection (c) —

Within five Business Days of executing an Accesse&gnent with its own
Trading Division, GrainCorp must provide to the AC@ copy of that Access
Agreement.

AND
Amend subsection 5.5(d) —

The ACCC may approve a member of the ACCC to egerany powers unde
clause 5.5(c) or Schedule 6 of this Undertakindpenalf of the ACCC.

Reasons

Shipping stem maintenance is a Port Terminal Setaavhich GrainCorp’s
undertaking, including its non-discrimination preians, applies. It is appropriate that
there is greater clarity regarding the requirenfienGrainCorp to not discriminate in
the provision of this service.

It is appropriate for GrainCorp to provide the AC@€h a copy of an Access
Agreement executed with GrainCorp’s own Tradingi§lon to enable the ACCC to
assess GrainCorp’s compliance with the non-disoci@airy access provisions in
clause 5.5 of the Proposed 2011 Undertaking.

This is discussed further in section 3.3.3.2 ofElRplanatory Statement, pages 24-5.

GrainCorp should provide that the ACCC may approather than authorise, a
member of the ACCC to make a decision regarding@iapment of an arbitrator
under clause 7.5. The use of the word approveeifeped to avoid any confusion for
either the access provider or the access seekehwiay arise with the use of the
term authorisation which has specific meaning eGbmpetition and Consumer Act
2010(Cth).

The ACCC notes that if these proposed amendmeatsdapted in the undertaking,
the numbering of the existing clause 5.5 in thgpPsed 2011 Undertaking will be
renumbered clause 5.5(a)-(e) and references testitnss amended in line with the
renumbering.




1.5 Proposed amendment

Insert the following clause —
5.7 Request for information

2 The ACCC may, by written notice, request GrainCorprovide
information or documents that are required by tiCA& for the reason
specified in the written notice to enable it to Ekee its powers or
functions in relation to this Undertaking.

[92)

3 GrainCorp will provide any information requestedtbhg ACCC under
clause 5.7(a) in the form and within the timefrafipeing not less than
14 days) specified in the notice.

Reasons

The ACCC notes that under the current drafting &i®Corp’s Proposed 2011
Undertaking, it may obtain information from Grain@dhrough an ACCC directed
audit. Further, the ACCC may obtain informatiormay time on a voluntary basis.
These methods of information gathering may notgpapriate in every instance.
Specifically, an audit may not lead to the timetg\psion of information to the
ACCC and is limited to information related to thenadiscrimination provisions of
the Proposed 2011 Undertaking. Broader informagiamtihering powers should be
included in GrainCorp’s undertaking to allow the @C to exercise its powers and
functions.

This is discussed further in section 5.3.2 of thpl&natory Statement, pages 59-60.

1.6 Proposed amendment

Clause 7.1, subsection (b), insert the following —

= the terms of the Initial Port Terminal ServicestBecols or the Port
Terminal Services Protocols applying at the timéhefAccess Application
or

= adecision by GrainCorp to vary the fees at whiolt Perminal Services
are provided to reflect changes to the ConsumeeMnidex.

Reasons

The ACCC notes that the Indicative Access Agreerattathed to the Proposed 2011
Undertaking exempts disputes based on a changeewdue solely to a change in the
Consumer Price Index. The ACCC notes that the tiespasolution provisions of the
Proposed 2011 Undertaking do not explicitly exedigputes based on price
increases in Fees to reflect changes in the ConsBriee Index.
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The inconsistency between the Proposed 2011 Urilegtand the Indicative Access
Agreement should be rectified. Specifically, iajgropriate to narrow the
circumstances under which Disputes can be raisddrihe Proposed 2011
Undertaking, to prevent price disputes where prazesvaried solely to reflect
changes in the Consumer Price Index. The ACCC dersthat the proposed
amendment appropriately balances the legitimatabss interests of GrainCorp with
the interests of access seekers.

This is discussed further in section 3.3.3.5 ofERplanatory Statement, pages 26-7.

1.7 Proposed amendment

Clause 13.1, insert the following definition —

“Consumer Price Index”means the Eight Capital Cities Weighted Average
All Groups Consumer Price Index number publishedthigyAustralian Bureau
of Statistics.

Reasons

The proposed amended clause 7.1(b)(ii) refersadCitnsumer Price Index (see
proposed amendment 1.6 above), and thereforénitthe interests of clarity to
include a definition of Consumer Price Index in Breposed 2011 Undertaking.

1.8 Proposed amendment

Clause 7.5(b), amend as follows —

If within five Business Days of receiving noticeancordance with clause
7.5(a), the ACCC advises GrainCorp and any othey pa the Dispute in
writing that it wishes to be the arbitrator in respof the Dispute, then the
ACCC will be appointed to arbitrate the dispute #melarbitration will be
conducted in accordance with clause 7.6. The AC@§ approve a member ¢
the ACCC to make a decision under this clause Y.5(b

—n

AND
Clause 7.5, subsection (d), insert the following —

Within two Business Days of the parties agreeingritrator, GrainCorp must
notify the ACCC of the name of the arbitrator.

Reasons

GrainCorp should provide the ACCC with detailsiu# tarbitrator appointed by the

parties. Clause 7.7 of the Proposed 2011 Undedadets out the arbitration process
where the ACCC is not the arbitrator. The procdissva for ACCC involvement and
actually requires the arbitrator to keep the AC@Gformed about the progress of the
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arbitrator. Considering the ACCC'’s involvement e tarbitration process even when
not acting as arbitrator, it is a clear step tovjgte the ACCC with the name of the
arbitrator once appointed.

This is discussed further in section 3.3.3.5 offRplanatory Statement, page 27.

GrainCorp should provide that the ACCC may approather than authorise, a
member of the ACCC to make a decision regarding@iapment of an arbitrator
under clause 7.5. The use of the word approveeifeped to avoid any confusion for
either the access provider or the access seekehwiay arise with the use of the
term authorisation which has specific meaning eGbmpetition and Consumer Act
2010(Cth).

Port Terminal Services Protocols variation process
The following discussion relates to proposed amesrds1.9-1.14.

The Port Terminal Services Protocols (PTSP) priessrhow GrainCorp will operate
its ports regarding bulk wheat export. GrainCorpymary the PTSP in accordance
with the process set out in its Proposed 2011 Uakielg. The PTSP variation
process requires the following amendments to ertbarprocess is fair and
transparent.

1.9 Proposed amendment

Clause 9.2, insert the following —

(b) the Port Terminal Services Protocols mustiné, continue to be, a
comprehensive statement of GrainCorp’s policies@odedures for
managing demand for Port Terminal Services;

Reasons

In order to provide sufficient certainty to accesskers, the PTSP should be a
comprehensive document that encompasses all ohGogp’s policies and
procedures for managing demand for Port Terminali&es. The ACCC is concerned
that this has not been the case at all times uhéde2009 Undertaking. To ensure
clarity and certainty, the Proposed 2011 Undertakimould expressly provide that
the PTSP must be, and continue to be, a compreleedscument.

This is discussed further in section 3.3.1.1 ofElRplanatory Statement, pages 52-3.

1.10 Proposed amendment

Clause 9.3, subsection (a)(iii), insert the follog/i—

(C) GrainCorp collating, reviewing and considerthg responses from
interested parties in good faith;
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Reasons

GrainCorp should consider responses received asfpewnsultation during the
variation process in good faith. The extensiorhef‘actively consider’ requirement
in the Proposed 2011 Undertaking to a ‘good faigigiuirement would put GrainCorp
in line with other port operators and result in gistent regulation. The introduction
of a good faith requirement will encourage mearuhgbnsultation.

This is discussed further in the Explanatory Statetnat section 5.3.1.2, pages 55.

1.11 Proposed amendment

Clause 9.3, subsection (a)(iii), insert the follog/i—

(D) subject to clause 9.3(a)(iv),GrainCorp publnghon its website any written
submissions received from interested parties utiigiclause 9.3(a)(iii)
within 5 Business Days of receiving trsatbmission

AND
Clause 9.3, subsection (a), insert the following —

GrainCorp is not required under clause 9.3(a)ij){o publish on its website
any written submissions which are offensive, abeisivinappropriate for
publication. GrainCorp will however provide anychitsubmission to the
ACCC within 5 Business Days of receiving the sulsiois.

Reasons

In the interests of transparency, GrainCorp shbeldequired to publish all written
submissions received during the PTSP variationgg®ecTransparent consultation
will facilitate dialogue between GrainCorp and ascseekers in the variation process.

Publishing all submissions may not appropriatelamee the interests of access
seekers with the legitimate business interestsrain@orp. The requirement to
provide those submissions that are not publishe@ramCorp’s website to the
ACCC, therefore, will allow the ACCC to monitor thariation process.

This is discussed further in the Explanatory Statetnm section 5.3.1.2, pages 55.

The ACCC notes that if this proposed amendmentapted in the undertaking, the
numbering of the existing clause 9.3(a)(iv) in Breposed 2011 Undertaking will be
renumbered clause 9.3(a)(v).




1.12 Proposed amendment

Clause 9.3, subsection (a)(iii), insert the follog/i—

(E) at any time during the consultation processeatiais clause 9.3(a)(iii)
GrainCorp may prepare and circulate a further vianao the proposed
changes to take into account feedback from intedgsarties or from the
ACCC. To avoid doubt, this clause 9.3(a)(iii)(E)edaot require GrainCorp
to recommence the consultation process under cBa@¢a)(iii).

Reasons

If the Proposed 2011 Undertaking is amended toessty allow GrainCorp to amend
a proposed variation based on consultation, thatiam process will benefit from
increased efficiency and a greater ability for @Gorp to respond to consultation.

Taking the operational nature of the PTSP into astand the importance of
certainty in port operations, it is not necessargecommence the consultation
process if a proposed variation is amended basemgagement between GrainCorp
and access seekers.

This is discussed further in the Explanatory Stateinm section 5.3.1.2, pages 55-6.

1.13 Proposed amendment

Clause 9.3, subsection (a), insert the following —

(4%

= any variation must be published at least 20 Busiiesys prior to the dat
on which it is to become effective in the same timees as GrainCorp
publishes its Port Terminal Services Protocols.

Reasons

A proposed variation to the PTSP should be puldisti¢hin a reasonable timeframe
before becoming effective. A 20 business day pes@ppropriate as it provides
GrainCorp and access seekers with sufficient ton@épare for the implementation
of the varied PTSP.

The ACCC notes that the 20 business day noticegéoilows a 10 business day
consultation period, making the total time to cortduvariation no less than 30
business days. This appropriately balances the foe@gerational certainty for both
GrainCorp and access seekers, with an appropeeatt of transparency in the
variation process.

The ACCC notes that this proposed amendment antkadsisting clause 9.3(a)(iv)
of the Proposed 2011 Undertaking, but if accepidiappear in the undertaking as
clause 9.3(a)(v). This is discussed further inERplanatory Statement in section
5.3.1.2, page 56.




1.14 Proposed amendment

Insert new clause 9.4, Objection notice —

i. If GrainCorp seeks to vary the Port Terminal SegsiProtocols in
accordance with clause 9.3, the ACCC may objetiteé@roposed variation
(or part thereof). If the ACCC objects to a progmbsariation (or part
thereof), it must issue a notice to GrainCorp stathat it objects to the
proposed variation and providing reasons for ifgectipn. The ACCC will
publish any notice issued under this clause 9atfahe ACCC website.

ii. Any notice issued under clause 9.4(a) must be dsatiast 10
Business Days prior to the date on which the vianas proposed to
become effective.

ii. At least 5 Business Days before issuing a noticeeunlause 9.4(a), the
ACCC must provide GrainCorp with a draft noticdisigthat it objects to
the proposed variation and providing reasons $ooltfjection.

A)

iv. In issuing a draft notice under clause 9.4(c) ina notice under
clause 9.4(a), the ACCC must have regard to whétiegproposed

variation:
. is material; and
. amounts to a breach of the anti-discrimination miow in clause

5.5 and/or the no hindering access provision insged.5.

v. The ACCC may withdraw a draft notice issued undi@use 9.4(c) or a
notice issued under clause 9.4(a) if in all thewinstances it becomes
aware that the reasons specified in the draft easisued under clause
9.4(c) or the notice issued under clause 9.4(dpmger exist.

vi. If the ACCC issues a notice under clause 9.4(ain&@orp will, within
3 Business Days:

<@ withdraw the proposed variation and commence avaiation
process and place a notice to that effect in a prem place on the
GrainCorp website and notifying the ACCC in writjrog

BaD withdraw the proposed variation and confirm théustaf the
existing Port Terminal Services Protocols by putiig a notice in a
prominent place on the GrainCorp website and notijfyhe ACCC in
writing.

Reasons

Considering the scope of matters GrainCorp couldrairihrough a PTSP variation
process, it is necessary to introduce a mecharasthé ACCC to object to a
proposed variation.
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The ACCC'’s power to issue an objection notice wdaddliscretionary and be limited
to variations that are:

e material in nature; and

e amount to a breach of the anti-discrimination atab$ and / or the no
hindering access clause (which would be renumbasezlause 9.5).

The ACCC notes that certainty, flexibility and tilmess regarding the operation of
the PTSP are of critical importance, given thatRA&P is the document by which the
port operates. However, the objection notice iersary to ensure that the PTSP are
not used as a mechanism to discriminate or hincterss.

The objection notice is not onerous, particulagyttee process requires that a draft
objection notice be given to GrainCorp, allowingafBCorp the ability to address the
ACCC'’s concerns before reaching the stage of thedbobjection notice.

The power to issue an objection notice will noerfgre with port operations when
proposed variations do not give rise to concerriBiwihe limited criteria above.

The ACCC notes that if this proposed amendmendaopted in the undertaking, the
existing no hindering access clause 9.4 in the ¢&eg 2011 Undertaking will
become clause 9.5

This is discussed further in the Explanatory Statetysection 5.3.1.3, pages 56-59.
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1.15 Proposed amendment

Clause 10.1, replace subsection 10.1 (a) with—

(@ Inorder to expressly satisfy ACCC’s requiegns GrainCorp will
publish and update weekly in a prominent positionte website the
following:

)] total stocks of Bulk Wheat held at each Paetrifinal;

(i) The three (3) grades of Bulk Wheat contribgtihe largest
tonnage at each Port Terminal,

(i)  total stocks of barley, sorghum, canola, agdjregate of all
other grains held at each Port Terminal;

AND
Clause 10.1 renumber existing 10.1(b) as 10.1(c)
AND

Clause 10.1, replace existing subsections 10.ii{aid (iv) with new
subsection 10.1(b) —

(b) In order to expressly satisfy ACCC'’s requirenseGrainCorp will
publish and update monthly in a prominent positiarits website the
following:

0] cargo nominations; and

(i) Nominated Elevation Capacity of each Portriigral.

Reasons

GrainCorp should publish more detailed informatonstocks of Bulk Wheat at port
to promote effective competition in the wheat expoarket. Publication of such data
would allow all bulk wheat exporters access to raankformation relevant to
sourcing swap wheat and to assess potential coogestport. This is discussed
further in the Explanatory Statement at sectiondd23 pages 44-5.
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1.16 Proposed amendment

Clause 13.1, insert the following definitions —

“Elevation Period” is a period of one month, commencing on eithefitke
or the fifteenth day of a calendar month, or a &% jperiod as defined in a
CNA.

“Nominated Elevation Capacity” is the tonnage of Elevation Capacity
published on the GrainCorp web site that is avéldiring any one Elevation
Period at a particular port.

Reasons

The proposed amended clause 10.1(b)(ii) refersoimiNated Elevation Capacity (see
proposed amendment 1.15 above), and therefor@ithe interests of clarity to
include a definition of Nominated Elevation Capgait the Proposed 2011
Undertaking. The proposed definition refers toEtevation Period, and therefore it is
similarly in the interests of clarity to includedafinition of Elevation Period.

1.17 Proposed amendment

Clause 11, subsection (a), insert the following —

GrainCorp will publish the following key servicerp@mance indicators in a
prominent position on its website:

Reasons

It is appropriate to extend the requirement on 1@2arp to publish a report on its
performance against the Key Performance Indicatorsnsure that the report is
published in a prominent place on the GrainCorpsitebThis extended requirement
will assist in providing greater transparency aocoantability.

This is discussed further in section 3.3.3.6 ofERplanatory Statement, pages 28-9.
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1.18 Proposed amendment

Clause 11, subsection (b), insert the following —

GrainCorp will notify the ACCC within five Busine$3ays of publication, that
it has published a report on the GrainCorp wehsitder clause 11(a).

Reasons

It is appropriate to include a requirement on Gtairp to notify the ACCC when it
publishes a performance report on its website. Suaguirement will allow the
ACCC to more easily monitor GrainCorp’s compliamgth reporting requirements
under the Proposed 2011 Undertaking. A notice reqent is a simple measure to
increase transparency and not onerous on GrainCorp.

This is discussed further in section 3.3.3.6 ofERplanatory Statement, pages 28-9.
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2 Standard Port Terminal Services, Schedule
2 of the Proposed 2011 Undertaking

The following proposed amendments relate to Sclee2lalf the Proposed 2011
Undertaking.

2.1 Proposed amendment

Schedule 2, clause 1.1, subsection (a), insefbtlmaving —
Site Assembly Plan co-ordination;

AND

Schedule 2, clause 2.2 subsection (a), inserotl@ving —

Site Assembly Plan co-ordination;

Reasons

Amending Schedule 2 to state that GrainCorp withje Site Assembly Plan co-
ordination is an appropriate amendment, as it byoaxpresses the role GrainCorp
has at port.
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3 Port Terminal Services Protocols —
schedule 3 of the Proposed 2011
Undertaking

The following proposed amendments relate to thé Renminal Services Protocols,
which govern the operation of the ports under top&sed 2011 Undertaking.

3.1 Proposed amendment

Schedule 3, clause 1, insert the following —

Nominated Elevation Capacity.This is the tonnage of Elevation Capacity
published on the GrainCorp web site that is avilaring any one
Elevation Period at a particular port.

Non-Peak period.A ‘non-peak’ period occurs when the total of Booked
Elevation Capacity shown as ‘accepted’ CNA’s on@rainCorp Shipping
Stem is less than an amount 10,000 tonnes lesshbawominated
Elevation Capacity of a port during a relevant Blewn Period.

Peak period.A ‘peak’ period occurs when the total of Bookedw&lgon
Capacity shown as ‘accepted’ CNA’s on the GrainCainpping Stem is at
least equal to an amount 10,000 tonnes less tleaNdminated Elevation
Capacity of a port during a relevant Elevation &eri

Shipping Stem.This has the meaning given in clause 2.

Workflow Online Platform or Workflow. This means the platform for
booking elevator capacity on GrainCorp’s website.

AND

Amend the definition o¥/essel Nominationin clause 1 to reference clause
18.

Reasons

The ACCC notes that the PTSP submitted as paheoPtoposed 2011 Undertaking
incorrectly reference clause 20 in the definitidtvessel Nomination. This
typographical error should be corrected to remawmbiguity and avoid confusion for
access seekers. Due to Proposed Amendments 3ugskstcbelow, it is necessary for
the PTSP to include definitions of Nominated ElewatCapacity, Non Peak period,
and Peak period. The ACCC considers that the immriusf definitions for Shipping
stem and Workflow Online Platform or Workflow is@ppriate as it provides
additional clarity and transparency for access aeek

The substance of the PTSP is discussed furthéeixplanatory Statement, section
4.3.6, page 48.
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3.2 Proposed amendment

Schedule 3, insert new clause 11, Conditional ReamSurrender of
Bookings at Peak Periods —

11 Conditional Refund on Surrender of Bookings at Pak Periods

Should a customer wish to surrender BEC duringak Period, the following
will apply.

11.1 A customer may surrender BEC by amendingdleyant CNA(S)

in which the surrendered BEC is to be executedsdam as GrainCorp
receives a notification to surrender BEC in thisymex it will be
deemed final and cannot be reversed. Hereinaftdr B&EC will be
referred to as ‘Surrendered BEC'.

11.1.1 The total tonnage of Surrendered BEC wilplaeed back on
the Shipping Stem the next business day followeagipt by
GrainCorp of notice in accordance with Clause 1Ciistomers
will be notified that BEC has been returned to $igpping
Stem and is available for booking via the daily aflable
Elevation Capacity’ email.

11.2 Refund of any booking fee(s) related to Suteeed BEC will be
managed in the following manner.

11.2.1 If no later than 28 days prior to the fitay of the Confirmed
Elevation Period in which the Surrendered BEC wodset
executed no new booking is made by a customer:

(@) for an amount of tonnes equivalent to or gretitan the
guantity of tonnes surrendered, and

(b) at the same port and for the same Elevatioioée
which the Surrendered BEC was to be executed,

Fee in whole or part.

the Surrendered BEC was to be executed and a nekingas
made by a customer (other than the customer tha¢Blered
BEC under Clause 11.1);

€)) for an amount of tonnes equivalent to or grettan the
guantity of tonnes surrendered; and

(b) at the same port and for the same Elevatioioée
which the Surrendered BEC was to be executed that

using Workflowno later than 35 daysprior to the first day of the CER

The customer shall ndie entitled to any refund of the Booking

11.2.2 If no later than 28 days prior to the fitay of the CEP in which

Q2
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would replace as the Surrendered BEC,

GrainCorp will refund 50% of the original Bookin@é& to the
customer that Surrendered BEC under Clause 11.1

11.2.3 For the avoidance of doubt;

(@) A new booking is defined as the lodgement oéwa
CNA under Clause 3; and

(b) BEC transferred from another elevator, or franother
Elevation Period at the same elevator, is not ctamned
a ‘new’ booking for the purposes of this Clause 11

Reasons

To promote efficient use of its port terminal seed, GrainCorp should encourage
customers to return unwanted capacity booked fak periods to the stem for use by
other wheat exporters. GrainCorp should also enbatecapacity at peak periods that
is returned to its shipping stem is made avail&dnl@ew bookings.

This is discussed further in the Explanatory Stateinat section 4.3.4.1, page 44.
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3.3 Proposed amendment

Schedule 3, clause 2, insert the following —
2 Shipping Stem

Pursuant to the obligations of wheat export Portrilieal service providers
under the Wheat Export Accreditation Scheme 20@tbéshed under the
Wheat Export Marketing Act 2008 (Cth) (“Act”), GreZorp will publish
Shipping Stem information on its website in accom#awith s. 24(4) of the
Act (Shipping Stem).

2.1 Opening of the Shipping Stem
GrainCorp will open the Shipping Stem by the endwie each year
for the following Shipping Year.

2.2 Provision of Announcement of Stem Opening
At least two (2) weeks prior to the day on whick 8hipping Stem will
be opened, GrainCorp will provide all customershveitirrent Bulk
Wheat or Bulk Grain Port Terminal Services Agreetsevith a notice
in writing of the date and time upon which the st&ithopen, and will
place a copy of the announcement on the Shippieig 3teb page.

2.3  The Elevation Capacity of GrainCorp port isfracture will be
determined from time to time, and the Elevation &y of each
facility will be published on the GrainCorp webesit

2.3.1 GrainCorp will inform customers in writing afy changes to
elevator capacity two (2) weeks prior to any cayathange
being implemented.

Reasons

To promote efficient use of its port terminal sees, GrainCorp should ensure that

customers have clarity and certainty regardingoferation of its shipping stem and

sufficient notice to plan their export requiremeaitsl assess likely booking needs in
advance of the shipping stem opening.

This is discussed further in the Explanatory Stateinat section 4.3.4.3, pages 45-6.
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3.4 Proposed amendment

Schedule 3, clause 5, insert the following —

5.3  All matters related to the management of CNAkb& recorded in an
individual ‘shipping file’, which will include a quy of the original CNA
upon which the date and time of receipt of the GMKAbe recorded.

AND
Clause 6, insert the following —

6.1 CNAs will be assessed in chronological ordeeceipt, where the
chronology will be determined by the time and dalecated to a CNA
by the Online Workflow system.

AND
Clause 7, amend subclause 7.5 as follows —

7.5  Whether GrainCorp has available sufficierdlket grain segregation,
storage and Elevation Capacity at the Port Termivalwill allow
accumulation of the cargo at the Port Terminalin@gknto account, other
Booked Elevation Capacity previously accepted bgi@Zorp that appears as
‘accepted’ on the GrainCorp Shipping Stem.

To promote efficient use of its port terminal sees, GrainCorp should ensure that
customers have clarity and certainty regardingsirstems used to allocate and
manage capacity bookings on its shipping stem.

This is discussed further in the Explanatory Stateinat section 4.3.4.3, pages 45-6.

XXI



