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Glossary

2009 Undertaking
ABARES

ABS
ACCC
AGEA
AWB

BHC
BWPTS Agreement
CBH

CNA

CPI
Emerald
GFL
GrainCorp
mt

PC

Proposed 2011 Undertaking

PTSP

The Act

Viterra
WEA

WEMA

Access undertaking for GrainCope@tions Limited
accepted by the ACCC on 29 September 2009

Australian Bureau of Agricultural and RestriEconomics
and Sciences

Australian Bureau of Statistics
Australian Competition and Consumer Commission
Australian Grain Exporters Association
AWB Limited
Bulk handling company
Bulk Wheat Port Terminal Servicgseg&ment
Cooperative Bulk Handling Limited
Cargo Nomination Application
Consumer Price Index
Emerald Group Australia Pty Ltd
Goodman Fielder Limited
GrainCorp Operations Limited
Million tonnes
Productivity Commission

Access undertaking reddrom GrainCorp Operations
Limited on 22 September 2010

Port Terminal Service Protocols

Competition and Consumer Act 20{Txh) (previously the
Trade Practices Act 197dCth))

Viterra Operations Limited
Wheat Exports Australia

Wheat Export Marketing Act 20@gth)




1 Executive Summary

This Explanatory Statement expands on the Austr&iampetition and Consumer
Commission’s ACCC’s) reasons for ®&raft Amendment Notice in relation to the
proposed Undertaking lodged by GrainCorp Operatiomsted (GrainCorp) on

22 September 201®(oposed 2011 Undertakiny for consideration under Division
6 of Part IlIA of theCompetition and Consumer Act 20(10e Trade Practices Act
1974at the time of lodgement)he Act). The Draft Amendment Notice is at
Attachment A to this Explanatory Statement.

The Proposed 2011 Undertaking relates to the pmvief access to services for the
export of bulk wheat at seven grain terminals ojgerdy GrainCorp in Queensland,
New South Wales and Victoria. These terminals are:

= Queensland: Fisherman Islands, Gladstone and Mackay
= New South Wales: Carrington and Port Kembla
= Victoria: Geelong and Portland.

GrainCorp has submitted the Proposed 2011 Undegdki meet the access test
provisions of thaVheat Export Marketing Act 20@8/EMA ) required for it to be
re-accredited as a bulk wheat exporter from 1 Gat@011.

GrainCorp currently has in place a two-year Und@ntaaccepted by the ACCC in
September 2002009 Undertaking).

GrainCorp’s Proposed 2011 Undertaking is one of faut terminal services access
undertakings being considered by the ACCC andeaditht undertaking that the
ACCC is considering in the 2011 round of undertgkiriThe ACCC has also received
undertakings lodged by Viterra Operations Limit¥dédrra ) in relation to its
operations in South Australia, Co-operative Bulldittgs (CBH) in relation to its
operations in Western Australia, and AustraliankBAiliance (ABA) in relation to its
operations at the Port of Melbourne in Victoriaa®&Corp, Viterra and CBH each has
in place an access undertaking accepted by the AGRGC09 while ABA is

proposing an undertaking to the ACCC for the firste. The ACCC will consider
each undertaking on its own merits and notes tate undertakings accepted by the
ACCC from each bulk handling company (BHC) willlezt the particular
circumstances of that company, there are cert@iects of the undertakings for which
the ACCC will be seeking a consistent approachsactioe bulk wheat export
industry.

In considering whether to accept an undertakingNBE€C has regard to the matters
set out in s. 44ZZA(3) of the Act. These inclunieer alia, the objects of Part IlIA
which are to:

(@) promote the economically efficient operation o afand investment in the
infrastructure by which services are provided, g®r promoting effective
competition in upstream and downstream markets; and

(b)  provide a framework and guiding principles to en@me a consistent approach to
access regulation in each industry.




The ACCC considers that GrainCorp’s 2009 Under@glkippears to have worked
relatively well and GrainCorp has successfully nieged access agreements with all
of its customers. No bulk wheat exporter has ragsdispute with the ACCC under
the provisions of the 2009 Undertaking. Furthegréhs evidence that the existence
of the dispute resolution provisions has facilitet@stomer agreements.

The ACCC released a draft decision setting oygriéiminary views regarding the
Proposed 2011 Undertaking on 24 March 2@aft Decision). The Draft Decision
also sought comments on whether capacity bookingslg be transferable. In
submissions received to the Draft Decision, GrampQeas opposed to bookings for
its port terminal services being transferable whitlustry and access seekers were
generally supportive.

GrainCorp has subsequently put forward proposaglardeng its capacity management
arrangements, particularly at peak times, as ate#as to transferability. GrainCorp
has provided a second draft revised undertakingdd2s May 2011) that provides
drafting for its proposalsécond draft revised undertaking which can be viewed

on the ACCC website. The ACCC'’s view is that autdiand transferability of
capacity is a preferred approach to promote econefficiency in the operation of,
use of and investment in infrastructure used fergiovision of port terminal services
to the wheat export market. However, the ACCC’swigthat these proposals from
GrainCorp provide an adequate response to its cosicegarding capacity
management in the Proposed 2011 Undertaking.

The ACCC notes that this view is based on the @adr circumstances relating to
GrainCorp’s Proposed 2011 Undertaking—includingrtiagket conditions in which
GrainCorp operates and the experience with thectigpallocation arrangements
operated by GrainCorp—and will not necessarily gpplthe access undertakings
submitted by other BHCs. The ACCC will monitor teesrangements under
GrainCorp’s 2011 Undertaking to assess their affecess.

The ACCC proposes to give GrainCorp an amendmeidenonder s. 44ZZAAA(1)

of the Act setting out amendments that it considexsessary for the Proposed 2011
Undertaking to be appropriate following its consat®n of the submissions received
to the Draft Decision and any further submissiomshe drafting of GrainCorp’s
latest proposals.

The ACCC is releasing a Draft Amendment Notice sl Explanatory Statement
for consultation on the drafting of the latest mreals put forward by GrainCorp prior
to giving the amendment notice to GrainCorp. ThafDhmendment Notice includes
proposed amendments on matters for which the ACG&&w is unchanged from the
Draft Decision as well as the new proposals.

The ACCC seeks comments from stakeholders by 5:@fipiiednesday, 15 June
2011, after which the ACCC will consider all submissscend give an amendment
notice to GrainCorp.

1.1 The 2009 Undertaking

The 2009 Undertaking provides a publish-negotiabérate approach to access
provision by GrainCorp. The ACCC considered thigrapch to be relatively




light-handed but appropriate at the time the denisd accept was made in September
2009.

In forming this view, the ACCC noted in its Decisito Accept that the approach
was supported by robust non-discrimination, no @iy access and continuous
disclosure and reporting provisions. The transélghase of the bulk wheat export
industry at that time and the two-year term of2009 Undertaking were also
relevant to the ACCC'’s view on the appropriatereggbe 2009 Undertaking.

However, the ACCC noted in its Decision to Accéye 2009 Undertakirfghat the
continuing appropriateness of the approach of @@ 2Jndertaking would be
reviewed when considering subsequent undertakinogs GrainCorp. In particular
the ACCC flagged in the 2009 Decision to Accept thaure assessment would be
made regarding:

= whether the publish-negotiate-arbitrate approadctess provision continues to
be appropriate, or whether it is more appropriatedve to an ex ante price
determination approach

= if the publish-negotiate-arbitrate approach to asg@ovision is retained, whether
it should be further strengthened by ring-fencinigs

= whether GrainCorp’s (first come, first served) aapgallocation approach is
appropriate or whether alternative arrangementsldhme required for future
undertakings

= whether the degree of flexibility afforded to Gr@wrp by the 2009 Undertaking
to vary its capacity management arrangements byngaits port terminal
services protocolATSP) is appropriate.

1.2 The Proposed 2011 Undertaking

GrainCorp’s Proposed 2011 Undertaking continuegémeral approach of the 2009
Undertaking. Significant differences between the20ndertaking and the Proposed
2011 Undertaking are:

= athree-year term (subject to commencement of gladslegotiate-arbitrate and
dispute resolution provisions commencing from 1 #&tg2011)

= the standard terms available to access seekeet astsn the Indicative Access
Agreement in (Schedule 5 to) the Undertaking haaenlupdated to reflect the
agreements negotiated by GrainCorp with custonmekéarch 2010

= the PTSP have been updated in line with the vangirocess undertaken in
April-May 2010.

ACCCGrainCorp Operations Limited Port Terminal Servidescess Undertaking decision to
Accept,29 September 2009 p.223.
2 ACCC,Final decision on GrainCorp Undertaking9 September 2009.




The ACCC released an issues paper on GrainCorpj@oBed 2011 Undertaking on
7 October 2010. The ACCC invited public submissioypgl November 2011 and
received three submissions. While views providethiege stakeholders differed, the
ACCC notes in particular comments received that:

® jnitial resistance on GrainCorp’s part to meanihgkgotiation was overcome

= capacity management arrangements had worked bet(atthat time) yet to be
tested under conditions of high demand

=  market participants should be able to trade bockatd.

1.3 ACCC Explanatory Statement on draft amendment
notice

The ACCC set out preliminary views on the Propd@til Undertaking in its Draft
Decision. GrainCorp provided a response to theseegsand proposed drafting in a
draft revised draft undertakingrét draft revised undertaking) which was attached
to the Draft Decision. This Explanatory Statemestads how those preliminary
views have been updated following public conswtaand provides the reasons for
the relevant amendments that the ACCC proposeddsheunade to GrainCorp’s
Proposed 2011 Undertaking.

The Draft Decision also sought comment on caparatysferability about which the
ACCC had not formed a preliminary view. Followingnsultation on its Draft
Decision, the ACCC has now updated its view regaydiansferability of GrainCorp
capacity bookings.

The ACCC continues to be of the view that trandféitg of shipping slots is a means
by which the economically efficient utilisation pbrt terminal services can be
achieved and that this option should be pursueseder, the ACCC has updated its
view as to whether a Proposed 2011 Undertaking fBseanCorp that does not
include transferability is appropriate. In this aed, GrainCorp has proposed a
number of measures as an alternative to transfiyebr consideration by the
ACCC. The second draft revised undertaking praviole GrainCorp includes
drafting for the proposed responses on these is$hese proposals are also the
subject of proposed amendments in the draft amentdnotice and are discussed in
1.3.3.

The ACCC has formed the view regarding these |gtegiosals put forward by
GrainCorp to address concerns regarding capacibagement. That view is that an
undertaking incorporating these changes goes saydoward addressing the
ACCC'’s concerns and is likely to be acceptable wapect to these issues. However,
the ACCC reiterates its continued view that traradgity is a preferred approach
which it will consider if it is required to decida another undertaking proposed by
GrainCorp after the expiration of the Proposed 20fdertaking.

The ACCC has updated its view regarding the oveygiroach and specific
provisions of the Proposed 2011 Undertaking anchéal a view on the further
proposals put forward by GrainCorp. These viewshasen formed having regard to




the matters specified under s. 44ZZA(3) of the Adlting into account the wider
context within which GrainCorp has submitted thegessed 2011 Undertaking
(which are detailed in Appendix D: Legislative frawork and outlook to this
Explanatory Statement).

The ACCC notes in this regard that the mattersipdainder s. 44ZZA(3) of the

Act to which it must have regard when decidingdppropriateness of an undertaking
include the objects of Part IlIA of the Act whiatclude to promote the economically
efficient operation of and use of the infrastruetand encourage a consistent
approach to access regulation in each industry.

1.3.1 Overall approach

The ACCC considers that the overall approach tessprovision as provided in the
publish-negotiate-arbitrate arrangements of th@ésed 2011 Undertaking is
appropriate and that prescriptive ex ante pricelegipn is not necessary in the case
of GrainCorp’s Proposed 2011 Undertaking. Furthes,not necessary to strengthen
the publish-negotiate-arbitrate arrangements wintdy-fencing rules at this time for
GrainCorp. The experience during the term of Gram& 2009 Undertaking and the
ACCC'’s reasons for reaching these views is setrocihapter 3 of this Explanatory
Statement.

The ACCC also is of the view that the three-yeantef the Proposed 2011
Undertaking is appropriate.

Notwithstanding its view that the overall publisbgotiate-arbitrate approach of the
Proposed 2011 Undertaking to access provisiongsogpiate, the ACCC is of the
view that there are aspects of the approach teat@rappropriate. These issues are
discussed in the next two sections.

1.3.2 Publish-negotiate-arbitrate

The ACCC has reviewed the operation of the pubtispetiate-arbitrate provisions of
the Proposed 2011 Undertaking and considers thdiatance, they have been
effective in providing the transparency necessaryatcess seekers to obtain fair
access to GrainCorp’s port terminal services. thésefore the ACCC'’s view that
more prescriptive provisions, such as pricing ng{iencing rules are not required to
be provided if certain amendments are made. Tl 18 based on the particular
circumstances relating to GrainCorp’s Proposed 20idertaking and will not
necessarily apply to the access undertakings stdahby other BHCs.

The amendments that the ACCC considers to be reagess:

® include a requirement for GrainCorp to provideite ACCC a copy of the port
terminal services access undertaking with its aadiihg division (see proposed
amendment 1.4)

= parrow the circumstances under which disputes eamibed to prevent price
disputes where prices are varied solely to refteeinges in the CPI (see proposed
amendments 1.6 and 1.7)




= notify the ACCC of the name of an arbitrator appedhby the parties (see
proposed amendment 1.8).

1.3.3 Capacity management

The ACCC notes that different arrangements forallexation of capacity exist across
the ports operated by the different BHCs. In paléi; an auction system operates in
Western Australia, whereas first come, first ser@gdngements operate along the
east coast and in South Australia. In considetiegappropriateness of the capacity
arrangements operated by GrainCorp (a first coms, derved system), the ACCC
has considered the effectiveness of existing argaangements for the port facilities
operated by GrainCorp. While the practice by othmarators in other markets may
provide useful intelligence in forming a view asatbat is appropriate in particular
circumstances, it is the individual circumstand¢esiselves which the ACCC
considers when forming a view.

It is the view of the ACCC that the arrangementsaltocating shipping slots
established in GrainCorp’s 2009 Undertaking hasipgesl an appropriate basis for
management of capacity at GrainCorp’s port termsinal particular, the ACCC notes
the relatively unconstrained nature of capacit@atinCorp’s port terminals and the
increased flexibility available for shippers to niga booking nominations allowed in
GrainCorp’s PTSP, which enables shippers to respmotanging circumstances.
The ACCC considers that these arrangements cotgribliachieving efficient use of
port terminal services.

However, it is also the ACCC'’s view that these agements may not result in
economically efficient outcomes at peak times.drtipular, when port terminal
services are fully utilised the flexibility allowed GrainCorp’s protocols for
operators to change shipping arrangements for kdabslot is not available in
practice.

As noted above, the ACCC has updated its view déggrtransferable capacity
booking following consultation on its Draft DecisioThe ACCC'’s updated view is
that options other than transferability may provétieadequate response to concerns
regarding economic efficiency for the Proposed 20h#lertaking under
consideration. The ACCC has formed the view thappsed amendments put
forward by GrainCorp are sufficient for its undértey to be appropriate. These
proposals are that:

= shippers with capacity booked for a peak perio@ixeca partial refund of the
booking fee if the capacity is subsequently taketyanother shipper (see
proposed amendments 3.1 and 3.2)

= more detailed information on stocks at port to bblished more frequently (see
proposed amendments 1.15 and 1.16)

= improved transparency and certainty regarding agpbhooking and management
(see proposed amendments 3.3 and 3.4).




However, the ACCC considers that transferabilitg@bacity bookings is a preferred
approach and that it will reconsider this issueig required to decide on a future
undertaking proposed by GrainCorp.

These issues are discussed in chapter 4 of thiskagory Statement.

1.3.4 Variation of protocols

Each of the 2009 undertakings accepted by the AGGlying to GrainCorp, CBH
and Viterra contain a version of port loading poatis, with a process for their
variation. These differ to some extent betweerdifferent undertakings. Each
operator has varied its protocols since acceptaptbe ACCC and different issues
have arisen with these variation processes.

In assessing the PTSP variation process, the ACLGGaken into consideration
the experience of each of the bulk handlers’ vagprocesses, because it
considers that a consistent approach across thstiyds appropriate. The
minimum standards which the ACCC considers aressegg for an efficient,
meaningful and transparent variation processesedreut in chapter 5 of this
Explanatory Statement. Application of these statsléw GrainCorp’s Proposed
2011 Undertaking requires the following changeswhich GrainCorp has
proposed drafting in its second draft revised utadkang:

= that the PTSP must be, and continue to be, a cdrapsese statement of
GrainCorp’s policies and procedures for managingated for the port terminal
service (see proposed amendment 1.9)

® inclusion of further provisions regarding GrainCsrponsultation process when
varying its PTSP (see proposed amendment 1.10-1.13

= inclusion of a provision for the ACCC to objectagrotocol variation in
circumstances where:
» the proposed variation is material; and

» the proposed variation gives rise to concerns ueileer the
anti-discrimination (clause 5.5) and/or the no kimigly access (clause 9.4 in
the Proposed 2011 Undertaking) provisions of theewaking (see proposed
amendment 1.14).

1.3.5 ACCC information gathering power

The ACCC is of the view that an information gathgrpower is necessary to
enable it to properly discharge the functions regpliby the Proposed 2011
Undertaking and this is an issue for which the ACso@siders a consistent
approach across the industry is appropriate (sgsoped amendment 1.5).

1.3.6 Other changes
Further proposed amendments address the followorg minor issues:

= technical drafting to allow for possibility of chga in regulatory arrangements
(see proposed amendment 1.1)




= ACCC authorisation power (see proposed amendm2ht 1.

= prominent publication of key service performanagi¢ators (see proposed
amendment 1.7)

®  publish performance reports in a prominent positinrthe GrainCorp website and
notifying the ACCC when a performance report islghied (see proposed
amendment 1.16 and 1.17)

® inconsistency between wording in PTSP and StandartiTerminal Services at
Schedule 2 to the Proposed 2011 Undertaking (sgmped amendment 2.1).

1.4 Second draft revised Undertaking

GrainCorp has provided a second revised undertdkiagd 27 May 2011) showing
the further proposed revisions to the lodged versicthe Proposed 2011
Undertaking which can be viewed on the ACCC website

1.5 Stakeholder views

The ACCC seeks stakeholder views on the Draft Amend Notice. In particular,
the ACCC seeks comment on the drafting of GrainGgrpposals discussed in 1.3.3
above and set out in GrainCorp’s second draft eevisidertaking.
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2 Procedural overview

2.1 GrainCorp’s Proposed 2011 Undertaking

Under Division 6 of Part llIA of th€ompetition and Consumer Act 200®0eviously
theTrade Practices Act 1974the Act), the Australian Competition and Consumer
Commission ACCC) may accept an undertaking from a person wharisxpects to
be, the provider of a service, in connection with provision of access to that service.

The ACCC received an access undertaking (the Peop2311 Undertaking) from
GrainCorp Operations Limited (GrainCorp) on 22 ®egter 2010 for consideration
under Division 6 of Part IlIA of the Act. On 31 daary 2011 GrainCorp submitted an
amendment to the Proposed 2011 Undertaking thaé nesthnical changes to reflect
the change in title of the Act and to provide foe possibility of changes to the
legislative framework during the term of the 201dddrtaking. The Proposed 2011
Undertaking considered by the ACCC is the Prop@8dd Undertaking as revised on
31 January 2011.

The Proposed 2011 Undertaking relates to the poyvisf access to services for the
export of bulk wheat at grain port terminals opedadby GrainCorp in Queensland,
New South Wales and Victoria.

GrainCorp submitted the Proposed 2011 Undertakiragcordance with legislative
requirements under th&heat Export Marketing Act 20@8/EMA ), further details
of which are set out in Appendix D.

2.2 Draft amendment notice

The ACCC intends to give GrainCorp an amendment@ainder s. 44ZZAAA(1) of
the Act (Amendment Notice). A Draft Amendment Netis at Attachment A to this
Explanatory Statement. The Draft Amendment Notétates to those aspects of
GrainCorp's Proposed 2011 Undertaking that the ACQtSiders are not appropriate
having regard to s. 44ZZA(3) of the Act. This Exptory Statement on the Draft
Amendment Notice sets out the ACCC's updated vaawelevant matters.

TheDraft Amendment Notice relates to a number adtensidiscussed in the ACCC
Draft Decision released on 24 March 2011 and fackviGrainCorp provided
proposed revised drafting of the Proposed 2011 Wakieg draft revision). The
mark up showing GrainCorp’s proposed revisionqlbdged version of the
Proposed 2011 Undertaking, is at Annexure A toAB€C’s draft decision.

In addition, the Draft Amendment Notice includesesutiments regarding capacity
management arrangements under the Proposed 20 Etthkidg. In forming its view
on the amendments included in the Draft Amendmenticl the ACCC has
considered submissions received on its Draft Degisi

2.3 Agreement to disregard period

The ACCC agreed to a request from GrainCorp undétsZBC(4) of the Act that
the period from 18 May 2011 to 21 June 2011 (inekjsbe disregarded in

11



calculating the Expected Period under s. 44ZZBG{1he Act. The clock for the
expected period in which the ACCC is required tdenids decision resumes on 22
June 2011.

2.4 Submissions from GrainCorp

GrainCorp has provided the following informationr@spect of the Proposed 2011
Undertaking:

® initial supporting information provided on 22 Septeer 2010
® submission in response to third party submissionthe issues paper

= submission in response to draft decision in refatmtrading of shipping slots
provided on 7 April 2011

= supplementary submission addressing remainingsssused in the draft decision
and providing further information in relation taetAWCCC'’s proposal for a
secondary market for the transfer of shipping ghotevided on 18 April 2011

=  submission in response to third party submissiaonthe draft decision

In addition, GrainCorp has relied on informatiooyded in its submission in support
of the 2009 Undertaking lodged on 15 April 2009.

2.5 Public consultation process to date

The Act provides that the ACCC may invite publibsussions on an access
undertaking application.

The ACCC published an Issues Paper on 7 Octobd) 2@fiting submissions on the
Proposed 2011 Undertaking. The ACCC directly adi/esgproximately 80
stakeholders, including accredited wheat exporggesn growers, farming
organisations and state regulatory bodies, of thiigpconsultation process.

The ACCC published a Draft Decision on 24 March2biwhich it considered that
GrainCorp’s current access arrangements have siottgsllowed access to
GrainCorp’s port terminal services by wheat expsréand that it is appropriate for
the existing arrangements largely to continue.

The ACCC did identify some areas of the existimgrgements for improvement.
These included that the ACCC have the ability tervene if there is a material
change to GrainCorp’s port loading protocols.

Publication of the Draft Amendment Notice and #iisompanying Explanatory
Statement completes the ACCC public consultatioGminCorp’s Proposed 2011
Undertaking.

3 Competition and Consumer Act 204.044ZZBD(1).
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2.5.1 Submissions received

The ACCC received public submissions from the feitgy parties in relation to
GrainCorp’s Proposed 2011 Undertaking:

= Australian Grain Exporters AssociatiohGEA) — 10 November 2010 and 2 May
2011

= Members of the AGEA are active participants in baddmestic and export
grain markets, with a particular focus on providefficient access to
international markets.

= Members of AGEA are Bunge Global Markets Austr&lig Ltd, Cargill
Australia Limited, Louis Dreyfus Australia Pty Lt@Jlencore Grain Pty Ltd,
Noble Grain Australia Pty Ltd, Goodman Fielder Lied, Emerald Pty Ltd
and Elders Toepfer Grain Pty Ltd.

=  AWB (Australia) Limited AWB) — 12 November 2010 and 15 April 2011
= Mr Timothy Bush — 4 November 2010

=  Emerald Group LimitedEmerald) — 6 April 2011

® Victorian Freight and Logistics Council — 21 Ap2id11

= Port of Portland — 21 April 2011

=  Goodman Fielder LtdGFL) — 27 April 2011

2.6 Confidential submissions

The ACCC notes that it received a confidential sisision from GrainCorp and two
confidential submissions from third parties in r@sge to the draft decision.

A comprehensive summary of the views put in thesgidential submissions by third
parties has been published on the ACCC website.

In this regard, the ACCC notes that a party mauestthat the ACCC not make the
whole or part of a submission available for confititity reasons.The ACCC
acknowledges the need for a balance between alipparties to submit relevant
information on a confidential basis, where thabrniation is commercially sensitive,
and the need to allow parties whose legitimate@sts may be adversely affected by
an administrative decision the opportunity to respto relevant material. In the
current context, the ACCC considers that this idas adequately found by giving
weight to comments made in public submissions,camsidering comments made in
confidential submissions only where such commemselevant, determinative of a
particular issue and contribute considerationsatready dealt with in a public
submission. In this regard, limited weight has bgieen to confidential submissions
made on this process.

4 http://www.agea.com.au/

Competition and Consumer Act 204044ZZBD.
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2.7 Consultation on the Draft Amendment Notice

The ACCC invites submissions from interested parie the Draft Amendment
Notice regarding GrainCorp’s Proposed 2011 Undertakrhe ACCC notes that
interested parties provided views on the majoritsnatters to which the Amendment
Notice relates. Therefore, the ACCC seeks comnmnthe drafting of the
Amendment Notice.

2.7.1 Making a submission
Submissions must be forwarded by 5:00pmAsednesday, 15 June 201tb:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

Submissions are to be sent preferably by emaMianosoft Word or other text
readable document form.

2.8 Further information

The Proposed 2011 GrainCorp Undertaking and otievant materials, including
supporting submissions from GrainCorp and publlmsigsions by interested parties,
are available on the ACCC’s websitenatw.accc.gov.atly following the links to
‘For regulated industries’ and ‘Wheat Export,” ea the following link:Wheat
Exports: Port Terminal Services Access Undertakings

If you have any queries in relation to the ACCQO'sqess, or to any matters raised in
the final decision, please contact:

Ms Lyn Camilleri

Director

Transport & General Prices Oversight
Ph: (03) 9290-1973

Email: lyn.camilleri@accc.gov.au

Fax: (03) 9663-3699
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3 Overall approach of Proposed 2011
Undertaking

3.1 GrainCorp’s Proposed 2011 Undertaking

The Proposed 2011 Undertaking relates to the pmvief access to services for the
export of bulk wheat at seven grain terminals ojgerdy GrainCorp in Queensland,
New South Wales and Victoria. These terminals are:

= Queensland: Fisherman Island, Gladstone and Mackay;
=  New South Wales: Carrington and Port Kembla;
= Victoria: Geelong and Portland.

GrainCorp’s Proposed 2011 Undertaking rolls forwigsdurrent Undertaking (the
2009 Undertaking. Consistent with this approach, the Proposed 20idertaking
makes no changes to the 2009 Undertaking othertthan

= establish the term of the Proposed 2011 Undertakirsgart at the expiration of
the 2009 Undertaking and run to 30 September 2014

= incorporate changes to the Standard Terms as sgt the Indicative Access
Agreement in line with the Bulk Wheat Port TermiSarvices Agreements
(BWPTS Agreement$ entered into with customers in March 2010 unter t
2009 Undertaking

® incorporate the revised PTSP as varied in May 2010

= make technical changes to reflect the change indhee of thérade Practices
Act 1974to theCompetition and Consumer Act 20{Be Act) and to enable the
Proposed 2011 Undertaking to remain in force ifngfes are made to the current
legislative framework (outlined in Appendix D: Letative framework and
outlook).

This chapter considers the general approach adapted Proposed 2011
Undertaking, including the proposed three-year tenth the appropriateness of
maintaining the relatively light-handed approacla¢oess provision established in the
2009 Undertaking.

3.1.1 Three-year term and commencement

GrainCorp’s Proposed 2011 Undertaking is to takecefrom the expiration of the
2009 Undertaking on 30 September 2011 and rurhfeetyears to 30 September
2014.

The negotiate-arbitrate provisions of the 2009 Utatkeng and the Proposed 2011

Undertaking apply only to negotiations regardingeagnents entered into during their
respective terms. To enable it to commence negmtiaf access agreements that will
have effect after 1 October 2011 prior to that d&minCorp is proposing a transition
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from the 2009 Undertaking to the Proposed 2011 dWakieg. The transition is
achieved by providing a staggered start for thep&sed 2011 Undertaking as
follows:

= All clauses relating to publish-negotiate-arbitrptevisions, including dispute
resolution, commence from 1 August 2011.

= Other clauses of the Proposed 2011 Undertakingpazemmence on 1 October
2011. These are subclauses 5.5(b), 5.5(c), 9,118nd 12 that deal with:

» the ACCC ability to have GrainCorp’s compliancehtie
non-discriminatory access provisions audited

= capacity management, including continuous discksules, the PTSP,
variation of the PTSP and no hindering access

= publication of other port and vessel booking infatimn
= report on performance indicators.

3.1.2 Other establishment provisions of the Proposed 2011
Undertaking

Other changes to establishment provisions of ti® 2hdertaking contained in the
Proposed 2011 Undertaking are set out in this@ecti

3.1.2.1 Background and objectives

The Proposed 2011 Undertaking includes changeés background and objectives
(clause 1) from those of the 2009 Undertaking flecethe title change as of

1 January 2011 from thErade Practices Act974 to theCompetition and Consumer
Act 2010.

3.1.2.2 Variation and scope

The provisions in clause 3 that relate to earlydiawal and variation of the
Proposed 2011 Undertaking and in subclause 4.3jthathe meaning of the services
to which it applies have been changed from theipraws of the 2009 Undertaking.
These changes recognise that the requirement BanGorp to have in place an
access undertaking under Part ll1A of the Act magtimue to apply:

= subject to different or amended legislation

® to access seekers that are not subject to a legestaquirement to be accredited.

Changes with a similar effect have been made elsenh the Proposed 2011
Undertaking as required (subclauses 6.3(b)(ii), 7.5, 9.1 and 13.1).

3.1.3 Approach to access provision

The Proposed 2011 Undertaking is based on congrtbm publish-negotiate-arbitrate
model of access provision established in the 2008edaking. This approach
provides that:
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= GrainCorp will publish the standard price and noicgpterms on which it will
provide access. Clause 5 outlines the standard prid non-price terms and
requires GrainCorp to provide non-discriminatorgess. Schedule 5 of the
Proposed 2011 Undertaking contains the proposeaddtiee Access Agreement
(the Standard Terms). GrainCorp publishes the Be&er Prices on its website.

= GrainCorp and an access seeker may negotiategrccaon-price terms other
than the Standard Terms and Reference Prices.&taogtlines the process by
which this negotiation will take place.

= Where there is a dispute between GrainCorp andeasa seeker relating to the
negotiation of new or additional access agreemenis dispute is raised by an
access seeker regarding a decision by GrainCarpiltaterally vary the
Reference Prices, the dispute will be resolvedutjinahe Dispute Resolution
process outlined in clause 7 of the Proposed 20ideldaking.

= The Dispute Resolution process includes a negotigieriod between parties,
provision for both formal and informal mediatiomdareferral to arbitration by the
ACCC or an independent arbitrator.

= GrainCorp will publish information on the stockpatrt, vessel booking
applications, and performance indicators to assisess seekers in their
negotiations and increase the transparency of Gaapis operations, as outlined
in clauses 10 and 11.

The publish-negotiate-arbitrate model of accessipian is one of a number of
possible approaches to ensuring that third paoti¢sin access to port terminal
services on a non-discriminatory basis. More piptee alternatives include formal
ring-fencing arrangements and ex ante regulatiqurioés.

3.2 GrainCorp and third party submissions

A detailed summary of submissions is containedppendix A: Submissions. This
section includes a brief summary of themes andlasiuns relating to the overall
approach of the Proposed 2011 Undertaking in suddams by GrainCorp and third
parties.

3.2.1 GrainCorp submissions

GrainCorp’s initial submission stated that it sutsnthe Proposed 2011 Undertaking
to the ACCC for assessment in order to be re-atedkds a wheat exporter under the
Wheat Export Marketing Act 20@8/EMA). Regarding its overall approach,
GrainCorp considered that its Proposed 2011 Urkiagahould roll forward its

2009 Undertaking for a three-year period commentiQytober 2011.

In support of its approach, GrainCorp submits that:
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= the 2009 Undertaking has provided an appropriate laf regulation and ensured
fair and transparent third party access to Graip8guort terminals, as well as
allowing GrainCorp sufficient flexibility to manages operation

= following extensive negotiations in good faith, G@orp entered into final access
agreements with all customers, and in doing scadiensignificant pricing and
contract concessions for the benefit of expofters

= athree-year term is appropriate as the 2009 Uakiag has been effective and it
aligns with the accreditation period Wheat Expéustralia (WEA) granted to all
non-bulk handler8

= astaggered start will ensure negotiations fo2iEl/12 season are subject to the
Proposed 2011 Undertaking and avoid overlap wigh2B09 Undertakirig

= the Standard Terms have been updated to aligntketfinal Bulk Wheat Port
Terminal Services (BWPTS) Agreements entered intb gustomers in
March 2010

= the eastern Australian grain industry is highly petitive and therefore the
current level of regulation should not be incred$ed

= GrainCorp is currently the only bulk handler to @auccessfully entered into
Access Agreements with all of its customers undeord Terminal Services
Undertaking, demonstrating the success of the 20@fertaking and GrainCorp’s
willingness to negotiat&

In response to AWB’s concerns regarding the remof/#ie distinction between
approved and non-approved storage, GrainCorp tlmaeshis has not decreased grain
handling efficiency and that the changes were driwethe market?

In response to requests by third parties for despaeémurrage arrangements,
GrainCorp notes that it does not have full contradr the grain delivered to its port
elevators, and should not be responsible for faduny third parties. GrainCorp
submits that despatch-demurrage arrangements \poesgnt an unacceptable
commercial risk?

GrainCorp submits that its current reporting offpenance indicators is sufficient for
the requirements of Part IlIA of the ACtGrainCorp also submits that it would not be
appropriate to publish on its shipping stem thenmifation requested by AWB, and

®  GrainCorp Operations Limite&ubmission to the Australian Competition & Consumer

Commission 2011 Port Terminal Services Undertak@®September 2010, p. 1.

" bid., p. 7.
& Ibid., p. 19.
°  lbid., p. 2.
0 bid., p. 3.
2 bid., p. 7.

12 GrainCorp Operations Limite@&ubmission to the Australian Competition & Consumer

Commission13 December 2010, p. 4.

13 Ibid., pp. 4-5.

14 GrainCorp Operations Limite@Gubmission to the ACCC in response to submisséoltay 2011,
p. 8.
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that it has no impact on the management of poviagbe capacity or grain cargo
accumulationt?

GrainCorp submits that there is no statutory bsi®\GEA’s statement that the
objective of the undertakingis to promote an ediitisupply chair®

3.2.2 Third party submissions

AGEA submits that the ACCC'’s approach should benéximise supply chain
efficiency and that access arrangements shouldgiman efficient supply chai.

AGEA considers that the publish and negotiate aggrdias worked in relation to the
port terminal services agreements offered by GraipCand notes that access seekers
have been able to sign agreements with Grain&dRegarding the dispute resolution
provisions, AGEA notes that they have not beeretebut does not anticipate
problems. AWB agrees with the ACCC’s recommendationts Draft Decision
regarding the publication of price and non-priaeng and non-discriminatory access,
dispute resolution, own trading terms and negatiati

Regarding the lack of ring-fencing requirements EXGsubmits that the 2009
Undertakings have not dealt with sharing of infotiovaby the port terminal operator
that can be used to the advantage of GrainCormuntg arm-’

AGEA states that it does not have any issues witnGorp’s proposed publication
of key port information. AWB emphasises the impoce of the shipping stem and

submits that GrainCorp should provide more dafEimothy Bush submits that the

publication of information by GrainCorp under thH@®2 Undertaking has not been

adequaté?

AGEA and AWB both consider that GrainCorp shouldude despatch-demurrage
arrangements in its Indicative Access Agreentént.

AWB considers that the price differentials appldGrainCorp are not appropriate
as they do not reflect the quality of the varioissage and handling facilities. AWB
considers that GrainCorp’s removal of the pricéedéntial previously applied to
wheat from non-approved storage is discriminatang that the differential currently
applied to all third party storage is an unjushkf@monopoly rent?

15 GrainCorp, 13 December 2010, p. 5.

16 GrainCorp, 6 May 2011, p. 18.

17 Australian Grain Exporters Associatid®esponse to the Draft Decision in relation to Geamp
Operations Limited’s proposed Port Terminal Sersiéecess Undertakin@ May 2011, p. 1.
Australian Grain Exporters Associati@bmission to ACCC Issues PapEd November 2010,
p. 1.

9 AGEA, 2 May 2011, p. 3.

20 AWB Limited, Submission11 November 2010.

2L Timothy BushSubmission4 November 2010.

2 AGEA, 2 May 2011, p. 3; AWB, 11 November 2010.

#  AWB, 11 November 2010.
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3.3 ACCC view

The legislative framework governing the requirenfentGrainCorp to pass an access
test under the WEMA, and for the ACCC to consitier Proposed 2011 Undertaking
under Part IllA of the Act, is set out in AppendxAppendix A: Submissions of this
Explanatory Statement.

The ACCC notes that the Productivity CommissiB&) completed an inquiry into
wheat export marketing arrangements and reportétet@Government on 1 July 2010.
The Government has released the PC report butdiaatrthe time of the release of
this Explanatory Statement, provided its respoagbd PC’s findings and
recommendations.

The PC has recommended the following:

= the requirement for port terminal operators to faesaccess test as a condition
for exporting bulk wheat should remain in effectibB0 September 2014 when it
should be abolished

= the responsibility for determining if the accesst is met should rest solely with
the ACCC beyond 30 September 2011

= the Wheat Export Accreditation Scheme should bdistiexd on
30 September 2011.

While recognising that there may be future charigelke legislative framework, the
ACCC has formed its view regarding whether or hetProposed 2011 Undertaking
is appropriate in accordance with the current @yearents.

3.3.1 Term of the Undertaking

Three-year term

The ACCC'’s Draft Decision noted that the three-yteam of the Proposed 2011
Undertaking is in line with the recommendationshaf PC regarding the continuing
transition of the bulk wheat export industry frone tsingle desk regime. The ACCC
recognised that further regulatory changes areilplesand that the timing of changes
to the WEMA access test recommended by the P@istdber 20147

The Draft Decision also noted that the Proposed 20idertaking includes a
practical approach to ensuring that GrainCorp le &bbcommence negotiations for
access agreements with customers in time to have thady to execute at the
beginning of the 2011/12 season (commencing 1 @ct®b11)%

ACCC took the view that the three-year term fro@ctober 2011 to 30 September
2014 of the Proposed 2011 Undertaking was appitepifarther, the ACCC took the
view that the transition arrangements proposed faynGorp to ensure negotiations
with customers in relation to the next access ages¢s are covered by the Proposed
2011 Undertaking are appropriate.

2 Productivity Commissior\Wheat Export Marketing Arrangements — final reparfiuly 2010,

p. 191.
% ACCC,Draft Decision p. 22.
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Following consultation on the Draft Decision, th€BC remains of the view that the
three-year term and the transition arrangemenisgsexd by GrainCorp are
appropriate, subject to the inclusion of ProposatkAdment 1.3 as discussed below.

Staggered commencement

The Draft Decision recognised GrainCorp’s objectite conclude 2011-2014

Access Agreements with customers—in providing augjust 2011 commencement
date for all provisions of the Proposed 2011 Uradeng that relate to the
publication-negotiation-arbitration arrangementswdver, as a consequence, there is
a two-month period during which the publish-negetiarbitrate provisions of both

the 2009 Undertaking and the 2011 Undertaking lvglin force. This concurrent
operation of the two undertakings may give risedme uncertainties as to what
standard terms and conditions and which indicaneess agreements apply to
negotiations for a new access seeker approachiagGuorp during this period.

The ACCC took the view that it would be appropriftethe Proposed 2011
Undertaking to clarify that those clauses and salesdwith a commencement date of
1 August 2011 apply only to access agreementsezhieto in respect of port
terminal services provided by GrainCorp duringpleeod 1 October 2011 and

30 September 20134.

GrainCorp included a clause to that effect in rftdrevision to the Proposed 2011
Undertaking provided to the ACCC. In its Draft D&on, the ACCC took the view
that these changes adequately addressed its cencern

Following consultation on the Draft Decision, th€BC remains of the view that the
drafting proposed by GrainCorp addresses its cogcdihe ACCC considers that a
revised undertaking incorporating Proposed Amendrh&h which incorporates the
draft revision proposed by GrainCorp, would be megpropriate having regard to

s. 44ZZA(3)(c) as it creates greater certainty lasdens possible confusion for access
seekers.

3.3.2 Other establishment provisions of the undertaking

The ACCC notes that the technical amendments t@tbposed 2011 Undertaking
provided by GrainCorp on 31 January 2011 refleetdiange in title of th&€rade
Practices Actl974 to theCompetition and Consumer A2010. The ACCC is of the
view that this is appropriate.

The 2009 Undertaking was given by GrainCorp toAG&C to meet the provisions
of the WEMA that port terminal operators who arsoahccredited bulk wheat
exporters must pass an access test. The 2009 dkitgralso envisages that access
seekers for GrainCorp’s port terminal serviceshar& wheat exporters that are
accredited by WEA in accordance with the requireimehthe WEMA.

As noted above, the PC has made recommendatioct whadopted by the
Government, would change the legislative arrangésiien the wheat export
industry. This has resulted in uncertainty for gertninal operators about whether
and when a change may occur to the legislative dvaonk.

% ACCC,Draft Decision,24 March 2011, p. 23.
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The ACCC notes that GrainCorp has sought to maitja¢ regulatory uncertainty by
drafting technical amendments to the Proposed Rbidertaking. In particular, the
amendments have recognised:

= that the requirement for bulk wheat exporters taderedited may be abolished
during the term of the Proposed 2011 Undertaking

= the requirement for GrainCorp to pass an accessi@gcontinue, but under
changed legislation.

In its Draft Decision, the ACCC took the view tlitatvould be appropriate for the
Proposed 2011 Undertaking to be drafted so asdin &lre necessity for GrainCorp to
provide a new undertaking during the term of thepBsed 2011 Undertaking because
of possible changes to the legislative framewoskt tan reasonably be foreseen at
this time. It was also the view of the ACCC that #mendments submitted on

31 January 2011 were appropriately responsive $sible legislative changes
recommended in the PC’s repdft.

The ACCC notes that the Government is yet to redporthe PC report at the time of
release of this Explanatory Statement.

However, the Draft Decision also stated that sonm®nthanges to the drafting
would be appropriate. In particular, the word ‘eutly’ in the drafting of subclauses
1.1(f) and 6.3(b)(ii) does not give any certainypat which point in time is being
referenced. The ACCC was of the view that it wduddmore appropriate that the
introduction to subclause 1.1(f) read:

At the date of this Undertaking, the ‘access testler the WEMA require$:

The ACCC was of the view that a similar wording fpa to subclause 6.3(b)(ii) also
would be more appropriate.

GrainCorp proposed changes in accordance with @@®&s Draft Decision in its

draft revised undertaking. Following consultationtbe Draft Decision, the ACCC
remains of the view that these changes adequaldhgss its concerns, and proposes
the inclusion of the drafting provided by GrainCapper Proposed Amendment 1.1.
The ACCC considers that a revised undertaking pa@ting this amendment would
be more appropriate having regard to s. 44ZZA(3)£cit creates greater certainty and
lessens possible confusion for access seekers.

3.3.3 Overall approach to access provision

The ACCC notes that the publish-negotiate-arbith@aework as set out in the 2009
Undertaking appears to have operated well in tee cdGrainCorp, and that under
this framework GrainCorp has successfully negafiaiecess agreements with access
seekers. The ACCC'’s preliminary view regardingdbetinuation of the
publish-negotiate-arbitrate approach to accessiganvas per the Proposed 2011
Undertaking is set out in the ACCC'’s Draft Decisfdrs noted there, the views

27 ACCC,Draft Decision 24 March 2011, pp. 22-3.
% bid., p. 23.
2 ACCC,Draft Decision 24 March 2011, pp. 19-22.
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expressed in relation to the operation of the ghbhegotiate-arbitrate arrangements
of GrainCorp’s 2009 Undertaking are made in thegjgecircumstances of
GrainCorp. The ACCC wil assess individually the raleapproach to access
provision proposed by each BHC and may not nedgssaach the same conclusions
that for GrainCorp.

The following sections discuss the ACCC'’s view rrelgzg the operation of specific
aspects of the framework under the 2009 Undertaking

3.3.3.1 Publication of price and non-price terms

GrainCorp is required under the 2009 Undertakinguiolish the Standard Terms and
Reference Prices which apply to Port Terminal Sevi GrainCorp is also required to
notify the ACCC of any changes in the Referenced?riand may request ACCC
approval for changes to the Standard Terms.

Standard Terms

The ACCC notes that GrainCorp published on its vteltse ‘Interim Bulk Wheat
Port Terminal Services Agreement’ for 2009/10, iahsomprised the Standard
Terms which were accepted as part of the 2009 Waklag. GrainCorp also
published the ‘Bulk Wheat Port Terminal Serviceseégnent’, an updated version of
the Standard Terms dated 10 February 2010. Gram@laced this updated version in
the same location on its website as the Standamsle

GrainCorp has not varied the Standard Terms whietesccepted as part of the
2009 Undertaking during the term of the Undertakihg do so, GrainCorp would
require approval from the ACCC as outlined in sabsk 5.6(b) of the 2009
Undertaking. However, in its Draft Decision the AC@ok the view that by
publishing the 10 February 2010 version of the agwent GrainCorp may have
created some uncertainty for access seekers awghictd agreement comprises the
Standard Terms on which they may receive acceBsitioTerminal Services and
which form the starting point for negotiation facass’

Reference Prices

GrainCorp published Reference Prices on its welisifemnexure A to the ‘Bulk
Wheat Port Terminal Services Agreement’. The ihfiréces to apply for the 2009-10
season were varied in April 2010 following constitta with GrainCorp’s customers.
GrainCorp agreed to backdate the revised pricesxigting customers to 1 October
2009. GrainCorp notified the ACCC that it had vdribe Reference Prices in
accordance with subclause 5.6(a) of the 2009 Uakied on 22 April 2010.

GrainCorp published new prices to apply for the@®@1 season on 30 August 2010.
GrainCorp also published the ‘2010/11 Port Elevi®e Schedule Summary’, a two-
page summary of the fees which apply to Port Teahfservices. This summary notes
that customers should consult the relevant Agregseand appropriate Reference
Price Schedules, and not rely solely on the sumn@rginCorp notified the ACCC
that it had varied the Reference Prices in accaanth subclause 5.3(d) of the
2009 Undertaking on 30 August 2010.

% bid., p. 33.
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Compliance with requirements

In its Draft Decision the ACCC took the view thata@®Corp had complied
substantively with the requirement to publish pace non-price terms, but that there
was ambiguity around the status of the 10 FebrRai version of the BWPTS
Agreement. The ACCC took the view that, when GraiqpJoublishes more than one
BWPTS Agreement on its website, it should cleadbnitify which of them represents
the Standard Terms under an accepted undertdking.

The ACCC notes GrainCorp’s submission in respoogbkd Draft Decision, which
stated that:

To address the ACCC's concerns, GrainCorp williare clearly indicate the
standard terms on its websifé.

The ACCC considers that this is appropriate aslitimvprove transparency around
the terms on which customers may gain access tBdhelerminal Services, and
provide a clear starting point for negotiation lué terms of access to GrainCorp’s
services.

Following consultation on the Draft Decision, th€BC remains of the view that in
all other respects a roll-over of the arrangeméatpublication of price and
non-price terms from the 2009 Undertaking to thepBsed 2011 Undertaking is
likely to be appropriate.

3.3.3.2 Own trading terms

The Draft Decision noted that the ACCC has not #rsed it necessary to audit
GrainCorp’s compliance with the non-discriminatr@guirement contained in
subclause 5.5 during the term of the 2009 Undertakihe ACCC took the
preliminary view that subclause 5.5 had been affech ensuring that GrainCorp did
not discriminate against access seekers in favioits own trading division.

However, the Draft Decision noted that there isentty no requirement for
GrainCorp to publish the terms on which it providesess to its own trading
division*®

During the term of the 2009 Undertaking, GrainCoggotiated access agreements
with its customers—including the GrainCorp Tradibigision—that differed from

the standard terms and conditions as set out imtheative Access Agreement at
Schedule 5 of the 2009 Undertaking. The Draft Denisoted that, pursuant to the
non-discriminatory provisions of the Proposed 20htlertaking, GrainCorp must not
discriminate between different applicants or usefavour of its own Trading
Division.

The ACCC took the preliminary view that, to enaibk® assess GrainCorp’s
compliance with its non-discrimination obligatiofitss necessary for it to know
details of the access agreement reached by Grgin@r its Trading Divisior?*

3L ACCC,Draft Decision,24 March 2011, p. 33.
32 GrainCorp, 18 April 2011, p. 6.
33 ACCC,Draft Decision,24 March 2011, p. 34.
34 :

Ibid.
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Following consultation on the Draft Decision the @C remains of the view that it
would be appropriate for the Proposed 2011 Undegatio include a provision for
GrainCorp to provide the ACCC with a copy of theess agreement entered into
with its Trading Division. GrainCorp included a g to this effect in its draft
revision to the Proposed Undertaking. The ACCC idans that a revised undertaking
incorporating this clause, through Proposed Amemdrhel, would be more
appropriate having regard to the interests of acseskers in accordance with
s.44ZZA(3)(c) as it would facilitate the ACCC’s assment of GrainCorp’s
compliance with its non-discrimination obligations.

3.3.3.3 Indicative agreement

GrainCorp has proposed to update the Indicativeess@greement in the Proposed
2011 Undertaking to reflect the changes made duragptiation with access seekers
in March 2010. Given that the changes resulted fnegotiation between
stakeholders, the ACCC took the preliminary viewat ttne Indicative Access
Agreement was likely to be appropriate. The ACC@sidered the issues raised by
AWSB in its submissions on the Issues Paper andthé Decision relating to the
removal of a price differential between third paapproved and non-approved
storage, and the inclusion of dispatch-demurragengements in the proposed
Indicative Access Agreement.

In its Draft Decision the ACCC took the view thaice differentials are justified to
the extent that they reflect differences in co$tseoeival and handling relating to the
source of the whedt. The ACCC noted GrainCorp’s previous submissiothéo
ACCC, which explained the differential as compeimggtor a higher level of risk
associated with receivals from third party storages

...to account for the increased level of risk, soneasure of additional surety
is required?®

The ACCC notes the relatively low quantum of thigedential charged by GrainCorp
compared with that charged by other port termimperators. The ACCC remains of
the view that it is appropriate for GrainCorp t@ade price differentials based on the
supply chain through which wheat has arrived at, pwovided these differentials are
reflective of costs.

The ACCC took the view in its Draft Decision tha&ndurrage and liability
arrangements are contractual issues to be restiiveagh commercial negotiation
between parties, and that the liability arrangemsé@nthe proposed Indicative Access
Agreement were likely to be appropriate as a sigupioint for commercial
negotiation’’ The ACCC remains of this view following consultation the Draft
Decision, and notes that parties seeking to netgatiarelation to the liability
provisions of the Indicative Access Agreement magilahemselves of the dispute
resolution procedures in clause 7 of the Propo$édd 2Jndertaking.

% ACCC,Draft Decision,24 March 2011, pp. 34-5.

% GrainCorp Operations Limite&ubmission to the ACCC in response to Draft Deteation
issued 6 August 20089 September 2009, p.19.

37 ACCC,Draft Decision,24 March 2011, p. 35.
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3.3.3.4 Negotiation

The ACCC noted in its Draft Decision that GrainCaggotiated access agreements
with all of its customers during the term of th@20Undertaking® The negotiations
were conducted in accordance with clause 6 of @@® 2Jndertaking, which specifies
timeframes for provision of information, the lodgemh of an Access Application, and
negotiation of terms by GrainCorp and the Applicant

GrainCorp is required under the Proposed 2011 Uakiag to provide access to
eligible customers on the Standard Terms. HowekierProposed 2011 Undertaking
also provides that customers may negotiate diffae¥ms than the Standard Terms
with GrainCorp to deliver a better outcome for andoth parties. GrainCorp is
required to negotiate these different terms withabhstomer in good faith. If the
customer considers that GrainCorp is not negotgiamrequired by clause 6 of the
Proposed 2011 Undertaking, the customer may isfispate Notice and potentially
bring the matter to the ACCC for arbitration.

Glencore submitted to the PCn inquiry regardingxgerience negotiating with
GrainCorp:

GrainCorp refused to negotiate with us in any famtil we initiated the
dispute resolution provisions of the access unlienga after which
GrainCorp immediately negotiated a realistic agreetmith us>®

The ACCC took the view in its Draft Decision thae@core’s experience indicates
that the dispute resolution provisions have fumeitbas an effective deterrent against
GrainCorp refusing to negotiate with access seakeascordance with requirements
in the 2009 Undertaking.

GrainCorp is also bound by the non-discriminatiequirement in subclause 5.5 to
ensure that the terms negotiated with access seakenot on the whole less
advantageous than those applying to GrainCorp’s toading division.

The ACCC remains of the view that the processanist 6 of the Proposed 2011
Undertaking is effective in enabling access seelkenggotiate the terms of access
with GrainCorp. The ACCC also considers that tispdie resolution provisions,
discussed in section 3.3.3.5, are an effectiveaiestshould GrainCorp seek to avoid
its obligation to negotiate in accordance with Breposed 2011 Undertaking.

3.3.3.5 Dispute resolution

GrainCorp is required to provide the ACCC with amaal report of any material
disputes in relation to Access Agreements, andiasgutes raised by Applicants,
Users, or GrainCorp during the previous 12-montiiople At the time of writing, the
ACCC has not been notified of any formal disputedar the 2009 Undertaking
between GrainCorp and access seekers.

38 :
Ibid.

3 Productivity Commission 2018Yheat Export Marketing ArrangemenReport no. 51, Canberra,
p. 181.

40 ACCC,Draft Decision 24 March 2011, p. 36.
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While the Dispute Resolution provisions have ndtbgen tested, it is likely that the
threat of arbitration by the ACCC has been effectivensuring that GrainCorp
negotiates with access seekers as required by 2ndertaking.

The ACCC took the view in its Draft Decision thaetdispute resolution framework
in the 2009 Undertaking has worked well and theeetmnsidered it appropriate that
GrainCorp has submitted a similar framework for Bmeposed 2011 Undertakifiy.

Access seekers are able to raise a dispute regaadiacision by GrainCorp to
unilaterally vary the prices at which Port TermiSa&lrvices are provided under an
executed Access Agreement. GrainCorp’s proposeddtide Access Agreement,
attached to the Proposed 2011 Undertaking, exedigjisites based on a change to
fees due solely to a change in the Consumer RraexI(CPI). The dispute resolution
provisions of the Proposed 2011 Undertaking dcempticitly exempt disputes based
on price increases in fees to reflect changesarCil.

The ACCC notes that subclause 2.2 provides thatemhere is any inconsistency
between components of the Proposed 2011 Undertakiegeneral terms will take
priority over the terms in the Indicative Accessrégment in Schedule 5.

The ACCC Draft Decision took the view that thisansistency needed to be
rectified. Specifically, the ACCC considered itigpropriate to narrow the
circumstances under which Disputes can be raisddrihe Proposed 2011
Undertaking to prevent price disputes where prazesvaried solely to reflect changes
in the CPI*

The ACCC considers that a revised undertaking pa@ting Proposed Amendment
1.6 would be more appropriate having regard talgZA(3)(a) and (c), as it would
balance the legitimate business interests of G@ipGn raising prices in line with
inflation, with the interests of access seekersgjsputing price increases they
consider to be unreasonable.

The ACCC has also proposed that the definition®f €hould be clarified in
GrainCorp’s Proposed 2011 Undertaking (Clause 1&Xer Proposed Amendment
1.7, as the Australian Bureau of StatistisB§) publishes a number of CPI indices.
The ACCC considers that this would increase cdstdor access seekers and that a
revised undertaking incorporating Proposed Amendré&hwould be more
appropriate having regard to s. 44ZZA(3)(c).

The ACCC notes that clause 7.7 of the Proposed Pitiertaking sets out the
arbitration provisions where the ACCC is not theitaator. The process allows for
ACCC involvement and requires the arbitrator togkéee ACCC informed about
progress. However, the Proposed 2011 Undertakieg dot require GrainCorp to
notify the ACCC the name of an arbitrator when mn@ppointed. The ACCC
considers that revised undertaking incorporatinggaiirement for it to be informed of
the name of an arbitrator as given in Proposed Almamt 1.8 would be more
appropriate having regard to s. 44ZZA(3)(c).

1 Ibid.
42 ACCC,Draft Decision 24 March 2011, p. 36.
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3.3.3.6 Publication of performance indicators

In its Decision to Accept the 2009 Undertaking, 8&CC, while not seeking to be
prescriptive of what service performance indicasirsuld be included in an
undertaking, noted the following possible indicator

= ship rejections;

= cargo assembly times;

= transport queuing times;
= port blockouts

= overtime charged

= demurrage.

During the term of the 2009 Undertaking GrainCoag bublished performance
indicators in accordance with clause 11 of the 2088ertaking in relation to:

= vessels failing survey

= average daily road receival rate (to be provideatmlg)
= cargo nomination applications rejected

= monthly tonnes shipped

= port blockouts

= average cargo nomination application assessmeastim

In its Decision to Accept the 2009 Undertaking, evhinvolved assessing whether the
indicators proposed by GrainCorp satisfied the AGQ€quirements (as set out
above), the ACCC stated that the indicators pragpdgeGrainCorp would:

appropriately balance the legitimate businesséstsrof the provider and the
interests of persons who might want access toghécg by providing a
degree of transparency around the level of seheteg provided to wheat
exporters, and

assist potential access seekers in assessingphepapteness of the price
offered for a servic&’

In its Draft Decision the ACCC reviewed the operatof the 2009 Undertaking and
noted that GrainCorp has published the averagg dzal receival rate over ‘days of
receival’ only, excluding days where no grain iseiged via road transport. The
ACCC considered that the average daily road reteat@ is published to provide
transparency around the rate at which GrainCogbls to receive grain from road
transport, in order to inform negotiations betwé&ainCorp and access seekers. The

43 ACCC,GrainCorp Operations Pty Ltd Port Terminal Servidesxess Undertaking - Decision to

Accept 29 September 2009, p. 315.
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ACCC considered that for this purpose it would pprapriate for GrainCorp to
exclude the days on which no grain is receivede@al transport in its calculation of
the Daily Road Receival Rate. Also, the ACCC ndbed GrainCorp did not publish
the road receival rate monthly as required undsrsg 11

The ACCC took the view in its Draft Decision thaetkey performance indicators
against which GrainCorp has reported under the 20@8ertaking have provided
access seekers with sufficient information on gwel of service provided by
GrainCorp. The ACCC remains of the view that &ppropriate that GrainCorp
continue to report against these performance italisgon a port-by-port basis) under
the Proposed 2011 Undertakiftg.

The Draft Decision noted that the 2009 Undertakeggires GrainCorp to report the
indicators disaggregated by port within two mordghthe end of the period to which
they relate. The ACCC was concerned that the rednperformance indicators by
GrainCorp had not been at the required level aglisegation. Also the two-month
window for compliance with the reporting provisioreates an unnecessary
monitoring burden on the ACCC. Therefore, the ACGEk the preliminary view
that the Proposed 2011 Undertaking would be mopeogpiate if a provision was
included that GrainCorp will notify the ACCC withfive business days that it has
published a report on its websffe.

GrainCorp provided drafting to this effect in itsft revised undertaking, which the
ACCC has incorporated in Proposed Amendment 1.4ghd3ed Amendment 1.17
also provides that GrainCorp will publish the keyvéce performance indicators in a
prominent position on its website. It is the ACC&isw that a revised undertaking
incorporating these amendments would be more apptegaving regard to

s. 44ZZA(3)(c) as it would provide sufficient trgr@sency and accountability to
access seekers.

*  ACCC, Draft Decision, 24 March 2011, pp. 38-9.
" bid., p. 39.
6 Ibid.
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4  Capacity Management

4.1 GrainCorp’s Proposed 2011 Undertaking

Capacity management provisions are at Clause 9ahGorp’s Proposed 2011
Undertaking. These provisions include requiremémfsublish information regarding
availability, booking and use of capacity at Gran®s port terminals.

Notwithstanding the general approach taken withRteposed 2011 Undertaking to
roll forward the 2009 Undertaking, there are sosyeats of the provisions regarding
the management of capacity that differ from thamgements that the ACCC
accepted in 2009. In particular, the PTSP in ScleeBilhave been varied from those
that were a part of the 2009 Undertaking accepyettidd ACCC.

These changes to the PTSP are considered in tyerh

4.1.1 Continuous disclosure rules

Continuous disclosure rules set out in clause BtheoProposed 2011 Undertaking
contain provisions unchanged from the 2009 Undertathat GrainCorp will publish
on its website:

= A statement setting out GrainCorp’s policies amatpdures for managing
demand for the port terminal service—the PTSP geinoSchedule 3 to the
Proposed 2011 Undertaking

= A Shipping Stem (to be updated each Business Caiihg out specified details
in relation to nominations of cargos to be shipped.

4.1.2 Substance of the PTSP

The PTSP are central to the relationship betwe@amGorp and customers accessing
its port terminal facilities. Clause 9.2 of the posed 2011 Undertaking requires
GrainCorp to comply with the PTSP, as varied frametto time, and the PTSP is a
part of concluded access agreements between Gr@radd its customers.

PTSP as accepted in 2009 Undertaking

Under the PTSP at Schedule 3 of the 2009 Undegakustomers made a cargo
nomination application (CNA) to book capacity. Gw@orp accepted bookings,
including from its own trading arm, on a first canfiest served basis if capacity was
available for the nominated period.

The 2009 PTSP allowed GrainCorp clients some lianfiexibility to change the
specifications of booking once made. If a clienswaable to execute the booking the
booking fee was forfeited. The flexibility availgainder the 2009 PTSP included:

® substituting a nominated vessel that is a simiéafgsming vessel and that will
arrive within five days of the most recent nomimbgstimated time of arrival
(ETA)
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= changing load port no later than 21 days from S8sgaed load date, subject to
certain conditions

= two port loading
= undertake stock swaps with another GrainCorp cheifding suitable grain.

In February 2010, during the first year of its 200®dertaking, GrainCorp offered
exporters a one-off option to review their requiegrts for unpaid cargo nominations
on the stem for the May to September period whiab taken up by a number of
exporters’’ The explanation for this over booking of capabiyyexporters is not
clear; however as grain export volumes from théegasStates did not fall in 2009/10
despite the poor harvest the excess of capacitgdabmay be due to misjudgement
on the part of exporters or the impact on the eaast market of events in the market
in Western Australia.

GrainCorp has emphasised that this was a one-afirofhat will not be repeated in
future years.

PTSP in Proposed 2011 Undertaking

In May 2010 GrainCorp completed a variation of B¥ESP in accordance with the
provisions of clause 9.3 of the 2009 Undertaking @ne PTSP of the Proposed 2011
Undertaking (2010 PTSP) reflect those variatiorige Variations made were
principally to increase the flexibility available &xporters in the operation of
GrainCorp’s first come, first served capacity aditbon arrangements. The variations
included changes to the provisions for cargo notronaand inclusion of provisions
for wheat exporters to change aspects of confirnoedkings. The variations also
included minor changes to terminology and the isich of a terms and conditions
clause.

The differences between the 2009 PTSP and the POBP were detailed in the
ACCC Draft Decision. The ACCC notes that the vioizg were the subject of
industry consultation by GrainCorp and that subioiss on the Draft Decision did
not raise issues with this aspect of capacity mamagt. The ACCC does not
consider that it is necessary for this Explanaftatement to repeat that discussion.

4.2 GrainCorp and third-party submissions

Details of submissions on the ACCC's Draft Decisiarthe Proposed 2011
Undertaking are provided in Appendix A. The keynies emerging from
submissions in relation to GrainCorp’s capacity aggment arrangements and the
issue of whether transferability of capacity shdmtdallowed (on which the ACCC
specifically sought comment on in its Draft Decrgiare set out below:

4.2.1 GrainCorp’s submissions

GrainCorp argued strongly against introductionrahsferability which it submitted
was not required and would have a number of negatmsequences. GrainCorp is of

47 GrainCorp Operations Limite@Gubmission to the Australian Competition & Consumer

Commission 2011 Port Terminal Services Undertakd®September 2010, p. 11.
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the view that transferability will necessitate anfflamental restructuring of
GrainCorp’s complete capacity booking syst&hand that it would have to
‘commoditise’ port elevation capacity, and therefoffer it for sale at a tightly
defined ‘futures’ contract ...GrainCorp would be reqd to price elevation capacity
bookings at an equivalent to the basic cost oktheice to be delivered, in the same
way a wheat futures contract represents the vdlaganne of wheaf'® GrainCorp
also argues that the introduction of transfergbiitll lead to speculation by
marketers, including entities with no involvememthe Australian grain export
market. GrainCorp is of the view that the partitipa of speculators would result in:

= higher costs of exporting grain, particularly ateéis of peak demand, and a fall in
returns to producers

= increased uncertainty resulting in impedimentsdoessary planning by
supply-chain providers, including GrainCorp

= capacity going unused

= smaller exporters who do not have the financiadueses to speculate being
disadvantaged.

= GrainCorp also submits that transferability woutd'@xperimentaP® and that the
only experience with elevation capacity tradinghis secondary market operated
by CBH in Western Australia which GrainCorp consgdis a failure.

4.2.2 Third party submissions

Submissions from a number of third parties supplar@nsferability* and a number
provided suggestions to limit opportunity for spletive activity. Emerald submis
that, while trading has superficial appeal, it cdess that there are dangers with the
approach. In its submission AGEA states that:

...in its submission to the ACCC Issues Paper iatiah to GrainCorp revised undertaking
indicated that GrainCorp’s port loading protocadsimot been fully tested yet in terms of the
ability to efficiently allocate port loading capgcdue to the small crop on the east coast in
2009. It was envisaged that this would be testelitamas eventuated resulting in considerable
delays and costs for exporters.

AGEA believes the allocation system can be enhatioedigh expanding the flexibility
associated with shipping slots including extendhmgtransferability to counterparties as well
as elevation periods and ports.

GrainCorpSubmission to the Australian Competition & Consu@emmission Draft Decisign

18 April 2011, p.5.

49 GrainCorp, 18 April 2011, p.17.

0 GrainCorp Operations Limite@onsultation on the Draft Decision dated 24 Mar€i2:
Transfer and Trading of Booked CapacityApril 2011, p.4.

®1  Australian Grain Exporters AssociatidResponse to the Draft DecisighMay 2011; AWB,

Supplementary submission regarding ACCC'’s draftgiee, 15 April 2011; Goodman Fielder,

Submission to the ACCC in relation to GrainCorp @giens Limited port terminal access

undertaking, 27 April 2011, p. 4.

Emerald Group Australia Pty Lt&ubmission regarding ACCC Review of GrainCorp Patess

Undertaking 6 April 2011.

52

32



AGEA is seeking a system that provides exportetls wértainty to acquire and execute slots
without encouraging overt speculativh.

A number of submissions also raised concerns regatlle lack of competitive
neutrality between GrainCorp's trading division atloer wheat exporters.
Submissions noted that the $5 per tonne bookingvéeenot a cost to GrainCorp
which did not face the same disincentive to hoanshake speculative bookings as did
other exporters. Submissions included suggestethanéimns to increase competitive
neutrality, including holding all booking fees isoeow until the booking is executed,
requiring that GrainCorp permanently forfeits tlomking fee when its trading

division does not execute a booking and requirirag booking allocation be managed
by an independent body.

4.3 ACCC view

The ACCC is required to form a view regarding céyananagement arrangements
proposed in undertakings offered by the four BHBe ACCC considers that capacity
management arrangements should be assessed fayretdwhbasis of their
circumstances and notes that these circumstanifesat between the four BHCs
(GrainCorp, Viterra, CBH and ABA) and the marketsihich they operate.

However, while the ACCC is not of the view that aajpy management arrangements
should necessarily be consistent across oper#atdiss consider that it should apply
a consistent approach when forming its view on edt¢he proposed undertakings.
The ACCC has analysed the similarities and diffeesrbetween the BHCs and the
markets in which they operate so that its viewsréigg capacity management
arrangements are made on a consistent basis acrdsdakings. This analysis is
outlined below and inAppendix B, which includesthar details of the information
the ACCC has used to form its view. This sectiavvtes the ACCC'’s views on the
capacity management arrangements of GrainCorpisd3eal 2011 Undertaking,
including transferability, in light of that analgsi

4.3.1 Port terminal services markets
Capacity allocation arrangements include two mampmonents:

= Primary allocation arrangements by which capasitnationed between competing
users and which are broadly categorised as eitie® pr non-price rationing.
Primary allocation arrangements currently operatethe BHCs include both
non-price administered allocation (as in the cdsbefirst come, first served
arrangements of GrainCorp, Viterra and ABA) and@rationing (as under the
CBH auction system). Primary allocation systembath types typically require
exporters to make at least some capacity commisreefore production
outcomes, and hence export shipping requiremerggyutly known.

® |n-season arrangements that facilitate exportgustadg to any divergence
between actual outcomes and ex ante planning rnegadémand for export
capacity. These adjustment mechanisms includebileyifor shippers to move
booked capacity between geographic and/or tempmrations (such as exists
under GrainCorp’s PTSP) and the ability for shiggertransfer bookings in a

% Australian Grain Exporters AssociatidResponse to the Draft DecisichMay 2011, p. 1.
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secondary market (as occurs under CBH’s arrangenmeiVestern Australia). In-
season response to changed, unforeseen or unplaeedsl may also occur
through grain trading or swapping along the sugplgin, including by use of
grain trades and stock swaps.

Two key market characteristics relevant to the viesmned on the appropriateness of
particular capacity management arrangements infgpetarket circumstances are:

= the relationship between total port elevation cépand average annual and
seasonal demand for it

= the extent to which the incentive exists for vetlicintegrated BHCs to pursue
self preferential treatment—including blocking atle&porters from accessing
port services.

The following sections discuss the relevance of¢Hactors to a decision regarding
the appropriateness of capacity management arrargsmroposed by a port
operator. An assessment in particular cases wilhtoemed also by the current
arrangements the operator has in place and thetigéieess of those arrangements in
achieving fair and efficient outcomes.

4.3.1.1 Extent of capacity constraint

The PC stated in its Inquiry Report on Wheat Expatketing Arrangements that
auctions can play a significant role in efficiendljocating limited port capacity/.

This general economic principle, that allocativigcegncy is best achieved through a
price mechanism, has greatest application whenlgigpmited relative to demand.
When no binding capacity constraint exists the detaaf all users can be met and
the means by which allocation occurs is not agafito achieving efficiency.

In all Australian states from which wheat is expdrthere are periods when demand
port capacity is more highly valued. These perimiisw harvest when new season
grain is available to be shipped and vary from @eds season and between the
ports operated by the BHCs.

The PC noted that port operators other than CBHtvdtso consider adopting a
similar [auction] system where there is a likelidarf excess demand for port
capacity at certain points in time (effectivelyslafting peak demand problem driven
by movements in the supply and demand for wheao#met grainsy>

While the ACCC is also of the view that an auctsystem is to be preferred when
capacity is limited it notes that it may, neveréss, form a view that access
arrangements employing a non-price system of dllag@apacity are appropriate. on
the ACCC's view will take into account the degrée¢h@ capacity constraint evident
and a judgement as to whether resultant inefficeenwarrant requiring the operator
to employ an auction system for primary allocatorangements. Also relevant is the
extent to which allocative inefficiencies arisingder the first come, first served
arrangements are mitigated by other measures sucdpacity transferability,

> Productivity Commissior\Wheat Export Marketing ArrangementsJuly 2010, p. 205.

**  Ibid.
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incentives for unwanted capacity to be returnetthéoshipping stem and greater
flexibility to move capacity bookings.

Appendix B provides information on estimated capyaavailable in the (east coast
and on demand for that capacity by grain exporigns. ability to compare the extent
to which capacity is constrained on the east caagdtin South Australia and Western
Australia is made difficult because both Viterral&BH do not report capacity on
the same basis as GrainCorp.

For purposes of assessing the extent to which dgpadimited relative to the grain
export task, the ACCC has used estimates of cgpacieceive and store grain for
cargo accumulation and to load ships. These essraistract from the impact of
freight capacity limits and other up-country bateks on the grain supply chain and
exports. The ACCC recognises the significance e€ayntry bottlenecks in the grain
export supply chain but notes that, in forming@wpbn wheat access undertakings,
its concern is access to port terminal servicestlis, the capacity of the port to
in-load is relevant but the capacity of the up-dopsupply chain to deliver is not.

Estimates of the grain export task are derived fABS data on grain production,
domestic demand and the accumulation and run ddwyram stocks.

To obtain an indicative measure of the extent teclvport terminal capacity is
constrained the ACCC has used an average montghadity utilisation’ calculated
from the estimates of supply and demand for pgracily. These capacity utilisation
measures are used to obtain an indication of tie@sity with which capacity is used
within regions and to compare that across regiohe.ACCC recognises certain
limits in using such an ‘average’ measure. In patéir such a measure provides no
indication of the impact on demand of seasonalitgfgroduction conditions; nor
does it take into account the preference of expofte particular port terminals or
time periods.

Nevertheless such an average does provide a highitelication of capacity
constraint. Two capacity utilisation measures Hasen obtained. The first is for the
most recent year when demand has been very sfftbegsecond is an average across
a number of years to even out the impact of pradnatariation.

On the basis of the information available to i #&CCC is of the view that the port
terminal capacity is subject to some constraintinduypeak periods in high demand
years. However, the ACCC is of the view that theelef capacity constraint on the
east coast is relatively low.

4.3.1.2 Incentive for self-preferential treatment

A vertically integrated operator may have an insento utilise bottleneck
infrastructure it controls to block competitorsupstream or downstream markets in
order to gain market share at the expense of aseekers. The strength of such an
incentive will be influenced by the existence aett of competition to the integrated
monopolist’s position. Where actual or potentiaingetition exists, the incentive to
block competitors is moderated by the threat thattiocking behaviour may not
deliver the intended gain of market share in upstrer downstream markets but
instead result in loss of throughput to an alteweasupply chain or use.
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However, where competition to the integrated motieps weak and the incentive

to hoard capacity and so block others from accgssiport capacity is strong, this
will inform an assessment as to the appropriateoegsposed capacity allocation
arrangements. Where the incentive to block outsscseekers is strong, so too is the
argument that allocation arrangements should irvatp measures to prevent such
behaviour.

Auctions provide such a mechanism as they are arfansparent and efficient
means of allocating capacity under which the incemifaces the same limits on its
ability to acquire capacity as other users.

It is also possible to design non-price allocasgstems in such a way as to prevent
or reduce anti-competitive behaviours by the oper&uch measures include use of
an independent body to manage the shipping stemeguiiting that the access
provider faces the same financial disincentivedartl as do access seekers.

In the context of the Australian wheat export iridpgsompetition to the bulk
shipment of wheat through an operator’s ports cdinoes a number of sources:

= extent of vertical integration and alternative wpHetry supply chains
= domestic demand for wheat relative to production

= competition from ports in other regions

= threat of bypass by customers

= containerised exports.

A high level summary of the key features of eaahar (including the differences
that exist) in terms of their existing supply-chalaracteristics and competitive
dynamics is outlined in Appendix B.

In summary, the ACCC considers that each of themifit regions can be
distinguished on the basis of the different chanastics that relate to each (as
outlined above). In particular, the ACCC considéi:

= there is a significantly higher level of competitim the east coast for up-country
supply chain services than in South Australia arestéfn Australia

= there is a significantly higher level of competitim the east coast between wheat
supplied into the domestic market and export wheatpared to South Australia
and Western Australia and from the developmenhefion-bulk export market

= there is a higher level of competition between pemninals located in sections of
the east coast (New South Wales, Victoria and éséeenmost parts of South
Australia) compared to port terminals in South Aaiga and Western Australia
where there are no competing ports

= there is evidence of possible competition from as@eekers prepared to bypass
port terminals on the east coast.
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The ACCC recognises that GrainCorp has a degreead{et power in relation to its
control of its port facilities and incentive to ahtage its activities upstream and
downstream of the port. However, given the courstiéing competitive constraints
noted above, the ACCC considers that GrainCorgalggnificantly lower incentive
for self preferential treatment in its capacity ragement relative to that of either
Viterra or CBH. However, the ACCC notes that thesepetitive pressures are less
evident in Queensland, particularly for GrainCorfasilities at Mackay.

In conclusion, the ACCC recognises that one wayeailing with problems of
hoarding capacity is by independent managemeriteo$hipping stem and/or the
booking fees. For the reasons given above, the AG&S not consider that these are
required of GrainCorp at this point in time butvitl continue to monitor the

situation.

4.3.1.3 Conclusion

In forming its view regarding the capacity managetre@rangements proposed by
GrainCorp, the ACCC considers that the followingdasions from the above
analysis are relevant:

= GrainCorp’s port terminals are subject to peakqubriof excess demand driven
by movements in the supply and demand for wheab#mel grains (a shifting
peak demand problem)

= the duration and extent of the periods in whichighe excess demand can be
significant, particularly in years of large harvesth as the current (2010/11) year
when capacity has been booked out for extensivegseat a majority of
GrainCorp’s ports

= while capacity constraint is an issue at certairet at ports operated by
GrainCorp, overall level of capacity constrainttba east coast is relatively low

= GrainCorp faces a level of competition to its gertninal services that is
significant and that is greater than competitiothe port terminal services
provided in South Australia and Western Australia.

4.3.2 Capacity allocation arrangements

The ACCC set out its preliminary view on whetheai®@€Corp’s Proposed 2011
Undertaking to continue its existing capacity adtbten and management
arrangements is appropriate. In particular the A@OGsidered the implementation
of the first come, first served approach to primaigcation of capacity and the
effectiveness of the capacity management arrangsneensure efficient capacity
use outcomes. The following discussion updateA@EC views in light of public
consultation on the Draft Decision.

4.3.2.1 Primary allocation arrangements

GrainCorp allocates elevation capacity on a fioshe, first served basis, with Cargo
Nomination Applications (CNA) prioritised in thedwmr they are received. Exporters
book slots on the GrainCorp shipping stem for wlaaton-refundable booking fee is
paid.
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The ACCC notes that the PC final report discus#tedrative approaches to capacity
allocation and noted the significant role that s can play in efficiently allocating
limited port capacity. The PC stated that, while #luction system operated by CBH
could be improved, it should be continued and that

... other port operators might also consider adopdisgnilar system where
there is a likelihood of excess demand for poracép at certain points in
time (a shifting peak demand problem driven by nmeemets in the supply and
demand for wheaff’

The ACCC acknowledges the economic benefits of gtaakrangements to allocate
scarce port terminal services. However, the ACQGO abtes that introduction of an
auction system involves costs for both GrainComg ismcustomers, including of
design, implementation and transition and has aeehlraised by stakeholders in
submissions to the ACCC issues paper.

The ACCC is required to form a view on the appraggmess or otherwise of an
undertaking. Therefore, the ACCC'’s view is thas ilikely only to be appropriate to
propose an alternative capacity management systeih-as an auction system—if
the arrangements of the Proposed 2011 Undertakiaged by GrainCorp are
demonstrated to be inappropriate with regard ttbeisions of Part llIA. In this
regard the ACCC notes that s.n 44ZZA(3), which setshe matters the ACCC
should have regard to in forming its view, includes objects of Part llIA. In part,
these objects are ‘to promote the economicallgieifit operation of, use of, and
investment in the infrastructure by which serviaes provided, thereby promoting
effective competition in upstream and downstrearrketa’ >’ Section 44ZZA(3) also
includes as matters that the ACCC may have regetté legitimate business
interest of the provider and ‘the interests ofgmers who might want access to the
service’.

The ACCC notes that the appropriateness, or otserwif a particular capacity
allocation arrangement depenaiger alia, on the effectiveness of existing or past
arrangements for the port facilities under consitien. While the practice by other
operators or in other markets may provide usetelligence in forming a view as to
what is appropriate in particular circumstances ihe individual circumstances
themselves which are of most importance.

Shifting peak demand is an issue at GrainCorp p@orts in these circumstances,
capacity allocation arrangements that rely on meishas that do not allocate
capacity to those that value it most highly wikué in economically inefficient
outcomes. This is a situation for which the PC agrs that other port operators
might also consider adopting a similar [auctiorgteyn to that used by CBH in
Western Australia.

The ACCC also considers that a market mechanistrpmiiote economic efficiency
in the use of scarce resources. However, in forntgvgew on whether or not to
accept an undertaking the ACCC considers a nunfbeatiers and may accept
arrangements which it does not consider to be ¢iséih some respects.

*  Productivity Commissior\Wheat Export Marketing Arrangements — final reptrfuly 2010,

p. 205.
> Competition and Consumer Act 205044AA(a).
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The ACCC formed the preliminary view that it wapsagpriate that the Proposed
2011 Undertaking continued the allocation of cagyaonder GrainCorp’s first come,
first served arrangementsin forming this preliminary view the ACCC had redgao
the publication by GrainCorp of availability of aagity on its shipping stem and of its
shipping stem in conformity with the continuousattisure requirements set out in
clause 9.1 of the Proposed 2011 Undertaking. Tharamus disclosure of its
shipping stem enables access seekers to monitar,®hd by whom, bookings are
being made, as well as when and where capacitytreamts are emerging.

In forming its preliminary view the ACCC also cotsred submissions from
stakeholders regarding the operation of the fioste, first served booking system
and concerns that there may be over booking by sxperters, including GrainCorp.

As noted in its Draft Decision, the ACCC considiat hoarding of capacity on its
stem by GrainCorp would raise serious concernslation to compliance with the no
hindering access provision of its current Underigk? The ACCC inquired into the
bookings made by GrainCorp on its stem during 0211 season and did not find
evidence that bookings by GrainCorp’s trading donsblocked out capacity on the
stem. Rather, bookings by all traders have appeare¢de stem progressively and this
is true for bookings by GrainCorp’s trading divisias well as for other exporters.
These bookings by all traders resulted in capdstgg fully booked for some port
services on the GrainCorp shipping stem.

The ACCC also noted in its Draft Decision thatansiders that concerns expressed
by stakeholders regarding the practice of ‘spemdabookings made when a trader
does not have a sale booked do not, alone, waardiscontinuation of the ‘first

come, first served’ system of capacity allocatiomhie case of GrainCorp. Rather, the
ACCC is of the view that the 2009 Undertaking eral@dccess seekers to obtain
necessary information regarding total and remaioaqgacity at GrainCorp ports and
that booking arrangements appear to have oper#tsdieely and in accordance with
the non-discrimination provisions of the 2009 Unadking.

Update of ACCC views

The ACCC received a number of submissions on theogpiateness of auction
mechanisms to allocate capacity. In particular,ji@®arp has submitted that the
auction system operated by CBH in Western Austfala flaws and

inefficiencies’®® This view is not shared by other stakeholderg lihge submitted

that the CBH auction system has worked well in 2001 following adjustments
made by CBH to the initial auction design. Stakdka have also provided positive
comments on the CBH auction system in their subomsson the ACCC Issues Paper
on the Viterra 2011 undertaking and on the ACCQdssPaper on the CBH 2011
undertaking.

8 ACCC,GrainCorp Operations Limited Port terminal Servidgsdertaking Draft Decision24

March 2011, p. 53.
" bid., p. 52.
8 GrainCorp, 7 April 2011, p. 5.
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CBH itself considers ‘the short comings of firsho®, first served are particularly
apparent in high demand conditions, as is becomwdent in this year’s harvest in
NSW, Victoria and South Australig"

GrainCorp has also made referefide auction arrangements developed by Port
Waratah Coal Services Limited in 2004. The ACCCerdhat the success of an
auction system depends on the appropriatenesg aiutttion design to the needs of
the market to which it applies and that limitecer@nces can be drawn from one set
of arrangements for a different market and foredléht purposes.

As noted above in section 4.3.1, the extent to whapacity is constrained relative to
the grain export task—as evidenced by averagesatiitin rates and the frequency and
persistence of periods of excess demand— is thieatrtonsideration to forming a
view regarding the need for capacity allocatiob¢ovia auction. This is because an
auction based allocation will result in capacityngpto its highest value use and,
hence, being allocated in an economically efficreanner.

In contrast, a first come, first served arrangenpeovides no certainty that the most
economically efficient allocation of capacity ocswvhen capacity is constrained.
Other factors, such as the incentive for self peafeal treatment, may strengthen or
lessen the imperative for an auction, but the rieedn efficient allocation of scarce
capacity is, in the ACCC's view, the overriding sateration in examining the
appropriateness of the proposed capacity allocaticangement..

There is clear evidence that capacity constraxitt at GrainCorp ports during
periods of peak demand and that, in years of higbdyction and exports, peak
periods can extend over a number of months. The @G&s considered whether this
level of capacity constraint warrants a change ftioenexisting first come, first served
booking arrangements to an auction. In forminyigésv the ACCC has noted that
‘average capacity utilisation’ of ports on the easst in this high demand year is
around 50 per cent and that this may fall to arcd®ger cent in years of more
average harvest. The ACCC has formed a view oe\itence available that, overall,
the level of capacity constraint on the east cisaslatively low. The ACCC has also
noted that operation of GrainCorp’s first comestfserved booking system has been
orderly and that competitive pressures lessen sdiete incentive for self
preferential treatment by GrainCorp.

Also, the ACCC notes that while a number of stak#drs are of the view that
auctions are to be preferred as a means of aliagati grain port capacity in
Australia, there have been limited specific cabisductions to be put in place for the
east coast ports.

Accordingly, and following public consultation ais Draft decision, the ACCC
remains of the view that it is appropriate for GeinCorp Proposed 2011
Undertaking to continue the first come, first selggstem of capacity allocation.

However, the ACCC continues to be of the view setilo the Draft Decision that
GrainCorp’s port allocation capacity managemerdragements give rise to avoidable

1 Co-operative Bulk Handling Limited?ublic Submission to ACGQ April 2011, p.13.
2 GrainCorp, 6 May 2011, p. 4.
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inefficiencies that it is necessary for GrainCar@atdress in its Proposed 2011
Undertaking.

In considering the capacity allocation methodolpgyposed by GrainCorp, the
ACCC has had regard to matters listed in sectiafZa43) of the Act. In particular,

s. 44ZZA(3)(aa) requires the ACCC to have regarthéoobjects of Part IIIA which
include to promote the economically efficient opiena of, use of and investment in
the infrastructure by which services are providadther matters of particular
relevance to the ACCC in forming a view on capagignagement arrangements are
the legitimate business interests of the provided4ZZA(3)(a)) and the interests of
persons who might want access to the service BZAB)(c)).

It is in the interests of access seekers that atcoesapacity is provided on a fair and
efficient basis and that a change to an auctiotesyss warranted if existing
arrangements do not provide fair and efficient ascelowever, it is contrary to
GrainCorp’s interests for it to change its primahpcation from first come, first
served to an auction system unless such changeeéssary to provide fair access and
for reasons of economic efficiency. The ACCC ishaf view that, while there is a
strong case for the use of auctions to allocateesazapacity, the balance of these
interests is met, in the case of GrainCorp, by fiations to the first come, first
served allocation arrangements rather than by egygaexisting arrangements with an
auction.

The view on an administered primary allocation eysts informed by the extent to
which an economically inefficient initial allocatiaf capacity can be corrected by
existing or proposed in-season adjustments to dgpadisation. This aspect of
GrainCorp’s capacity management arrangementsasisigd in the following section.

4.3.3 Post allocation capacity management

As noted above, there can be no presumption thist @ome, first served initial
allocation of capacity results in an economicaffjceent outcome when capacity is
limited relative to demand. Moreover, divergenceneen ex ante planning and
realised outcomes may result in execution diffieglfor exporters and give rise to
unmet demand while capacity is unutilised.

In forming its view regarding appropriate capacitgnagement arrangements, the
ACCC has considered whether mechanisms exist to:

= allow economically inefficient allocation resultimgm a first come, first served
booking system to be redressed through subseqgasstctions

= ensure that capacity does not go unutilised dyvesk periods.

4.3.3.1 Transferable capacity

In its Draft Decision the ACCC noted that a systrtransferable capacity would
provide mechanisms to both enable exporters wheevedpacity most highly at peak
times to acquire it from a shipper who places aglovaluation on it and to enable an
exporter to acquire capacity that is unwanted leyhtblder of the booking.

In forming its preliminary view the ACCC noted:
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At times of peak capacity at a port terminal, tkelihood is that, if an
exporter is unable to execute a booking it will hetpossible for the booking
to be moved. Instead, the booked elevation capatty go unused while
other exporters, who may have been able to utitiseslot, are unable to do
so. This is true for bookings by GrainCorp’s tragarm as well those made
by third party user$?

The ACCC acknowledges that GrainCorp has allowgdifstant flexibility for
exporters to move capacity forward in the first tsnof 2011 despite the capacity
already being fully booked in the forward monthswéver, the ACCC also notes
that this flexibility is greater than is anticipdtm the PTSP which indicate that a
change in elevation period will be contingent opamty being available, as provided
in clauses 11.3 and 7.5 of the PTSP in Schedufdt®&d’roposed 2011 Undertaking.

The ACCC is of the view that the flexibility for parters to move the time and
location of a booking is desirable as it enablepoase to changed or unforeseen
circumstances and increases the likelihood thaixaorter will be able to execute a
booking.

However there are limits to the effectiveness &f tlexibility as it provides no
incentive for exporters to return unwanted capdaitshe stem. Rather, the incentive
is for the exporter to persist until the time alemhto execute the booking expires.

The ACCC formed a preliminary view, as set outsnDraft Decisior?’ that allowing
exporters to transfer booked slots would reduceitiikethat capacity is unused or not
put to its most economically efficient use at paales. It also provides a mechanism
for an exporter who does not need a slot bookednhain-peak time to seek a
commercial arrangement that reduces the loss gy the forfeiture of the
booking fee.

As noted in section 4.2 above and detailed in AdpeAB, GrainCorp argued
against transferability in its two submissions e draft decision (dated 7 April 2011
and 18 April 2011) and also in its response to sebions supporting transferability
made by a number of stakeholders, including thaestrgt body, AGEA, access
seekers and an end user.

The ACCC makes the following comments on the meguorcerns raised by
GrainCorp:

= A system of transferability limited to existing stdookings, as contemplated by
the ACCC, could operate with existing allocatioraagements. However, to the
extent that a secondary market developed, the A@Cagnises that GrainCorp
may perceive a benefit to it of restructuring iistem of capacity management.

=  Pricing of scarce capacity at peak times, and dms@quences of that for
producers and traders, is positive for allocatiffieiency. Participation of
‘speculators’ has a positive impact of facilitatiagpcative efficiency. That said,
the ACCC recognises that there may be incentivestfategic behaviour by some

8 ACCC,Draft Decision 24 March 2011, p. 53
8 ACCC,Draft Decision 24 March 2011, pp. 53.-7.
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market participants which would need to be takéo aTcount in the design of a
system of transferability.

= Concerns regarding logistical planning may be deéed as it is unlikely that an
exporter would acquire capacity through a transfénout also having the
necessary grain sourcing and logistical planninglace. If that was not the case,
this would be a problem for the exporter rathent@aainCorp.

®= The ACCC considers that it is unlikely that spetiutaactivity would result in
capacity going unused unless there was no demaiiigl & a rational speculator
would seek to minimise a loss rather than let Hygacity expire.

= The ACCC does not consider the CBH auction andrekny market system to be
a failure or that that view is held by others, utthg CBH itself. In respect of the
transferability of capacity the ACCC notes thatt&®isfers occurred in 2009/10
which was a high demand year and that CBH doesa&t any negative
comments on that experience. This indicates thsintlechanism operated
effectively to achieve within season adjustmentsrtable exporters to match
supply and demand. The market has not been aati2@1i0/11 which is
consistent with expected needs in a low demand year

The ACCC considers that there are strong in-priea@pguments for capacity
allocation or re-allocation mechanisms that proneatenomic efficiency. The ACCC
is of the view that, in the case of GrainCorp, $farability is an effective means of
achieving that without requiring a move to auctionprimary allocation of capacity
and that risks of undesirable strategic behavioutdcbe addressed in the design of
such a system.

However, GrainCorp has proposed alternative mesh@nto improve capacity
allocation outcomes under the Proposed 2011 Urldegas an alternative to
transferability at this time. These measures aseudised in the following section.
4.3.4 Options to improve efficiency of capacity managemen t

GrainCorp has provided measures to:

= create incentives for wheat exporters to make te@segarding execution of
capacity in a timely manner to enable other acseskers to obtain unwanted
capacity at peak times

= assist exporters to develop strategies to use siwwaks for shipments and to
assess the level of potential congestion at port

® improve transparency and certainty regarding ipgcey booking arrangements
and port information.

These are discussed below.

4.3.4.1 Peak period elevation capacity management

GrainCorp proposes a conditional 50 per cent refafrtie booking fee when
capacity booked for a peak period is surrenderéebat 35 days prior to the first day
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of a confirmed elevation period. A peak periode$ied as one for which total
tonnage showing as ‘accepted’ on the shipping sgnals the published total
tonnage of elevation capacity for the corresponeiegation period.

Payment of the refund is conditional on a new biegkor equivalent or greater
tonnes by a customer other than the surrenderisipier.

The ACCC notes that AGEA submitted that the fodietof the booking fee should
escalate as the shipping date approah&ke proposal put by GrainCorp is more
focused, applying only at peak times. The prop@ggmoach applies only at peak
times and includes conditions that eliminate inis@stto ‘game’ the refund
arrangement.

The ACCC is of the view that this proposal will prote efficient use of port terminal
capacity while balancing the interests of GrainCamgd access seekers. The proposal
creates an incentive for GrainCorp customers witlvanted capacity to return that
capacity to the stem for access by others. Theitondl nature of the refund ensures
that the incentive operates only at times when @aps limited relative to demand
(peak periods) and that an opportunity is not ec&br shippers to hoard or
manipulate the proposed arrangements.

Proposed amendment 3.2 of the draft amendmentenwmiidkes these changes to the
port terminal services protocols. The ACCC is @& tiew that the proposed change to
capacity management arrangements will result edaced risk that capacity will go
unused during peak demand periods and, hencepmithote economic efficiency.

The ACCC is also of the view that the proposal appately balances the interests of
GrainCorp and the interests of access seekerdahdftGrainCorp were to make this
amendment to Schedule 3 of its Proposed 2011 Ualded it would be more
appropriate.

The ACCC seeks comments on the drafting of prappaseendment 3.2 of the Draft
Amendment Notice that deals with this issue.

4.3.4.2 Additional stocks at port information

GrainCorp proposes to publish more detailed infa@ioneon stocks at port and to
enshrine recently initiated more frequent publmatf stocks at port information.

Clause 10.1 of the current 2009 Undertaking regu@sinCorp to publish and
update monthly the tonnage of bulk wheat stockmetand the aggregate total of
stocks of other grain at port. Since May 2011 GZairp has increased the frequency
with which it publishes stocks at port informati@nweekly.

GrainCorp has proposed to reflect that changestpractices in the Proposed 2011
Undertaking and to provide more detailed informatim stocks. In particular,
GrainCorp will publish the tonnage of more commiedi{wheat, barley, canola,
sorghum and all other grains) rather than wheatadirather grains. Also, GrainCorp
will disclose the top three wheat grades at each(pat not the tonnage of each
grade).

% AGEA, Submission on ACCC Draft DecisichMay 2011, p. 3.
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The ACCC is of the view that this greater transpayaegarding stocks at port is in
the interests of access seekers as it improvesnaton relevant to developing
strategies to swap wheat and to assess the lepetertial congestion at port. The
ACCC acknowledges that the level of blending at pad the number of grades
handled creates difficulties in providing gradesvblume. The ACCC also notes that
the publication of such information may disclosstomers’ grain quality and
blending strategy for shipment.

The ACCC is therefore of the preliminary view thi@is proposal is appropriate. In
forming this view the ACCC has had regard to matlisted in section 44ZZA(3) of
the Act. In particular the proposal will improvifi@ency in the wheat export market
and appropriately balances the legitimate busiméseests of the access provider, the
interests of access seekers wanting more stockniatton and also those shippers
whose interests may be disadvantaged by more eg@igclosure of stocks for
shipment.

The ACCC seeks comment on the drafting of propeseendment 1.15 of the draft
amendment notice which deals with this issue.

4.3.4.3 Elevation capacity booking, allocation and managenm

GrainCorp proposes measures to improve certairdytransparency of its capacity
booking, allocation and management processes hyding provisions in its PTSP
that allow for:

= opening of the shipping stem by the end of Jurikeatatest each year for the
following season (1 October to 30 September)

= provide to all customers with current Bulk WheaBaitk Grain Port Terminal
Services Agreements with GrainCorp two weeks noticeriting of the date and
time of the stem opening and publish the announoeorethe GrainCorp website

= publish applicable elevation capacity at each @wtequired under the current
Undertaking

= provide to all customers with current Bulk WheaBaitk Grain Port Terminal
Services Agreements with GrainCorp two weeks noticeriting when
nominated capacity at the port is altered, andafigicable elevation capacity at
each port

= manage all bookings via the GrainCorp Workflow foah and allocate capacity
in accordance with the relevant provisions in ti&P including that CNAs be
assessed in chronological order of receipt

= all matters related to the management of NAAN upbich the date and time of
receipt will be recorded.

The ACCC considers that this proposal will provigi&inCorp’s customers with
greater confidence that elevation capacity is aied on a fair and transparent basis.
It will also assist access seekers to better malwgggtics and export sales. These
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outcomes will promote the economically efficiene ud capacity at GrainCorp’s port
terminals and promote competition in upstream awingtream markets.

Proposed amendment 3.3 of the draft amendmentenistior GrainCorp to amend
clause 10.1 of the Proposed 2011 Undertaking. TRE®'s view is that, if

GrainCorp were to make this amendment to Schedafet8 Proposed 2011
Undertaking, it would be more appropriate becauesatgr transparency and certainty
for access seekers would result.

4.3.4.4 Measures to counter anti-competitive behaviours

As noted in section 4.2.2 above, some stakehokldmnitted that the $5 booking fee
paid by GrainCorp’s trading division is an intertr@nsfer and does not impose a cost
on it. Stakeholders submitted that measures shmulgquired that ensure that
capacity allocation and management occurs in a etitiyely neutral way. In

particular, stakeholders submitted that:

= GrainCorp be required to face a financial disincento hoarding by requiring all
booking fees be held in escrow until the bookingxscuted or expires. If
GrainCorp fails to execute its own booking thegheuld be forfeited to an
industry or charity

= An independent body should administer capacitycation arrangements.

The ACCC considers that, as a general principleaciéy allocation arrangements
should be competitively neutral and that ring faegadr other arrangements such as an
independent capacity manager may be effective nmésing to avoid self preferential
treatment on the part of a vertically integratedrapor of bottleneck capacity.
However, the ACCC notes that the need for measaresmbat incentives for
anti-competitive behaviour is lessened when couating competitive pressures
exist. ACCC analysis (see 4.3 above and Appendixdirates that GrainCorp faces
competitive pressures from a number of sourcefijdimy from domestic grain uses,
on up-country supply chains and from the thrediyspass. The ACCC has therefore
formed the view that the need to require measuwrels as those proposed by
stakeholders or ring fencing rules to ensure coitipeneutrality is not strong in the
case of GrainCorp.

The ACCC also notes that the Proposed 2011 Undegahkcludes robust
non-discrimination provisions, continuous discl@stules and publication
requirements. The ACCC is of the view that, giVies level of competitive pressure it
faces, these arrangements are sufficient to praggihst anti-competitive behaviour
in the case of GrainCorp. In its Draft Decision &@CC stated its preliminary view
that it is not necessary in order for the Propd&Hl Undertaking to be acceptable
that ring fencing be required. The ACCC'’s updateawin regard to this issue is the
further measures to ensure competitive neutratbppsed in submissions are not
necessary.

In forming this view the ACCC has had regard toteratlisted in section 44ZZA(3)
of the Act. In particular, the ACCC is of the vighat wheat exporters can obtain
access to GrainCorp’s port terminal facilities onegjuitable basis and that their
interests are adequately met without further messsiar ensure competitive neutrality.

46



4.3.5 Publication of information

4.3.5.1 Continuous disclosure rules

GrainCorp publishes its shipping stem, updatedydani its website in accordance
with the continuous disclosure requirements of kuse 9.1 of the 2009
Undertaking. The ACCC notes that subclause 9.hsgth continuous disclosure
rules contained in the WEM&.

GrainCorp also publishes grain elevation capadigaah of its ports and a table
showing remaining, unbooked capacity on a dailysh&¥hen available capacity is
affected by external factors, GrainCorp provideggplanation of the circumstances
on its website and the consequences for availapaadty. Two instances have arisen
where this has been necessary in the 2010/11 season

First, capacity at Geelong port was reduced aagtoavailable for export cargo
accumulation was limited by an anticipated largealdarvest and consequent high
demand for storage of grain received ex-farm. Secthre Queensland floods have
severely damaged rail infrastructure and Fisherlslands is consequently likely to
be dependent on receivals by road only for an igatied three months.

The ACCC is of the view that, during the periodpgtration of the 2009
Undertaking, GrainCorp's disclosure of informatregarding total and remaining
available capacity assists the market and enabteEsa seekers to plan and to obtain
needed capacity.

4.3.5.2 Publication of other information

The ACCC considers that unequal access to keyt@oninal information confers a
marketing advantage on GrainCorp relative to ottoer-vertically integrated wheat
exporters using GrainCorp’s port terminals. In ordeaddress this issue and to
introduce a greater level of transparency, an abbg was imposed on GrainCorp
under the 2009 Undertaking to publish key port teahinformation.

During the term of the 2009 Undertaking GrainCaoag published information on key
port terminal information, including in relation tiee stocks of bulk wheat and other
grain at each port terminal, cargo nominations, rovdinated monthly export
capacity. GrainCorp is obliged to report on eacthefabove matters on a monthly
basis.

The ACCC considers that the obligation on GrainGorpublish key port terminal
information (such as vessel nomination applicaliemsler clause 10 of the 2009
Undertaking appropriately balances the legitimatsitess interest of the provider
and the interests of persons who might want adcetbe service by increasing
transparency of nominations that have been madéeasédning the opportunity for
GrainCorp’s marketing arm to misuse key port teahinformation relating to other
wheat exporters. The ACCC considers that clauss iie 2009 Undertaking has
generally provided access seekers with sufficiefarmation on key operational
matters at GrainCorp’s port terminals whilst noposing unduly prescriptive
regulation on GrainCorp.

% Wheat Export Marketing Act 2008. 24(4).
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However, the ACCC considers that publication of endetailed information on
stocks at port more frequently will better assisppers to plan and execute their
wheat export program. This issue was addressed&@nGorp in the proposals it has
made as alternatives to the option of transfetgtaind were discussed in 4.3.4.2
above.

The ACCC is of the view that it is appropriate tlatinCorp will continue to have an
obligation to publish key port terminal informatiander clause 10 of the Proposed
2011 Undertaking.

4.3.6 Changes in the 2010 PTSP

As noted above, the ACCC considers that the inttd of greater flexibility into

the PTSP through the May 2010 variation processrhpsoved GrainCorp’s capacity
management arrangements, particularly at times \8pare capacity exists. However,
it is the view of the ACCC that the variation hasulted in lack of clarity with

respect to some aspects of the PTSP.

In particular the ACCC notes the following:

= definitions in clause 1 regarding ‘requested elievaperiod’ and ‘confirmed
elevation period’ lack clarity with respect to whitiese periods are 15 day
periods

= the definition of ‘vessel nomination’ in clausenbkes an incorrect clause
reference; the reference to clause 20 should batse 17

= interaction of clauses 15, 16 and 17 dealing wilth Eestimated time of arrival),
assigned load date, and vessel nomination is eat.cl

It is the view of the ACCC that any ambiguity orcertainty regarding the operation
of the PTSP is not appropriate.

GrainCorp has informed the ACCC that it has idesdithe need to undertake a PTSP
variation process to address ambiguities and usioéigs that have become evident
since the last variation process was completedag B010. The ACCC is of the view
that it is appropriate for GrainCorp to consuliedity with access seekers regarding
proposed changes to the PTSP.

However, for purposes of immediate clarity the Drahendment Notice includes an
amendment to remove the typographical error irPfth8P at Schedule 3 to the
Proposed 2011 Undertaking. In particular, the diébim of ‘Vessel Nomination’ in
clause 1 of Schedule 3 references clause 20. Rrd@sendment 3.1 of the Draft
Amendment Notice is an amendment regarding coaedf this referencing.

A revised undertaking incorporating this amendmetikely to be appropriate having
regard to s 44ZZA(3)(c) as it removes ambiguity amndids confusion for access
seekers.

4.3.7 Supply chain management

The ACCC notes the views of the Victorian Freighd & ogistics Council regarding
the desirability of a grain supply chain logistgr®up similar to the Hunter Valley
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Coal Chain to work on grain logistics optimisatidine ACCC considers such
arrangements can have efficiency benefits and eages such measures and the
championing of them by government. However esthblent of such arrangements is
a matter for industry and the ACCC notes that sucthrrangement does not yet exist.

4.3.8 Conclusion

GrainCorp proposes measures to encourage shigpesgitn unwanted capacity to
the stem at peak times, to provide more frequetitdatailed information on stocks at
port and to provide more certainty and transpar@fdtg capacity booking and
allocation processes.

The ACCC considers that, while these proposalsogteswvay to further promote
efficiency in the use of port terminal services #melinterests of access seekers, they
do not achieve the economic efficiency benefit$ Wauld result if booked capacity
was transferable..

The ACCC has considered whether the alternativeqsals put forward by
GrainCorp provide an adequate interim responsts ttoncerns regarding port
allocation capacity management. The ACCC has forthegbreliminary view, having
regard to the matters listed in s. 44ZZA(3), tihaise measures are appropriate and
adequately address its concerns regarding the Bedd@011 Undertaking for the
reasons set out in this chapter.

However, the ACCC reiterates its view that capatcapsferability is a mechanism
that will promote economic efficiency and notest tihas option will be a matter for
consideration if the ACCC is required to decide thibeto accept a future
undertaking after the expiration of the Proposetil20ndertaking. The ACCC notes
that whether this is required will depend on thex&ament’s response to the report
by the PC on its inquiry into wheat export markgtarrangements.
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5 Variation of PTSP

5.1 Variation of PTSP

Subsection 9.3 of the Proposed 2011 Undertaking-elwisiunchanged from the
2009 Undertaking—sets out certain requirementsrdiga variations made to the
PTSP and the process for variation of the PTSP.

The requirements regarding the varied PTSP ardtibgitmust:
= be consistent with:

» the objectives of the undertaking (set out in atai® of the Proposed 2011
Undertaking)

= GrainCorp’s obligations to provide non-discrimingtaccess in accordance
with clause 5.5

® include an expeditious dispute resolution mechari@mdealing with disputes
relating to decisions made by GrainCorp under th8RP(but need not include
independent binding dispute resoluti6h).

The elements of the variation process are that:

= pefore GrainCorp can vary the PTSP, it must conduxinsultation process
which involves:

= preparing and circulating proposed changes toasted parties, and to the
ACCC, along with an explanation for the amendment

= allowing users and applicants at least 10 Busibess to review and respond
to the proposed changes

= GrainCorp collating, reviewing and actively considg the responses
received from interested parties

= Any variation must be published at least 30 daysr po the date on which it is to
become effective in the same locations as it pnbsists PTSP

= GrainCorp must provide the ACCC with copies of ¥heations to the PTSP
promptly following publicatior??

7 GrainCorp Operations Limite@ort Terminal Access Undertaking2 September 2010,

subclauses 9.3(a)(i)-(ii).
% bid., Schedule 3, subclauses 9.3(a)(iii)-(ivB(®).
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5.2 GrainCorp and third-party submissions

A detailed summary of submissions is containedppeéndix A. This section includes
a brief summary of themes and conclusions reldbrtge PTSP variation process by
GrainCorp and third parties.

5.2.1 GrainCorp’s submissions

GrainCorp noted in its original submission in sup@d the Proposed 2011
Undertaking that the 2009 Undertaking allowed sigfit flexibility to manage the
demands of custome?3.GrainCorp also noted in response to the subnmigsjo
AGEA that it does not have the flexibility to unigsally vary the PTSP, and that the
variation7 (|)orocess is subject to consultation whiindt parties and the ACCC must be
notified.

While GrainCorp submits that the changes propogatdd ACCC are not necessary,
it has proposed revisions to the port protocolatayn process to address the
recommended changes considered necessary by th€ A@€uding a draft clause
dealing with an objection notice.

GrainCorp will make the required change to claud¢a9 of the 2011 Proposed
Undertaking to ensure the PTSPs are a comprehestsiteanent of GrainCorp’s
policies and procedures for managing demand foptieterminal service.
5.2.2 Third party submissions

In response to the ACCC'’s issues paper, AGEA subdithat the flexible approach
under the 2009 Undertaking whereby GrainCorp is &dblary the PTSP without
formal approval from the ACCC had not caused amcems””

AWB agrees with the ACCC’s recommendations outlimethe Summary of required
changes to ensure the PTSP is comprehensive acdryée varied by GrainCorp
without unfairly impacting market participarts.

5.3 ACCC view

5.3.1 Variation of PTSP

The provisions for variation of the PTSP contaimethe Proposed 2011 Undertaking
roll forward the provisions of the 2009 Undertakimlgich applied to the variation
process conducted in April-May 2010.

This section discusses those provisions, with adamn the following issues:

= the comprehensive nature of the PTSP

= the process for varying the PTSP

9 GrainCorp Operations Limite@ubmission to the ACG@2 September 2010, p. 9.

0 GrainCorp Operations Limite®esponse to third party submissiph8 December 2010, p. 1.

L Australian Grain Exporters Associatid@ybmission to ACCC Issues PapE) November 2010,
p. 1.

2. AWB, Submission15 April 2011, s. 5.3.4.
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= the ACCC's role in the process for varying the PTSP

Each of the 2009 undertakings accepted by the AGGlying to GrainCorp, CBH
and Viterra contain a version of port loading poatis, with a process for their
variation. These differ to some extent betweertdifferent undertakings. Each
operator has varied its protocols since acceptaptee ACCC and different issues
have arisen with these variation processes.

In assessing the PTSP submitted by GrainCorp anBTISP variation process, the
ACCC has taken into consideration the experienaaoh of the bulk handlers’
variation processes. The ACCC considers this tagmpeopriate given the object of
Part IlIA of the Act specified in s. 44AA(b) to

provide a framework and guiding principles to enage a consistent approach to
access regulation in each industry.

5.3.1.1 The comprehensive nature of the PTSP

The variation process followed by GrainCorp undker2009 Undertaking conformed
to the provisions of subclause 9.3, including astdtation process which began on
21 April 2010.

However, prior to undertaking the variation pro¢cé&asainCorp published Port
Terminal Protocols Guidelines (Guidelines) in Jag2910. Stakeholders expressed
concerns to the ACCC about the introduction ofGhedelines and the ambiguity of
the Guidelines’ legal status. GrainCorp explairethe ACCC that the Guidelines
were developed to clarify and improve the operatibthe PTSP in response to
feedback and questions from industry. In Febru@®02the ACCC had discussions
with GrainCorp and expressed concerns about thegBoes. This resulted in
GrainCorp adding the following text to its website:

Note - The Guidelines do not form a part of the Undertglkand are intended to assist
with interpretation of the Port Terminal Protocofdy.

The Guidelines detailed such matters as elevaitioeftames and the scope of
refunds. In effect, GrainCorp’s development of @wgdelines to be read in
conjunction with the PTSP resulted in it having thaxuments in place that
dealt with access to port terminal services by we&porters.

The Draft Decision considered that two issues aasse result of thi&

= First, notwithstanding the stated intent of develgpghe Guidelines to clarify and
improve the PTSP, the existence of two documents gae to the potential for
uncertainty for shippers to the extent that theas wmconsistency between the
Guidelines and the PTSP.

= Second, and more important, the access undertgkieg by GrainCorp to the
ACCC is structured to incorporate the PTSP whidlosethe key processes by
which GrainCorp will allocate port terminal capacithe effect of the Guidelines
was to put in place additional or alternative agements that may impact access
to port terminal services but which did not forrpat of the access undertaking.

3 ACCC,Draft Decision 24 March 2011, p. 58.
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In March 2010, the ACCC had further discussionfiv@dtainCorp, which resulted in
GrainCorp agreeing to proceed with a formal vasiabf the PTSP in accordance
with the terms of its 2009 Undertaking. Howeveegrthwas a lengthy period from
GrainCorp’s initial publication of the Guidelinea @s website to the formal variation
process, which commenced on 21 April 2010 and calsdl in May 2010.

As noted in the Draft Decision, the ACCC considbet clause 9.1(a) of the Proposed
2011 Undertaking (which incorporates the ContinuDiselosure Rules as set out in
section 24(4) of the WEMA), requires the publisfatEP to be comprehensive. The
ACCC is concerned that GrainCorp has not compaed]l times, with this
requirement.

To ensure clarity and certainty, the ACCC tookghaliminary view that subclause
9.1(a) of the Proposed 2011 Undertaking shouldnbenaled to provide that the PTSP
must be, and continue to be, a comprehensive statesh GrainCorp’s policies and
procedures for managing demand for the port ternsierice’”

Following consultation on the Draft Decision the @C remains of the view that the
PTSP should be explicitly required to be a compneive document, and proposed a
clause to that effect in Proposed Amendment 1i8.the ACCC'’s view that a revised
undertaking that incorporated Proposed Amendm@énivbuld be more appropriate
having regard to s. 44ZZA(3)(c) as it creates gneeg¢rtainty and lessens possible
confusion for access seekers. The ACCC will actimebnitor future compliance by
GrainCorp in this area.

5.3.1.2 Process for varying protocols

In 2009 the ACCC accepted a PTSP variation mecimabésed on an industry
consultation process rather than a formal ACCC albewson process. In its Further
Draft Decision on GrainCorp’s 2009 Undertaking &@CC stated that it would
monitor the success of this variation model ane i&kfindings into account in any
future review of access undertakirgs.

The ACCC recognised at that time that the modedpter for variation of the PTSP
carried some risks as the ACCC would not revievpadposed amendments to
determine their appropriateness. The ACCC furtle¢echthat this risk was mitigated
by:

® the inclusion of a robust consultation mechanism

= the inclusion of a provision allowing the ACCC teadt a breach of the amended
PTSP as a breach of the Undertaking

= the recommendation of a robust non-discriminatimovigion and the inclusion of
a provision that any variation to the PTSP mustla€e in accordance with and
subject to the non-discrimination provisions of Uedertaking.

* ACCC,Draft Decision,24 March 2011, pp. 58-9.
> ACCC,GrainCorp/Viterra/CBH Operations Limited Port Temail Services Access Undertaking
Further Draft Decision23 December 2009, p. 223.
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As mentioned above, in assessing the approprict@idbe variation process
contained in the Proposed 2011 Undertaking, the @@&s taken into account the
experience of each of the BHCs in making variatimniheir protocols. The ACCC
considers that there are a number of minimum stasdaat should apply to a
variation process, in order to ensure an efficisr@aningful and transparent
consultation process. This is addressed to thebine. 44AA(b) aimed at a
consistent approach to access regulation acrossdbstry.

The minimum standards that the ACCC considers ecessary for an efficient,
meaningful and transparent variation process are:

= adraft variation and an explanation for the changeculated to interested parties
and the ACCC

= areasonable consultation timeframe, which allavsreaningful consultation
between industry participants and the port operator

= an obligation on the port operator to consider sgbions in good faith, with
submissions to be made publicly available

= an ability for the port operator to amend the dvaftation based on consultation,
without having to withdraw the draft variation astadrt another process

= areasonable period of time following publicatidradinalised variation before
the variation takes effect.

The ACCC considers that these standards shouly appbistently across the
industry, while not necessarily resulting in ideativariation processes.

The ACCC has assessed the variation process Pradposed 2011 Undertaking
against these proposed minimum standards in ticesi®n that follows. While the
variation process meets some of these standasd8,GRC considers that some
changes are necessary.

A draft variation and an explanation for the changes, circulated to interested
parties and the ACCC

In its Draft Decision, the ACCC took the prelimigafiew that clause 9.3(a)(iii))(A) of
GrainCorp’s Proposed 2011 Undertaking fulfilledsthiinimum standarff. The
ACCC remains of this view following consultation the Draft Decision.

A reasonable consultation timeframe, which allows for meaningful consultation
between industry participants and the port operator

GrainCorp’s Proposed 2011 Undertaking allows fé@dusiness day consultation
period. The ACCC'’s Draft Decision took the prelimig view is that this was
appropriaté.’ The ACCC remains of this view following consultation the Draft
Decision.

" ACCC, Draft Decision,24 March 2011, p. 60.
" Ibid.
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An obligation on the port operator to consider submissionsin good faith, with
submissions to be made publicly available

GrainCorp’s Proposed 2011 Undertaking containgjairement for GrainCorp to
‘actively consider’ responses received in consuwltatin its Draft Decision, the

ACCC took the preliminary view that the Proposed2Qndertaking is unlikely to

be appropriate unless the current requirementexended so that GrainCorp is
required to consider responses to consultatiomaddaith. The ACCC noted that this
requirement is contained in the existing undertg&iapplying to other port
operators’®

GrainCorp’s Proposed 2011 Undertaking does notigedfor the publication of
written submissions received during the variatioocpss. The ACCC also took the
preliminary view in its Draft Decision that the Ustthking is unlikely to be
appropriate unless it contains a provision speaiffhat GrainCorp must publish on
its website written submissions received duringvéigation process consultation.

In the revised version of the Proposed 2011 Unkieggprovided to the ACCC in
response to this preliminary view GrainCorp incld@mendments to address the
ACCC'’s concerns in its Draft Decision.

Following consultation on the Draft Decision the @C remains of the view that
amendments in line with those proposed by Grain@ampld adequately address its
concerns. Proposed Amendments 1.10 and 1.11 aréffitamendment notice provide
a mechanism to facilitate this. The ACCC considleas a revised undertaking that
incorporated these proposed amendments would be apmropriate having regard to
the interests of access seekers in accordanceswAdhZZA(3).

An ability for the port operator to amend the proposed variation based on
consultation, without having to withdraw the current variation and start another
process

The ACCC'’s Draft Decision took the view that, whilet explicitly provided for, the
Proposed 2011 Undertaking does allow GrainCormptwsicler responses from
interested parties and amend its proposed variatiogsponse to consultation before
publishing the final variation notice. However, plems have arisen with the
variation processes of other operators, resultintge need for a variation process to
be restarted to accommodate desired changes tipagad variation.

The ACCC stated that it was concerned that thi®isn the interests of efficiency
and that port operators should be able to amemd@oped variation, taking into
account submissions made during the consultatiooggs. In the interests of certainty
and transparency for users, the ACCC'’s preliminvagy in the Draft Decision was
that the Proposed 2011 Undertaking is unlikelyg@ppropriate unless it explicitly
recognises the ability of GrainCorp to amend a pseg variation based on
consultation, without commencing a new variationgess.” GrainCorp provided
drafting to address the ACCC’s concerns in thetdeaised Proposed 2011
Undertaking.

8 ACCC,Draft Decision 24 March 2011, pp. 60-1.
 Ibid., p. 61.
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Following consultation on the Draft Decision, th€EBC remains of the view that the
Proposed 2011 Undertaking should explicitly recegrihe ability of GrainCorp to
amend a proposed variation based on consultatidingw commencing a new
variation process. It is the ACCC'’s view that aised undertaking incorporating
Proposed Amendment 1.12 would be more appropratmy regard to the interests
of access seekers in accordance with s. 44ZZA(3)(c)

A reasonable period of time following publication of a finalised variation before the
variation takes effect.

Clause 9.3(a)(iv) of GrainCorp’s Proposed 2011 Utatkeng provides that the
variation must be published at least 30 days podhe date on which it is to become
effective. In its Draft Decision the ACCC took theeliminary view that the current
proposed timeframe was likely to be appropridt@rainCorp has proposed to amend
the timeframe from 30 days to 20 Business Dayserdier to be consistent with other
timeframes in the variation process which are megkin Business Days. The ACCC
considers that a 20 business day period is ap@atepas it provides GrainCorp and
access seekers with sufficient time to prepar¢hf@implementation of the varied
PTSP. Accordingly, the amendment notice includep&ed Amendment 1.13 to
facilitate this change.

Summary of required changes
The ACCC takes the preliminary view that GrainCerproposed 2011 Undertaking
is unlikely to be appropriate unless it is amentteceflect the following:

= the inclusion of a requirement on GrainCorp to adgrsresponses received in the
consultation process on a proposed variation irddaibh

®  publication on GrainCorp’s website of written subsions received during the
variation process consultation

= a provision explicitly recognising the ability of&nCorp to amend a proposed
variation based on consultation, without commenaimgew variation process.

As noted above, the amendment notice includes BeapAmendments 1.10, 1.11
and 1.12 to meet these concerns. It is the ACCielw that an amended undertaking
that includes these provisions is more likely tappropriate.

5.3.1.3 The ACCC's role in the process for varying the PTB

As noted above, in the Further Draft Decision oaiBZorp’s 2009 Undertaking, the
ACCC considered the variation process for the PaigPat that time decided that it
was appropriate for GrainCorp to retain flexibilior varying the PTSP without the
ACCC determining the appropriateness of the prap@seiation, noting that the
variation mechanism could be strengthened in afwdwndertaking, if necessaty.

The ACCC'’s Draft Decision acknowledged that the PT$San operational document
and, as such, a degree of flexibility is requiree@nsure efficient operations at port.
However, the ACCC noted that the wide scope oPfR8P means that quite
significant aspects of port operations, such aa@gpallocation, can be altered

8  ACCC,Draft Decision 24 March 2011, p. 61.
8 ACCC,Further Draft Decision 23 December 2009, p. 288.
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through a variation to the PTSP without the ACC&ifguany role in the variation
process$?

During the operation of the 2009 undertakings f®@rainCorp, Viterra and CBH, the
ACCC has gained insight into the scope of the g@lkchanges that could be made
through a variation to the PTSP. While the ACCQ stinsidered it important for port
operators to have sufficient flexibility to manamgerations at port, the Draft
Decision stated tham certain limited circumstancebe lack of regulatory oversight
is inappropriat&® These limited circumstances are where:

= the proposed variation is material

= the proposed variation gives rise to concerns ueileer the anti-discrimination
(clause 5.5) and/or the no hindering access (claugeorovisions of the
undertaking.

The Draft Decision proposed that if these circumsta arise, the ACCC may send a
written notice to the port operator outlining itsncerns, with reasons. Upon receipt
of the notice, or earlier, the port operator mughedraw the proposed variation. The
ACCC considered it necessary to support this notiaking power with an
information gathering provision. This issue is disged in section 5.3.2.

The Draft Decision stated that an approval roleespect of each proposed variation
is inappropriate as the ACCC considered that aegtailexibility and timeliness
regarding the operation of the PTSP are of crifivglortance, given the PTSP is the
document by which the port operaféd.he suggested role would be specifically
limited to the circumstances set out above.

Hence, the ACCC took the preliminary view that timelertaking was unlikely to be
appropriate unless it included:

a) the ability of the ACCC to:

= gather the necessary information to assess whigt@drmited
circumstances’ exist

= issue a notice that the proposed variation raiseserns in
relation to the provider’s anti-discrimination aodho
hindering access obligations

b) an obligation on the port operator to withdraw pineposed variation
upon receipt of the notice.

The Draft Decision sought comment from stakeholderthis preliminary view.
Following consultation on the Draft Decision, th€BC remains of the view that the
inclusion of a role for the ACCC in the variatioropess is necessary in order for the
Proposed 2011 Undertaking to be appropriate.

8 ACCC,Draft Decision 24 March 2011, p. 62.
8  ACCC,Draft Decision 24 March 2011, p. 62.
8 |bid., pp. 62-3.
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5.3.1.4 The mechanics of an ACCC role in the PTSP variatioprocess

How the proposed ACCC role would be applied to the variation process

The Draft Decision provided that where the ACCC ¢@scerns with the port
operator’s proposed variations, it would raise ¢hosncerns with the port operator,
and access seekers if appropriate, prior to issaimotice®

The ACCC considered that in practice the assessamehnotification would be
applied within the current timeframe for variati@lause 9.3(a)(iv) of the Proposed
2011 Undertaking provides that the variation m@spbblished at least 30 days prior
to the date it is to become effective (the effextiate). As noted earlier, the ACCC is
acutely aware of the importance of timeliness athriation process and the
consideration of operational certainty for the papérator and access seekers.

The ACCC considered that it would be required snigsthe notice no less than ten
days before the effective date, taking into accolmtoverall period of time specified
for the variation process in the Proposed 2011 dakieg. Such a notice would
include reasons.

Effect of the proposed ACCC role once exercised

The Draft Decision noted that the effect of the ATiSsuing a notice and the
proposed variation to the PTSP not taking effeatid@epend on whether the notice
related to the entire variation or only part offithe notice related to the entire
variation, the variation could not take effect d@hne port operator would be required
to commence a new variation process (if it stishead to vary the PTSP), that had
been amended to address the ACCC'’s concerns. @onaisgly, if only part of the
proposed variation was the subject of a noticepild not prevent the variation in
respect of those changes not a subject of theeadtiawould only be possible for the
ACCC to disallow the variation in part where thegosed varied terms were not
intrinsically related®®

Suggested form of the provision

The Draft Decision included proposed provisionstfa ACCC to have the ability to
issue an objection notice. In its draft revisedantaking provided to the ACCC,
GrainCorp included provisions in line with the dinad proposed by the ACCC with
an additional provision that the ACCC must issuleadt notice five business days
before issuing a notice of objection. Also, GrainC® revised draft adopted a
consistent approach to the specification of tinrefra within the variation process.
The minimum period between publication of the awimand the date on which it
becomes effective is at least 20 business dayspawed to 30 days previously).

The ACCC took the preliminary view in its Draft Dgion that a requirement for it to
issue a draft notice of objection prior to issuanfinal notice is appropriate. However,
the ACCC noted that the time between publicatiothefvariation notice—after the
minimum 10 business day consultation period—andshiging of a draft notice is 5
business days. This is a very short time for th&€8Go respond but the ACCC also
noted that this function is intended to be used ariiere a variation is material and
raises concerns in relation to the non-discrimorabr no hindering access provisions

8  ACCC,Draft Decision 24 March 2011, p. 63.
8 Ibid.
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of the undertaking. The ACCC anticipated thathiese circumstances, it will have
time to identify the concern and act if neces$ary.

The ACCC remains of the view that the drafting g by GrainCorp is
appropriate and has reflected this drafting in Bsggd Amendment 1.14. The ACCC
considers that a revised undertaking incorporétiegoroposed amendment would be
more appropriate having regard to s. 44ZZA(3)(a) @) by providing sufficient
flexibility to GrainCorp in managing its operatioasd sufficient certainty to access
seekers regarding the terms of access.

Other mechanics

In its Draft Decision the ACCC noted that the Pregab 2011 Undertaking includes
provisions for the ACCC to authorise ACCC Commigesis to exercise its powers in
relation to its functions regarding non-discrimioatand arbitration provisions. The
ACCC considered that due to the introduction oéaislon making role into the
undertaking and the short timeframes attachingabrole, the authorisation
provisions should be extended and should applyt ®GCC functions under the
Undertaking. GrainCorp included a provision to tbéct in its revised draft of the
undertaking provided in response to the ACCC’simielary views.

Following consultation on the Draft Decision, th€EBC remains of the view that this
change adequately addresses its concerns, anddvéseol a mechanism to facilitate
this change in Proposed Amendment 1.2.

5.3.2 Information gathering provision

The Draft Decision considered that for the ACCG@niake an effective and
appropriate decision in relation to the Proposetila0ndertaking—including, for
example, on whether to issue an objection notidherterms specified above—it
would be necessary to increase the ACCC's curlilghtyato obtain relevant
information from the port operator in a timely manff

At present, the ACCC can obtain information frora fort operator through an
ACCC directed audit or on a voluntary basis. ThafDDecision stated that neither of
these methods represented an appropriate wayddx@CC to obtain the relevant
information it requires to exercise the proposej@ctinn notice provision.

An ACCC directed audit only assesses whether thiegperator has complied with
clause 5.5(a) which requires it not to discriminagéveen access seekers in favour of
its own Trading Division, except to the extent ttie cost of providing access to the
other access seekers is higher. Assessing theperator's performance against the
non-discrimination clause may be a relevant comataan for the decision on whether
to issue the notice; however, it does not encafesalathe information that the

ACCC would need in making the decision. For examplgoes not provide
information on the port operator’s compliance vtttk no hindering access
requirements in clause 9.4.

The Draft Decision noted that conducting an auditild provide the ACCC with
some relevant information to make the decisioroasthether to issue the notice, but

8 ACCC,Draft Decision,24 March 2011, pp. 64-5.
8 |bid., p. 66.
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the information would be incomplete, and it may betpossible for the ACCC to
receive the information within the variation timaine. Timeliness regarding the
variation process ise discussed in section 5.3blidthe Draft Decision further noted
that any extension of the variation timeframe, efegrihe ACCC to investigate
whether or not to make use of this notice powery giae rise to uncertainty
regarding port operations and should be avoidpdssible®

Given the nature of the proposed ACCC power, thetMecision considered it
appropriate for the ACCC to have the ability to gatport operators to provide
specified information in a timely fashion. Inforraat gathering powers would allow
the ACCC to obtain information from the port operato that the ACCC could make
a sound decision into whether or not to issue @oégarding a proposed
variation®® The Draft Decision noted that if such provisioreravinserted into the
undertaking, a failure by the port operator to pewvthe information requested by the
ACCC would result in a breach of the undertakihg.

GrainCorp included an information gathering pramsin its draft revision to the
Proposed 2011 Undertaking provided to the ACCClokahg consultation on the
Draft Decision, the ACCC remains of the view thattan amendment to the
Proposed 2011 Undertaking to include GrainCorpégppsed revised drafting is
appropriate. Accordingly, the ACCC has providedexhanism to facilitate this in
Proposed Amendment 1.5.

It is the ACCC'’s view that a revised undertakingarporating this proposed
amendment would be more appropriate having regasd44ZZA(3)(a) and (c), by
facilitating sufficient flexibility to GrainCorp irmanaging its operations and
sufficient certainty to access seekers regardiagehms of access.

8 ACCC,Draft Decision,24 March 2011, p. 66.

% The ACCC notes that there is precedent for thiisien of information gathering powers in
undertakings, as these powers are inserted intmee&7B court enforceable undertakings given
to the ACCC with respect to potential breachesecfisn 50 of the CCA.

% ACCC,Draft Decision,24 March 2011, p. 66.
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6 Conclusion

Overall approach

The ACCC reached a preliminary view in its Draftci3#on that the overall approach
to access provision as provided in the publish-tiagwarbitrate arrangements of the
Proposed 2011 Undertaking is appropriate and ttegicpptive ex ante price
regulation is not necessary in the case of Graip8dtroposed 2011 Undertaking.
Further, it is the preliminary view of the ACCC tliiais not appropriate to strengthen
the publish-negotiate-arbitrate arrangements viitdp-fencing rules at this time for
GrainCorp. The experience during the term of GramG 2009 Undertaking and the
ACCC's reasons for reaching these preliminary viesaset out in chapter 3 of this
draft decision.

Notwithstanding its preliminary view that the ovepublish-negotiate-arbitrate
approach of the Proposed 2011 Undertaking to agresssion is appropriate, the
ACCC is of the view that there are aspects of gfgr@ach that are not appropriate.
GrainCorp has addressed these issues with itsrésagion.

Following consultation on its Draft Decision, th€&C is of the updated view that
the overall approach of the Proposed 2011 Undegaki appropriate but that in
certain respects changes are necessary for itacdeptable.

Publish-negotiate-arbitrate

The ACCC has reviewed the operation of the pubtispetiate-arbitrate provisions of
the Proposed 2011 Undertaking and considers thdiatance, they have been
effective in providing the transparency necessaryatcess seekers to obtain fair
access to GrainCorp’s port terminal services. TREA formed the preliminary
view, set out in the Draft Decision, that more prggive provisions, such as pricing
or ring-fencing rules are not required to be predid certain amendments—
including inclusion of a requirement for GrainCaopprovide to the ACCC a copy of
the port terminal services access undertaking edteto with its own trading
division. The ACCC'’s updated view is unchanged fitgypreliminary view on this
issue.

Capacity management

The ACCC notes that different arrangements forallexation of capacity exist across
the ports operated by the different BHCs. In paléi; an auction system operates in
Western Australia, whereas first come, first ser@@dngements operate along the
east coast and in South Australia. In considetiegappropriateness of the capacity
arrangements operated by GrainCorp (a first comrst, derved system), the ACCC
has considered the effectiveness of existing arg@aangements for the port facilities
operated by GrainCorp. While the practice by othmarators in other markets may
provide useful intelligence in forming a view asatbat is appropriate in particular
circumstances, it is the individual circumstand¢esselves which are of most
importance.

Tthe ACCC formed the preliminary view of the ACOtat the arrangements for
allocating shipping slots established in GrainCei2009 Undertaking has provided
an appropriate basis for management of capaciBranhCorp’s port terminals. In
particular, the ACCC notes that the increased liiéigr available for shippers to
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change booking nominations allowed in GrainCorpl'SP enables shippers an ability
to respond to changing circumstances. The ACCCiderssthat these arrangements
promote economic efficiency at times when capaditthe port terminals exceeds
demand.

However, the ACCC also noted in its preliminarywighat greater efficiency in the
use of port terminal infrastructure may be achieifedporters are able to transfer
slots booked on the GrainCorp shipping stem.

The ACCC continues to be of the view that a systétmansferable capacity would
promote economically efficient use of port termisatvices. Following consultation
on the Draft Decision, GrainCorp has provided akiéive proposals to encourage
return of unwanted capacity to the stem, to in@easnpetitive neutrality and to
increase confidence on the part of access sediadrsdpacity is allocated and
managed in a non-discriminatory way.

The ACCC is of the view that, while these proposallsshort of achieving the
economic efficiency outcomes that transferabilitywd achieve, they will result in
improved capacity allocation and management arrapgés.

GrainCorp has provided drafting of its proposalthim second draft revised
undertaking (dated 27 May 2011) and the draft amm&md notice published adopts
that drafting. The ACCC seeks comments on GrainGdagest proposals and
requests that any submissions address the exteifti¢h the drafting of the in the
second draft revised undertaking provided by Gram@chieves the objectives of:

® encouraging the return of unwanted capacity at pieats

= providing information on stocks at port that addglyameets the needs of all
parties

® creates greater certainty regarding the operafidimecfirst come, first served
capacity allocation system.

In making this request, the ACCC notes that extensubmissions have previously
been received on the substantive aspects of thertakehg in relation to the ACCC’s
7 October 2010 Issues Paper and 24 March 2011 Degiion.

Variation of protocols

Each of the 2009 undertakings accepted by the A@Qlying to GrainCorp, CBH
and Viterra contain a version of port loading poatis, with a process for their
variation. These differ to some extent betweertifferent undertakings. Each
operator has varied its protocols since acceptaptee ACCC and different issues
have arisen with these variation processes.

In assessing the PTSP submitted by GrainCorp anBTISP variation process,
the ACCC has taken into consideration the expee@i@ach of the bulk
handlers’ variation processes, because it consilats consistent approach
across the industry is appropriate. The ACCC hasigehe minimum
standards the ACCC considers necessary for anegftjaneaningful and
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transparent variation process. Application of thesadards to GrainCorp’s
Proposed 2011 Undertaking requires the followingnges, for which
GrainCorp has proposed drafting in its draft rexnsi

= that the PTSP must be, and continue to be, a cdrapse/e statement of
GrainCorp’s policies and procedures for managingated for the port terminal
service

® inclusion of further provisions regarding GrainCsrponsultation process when
varying its PTSP

® inclusion of a provision for the ACCC to objectagrotocol variation in
circumstances where:

= the proposed variation is material

» the proposed variation gives rise to concerns ueitleer the
anti-discrimination (clause 5.5) and/or the no leimag access (clause 9.4 in
the Proposed 2011 Undertaking) provisions of thraedaking.

The draft amendment notice incorporates proposeshdments on each of these
issues.

ACCC information gathering power

In the Draft Decision, the ACCC stated its preliaryview that an
information gathering power is necessary to enalweproperly discharge the
functions required by the Proposed 2011 Underta&jthis is an issue for
which the ACCC considers a consistent approachsadhe industry is
appropriate. GrainCorp has proposed drafting idriédt revision to address
this issue. The ACCC's view on this issue is ungeafrom its preliminary
view and the draft amendment notice includes agseg amendment giving
effect to this.
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7 Appendix A: Submissions

The ACCC has sought comments from stakeholdersramGorp’s Proposed 2011
Undertaking via:

®= An Issues Paper released on 7 October 2010

= A draft Decision released on 24 March 2011.

This appendix provides a detailed summary of susions received from
stakeholders and submissions received from Gram@sponding to comments from
third party stakeholders. The summary is organiséite with the chapter structure
of this Explanatory Statement for ease of reference

7.1 Submissions on the overall approach

7.1.1 GrainCorp’s submission in support of the Proposed 2 011
Undertaking (22 September 2010)

GrainCorp states that it submits its Proposed 20ddertaking for approval by the
ACCC under section 44ZZA of the Act in order torbeaccredited as a wheat
exporter under the/heat Export Marketing Act 20@8VEMA).

GrainCorp submits that its Proposed 2011 Undertp&iould roll forward its 2009
Undertaking for a three-year period commencing foler 2011. GrainCorp supports
this proposal in the following terms:

... in the context of an increasingly competitiveustty, the Current [2009] Undertaking has:

= Provided an appropriate level of regulation oveai@®Corp’s bulk wheat export terminals in
the context of the transition away from the AWBgiendesk monopoly;

= Ensured fair and transparent third party acce§€r&nCorp’s port terminals in eastern
Australia, evidenced by GrainCorp successfully emgeinto two year agreements for port
access with all its customers under the framewbtke Current [2009] Undertaking;

= Allowed GrainCorp sufficient flexibility in its pooperations to meet the demands of its
customers; and

» Successfully achieved the objectives of Part lIfAhe TPA [Act] ¥

GrainCorp also notes that it:

... hegotiated in good faith with all of its customes required by the Current [2009]
Undertaking. The original negotiation period wakestuled to expire on 8 January 2010.
GrainCorp extended this negotiation period fortibaefit of its customers on four separate
occasions between 8 January 2010 and 24 Februafy 20

In March 2010, following extensive negotiationswatustomers, GrainCorp entered into final
Bulk Wheat Port Terminal Services (BWPTS) Agreeraemth all customers.

92 GrainCorp Operations Limite@ubmission to the Australian Competition & consumer
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GrainCorp made significant pricing and contractaassions for the benefit of all grain
exporters?

With respect to the term of the Proposed 2011 Uakerg, GrainCorp submits that:

The two year term of the Current [2009] Undertakivass appropriate given
the transitional nature of the wheat industry at thme. However, on the
basis of the previous export season and evidertdhd Current [2009]
Undertaking was effective, a longer term is nowrappate. The proposed
term also aligns with the 3 year accreditationqutkiVEA granted to all non
bulk handlers?

With respect to the staggered start of the Prop26éd Undertaking—that results in
a term of three years and two months for the prongswhich relate to the negotiation
process and the dispute resolution process amtheotfehree years for all remaining
provisions—GrainCorp submits that this is:

to ensure the negotiations with customers for acteport terminal services
in the 2011/2012 season are subject to the Proja6éd] Undertaking, but
... avoid overlap between the Current [2009] undéntpland the proposed
[2011] Undertaking?

GrainCorp’s submission also highlights the sucoéske publish-negotiate-arbitrate
arrangements under the 2009 Undertaking. Grain®amits that the eastern
Australian grain industry is highly competitive datinat the current level of regulation
is therefore appropriate and should not be incted$6&rainCorp submits that the
2009 Undertaking has provided:

an appropriate regulatory framework to manage n&ijmts with access
seekers and ensured open, efficient and non-dis@atory access to its port
terminal services’

GrainCorp notes that it is currently the only bhlindler to have successfully entered
into Access Agreements with all of its customerdarra Port Terminal Services
Undertaking®® GrainCorp considers that this demonstrates beatlsticcess of the
2009 Undertaking as a framework for negotiation @nainCorp’s desire to deal with
exporters in a commercial manner.

GrainCorp submits that the proposed publish / natgot arbitrate model creates
incentives for GrainCorp to reduce costs and impnaoductivity, and adequately
protects users through:

GrainCorp Operations Limite@ubmission to the Australian Competition & consumer
Commission 2011 Port Terminal Services Undertak®@®September 2010, p. 7.

GrainCorp Operations Limite@ubmission to the Australian Competition & consumer
Commission 2011 Port Terminal Services Undertakd®ySeptember 2010, p. 19.
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the requirement to publish pricing for standard/iees, the obligations not to
discriminate and the detailed negotiate/arbitratemanisms?

GrainCorp notes that it has amended the StandardsT align with the final Bulk
Wheat Port Terminal Services Agreements enter@dwith customers in
March 2010.

GrainCorp submits that given the structure of thetern Australian grain market,
GrainCorp’s compliance with the 2009 Undertakingd &s willingness to negotiate
Access Agreements with customers,

GrainCorp should not be subject to a ‘one sizedlitsegulatory regime and
should not be subject to the same judgements ngalesh other service
providerst®

7.1.2 Australian Grain Exporters Association (AGEA) submi ssion

7.1.2.1 AGEA response to Issues Paper (10 November 2010)

In its submission to the ACCC issues paper AGEAesdke following statement on
the approach to pricing:

AGEA believes that the * publish and negotiate’ mgeh has worked in relation to the port
terminal services agreements offered by GrainC8rp.

AGEA further states:

The measures have provided a framework that hawed access seekers to commercially
negotiate with GrainCorp. There were some initf@ltenges in achieving an agreement that
was satisfactory to users as GrainCorp adopted-aégotiate’ approach’, however this position
changed in early 2010, and negotiation was enteted AGEA understands that all port users
have now signed agreements with GrainC8#p.

AGEA also states in its submission that it ‘hasssoies with the [three year] term of
the Proposed Undertaking as put forward by GraipC8r

With respect to the publish-negotiate-arbitrateneavork, AGEA submits that it has
allowed access seekers to commercially negotidte @iainCorp. AGEA notes that
there were initially some challenges as:

GrainCorp adopted a ‘no-negotiate approach’, howthis position changed
in early 2010, and negotiation was entered intoEAGinderstands that all
port users have now signed agreements with Gramtor

AGEA similarly notes that the Standard Terms preplasitially were not acceptable
but that ‘the GrainCorp approach improved in Ma26li0 and negotiation became
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possible**> AGEA also notes that it was not clear that thex@aad Terms could be
varied, and suggests that the ACCC have a clagfsote:

AGEA believes it would assist if ACCC provided algaidelines on the
ability to vary standard terms to deliver a bettetcome... and that such
terms should not be less advantageous than thesgrapto the GrainCorp
trading division where similar benchmarks ap3fy.

AGEA notes that while the dispute resolution pranns have not been tested, in
principle AGEA does not expect any issues withgrerisions. AGEA also states
that it does not have any issues with GrainCorpdpased publication of key port
information.

7.1.2.2 AGEA response to Draft Decision (2 May 2011)

AGEA submits that the ACCC'’s approach should ben&ximise consistency in
application of access arrangements across Austaalchthat ‘the objective of port

access arrangements must be to promote an effigmly chain®”’

AGEA submits that the port terminal operators stidad:
accountable for services provided including implatagon of commercially based
risk sharing of activities, such as demurrage asspdtch.

[and that]
...appropriate demurrage/despatch clauses shoulteb&ed within the Port
Access Undertakings in line with the global graidustry to encourage
greater efficiencies through Australian pdffs.

Regarding ring-fencing, AGEA does not consider thatarrangements in the
Proposed 2011 Undertaking are adequate, and cosiside the 2009 Undertakings
have not dealt with sharing of information by thetderminal operator that can be
used to the advantage of GrainCorp’s trading annthik regard, AGEA submits that
‘anything that a BHC trading team sees/receivesilshioe made available to the

market'10°

7.1.3 AWB (Australia) Limited submissions

7.1.3.1 AWB response to the Issues Paper (11 November 2010)

In its submission dated 11 November 2010, AWB sasgsaumber of specific issues
in relation to the terms on which it obtains acdesSrainCorp’s port terminal
services but does not comment more generally osubeess of the 2009
Undertaking approach, or the appropriateness diraging that approach in the 2011
Undertaking.

With regards to publish-negotiate-arbitrate framega®WB notes that GrainCorp has
removed the price differential that previously applbetween wheat arriving from
approved and non-approved third party storage. Addisiders that this increases the
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costs to investments in quality storage and laggstifrastructure as they are placed in
the same position as infrastructure of varying iqpahAWB submits that this:

discourages investment in competing upcountry gieand rail capacity, and
directly discourages the use of non-GrainCorp supp&in into port. AWB
views these changes as discriminatory towards puely ‘approved’ storage
handlers and the efficient movement of grain fquak**

AWSB is concerned that under the proposed Indicatiseess Agreement it is the
shippers, rather than GrainCorp, that will be reggito meet the costs of delay where
GrainCorp allows its capacity to be overbookedruoheo to maximise throughput.
AWB considers:

a market based approach of demurrage and dispdtdiewhe fairest system
of allocating risk. Under this system GrainCorplwitt be able to over
allocate slots as they will be liable for demurraggms***

AWB emphasises the importance of the shipping stechsubmits that its
transparency under the 2009 Undertaking shoulddiatained and its scope
expanded:

AWB would like more data to be available through gtem including
commodity, and country of destination, such infotiovais critical to an
efficient market placé*?

7.1.3.2 AWB response to the Draft Decision

In its supplementary submission in response t&AtB€C’s Draft Decision, AWB
raised no objections to the proposed staggered emoement of the 2011
Undertaking and has accepted the ACCC'’s propositiegarding the publish-
negotiate-arbitrate approach in its Draft Decisasn

providing awareness of the terms and conditiorGrainCorp’s port terminal
facilities and as a methodology for seeking prattnd pragmatic alterations
to existing processes or decisions on a case leylasis as necessdfy.

AWSB also agreed with the ACCC'’s views and recomnagiod in the Draft Decision
regarding the publication of price and non-prigen& and non-discriminatory access,
dispute resolution, own trading terms and negatmati

There were a number of issues where AWB had anetberto that contained in the
Draft Decision, including:

=  AWB does not understand the justification for tharge of a differentiated port
receival fee based on grain storage ownership ansiders these charges to be an
unjustifiable monopoly rent.

=  AWB believes that despatch-demurrage arrangemhbotdégbe used to drive
supply chain efficiency.

10 AWB Submission, 11 Nov 2010
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= AWB questions the inclusion of a requirement to fems in relation to force
majeure events.

=  AWB recommends certain performance indicators shbalpublished on
GrainCorp’s website within a reasonable period.

7.1.4 Timothy Bush submission

Mr Bush’s submission discusses the publicatiomfafrmation by GrainCorp under
the 2009 Undertaking.

GrainCorp is required under subclause 11(a)(vihef2009 Undertaking to provide
details on the ‘average daily road receival ra&’ Bush argues that GrainCorp’s
publication of the average on the days of roadivates insufficient to meet this
requirement, and that GrainCorp should specify hwamy days of grain receival
there were in the month.

Mr Bush also raises concerns regarding the timesiné GrainCorp’s publication of
the ‘End of Month Stock Report’ under subclausel I.the 2009 Undertaking.

7.1.5 GrainCorp submission in response to third party sub missions

7.1.5.1 GrainCorp’s response to submissions on Issues Pap@3 December 2010)

GrainCorp provided a submission responding to cedbthe views expressed in the
submissions made by interested parties to the AG@Sues paper. In that response it
notes that AGEA’s submission:

... clearly indicates that GrainCorp’s efforts toldwgonstructive commercial relationships with
[AGEA’s] members, who are both consumers of GraipG grain handling services, and grain
trading competitors, have been successful.

In response to AWB’s concerns regarding the remof/éie distinction between
approved and non-approved storage, GrainCorp tloaés

...this has not decreased grain handling efficieaog AWB has failed to
provide any evidence to sustain its claim. The gearwere driven by the
changing demands of the market>.

In response to AWB’s request for changes to debpdémurrage arrangements,
GrainCorp notes that the supply chain deliverirgrgto GrainCorp’s port elevators

is not integrated. Consequently, GrainCorp doesawé full control over the grain
delivered to its port elevators, particularly thrades or commodity to be shipped, the
guality of the grain, and the method of transp@rainCorp does not consider it
should be responsible for failures by third partiesluding:

= failure to accumulate sufficient grain for a catgde loaded on time

= failure of transport not provided by GrainCorp

14 GrainCorp Operations Limite@Response to third party submissiph8 December 2010, p. 1.
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= failure of grain to meet relevant receival standasdthe exporter’'s own contract
standards.

GrainCorp considers that a despatch-demurragegamaent as proposed by AWB
would effectively transfer all supply chain risktorGrainCorp and present an
‘unacceptable commercial risk’. GrainCorp also sdtet an integrated supply chain
as experienced in Western Australia ‘has proveretmefficient, unworkable and not
favoured by industry participants™

In response to AWB’s suggestion that GrainCorp &hpublish additional data on its
shipping stem, GrainCorp submits that the nominatedmodity has been published
on the shipping stem since 2008, and that it wooldoe necessary or appropriate to
publish information relating to customer destinasioGrainCorp considers that the
country of destination has no impact on the managef port elevator capacity or
grain cargo accumulation and is therefore not getéwr critical information for an
efficient market placé!’

7.1.5.2 GrainCorp’s response to submissions on Draft Decisn (6 May 2011)

GrainCorp also provided a submission respondirggttain views expressed in the
submissions made by interested parties to the AGOEAft Decision in which it
states that it has dealt with many of the issugmst submissions to the ACCC,
including price differentials, dispatch-demurragesagements and ring-fencintf’

GrainCorp submits that there is no statutory bisi®AGEA’s statement that the
objective of the undertaking to promote an efficismpply chairt*®

Regarding AWB'’s views on payment of fees in relatio force majeure events,
GrainCorp submits that it is beyond the terms efldgislation to link matters
affecting cargo accumulation in other parts ofghpply chain to port elevator
services?°

GrainCorp submit that their current reporting offpenance indicators is sufficient,
stating that:

...the current reporting requirements, when combinid the daily shipping stem and the
daily Elevation Capacity Available email sent tbaistomers, is sufficient information to
meet the objectives of Part IlIA of tli@mpetition & Consumer A¢R010) (CCA) as set out
in 44AA."?
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7.2 Submissions on capacity management

7.2.1 GrainCorp’s submission in support of the Proposed 2 011
Undertaking (22 September 2010)

In its submission in support of the Proposed 20hdldstaking, GrainCorp states that
the 2009 Undertaking allowed it sufficient flexibylin its port operations to meet the
demands of customet& With respect to the 2010 PTSP it states that it:

... made the following port protocol changes for tlemefit of customers:
= Shipping windows were increased from 5 days todysdefore penalties were applicable.

= The period in which a vessel could be swapped angbd was reduced from 21 days to 10
days.

= Once elevation capacity was booked by customexsipility to move the time in which this
service was delivered was increased, without adtiadal fees applying to move booked
elevation from month to month, forward or backjtdpinnage, change grain type and move
from port to port if capacity was available.

= Booking fee forfeiture was changed to allow a cospone shipping month plus 5 days to
‘perform’ (i.e. accumulate a cargo or supply aséssel within the time periods provided by
the Protocols). Previously, the booking fee waefted where a customer where a customer
was unable to perform within 5 days of the ETA> "’

In addition, GrainCorp notes that the issue of snpendents’ access to inspect cargo
samples was resolved through provisions in thesscagreements concluded with
clients, with the Grain and Feed Trade AssociaieAFTA) acknowledging
changes?*

7.2.2 Third party submission to the ACCC Issues Paper

7.2.2.1 Australian Grain Exporters Association (AGEA) datedl0 November 2010

AGEA provides comments on a number of aspects ainGorp’s Proposed 2011
Undertaking, including the substance of, and tloegss for variation of, the PTSP.
Comments are also made on the substance of theativdi access agreement which is
addressed in chapter 4 of this draft decision.

In its submission AGEA stated that it ‘does notdoed that GrainCorp’s port loading
protocols have been fully tested in terms of thétalbo efficiently allocate port
loading capacity due to the small crop on the eaast in 2009. This is likely to be
tested in the current seasoft’

AGEA also states that ‘[s]imilarly, it is hard te ldefinitive on whether the “first
come, first served” approach to allocation of cayas sufficient to efficiently
allocate resources in a year where demand excapgb/sas this has not yet been
tested. In principle, AGEA believes that the “ficetme, first served” approach can
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work efficiently, however, the effectiveness wi#é bnpacted by a couple of factors,
such as whether:

= GrainCorp over-allocates or favours its tradingsion (this has not been evident
to date)

* inland inefficiencies/capacity allocation overridest capacity allocation2°

7.2.2.2 AWB (Australia) Limited (AWB) dated 11 November 2010

AWB comments on the offer made by GrainCorp in Baby 2010 for exporters to
review their requirements for the May-September020driod and withdraw

unwanted nominations without forfeiting the bookfeg. AWB states it was
prevented from booking required slots during thexiqul and implies that this

inability was due to the bookings made by GrainGom@ading arm. AWB further
states that ‘its analysis indicates that GrainGotding arm represented as much as
41% of all slots booked through the Period [Magaptember 2010]'.

It is also AWB’s assessment that this one-off deniby GrainCorp is evidence that
‘GrainCorp’s proclaimed “disincentive” in realityity applies to true third partie>’

The AWB submission also provides views on the 2@dration to GrainCorp’s
PTSP. It is AWB'’s view that:

... the lack of rigidity in relation to capacity, ffitig slots across time and geographic location
effectively means that AWB’s exporting activitielem take place in accordance with the
subjective views of GrainCorp port operations. AWBuld prefer to see the market deal with
surplus slots, and a secondary market should leetalttade slots freely. Such an approach has
no negative effect on GrainCorp (as it still reesiits “take or pay” fee), but has the positive
effect of augmenting an exporter’s ability to difgénfluence its operational outcomes, rather

than having to rely on uncertain outcomes assatiatth GrainCorp’s purported port
n 128

“flexibility”.

7.2.2.3 Mr Timothy Bush dated 4 November 2010

Mr Bush’s submission provides views on the quacdtion and utilisation of capacity
at GrainCorp port terminals, and of the extent kiclv capacity exceeds utilisation. In
particular the submission notes that ‘the “avenatyjesation” of “nominal port

terminal capacity” i.e. 23-24% is calculated over last 6 years; the period of the
longest running, most widespread drought in théegag\ustralian states® The
submission does not comment on the approach taita@dlocation used by
GrainCorp.

7.2.3 GrainCorp response to third party submissions (13 D ecember
2010)

GrainCorp provided a submission responding to cedbthe views expressed in the
submissions made by interested parties.
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Response to submission by AGEA

GrainCorp notes in reference to AGEA’s commentsur@igg the protocol variation
process that it ‘cannot unilaterally modify the téxmls. GrainCorp is required to
notify the ACCC of any proposal to modify the Pits, and any proposed
modification is subject to a formal consultatioogess and period®

Response to submission by AWB (Australia) Limited

GrainCorp responds to a number of the statemertkeeisubmission by AWB. In
particular:

GrainCorp acknowledges that its booking fee is amadoy which port elevator
booking speculation can be prevented and statédhavaiver of booking fees in
February 2010 was ‘in recognition of the dramakiartges in the availability of
exportable grain that occurred during the precettinge month$**

In response to AWB statements that it was preveinted booking elevation
capacity for the period May to September 2010 beead the slots already
booked by the GrainCorp trading arm, GrainCorpestat

...under the first-in-first-served port elevation kow processall exporters have an
equal opportunity to make bookings ... [and] ... expmrtcan consult the daily shipping
stem to see what capacity has been booked and wkjmrter has booked the capacity.

GrainCorp also states that bookings in favourbivn trading operations were
not excessive and did not prejudice any other dgpgiven its ‘elevation
bookings [during the May to September 2010 perregfesented 41% of
bookings made (being 30% of available capacity) @rainCorp’s bookings,
therefore, represented only 13% of total elevatiapacity available during the
period.’

In response to AWB'’s submission regarding the bogdifor GrainCorp’s trading
arm GrainCorp further notes that each of the thrdk handlers conduct most of
their export activity in the states where they htnar storage network.
GrainCorp states that ‘the comparisons made by A&tB/een the quantum of
bookings made by GrainCorp on the eastern Australgpping stem, and the
quantum of GrainCorp’s bookings on the South Alisinashipping stem, is
contextually misleading*®

In response to AWB comments on the 2010 PTSP, Goxmdisagrees with the
AWB view that the subjective views of GrainCorp iagp AWB’s export
activities.

GrainCorp expresses strong views against the AVépgmal for a secondary
market to trade booked slots. GrainCorp’s concaraghat:

...'creation of a secondary market for port elevatiapacity would lead to:

130
131
132
133

GrainCorp Operations Limite&esponse to third party submissiph8 December 2010, p. 1.
GrainCorp Operations Limite®Response to third party submissiph8 December 2010, p. 2.
GrainCorp Operations Limite®Response to third party submissiph8 December 2010, p. 2.
GrainCorp Operations Limite®Response to third party submissiph8 December 2010, p. 3.

11



= speculative booking of capacity by traders at geaks ...,

= anincrease in the cost of elevation [due to] rethium” demanded by the secondary
market ...,

= false market signals based not on export demandybthe activities of parties seeking to
speculate in, and make windfall gains from, traddteyation capacity,

= adecrease in port elevator efficiency driven byastainty created by speculative trading of
elevation capacity**

7.2.4 GrainCorp submissions on the ACCC Draft decision

GrainCorp provided two submissions in respons@eoc¥CCC Draft Decision. The
first submission, dated 7 April 2011, dealt onlytwthe invitation in the Draft
Decision for stakeholders to provide comments angferability of shipping slots
booked on GrainCorp’s shipping stem. The secondh&sdion, dated 18 April 2011,
provided further views on transferability and ad&llressed other matters on which
the ACCC provided preliminary views in its Draft €son.

7.2.4.1 GrainCorp submission dated 7 April 2011

GrainCorp states that it will introduce tradingcapacity transfer to have its
undertaking accepted but noted its view that theeepractical and industry issues
arising from such a proposal. In particular Graingis of the view that:

= ‘ _.there is no identifiable harm to be redressedhgyimposition of a capacity
based trading system on GrainCorp’s port termiraghere are actually very
limited circumstances where GrainCorp’s elevatiervises are fully utilised®”

= ‘The introduction of elevation capacity transfedarading will have the
following effects

o reduce export supply chain efficiency, resultingamgestion at
GrainCorp’s terminals and reduced total grain etgar

0 increased cost of execution of export sales, pdaity at peak times

o reduced grower net returns as increased costagfraim the
secondary trading and related execution costsasgsep back to
growers by exporter§®

= requiring a secondary market risks jeopardisingieffit operation of GrainCorp’s
port terminal elevators, introduces capacity fangey of elevation capacity and
encourages speculationi’

= transfer and trade is experimental and inherergkyrand ‘GrainCorp is not
aware of any international jurisdiction where gralavation capacity is traded in
the manner proposed by the ACEE.
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= transferability would increase uncertainty of elewa capacity execution

= existing flexibility allows exporters to move cajtgidetween ports and elevation
periods and to swap stocks to facilitate cargo excdation and vessel loading

= existing arrangements are equitable, transparehtaan

= transferability would raise issues for smaller ax@is that ‘do not have the
financial capacity or risk appetite to make spettugeelevation capacity
bookings***

In addition, GrainCorp states its view that therad need for transferability as:

= there is excess port capacity with utilisation @1@/11, which is a high demand
year, will be between 44 and 47 percent

= constraints on exports are due to shortage oftfteayport capacity, not elevation
capacity

= there is no data published supporting the conteritiat the current elevation
capacity booking system is either inefficient, ardering the export of grain
through GrainCorp elevatot§

GrainCorp characterises the ‘transfer and tradé&atas ‘experimental** and
considers that the use of an auction system bypgeoative Bulk Handling Limited
(CBH) as having flaws and inefficiencies and tt@BH are now seeking to by-pass
their own auction and secondary market with theappsition to introduce Base Load
Allocation ..."#?

Consequences that of allowing transferability ablex slots that GrainCorp
considers likely are:

= entry of participants such as hedge funds thaetgadin futures
= traders ‘cornering’ the elevation market at peaiets
= monopoly rent premium from sale of capacity to gexporters

= exporters with significant financial capacity fundilarge up front capacity
bookings to the detriment of smaller exporters

® reduction in export competition in eastern Aus#ali
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7.2.4.2 GrainCorp submission dated 18 April 2011

In its second submission to the ACCC Draft DecisByainCorp states its view that
speculation in capacity may result in higher lexa#lbookings going unexecuted and
create elevation execution uncertainty. GrainCdsp autlines its view that transfer
and trading of elevator capacity will require conthitisation of elevation capacity
and that it will not be possible to exclude spemukawith no interest in grain trade.

GrainCorp also considers that the proposal willnegconduct of some form of
auction involving fundamental changes to the cursgetem of elevation booking. In
particular GrainCorp states that it will be necegsa tightly define ‘futures’ contract
with fixed delivery time period and fixed locatiéor delivery. GrainCorp notes that
significant time and resources are required to renthat failsafe systems can be put
in place to prevent significant market disruption.

The second submission also notes GrainCorp’s regptmnaccept the preliminary
views in the ACCC Draft Decision on the followirgsues:

= publication of GrainCorp’s Standard Terms undeaecepted undertaking

= the port terminal services protocols (PTSP) must bemprehensive statement of
GrainCorp’s policies and procedures for managingated for the port terminal
service

= the PTSP variation customer consultation process
= the ACCC role in the PTSP variation process.

GrainCorp notes that it has ‘significant concerrith\the proposed transfer of booked
elevation capacity**® In particular GrainCorp is of the view that:

= transferability will be a proxy for trading capacénd will lead to the creation of
a secondary market and will result in higher co$tsxport which will be passed
back to producers

=  GrainCorp’s PTSP allow exporters to ‘move’ capatéyporally and
geographically without charge and are, consequestifficiently flexible to allow
efficient use of elevator capacity

=  Transferability will result in ‘commoditisation’ aflevation capacity and require
fundamental restructuring of GrainCorp’s completpacity booking system and
PTSP

7.2.5 Third party submissions

Seven submissions for the public record have beegived from access seekers and
interested parties (including two from AWB):

143 GrainCorp Operations Limite®esponse to ACCC Draft Decisjd8 April 2011, p. 4.
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7.2.5.1 Emerald Group Australia dated 6 April 2011

states that under a first come, first served sysbgnorters must make imperfect
predictions well ahead of knowing needs and thpédicially a secondary market
would help matching supply and demand. Emeraldtified risks with transferability
that it would create an environment that would emage hoarding by GrainCorp and
speculation by others and that it would drive ugtsdo exporters.

Emerald noted a number of restrictions that it aers necessary to limit what it
views as disadvantages of speculative activity dtiaerwise outweigh the benefits of
transferability. The restrictions on trade ideetfiby Emerald are that that transfers
be limited to accredited exporters, GrainCorp beweded from trading slots and that
slot trades not occur at a value in excess of tioking fee.

7.2.5.2 AWB Limited dated 15 April 2011

AWB provided comments on a number of aspects ofith& decision, including a
number where it accepted, or had no objectiorh® pteliminary view in the Draft
Decision. Issues on which AWB put another view are:

= service price differentials based on grain sto@geership which AWB considers
to be unjustified monopoly rent

= use of despatch-demurrage to drive supply chaioiesficy
= force majeure and payment of fees

= publication on the shipping stem of assigned |cate <l

= more frequent publication of port information

= capacity allocation should be by auction and trgdihslots should occur in line
with CBH arrangements which AWB views as providargeffective non-
discriminatory mechanism and which is more effiti@nd equitable by
comparison to first come, first served capacitgadtion. AWB identifies the
following advantages of allowing transfer of slatsich provide an opposite view
to that of GrainCorp:

0 reduced financial loss from non-utilisation of slot
o0 assist in avoiding logistical constraints
o improve liquidity of the FOB market to buyers

o reduce risk and increase certainty thereby redutiagncentive on
speculators to 'hoard' slots the tendency for making and
speculative bookings in advance of sales and harves

o reduces the risk of capacity being wasted duedts sleing unutilised.

7.2.5.3 Victorian Freight and Logistics Council dated 21 Apil 2011

informs the ACCC that it is advocating the estdihient of a grain supply chain
logistics group similar to the Hunter Valley Supfiain Group.
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7.2.5.4 Port of Portland dated 21 April 2011

raises concerns regarding GrainCorp’s policy oftlimy ship loading at its facility at
the Port of Portland to daylight hours. Port oftRmd is of the view that this
restriction is unnecessary and that it has resutt@dsignificant restriction of the
grain export supply chain and is impacting loadshg@ther cargoes.

7.2.5.5 Goodman Fielder dated 27 April 2011

provided a public submission in addition to a cdefitial submission that outlined
circumstances where it considered that it was prtedefrom receiving competitive
tenders from FOB sellers as only GrainCorp hadlabig capacity. Goodman Fielder
is of the view that it should be a requirementdarties seeking access to port
terminal services to have a sales contract standieynatives in order of priority

are: (i) that trading or on-selling of slots shobklallowed subject to limiting
speculative activity by capping the sale pricenatpgurchase price; (ii) 12 weeks
before the elevation period the slot holder sheitider trade or relinquish the slot if a
sale contract is not in place with an independendtloverseeing the process; and (iii)
GrainCorp should advise interested parties whehgamacity is returned to the stem.

In addition confidential submissions were receifredh two parties that wished to
maintain anonymity. A summary of these submisslmasbeen provided by the
companies and published on the ACCC website. Thm®sions put views:

= regarding capacity management that an independelytto manage the
allocation of slot bookings and receival and managg of fees and the need for
anti-hoarding provisions

= that an appropriate method of transferring slotkiags is essential to achieve
greater efficiency and competitiveness

= arrangements whereby GrainCorp can book slotswatreal financial penalty for
non performance are flawed; all participants shalg a booking fee into an
escrow account and be forfeited for non-performafaréeited fees to be given to
charity or industry goodwill recipient

= under current demurrage and despatch arrangenmemésis a misalignment of
risk and control in relation to FOB sales as théBF@ller bears the risk while
GrainCorp is paid to control loading

= GrainCorp’s marketing arm has unfair access to ceraial information not
available to the rest of the industry. In the alsenf ring fencing arrangements
GrainCorp should be required to publish harvestivads and qualities and
information on grades and quality of key stockat p

= more timely publication of relevant port performaneformation is required.

7.2.5.6 Australian Grain Exporters Association (AGEA) dated 21 April 2011
AGEA’ submission identifies the following:

= AGEA seeks greater flexibility to transfer shippisigts across counterparties as
well as across ports and time but ‘does not sugpamteable slots via some form
of formalised exchange/market’. Rather it suppdiesibility and efficiency of
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the allocation of slots. AGEA provides suggestandfer rules including a cap on
the number of transfers between counterpartiegiaredrames. AGEA considers
that ‘had a transfer system been in place for 2ZliL@/would have assisted in
reducing congestion and that such transfers woolidasult in additional
speculation to that already evident.

= AGEA believes that current booking arrangementsdathe incumbent port
operator for whom the fee is simply a journal eratcyoss divisions while other
participants ‘wears these non-performance costsa’s AGEA proposes all
booking fees be placed in an escrow/trust accoithtfees paid to GrainCorp on
non-performance by third parties and to charityflyaid on non-performance by
GrainCorp.

= AGEA seeks greater accountability for services les by port operators
through commercially based risk sharing demurragggdtch arrangements.

= Mechanisms should be put in place that avoid atyiéntegrated port
operators from advantaging their trading arms tbhoaccess to
information/services that are not available to o&eorters.

7.2.6 GrainCorp submission in response to submissions on the ACCC
Draft Decision by third parties

GrainCorp submits that no change to its current@ggh to capacity management be
required and reiterates its view that transferghbiliill lead to speculation and trading
and should not be required. GrainCorp also subtimgisthere are wide ranging views
in submissions which indicate no clear views asaw to implement a workable
capacity transfer or trading system. GrainCorp&pomse to the specific issues raised
in each submission are outlined below.

7.2.6.1 Response to submission by Emerald Group Australia

GrainCorp notes Emerald’s concerns regarding teaabflity but while it agrees that
other traders may acquire capacity for speculaiiwposes it repudiates a suggestion
that GrainCorp itself would be encouraged to haaqghcity. GrainCorp rejects
measures suggested by Emerald to ‘regulate’ elmvatpacity trading*

7.2.6.2 Response to submission by AWB Limited

GrainCorp responds to issues raised by AWB inigeiab capacity management,
including specific comments on the PTSP and tranespag of port information in the
following terms:

* GrainCorp submits that the information on its simgpstem contains all of
information required to make the allocation of gasid load dates as transparent
as it can be and rejects AWB's call for it to beitad*°

» GrainCorp considers current reporting requiremantscontinuous disclosure
requirements provides adequate information to robkjeictives of Part IIIA of the
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Act; further, it submits that additional reportinguld increase the administrative
burden and compliance costs without assisting egprincreasing port elevator
efficiency or adding value for custom&ts

GrainCorp submits that the significant number adraies to its proposed PTSP
between 2009 and 2011 are the result of a PTSRtiariprocess’

GrainCorp reiterates its position in previous susians that a system of transfer
or trading of elevator capacity bookings will hasgnificant unintended
consequences and will increase costs for growérs’

GrainCorp submits that there is no evidence ofenunnefficiencies in the
allocation of elevator capacity on the East Cdaest would support the
introduction of an auction system, and that no gk have gone unexecuted in
the year to date, indicating that the current systeefficient*’

GrainCorp submits that an auction system wouldatidinistrative costs and
significantly inflate the cost of execution at peskes and that, as in Western
Australia, an auction would add significant undenttafor users->°

GrainCorp submits that the $5 per tonne bookingdearrently an effective
discipline against speculation, but that introdgdiransferable and tradeable slots
would result in speculatioft?

GrainCorp notes that AWB does not provide evidancgupport its claim that
GrainCorp has not applied the protocols corréttly

GrainCorp notes that the ESC did not consider ggaport elevators were
essential infrastructut?’

GrainCorp submits that there are fundamental malikierences between eastern
Australia, South Australia, and Western Austradiad that uniformity of
regulation across the four port elevator serviaiolers would discourage
investment and stifle innovatidn?
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7.2.6.3 Response to submission by Port of Portland Propriary Limited

GrainCorp submits that the matters raised by FdPootland Pty Ltd are operational
matters and should not be considered by the ACGE assessment of the Proposed
2011 Undertaking as they are not linked to the igiom of access. GrainCorp
considers that its decision to operate the Portidedator on a day shift only is
efficient, and notes that customers are able toasgadditional shifts>

7.2.6.4 Response to submission by Victorian Freight Logists Council

GrainCorp submits that a trading, auctioning ongfar between parties of elevation
capacity will not address the problems raised lotdfian Freight Logistics Council
(VFLC) relating to the upcountry supply chain constsaint

Regarding formation of a Grain Supply Logistics GypGrainCorp submits that
VFLC has not directly approached GrainCorp to disdts proposal and that it would
involve agreement between competing grain exposaedstransport service providers.
GrainCorp notes that any arrangement would reguirauthorisation from the ACCC
under the Act. GrainCorp considers that the risksed by VFLC are outside the
scope of the ACCC's assessment of the Proposed @0dértaking™>’

7.2.6.5 Response to submission by Goodman Fielder Limited

GrainCorp notes that much of what GFL has suggastedtside the scope of the
provisions of the Act in relation to the Propos@d 2 Undertaking. GrainCorp does
not consider the decision by exporters to bookatlen capacity in advance of having
firm export sales is unreasonably speculative xasrers need certainty of elevation
capacity in order to make related forward decisiartheir grain business®

GrainCorp submits that the $5 per tonne bookingréyates unreasonable
speculation, and that the current booking systefaiisand transparent, and that in the
year to date no capacity has gone unexectted.

GrainCorp notes that GFL has not provide detadupporting data around its claim
that there are barriers to fair and open accegedsel slots®°

In relation to GFL'’s suggestion that an independealy require evidence of a sales
contract in order for exporters to obtain elevatapacity, GrainCorp submits that:

e itis unclear how the contracts would be verified aispute resolution
mechanisms would function
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* asale contract may not represent an obligati@xport grain, as sale contracts
can be changed

* asale contract represents only one componentafdmmitments, which also
include grain and transport ‘ownership®.

GrainCorp submits that GFL’s proposal would regul significant increase in
regulatory intervention which is counter to theetpration of the sector. GrainCorp
also submits that giving an independent body omeral control of GrainCorp’s
assetsg\é\éould be intrusive and beyond what is nacgss ensure fair and reasonable
access.

In relation to a secondary market, GrainCorp rats its position that this will
increase the incentive for exporters to act inecafative mannet®

In response to GFL’s proposal that a sales conracequired 12 weeks prior to the
vessel slot spread, GrainCorp submits that thiddavafiect the efficient operation of
the grain market, as it would reduce certaintypfarticipants to forward buy and sell
grain and contract transport, and reduce flexipifitthe grain chain, countering
others’ calls for greater flexibilit}?*

In relation to GFL’s submission that GrainCorp ddaimultaneously notify all
interested parties where excess port terminal dgdaecomes available, GrainCorp
submits that this is accomplished by the daily u@aa available elevation capacity
that is currently provided to customéfs.

7.2.6.6 Response to submission by Australian Grain Exportes Association (AGEA)

GrainCorp considers that grain supply chains inezasAustralia are operating
efficiently, and that there is no statutory basisAGEA’s statement that the
“objective” of the port access arrangements isreorpte an efficient supply chaffi

GrainCorp responds to specific concerns raised BA as follows:
« GrainCorp submits that the shipping stem is alreadijciently transparert’
» GrainCorp considers that significant flexibilityagready provided in the ability to

move elevation capacity between ports and acressibn periods. However,
allowing the transfer of slots between exportersild@ncourage speculative
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activity. GrainCorp considers it is not the purpo$¢he Proposed 2011
Undertaking to prescribe operational aspects wtherg do not relate to the
provision of access in a non-discriminatory martfier.

GrainCorp submits that AGEA’s desire for one camesisset of terms across
Australia goes beyond the terms of the legislatiod is inconsistent with the
principle of competition between parties, and thatould also create inflexibility
and is not within the ambit of the Proposed 201 #iéitaking™®°

GrainCorp submits that the provision of a dailypgiing stem, a daily email to
customers about available elevation capacity, andekly summary of stocks at
port provide sufficient transparenty.

GrainCorp notes that AGEA has not provided evidegheéthe allocation of
capacity is inefficient, or that allowing ‘transfé&etween parties would make
allocation more efficient. GrainCorp submits thikd\aing transfer of capacity
would result in an informal market place for capgavhich would encourage
speculatiort”*

In response to AGEA's reference to the need fommss rules, GrainCorp
submits that AGEA does not provide substantive guig on how the transfer of
slots would be managed which highlights the prolalgemature of such a task.

GrainCorp states that it derives 90 per cent adaisings from non-grain trading
activities, including the provision of port elevatiservices. In order to highlight
the incentive GrainCorp has to maximise the ugmadf elevators, so as not to
deny the company significant revenue, GrainCorfestthat:

* the annual cost of maintaining and operating thepamy’s port elevators is in
excess of $50 million, and

» if GrainCorp handles 2.5 million tonnes of its oexport bookings, the fixed
allocated cost of these bookings is more than $Q@gnne, which is more
than four times the $5 per tonne charged to othsiomers.’?

GrainCorp submits that AGEA'’s proposition to createational escrow account
for all port elevator booking fees lacks sound @toit basis and is not realistic
for a publicly listed company such as GrainCbrp.
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» GrainCorp considers that the request for dispagchuirage provisions in the
Proposed 2011 Undertaking is inappropriate givan &rainCorp does not
manage the whole supply chaff.

» GrainCorp submits that AGEA’s views on ring-fencie@ dealt with by the
ACCC in the draft decision and in relation to tf2 Undertakind’®

. GrainCorP does not consider that additional amemdimevisions are
required'’®

7.2.6.7 Response to confidential submissions

GrainCorp considers that the ACCC should requiedacted version of the
confidential submissions to be published on the 8G@&bsite or supply GrainCorp
with a copy of the confidential submissions subjeatonfidentiality restrictions.
GrainCorp submits that it is not procedurally fair GrainCorp to be required to
respond to an amendment notice issued by the ACk€zenthe ACCC has made a
decision to issue such a notice based on matkeaGrainCorp has not se&f.

GrainCorp has responded to the issues outlindeeisatmmary provided by the
ACCC as follows:

» GrainCorp does not consider that an independent wodld be more suitable to
manage the allocation of capacity, and submitstthats outside the scope of the
Act. GrainCorp submits that this proposal would@ase the regulatory
intervention, be inappropriately intrusive, andvdrup costs which would be
passed back to growerg®

» GrainCorp submits that defined terms and conditafribe allocation of slots are
set out in GrainCorp’s current indicative accesgament and protocots’

» GrainCorp notes that it updates its shipping staity @n the company website,
which includes a significant amount of det4f.

» GrainCorp submits that the current terms and carditfor allocation and
execution of shipping slot bookings effectively dedh perceived risk that
exporters will try to hoard capacit{*

174 GrainCorp Operations Limitegubmission to ACCC in response to submissionitayparties

6 May 2011, p. 20.
GrainCorp Operations Limitedubmission to ACCC in response to submissionBittygarties
6 May 2011, p. 20.
GrainCorp Operations Limitedubmission to ACCC in response to submissionBittygarties
6 May 2011, p. 21.
GrainCorp Operations Limitedubmission to ACCC in response to submissionBittygarties
6 May 2011, p. 21.
GrainCorp Operations Limitedubmission to ACCC in response to submissionBittygarties
6 May 2011, p. 21.
GrainCorp Operations Limitedubmission to ACCC in response to submissionBittygarties
6 May 2011, p. 22.
GrainCorp Operations Limitedubmission to ACCC in response to submissionBittyfgarties
6 May 2011, p. 22.

175

176

177

178

179

180

22



GrainCorp does not agree with the view expressedmfidential submissions that
exporters are currently required to make forwanshmatments for slots well before
grain is sold, quality is known or even purchagediffarmer. GrainCorp submits that
exporters can book available elevation capacigngttime and have flexibility to roll
forward booked capacity or change ports.

GrainCorp submits that, due to speculation, transfeapacity will most likely
reduce available elevation capacity for export&s.

GrainCorp also submits that the proposed transéahanisms for elevation capacity
would create the following practical and logistipabblems:

* new practices of indemnification and contractuahagements would be required

» create a value for relevant loading slot at a paldr time and place, which would
quickly become a secondary market and result inidpgon

» speculation would lead to the most desirable shgpimes being blocked out,
necessitating an auction systét.

GrainCorp reiterates its position that the transteading of elevation capacity will
lead to the bidding up of all elevation capacity] &he consequent increased costs
will be passed back to all grain growéfs.

In response to concerns in the confidential sudonssregarding the treatment of
booking fees and penalties for non performanceinG@p submits that it has no
commercial incentive to block other exporters frotilising the port terminals and
incurs significant costs in maintaining and opemgtihe port terminals. GrainCorp
also submits that the proposition to create a natiescrow account lacks sound or
rational economic or legal basis under the Azt.

GrainCorp reiterates its position that the inclasdd demurrage and dispatch clauses
would not be appropriate given that GrainCorp dussnanage the whole supply
chain, in contrast to other jurisdictions suchresWSA. GrainCorp submits that it is
not in a position to manage demurrage or dispas$°

In response to concerns in the confidential subdomssregarding access to
information and requests for ring fencing, GrainCstates that the matter has been
dealt with by the ACCC in its draft decision. Gi@orp also submits that sufficient
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information is available on the shipping stem, #rat GrainCorp’s trading division
does not have the ability to gain a competitivedbéfrom any information it
receives which is not available on the shippingsteublished elsewhere on the
GrainCorp website or private information sourt¥s.

In response to requests for publication of releymnformance measures and key
stock at port information, GrainCorp submits thaturrently publishes weekly stocks
at port, monthly port performance statistics, dre@ghipping stem. GrainCorp
considers that this information is adequate andstitat it is also in daily contact
with customers in the act of or preparing to acciateuwcargos>®

7.3 Submissions relating to variation of the PTSP

7.3.1 GrainCorp’s submission in support of the Proposed 2 011
Undertaking (22 September 2010)

In its submission in support of the Proposed 20hdidstaking, GrainCorp states that
the 2009 Undertaking allowed it sufficient flexibylin its port operations to meet the
demands of customet®’ With respect to the 2010 PTSP it states that it:

... made the following port protocol changes for le@efit of customers:

«  Shipping windows were increased from 5 days to dysdefore
penalties were applicable.

* The period in which a vessel could be swapped angéd was
reduced from 21 days to 10 days.

* Once elevation capacity was booked by customensibility to
move the time in which this service was deliverexs\wicreased,
without any additional fees applying to move bookéal/ation from
month to month, forward or back, split tonnage,ngeagrain type
and move from port to port if capacity was avaiabl

« Booking fee forfeiture was changed to allow a costoone
shipping month plus 5 days to ‘perform’ (i.e. acalate a cargo or
supply a fit vessel within the time periods proddsy the
Protocols). Previously, the booking fee was foeféitvhere a
customer where a customer was unable to perfortimit days of
the ETA. *%°

In addition, GrainCorp notes that the issue of snpendents’ access to inspect cargo
samples was resolved through provisions in thesscagreements concluded with
clients, with the Grain and Feed Trade AssociatieAFTA) acknowledging
changes?*
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7.3.2 Australian Grain Exporters Association (AGEA) submi ssion to
the ACCC Issues Paper

With respect to the provisions in the Proposed 20ddertaking regarding variation
of the protocols, AGEA states:

‘The flexible approach to the pddading protocols [i.e. allowing GrainCorp
to vary the portoading protocols without seeking formal approvahf the
ACCC] has not caused any concerns. AGEA suppasdléxibility as part

of the framework and is not aware of any issueg\Mestralian wheat
exporters as a result of this flexibilit}?

7.3.3 GrainCorp response to third party submissions (13 D ecember
2010)

GrainCorp notes in reference to AGEA’'s commentsureigg the protocol variation
process that it ‘cannot unilaterally modify the eawls. GrainCorp is required to
notify the ACCC of any proposal to modify the Pmts, and any proposed
modification is subject to a formal consultatiom@ess and period™

7.3.4 AWB Submission in response to Draft Decision (15 Ap ril 2011)

AWB agrees with the ACCC’s recommendations intentdeghsure the PTSP is
comprehensive and yet able to be varied by Graip@dhout unfairly impacting
market participants>*

7.3.5 GrainCorp response to Draft Decision (18 April 2011 )

GrainCorp accepted a number of the preliminary gsiewthe ACCC'’s Draft
Decision. GrainCorp will make the required chamgelause 9.1(a) of the 2011
Proposed Undertaking to ensure the PTSPs are arebernsive statement of
GrainCorp’s policies and procedures for managingated for the port terminal
service.

GrainCorp has also proposed revisions to the potbpol variation process to
address the recommended changes considered ngdagslae ACCC. GrainCorp
submits that the express requirement that it wiistider stakeholders’ responses “in
good faith” is unnecessary, as there is a genétajation to act in good faith as a
matter of law. However, GrainCorp notes that i wibke the requested change in
any event.

Regarding a role for the ACCC in issuing an obgcmotice, GrainCorp submits that
as a matter of principle:

...there are dangers in regulators imposing themsétveommercial

variation processes between commercial partiethig@creases the cost and
complexity of what should be the provision of a coencial service at an
economically efficient pricé®®

GrainCorp has nonetheless proposed a draft claaedang with an objection notice.
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8 Appendix B: Analysis of bulk wheat export
markets

The ACCC has assessed the differences across Bitibh@ markets in which they
operate so that its views are made on a consisésnt across undertakings. The
analysis is of particular relevance in the ACCGssideration of the capacity
allocation and management arrangements proposed vmdertakings it is
considering.

Capacity allocation arrangements include two mampmonents:

= Primary allocation arrangements by which capasityationed between competing

users and which are broadly categorised as eiti@¥ pr non-price rationing.
Primary allocation arrangements currently operatethe BHCs include both
non-price administered allocation (as in the cdsbefirst come, first served
arrangements of GrainCorp, Viterra and ABA) and@rationing (as under the
CBH auction system). Primary allocation systembath types typically require
exporters to make at least some capacity commisrmfore production
outcomes, and hence export shipping requiremergd$ubly known.

» In-season arrangements that facilitate exportgustidg to any divergence
between actual outcomes and ex ante planning negadémand for export
capacity. These adjustment mechanisms includebilayifor shippers to move
booked capacity between geographic and/or tempmrations (such as exists
under GrainCorp’s PTSP) and the ability for shiggertransfer bookings in a
secondary market (as occurs under CBH’s arrangenmeiV/A). In-season
response to changed, unforeseen or unplanned medalso occur through grain
trading or swapping along the supply chain, inalgdoy use of the FOB
purchases or sales.

Two key market characteristics relevant to the viesmned on the appropriateness of

particular capacity management arrangements infgpetarket circumstances are:

= the relationship between total port elevation capamnd average annual and
seasonal demand for it

= the extent to which the incentive exists for vatlicintegrated BHCs to pursue
self preferential treatment—including blocking atlke&porters from accessing
port services—as opposed to seeking to maximisengfrom their terminals.

The following sections discuss the relevance of$¢Hactors to a decision regarding
the appropriateness of capacity management arrargsmroposed by a port
operator. An assessment in particular cases withtoemed also by the current

arrangements the operator has in place and thetigéfeess of those arrangements in

achieving fair and efficient outcomes.
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8.1 Extent of capacity constraint

As the PC stated in its Inquiry Report on WheatdtkMarketing Arrangements,
auctions can play a significant role in efficierdljocating limited port capacitly®
This general economic principle, that allocativigcegncy is best achieved through a
price mechanism, has greatest application whenlgigppmited relative to demand.
When no binding capacity constraint exists the detsaf all users can be met and
the means by which allocation occurs is not ctitioaachieving efficiency.

In all Australian states from which wheat is expdrthere are periods when port
capacity is more highly valued. These periods owdwen new season grain is
available to be shipped and differ depending ond®irtimes in the production
zones. In all years, even those of poor harvestade for shipping slots during these
peak periods exceeds capacity to some extent. Howee frequency and extent to
which demand exceeds capacity varies between the goerated by the BHCs.

On this basis, it might be considered appropriateall port operators to use auction
systems to allocate port capacity as all (withgbssible exception of ABA) have
limited capacity at least at some ports for som@gs. This was the view of the PC
which noted that port operators other than CBH médgo consider adopting a
similar [auction] system where there is a likelidaif excess demand for port
capacity at certain points in time (effectivelystafting peak demand problem driven
by movements in the supply and demand for whéét).

However, the ACCC considers that the mere likelthobexcess demand at some
points during the wheat export year is not suffiti® warrant the ACCC taking the
view that access arrangements employing a non-pystem of allocating capacity
are inappropriate. on the ACCC'’s view will takearstccount the degree of the
capacity constraint evident and a judgement ashethver resultant inefficiencies
warrant requiring the operator to employ an aucsiggstem for primary allocation
arrangements. Also relevant is the extent to whlldcative inefficiencies arising
under the first come, first served arrangementsratigated by other measures such
as transferability or greater flexibility to movepacity bookings.

Table 8.1 sets out information on capacity avadableach region and on demand
for that capacity by grain exporters. Capacity measare based on information
published or provided by port operators and deniangort services is based on
estimates of the grain export task derived from A& on grain production,
domestic demand and accumulation and run downawf gtocks.

The ACCC notes that measures of capacity arelwalya directly comparable as
port capacity depends on cargo accumulation cgpg@eiturn determined by road
and rail receivals and storage) as well as by lslaiging capacity. Operators that
provide bundled up-country and at-port servicesgiva's Export Select and CBH’s
Grain Express) provide port capacity measuresréikgct capacity to provide the
integrated service. The information in Table 8.bhased on estimates of capacity to
receive and store grain for cargo accumulationtaridad ships and abstracts from
the impact of freight capacity limits and otheraguintry bottlenecks on the grain

19 productivity Commission, Wheat Export Marketinga@rgements, 1 July 2010, p. 205.
197 productivity Commission, Wheat Export Marketinga@rgements, 1 July 2010, p. 205.
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supply chain and exports. The ACCC recognisesigmficance of up-country
bottlenecks in the grain supply chain but its conée forming a view on wheat
access undertakings is access to port terminalksstvFor this, the capacity of the
port to in-load is relevant but the capacity of tigeountry supply chain to deliver is
not.

Average monthly ‘capacity utilisation’ is calculdt&om the estimates of supply and
demand for port capacity. These capacity utilisatreeasures are used to obtain an
indication of the intensity with which capacityused within regions and to compare
that across regions. Two capacity utilisation measare of particular relevance—
measures for years of high production and exportashel and an average across a
number of years to even out the impact of produactiariation. The latter is
necessary for a comparison across regions as weatpa&cts on crop production can
differ markedly in any year between regions. Tlas heen the case in the 2011 year
when the east coast has had a large harvest.

Table 8.1: Port terminal capacity and demand

Region Characteristics

East Coast Capacity

(Queensland, GrainCorp monthly capacity across 7 ports: 1.26mt
NSW and (reduced to 1.09mt in January and February peakhmon
Victoria) when storage at Geelong is diverted for harvestivat

ABA monthly capacity (approx): 90,000 tonnes
Average monthly east coast capacity: 1.32mt
Demand for port services

Domestic demand accounts for a high proportion of
production on the east coast the year to year wiéityaof
exports is greater than either SA or WA where ddimes
demand is much lower.

Average monthly export task:

High demand year (2010/11) all grains:- 0.72mt

High demand year (2010/11) wheat:- 0.51mt

Three year average (2008/09-2010/11) wheat:- 0.45mt
Capacity utilisation

High demand year (2010/11) all grains:- 54%

Three year average (2008/09-2010/11) wheat:- 34%
Three year average (2008/09-2010/11) all grair@%'4®

Also, note that grain exports are highly seasondltae monthly averages used to
obtain an indication of capacity constraint maskesextent of capacity utilisation in
the peak period.

19 All grains utilisation rate is based on the saat®n of wheat to non wheat exports as in 2010/11
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The ability to compare the extent to which capaistyonstrained on the east coast
and in South Australia and Western Australia is endifficult because both Viterra
and CBH do not report capacity on the same basgrasCorp.

8.2 Incentive for self-preferential treatment

A vertically integrated operator may have an insento utilise bottleneck
infrastructure it controls to block competitorsupstream or downstream markets in
order to gain market share at the expense of aseekers. The strength of such an
incentive will be influenced by the existence aett of competition to the integrated
monopolist’s position. Where actual or potentiaingetition exists, the incentive to
block competitors is moderated by the threat thatiocking stream markets but
instead result in loss of throughput to an alteweasupply chain or use.

However, where competition to the integrated motieps weak and the incentive

to hoard capacity and so block others from accgssiport capacity is strong, this
will inform an assessment as to the appropriateoegsposed capacity allocation
arrangements. Where the incentive to block outsscseekers is strong, so too is the
argument that allocation arrangements should irvatp measures to prevent such
behaviour. Auctions can provide such a mechanistheasare a fair, transparent and
efficient means of allocating capacity under which incumbent faces the same
limits on its ability to acquire capacity as others.

It is also possible to design non-price allocasgstems in such a way as to prevent
or reduce anti-competitive behaviours by the oper&uch measures include use of
an independent body to manage the shipping stemeguiring that the access
provider faces the same financial disincentivedart as do access seekers.

In the context of the Australian wheat export irtdgsompetition to the bulk
shipment of wheat through an operator’s ports cdinoes a number of sources:

= extent of vertical integration and alternative wpHatry supply chains
= domestic uses for wheat

= competition from ports in other regions

= threat of bypass by customers

= containerised exports.

The extent of competition varies significantly easahe markets in which the BHCs
operate. A high level summary of the key featufesagh region (including the
differences that exist) in terms of their existsugpply chain characteristics and
competitive dynamics is outlined below.

8.3 Up-country supply chains

The key up-country supply chain characteristicsl (@ifferences) that exist in each of
the three regions is summarised in Table 8.2 below:
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Table 8.2: up-country supply chain characteristicdy region

Region Characteristics

East Coast The provision of wheat storage and hapdeérvices is
dominated by GrainCorp (in New South Wales, Viaand
QLD) and Viterra (in South Australia).

There is significant competition for the provisiohsuch
services from:

= on-farm storage (which makes up a relatively greate
proportion of total storage capacity than in otfegions}

= a significant number of independent bulk handl&here is a
wider choice of independent storage and transpoxtigers
compared to other regions; and

= limited overlap of GrainCorp’s and Viterra’s up-cury
storage networks.

South Australia The provision of wheat storage laaadling services is
dominated by Viterra.

There is some competition from:
= on-farm storage; and
» independent bulk handlers, and.

= to a limited competition from GrainCorp’s up-countr
storage networks in western Victoria

Western Australial The provision of bulk wheat sggrand handling services is
dominated by CBH which has significant market pawer

There is some very limited competition from on-fastarage but
none from independent bulk handlers. There is reslag in the
storage network of CBH and any other verticallygrated bulk
handler.

Source: Productivity Commissidnquiry Report No. 51: Wheat Export Marketing Argaments
1 July 2010, pp. 67-68.

As Table 8.2 illustrates, there appears to berafsgigntly higher level of competition
in the up-country wheat supply chain (i.e. the Bimn of wheat storage and transport
services) in the east coast as compared to botth Saustralia and Western Australia.

199The PC report observed that the larger stock efiom storage in the East Coast may be
attributable to the relative importance of the detitemarket and longer history of choice in
domestic marketing: Productivity Commissimmuiry Report No. 51: Wheat Export Marketing
Arrangementsl July 2010, p. 68.
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8.4 Domestic and non-bulk export wheat

The proportion of wheat that is supplied into thes&kalian domestic market relative
to the proportion that is exported overseas vaigsificantly between the three
regions, as illustrated in Table 8.3 below:

Table 8.3: domestic and export wheat supply charaetistics by region

Region Characteristics

East Coast

Annual domestic demand for wheat oedbecoast is close to
5mt which is approximately 60% of average annuatipction
with the remainder exported. The bulk wheat expopply chain
therefore faces significant competition from therage and
transport of wheat to be sold into the domesticketar

The bulk wheat supply chain also faces competitiom export
wheat in containers and bags. Containerised exjair
volumes on the east coast are significant and égpanded in
recent years. The Essential Services Commis&&¢) found
that containerised grain exports in Victoria andteern New
South Wales expanded to represent all grain expokgtoria
and southern NS\W°

South Australia

70% of wheat production in Souttsthalia is exported, with
only a relatively small proportion supplied intettiomestic
market?® The bulk wheat supply chain therefore does nc fa
significant competition from the storage and tramspf wheat

to be sold into the domestic market.

Almost all wheat exports from South Australia ipexed in
bulk with only limited competition from wheat exped in
containers and bags.

Western Australia

90% of wheat production in Westkustralia is exporter, with
only a small amount required to supply the domesticket. The
bulk wheat supply chain therefore does not faceifsognt
competition from the storage and transport of wiedte sold
into the domestic market.

Almost all wheat in Western Australia is exportadulk with
only limited competition from wheat exported in tainers and
bags.

Source: Source: Productivity Commissioquiry Report No. 51: Wheat Export
Marketing Arrangementd July 2010, pp. 56 and 68.

As Table 8.3 illustrates, the bulk wheat exportyghain faces greater competition

from the storage and transport of wheat to be isdddthe domestic market on the east

20 Essential Services Commissidteview of Victorian Grain Handling and Storage AssRegime
Final Report May 2009, pp 39-40.
201 productivity Commissioquiry Report No. 51: Wheat Export Marketing Argements1 July

2010, p. 56.
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coast than in Western Australia and South Australiso, there is a somewhat higher
level of competition to bulk wheat export from cainierised and bagged exports on
the east coast than in either South Australia ostéfa Australia.

8.5 Port terminal facilities

The relative proximity of port terminals operateddifferent bulk handlers in
particular regions is a key determinant of the mixte which those ports terminals
compete for the throughput of wheat. Table 8.4Wweloovides an overview of the
level of competition that exists between ports apet by different bulk handlers in
each region.

Table 8.4: competition between port terminals by rgion

Region Characteristics

East Coast GrainCorp does not currently face catigrefrom alternative
grain port terminal operators in New South Wale®Queensland,|
However, as the ESC, noted in its review of grandiing and
storage arrangements in Victoria, there is a “$icgmt degree of
competitive substitutability” between the port témals operated
by ABA and GrainCorp°?

Also, some very limited competition to Port of Pamnd in
western Victoria may come from ports in South Aaigdr

South Australia Viterra operates all wheat pomniegls in South Australia and |s
not likely to face competition from any alternatpert terminal
operator for wheat throughput, with the possibleegtion of
weak competition from Port of Portland.

Western Australigz CBH operates all wheat port teats in Western Australia and
is not likely to face competition from any alternatport
terminal operator for wheat throughput.

Source: Productivity Commissidnquiry Report No. 51: Wheat Export Marketing Argaments1
July 2010, p 68.

As Table 8.4 illustrates, the vertically integraieCs face very limited competition
from other ports for their port terminal servicéthaugh there is a higher level of
competition between wheat port terminals in thetlseun part of the east coast region
as compared to port terminals in both South Austeatd Western Australia.

Competition at Newcastle in New South Wales mag aton be provided by the use
of existing port elevation capacity for grain. TRECC is aware of a storage facility
under construction in Newcastle which will be usadcargo accumulation in order
to utilise port loading facilities operated by PO8@t the K2 berth on Kooragang
Island. The ACCC considers this preparedness opatteof wheat exporters to seek

202 Essential Services Commissidteview of Victorian Grain Handling and Storage AsscRegime,
Final ReportMay 2009, p. 48.
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a means to bypass GrainCorp facilities will introduncreased competition in the
east coast for the supply of port terminal services

8.6 Conclusion

The ACCC considers that each of the different negiican be distinguished on the
basis of the different characteristics that retateach (as outlined above). In
particular, the ACCC considers that:

Capacity constraint

Grain port terminal capacity on the east coast afgo® be approximately double the
average annual demand. Given the seasonality of gxports, this results in peak
periods of excess demand each year which can be sjgnificant in high demand
years, such as 2010/11.

I ncentive for self preferential treatment
= there is a significantly higher level of competitim the east coast for up-country
supply chain services than in South Australia arestén Australia;

= there is a significantly higher level of competitim the cast coast between wheat
supplied into the domestic market and export wheatpared to South Australia
and Western Australia and from the developmenhefrion-bulk export market;

= there is a higher level of competition between pemtinals located in sections of
the east coast (New South Wales, Victoria and #iséeenmost parts of South
Australia) compared to port terminals in South Aaig (where there is some
small degree of competition from Victorian portadaNestern Australia where
there are no competing ports; and

= there is evidence of possible competition from asceekers prepared to by pass
port terminals on the east coast

Accordingly, the ACCC considers that there is iesentive for GrainCorp to
discriminate in favour of its own operations in Hilcation of capacity at port
terminal facilities given the competitive consttaithat exist in the east coast along
various key elements of the supply chain. Howether ACCC notes that these
competitive pressures are less evident in Queethsteamticularly for GrainCorp’s
facilities at Mackay. The reduced incentive acratb®r regions on the east coast
suggests arrangements to preclude the port opdratoranti-competitive behaviours
in the management of its capacity allocation areamgnts (either by auction or
measures to make administration of first comet §esved allocation system
competitively neutral) are not likely to be requiri@ an access undertaking relating to
operations for much of the east coast, as compar8duth Australia and Western
Australia where very different competitive conditsoexist.
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9 Appendix C: Industry overview

9.1 GrainCorp Operations Ltd

GrainCorp Operations Ltd (GrainCorp) is an Aus#@nalagribusiness company listed
on the Australian Securities Exchange. GrainComgrates primarily in Queensland,
New South Wales and Victoria, but also providesises across all mainland
Australian states as well as to customers and mupphternationally. GrainCorp was
the firz%g government authority in the Australiamigrindustry to be privatised in
1992:

GrainCorp owns and operates 270 receival sitesigfimaut New South Wales,
Victoria and Queensland, with a total storage ciapat 20 mt>** GrainCorp also
owns and operates seven grain export terminale@edstern seaboard.

GrainCorp’s principal business activities are atidimnto three business units — grain
trading, ports, and storage and handling. Thesgpasmthe following activities:

= storage and logistics—provision of receival, hamgliand storage of wheat and
other bulk commodities as an agent for marketirggoisations, end users and
growers in relation to both domestic and exportke&r

= transport—rail operations are primarily for the e$&rainCorp’s own grain
trading and exporting operations, but excess mildge capacity is provided to
other grain traders and exporté?s.

= port terminals—provision of receival, handling astdrage of grain and other
products

=  Grain Trading and Hunter Grain—trading of grain atseand other bulk
commodities and the operation of grain pools iatreh to both domestic and
export markets

= Merchandising—provision of farm input products

= Allied Mills—flour milling and mixing services

* GrainCorp Malt—malt production and exp6H.

Background information on the grain industry in N&auth Wales, Victoria and
Queensland is presented below.

203 GrainCorp Operations LimiteGubmission to the ACG@5 April 2009, Schedule 1, p. i.
204 productivity Commission (201@Yheat Export Marketing ArrangemenReport no. 51,
Canberra, p. 254.
GrainCorp Operations Limited (201@rainCorp Shareholder Review, p. 6.
208 GrainCorp Operations Limite@ubmission to the ACGQ5 April 2009, Schedule 1, p. ii;
GrainCorp Operations Limite@GrainCorp at a Glanceaccessed on 9 February 2011 at
http://www.graincorp.com.au.
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9.2 The wheat industry in Eastern Australia

Figure 1 sets out the grain supply chain for easterstralia and includes primary
inputs (climate, research and development, indwestpertise and capital), grain
production, transportation (road, rail and shiprage and handling and the domestic
and foreign market®’

Figure 1
GRAIN INDUSTRY SUPPLY CHAIN

Storage &
Handling

Rail/Road

Source: Ernst & Young (2008)
Source: Ernst & Young (2008), in Allen (2008).

Figure 2 sets out GrainCorp’s storage, handlingmortelevator network.

207 Allen Consulting Group (2008) Competition in tBeport Grain Supply Chain, March, p. 11.
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Figure 2
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Source: GrainCorp Operations Limited, (2010).

ABARES forecast that winter crop production in dastern states for the 2010-11
would reach a total of 27.5 mt with wheat represgnt7.7 mt. On 31 January 2011
GrainCorp announced that its receivals for the 2raih harvest were complete at a
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total volume of 13.3 mt?® The remainder of this chapter expands on the key
segments of the supply chain for New South Waléstpo¥a and Queensland on a
state by state basis.

9.2.1 New South Wales

Grain production in New South Wales

New South Wales is Australia’s second largest goailucing state and supplies
around 29 per cent of the country’s wh&afThe area planted to wheat in New South
Wales in 2009-10 is estimated to have fallen to guer 4 million hectares. Total
wheat production is estimated at 5.3 mt in 2009wlttich is around 1.6 mt less than
what was produced in the 2008-09 season. Wheatptiod for the 2010-11 season
is forecast at 11.8 mt, which represents a subiatamcrease on previous seascns.

Grain production in New South Wales is widely dizited and reliant on well
coordinated storage and transportation links atdsdr The storage and transportation
links are also integrated with port facilities.

GrainCorp divides grain production and storagdhedastern States into three areas:
the Southern, Central and Northern Divisions. Tiangmarket in New South Wales
is covered by the Central and Northern Divisiongh\grain produced and stored
from Brocklesby in New South Wales’ south to Coob#amn the State’s north being
exported or shipped through GrainCorp’s Port Kengiodan terminal. Grain produced
and stored in areas from Weemelah and North St#weimorth of New South Wales
to Merriwa further south is trafficked through Gr@orp’s Newcastle grain terminal.

Up-country storage and handling in New South Wales

Three companies own and operate the majority oh gitarage and handling facilities
in New South Wales. GrainCorp handled approxima@&lper cent of the state’s
wheat receivals for the five years to 2005-06. Tas achieved through a network of
sub-terminals (with a combined storage capacity.®imt), over 30 primary sites
(which are permanently staffed and handle the nigjof the grain), and over 60
storage sites (which either handle the variablengnap or are exclusively designated
for particular grain commodities or domestic custos)***

The second largest storage and handling compaNgw South Wales is AWB
GrainFlow, which handled approximately 14 per a#rthe state’s wheat receivals
between 2001-02 and 2005-06. The company has i®ggatres in New South
Wales.

The smallest of the three storage and handling eomep in New South Wales is
Australian Bulk Alliance (ABA). It owns four recaV sites in the state located in the

208 ABC (2011) Wheat Harvest Over at Last: GrainComccessed 8 February 2011 at
http://www.abc.net.au/rural/news/content/20110128966.htm?site=sydney.

209 ABARES (2010) Australian Crop Report, report h66, December 2010.

20 ABARES (2010) Australian Crop Report, report h66, December 2010.

21 Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 9.
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Riverina and the South West, which handled apprateig 3 per cent of the state’s
wheat receivals between 2001-02 and 200506.

Transportation in New South Wales

Rail is the dominant method of transporting graonf receival sites in New South
Wales. The average export haul distance in NewtSél&les is around 450 km and
the industry relies heavily on rail to move at te2@ per cent of exports and about 75
per cent of wheat for milling:® The volume of annual grain exports from New South
Wales ranges from less than 1 mt to over 5'fExports are sourced largely from the
northern and south-western regions.

Rail also serves a large percentage of domesti@adénwith flour mills and feed

mills regularly requiring 1mt of wheat and otheaigis delivered by rail. The largest
mill is at Manildra in the central west which conses over 2 000 tonnes of grain per
day from the surrounding regigfr

Concern over the NSW rail network’s ability to hdndn increase in grain rail freight
led to the announcement of an audit and a revieMesd South Wales grain freight in
October 2008 by the Federal Department of Infrastine, Transport, Regional
Development and Local Government. The final rep@s released on 21 October
2009 and contained eighteen recommendations dekigreipport the industry’s
access to reliable, well maintained transport stfrecture, including:

= stabilising specific branch lines, and appropra@ist-sharing arrangements
between the NSW government and owners for upgradingstructure

= areview of access charges to determine an apptepevel of user contribution
to ongoing maintenance of the network

® investigating options to address capacity condsain the track to Newcastle

= that the branch line network should remain in publvnership, with management
and maintenance consolidated in the hands of ARTC

= planning a dedicated grain road network to supyoirt

= a government/industry grain logistics coordinatipaup, which would assist in
managing the challenges of bumper harvests andspealemand™®
Port terminals in New South Wales

There are two port terminals for bulk grain exporiNew South Wales, both operated
by GrainCorp.

212
213

Allen Consulting Group (200&€ompetition in the Export Grain Supply ChaMarch, p. 10.

Single Vision Grains Australia (200Tjansport Infrastructure Issues paper One — Network
Review for the Australian Grains Industdanuary, pp. 17-19.

Department of Infrastructure, Transport, Regi@evelopment and Local GovernmeRSW
Grain Freight Review — Final Repo$eptember 2009, p. 25.

Single Vision Grains Australia (200T)ansport Infrastructure Issues paper Two — Comimaérc
Aspects for the Australian Grains Industdanuary, pp. 7-8.

Department of Infrastructure, Transport, Regi@evelopment and Local GovernmeRSW
Grain Freight Review — Final Repoi$eptember 2009, pp. 8-14
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The terminal located at Carrington in Newcastle tnvasrall storage capacity of

164 400 tonnes. It is serviced by both road aricarad can handle bulk exports of
wheat, barley, oilseeds, legumes and sorghum. Hnen@ton terminal also receives
and stores bulk orange juice under refrigeratiahiarthe largest facility of this type

in Australia?!’

The terminal at Port Kembla (near Wollongong) hast®rage bins and a storage
capacity of 260 000 tonnes. Port Kembla is servimetoth road and rail, and at the
time of completion in 1989 was considered to bentlost advanced grain elevator in
the world. The terminal can handle bulk exportalb€ereal grains, sorghum,
legumes and oilseed®

9.2.2 Victoria

Grain production in Victoria

Victoria produces around 11 per cent of wheat istfalia?*® The area planted to
wheat in Victoria in 2009-10 is estimated at jugiol.7 million hectares. Total
wheat production is estimated at about 2.9 mt @09210, which is around 1.2 mt
more than what was produced in the previous se&gbeat production for the
2010-11 season is forecast to increase furtheisamstimated at 4.4 mt°

The grain industry contributed nearly 17 per cdnfiotoria’s gross value of
agricultural production in 2001-02, and in 2003H0dccounted for 30 per cent of the
state’s direct agricultural exporfts:

Up-country storage and handling in Victoria

The up-country storage facilities are largely coliéd by three firms: GrainCorp,
AWB GrainFlow (a subsidiary of AWB), and Australi8ulk Alliance (ABA).

Approximately 76 per cent of wheat receivals intei@a were handled by GrainCorp
between 2001-02 and 2005-06, achieved with a n&tafoiwo sub-terminals, 27
primary sites and 63 storage sites. Sixteen pdrneas handled by AWB GrainFlow
which owns and operates five receival sftédhe remainder was handled by ABA at
its four receival sites, and Viterra which also i@pes two up-country receival sites in
Victoria. An increasing proportion of grain destiner the domestic market is being
stored on-farm and transported to market by road.

Transportation in Victoria

The majority of Victorian export grain is movedgort by rail. Rail has significant
advantages over road for transporting export graiit can transport larger volumes
in shorter periods to meet shipping requirementsraimimise at-port storage.

217
218

GrainCorp Operations (201®ort Operationspp. 10-11

GrainCorp Operations (201®ort Operationspp. 10-11

219 ABARES (2010) Australian Crop Report, report 66, December 2010.

220 ABARES (2010) Australian Crop Report, report 66, December 2010.

221 vVictoria Department of Primary Industries (208%jorities for Action: Victoria’s Grain
Industry; p. 2.

222 Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 11.
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However, transport to port by road has been inangasnce the deregulation of the
wheat industry?®

A large amount of the Victorian rail network is @&d gauge network. The
Melbourne and Geelong port terminals both have daage rail access, while the
Portland terminal has only standard rail gauge sscdeollowing the withdrawal of
Pacific National from the management of Victorifisight lines, EI Zorro entered
into an agreement with AWB GrainFlow to operate tveans to transport grain from
its inland facilities, while GrainCorp has entereth a five year contract with
Asciano. Viterra has a memorandum of understanditigGenesee and Wyoming to
operate one train on Victoria’s broad gauge limeail grain from Viterra and ABA
sites.

Port terminals in Victoria

There are three export grain terminals in Victorizgamely, Geelong, Portland, and
Melbourne Port Terminal. Both Geelong and Portlarelowned and operated by
GrainCorp. Melbourne Port Terminal at Appleton dockhe port of Melbourne is
owned by a joint venture of ABA and AWB, with eamlvning 50 per cent. ABA has
operational management and control of the termaral, during 2010 ABA became a
wholly-owned subsidiary of Sumitomo CorporatfGh.

Geelong is the largest of the terminals in termstofage, with a total vertical storage
capacity of 225 000 tonnes (wheat equivaléfit)t has 99 concrete silos and 66 inner
spaces, and can therefore provide a high degreegoégation between types and
grades of grain. As well as grains and pulses, @geterminal handles woodchips
and imports of fertiliser. Geelong is the largegtional port in Victoria and an
important hub for the movement of cargo into antdadictoria. It is situated at the
western end of Port Phillip Bay, in reasonably elpsoximity to Melbourne Port
Terminal (50 km).

The Portland grain terminal facility is situatectie far west of Victoria near the
border with South Australia (approximately 300 kionfi Geelong Port and 350 km
from Melbourne Port Terminal). It is a deep-watealkiport strategically located
between the ports of Melbourne and Adelaide. tihésinternational gateway for the
Green Triangle Region, an area with an abundanoatafal resources and exports
grain, woodchips, logs, aluminium ingots and liee&t while import commodities
are alumina, liquid pitch and fertiliser produckée port is served by rail as well as
by road which bypasses the City of Portland toval®g-hour access. No wheat has
been exported from the Portland terminal during20@8-09 and 2009-10 seasdfis.

22 productivity Commission (2018yheat Export Marketing ArrangemenBeport no. 51,

Canberra, p. 257.

224 The ACCC notes that on 23 December 2010 ABA stibchan access undertaking for the
Melbourne Port Terminal to the ACCC. Wheat Expéuistralia has previously stated that the
operator of the Melbourne Port Terminal is not isgpito be the subject of an access undertaking
for accreditation purposes as it is neither anedited exporter, nor is it an associated entity of
any companies which are accredited exporters. See:
http://www.wea.gov.au/Publications/FactSheets/03062PT.pdf

GrainCorp Operation®ort Operationspp. 10-11
226 Wheat Exports Australia (201®009/10 Marketing Year: Report for GroweBecember, p. 13.
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Melbourne Port Terminal was commissioned in 2000 fzas 20 steel bins of various
sizes holding a total of 48 000 mt storadgelt is designed to operate as a high
throughput just-in-time facility, and typically hdies prime grades of wheat, as well
as barley, canola and rice. On average, approxiyna@eper cent of wheat exported
from Victoria is shipped from Melbourne Port Teriiff®

9.2.3 Queensland

Grain production in Queensland

Queensland is the smallest grain producer of theerfiainland states and is
responsible for 5 per cent of Australia’s total whproductiorf?® In 2004-05, the
gross value of Queensland’s production of fieldrggavas $475 million, or 6 per cent
of the gross value of the state’s total farm proidnc*® The area planted to wheat in
Queensland in 2009-10 is estimated at just unakeitlibn hectares. Total wheat
production is estimated at just under 1.4 mt f@2Q0, which is around 0.6 mt less
than what was produced in the previous season. ¥neduction for the 2010-11
season is forecast to increase to just over 14'mt.

The major grain production areas in Queenslandna®arling Downs (stretching
from Toowoomba and Warwick in the east to Roma®mallon in the West) and
Central Queensland?

Up-country storage and handling in Queensland

Grain storage and handling infrastructure in Quieekis predominately owned and
operated by two companies. The largest of the&sasmCorp, which handled
approximately 79 per cent of the state’s wheativatebetween 2001-02 and 2005-
06.2* It did so through a network of 10 primary sitesl &2 storage sites?

The second storage and handling company in QueehsaAWB GrainFlow, which
handled approximately 21 per cent of the State’satheceivals for the five years to
2005-06%* AWB GrainFlow maintains four receival sites in @asland, all of which
are located in the Darling DowA¥

221 Australian Bulk AllianceExport Operation Guidelines for Melbourne Port Térad, accessed 9

February 2011 at http://www.bulkalliance.com.aufpimgStem/tabid/154/Default.aspx

228 \Wheat Exports Australia (201®009/10 Marketing Year: Report for GroweBecember, p. 13.
22 Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 66;
ABARES (2010) Australian Crop Report, report no6,1Becember 2010.

Australian Bureau of Statistics (200&lue of Agricultural Commodities Producesustralia
2004-05, Catalogue No. 7503.0, Canberra.
#L ABARES (2010) Australian Crop Report, report 66, December 2010.
232 Allen Consulting Group (200&)ompetition in the Export Grain Supply ChaMarch, p. 66.
23 |TS Global (2007rain Marketing Transition Factsheets: Competitiarthe Domestic Grain
Supply Chainprepared for AWB, Melbourne.

Allen Consulting Group (200&€ompetition in the Export Grain Supply ChaMarch, p. 12.

ITS Global (2007%rain Marketing Transition Factsheets: Competitiarthe Domestic Grain
Supply Chainprepared for AWB, Melbourne.

Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 12.

230

234
235

236

41



Transportation in Queensland

Transport of grain for export from receival sitesQueensland is delivered by ralil,
where transport of grain for domestic milling ididered by road. The volume of
grain for export is generally three times largartithat for milling?*’

Rail services in Queensland are provided by QRdWatj a state-owned corporation
which provides both track and above rail servidége Queensland Competition
Authority has the responsibility of setting the tariff rates for services offered by
QR National, and accepted an access undertaking@B National on 1 October
2010.

Port terminals in Queensland

There are three grain terminals in Queenslanafalihich are owned and operated
by GrainCorp. The three terminals are all serviogdoth road and rail.

The most significant of these is located at Fislarislands, near Brisbane. It uses a
combination of multi-commodity sheds, pads and binstore grain, and has a total
capacity of 192 700 tonnes fumigable. As well asrgfor export, the Fisherman
Islands port can handle legumes, cottonseed, nisanas, sugar and woodchfs.

A further grain terminal is located at Gladstoriaides a combination of silos and
bulk sheds to store grain, and has a total capati®$ 000 tonnes. The Gladstone
elevator can handle wheat, barley, sorghum, leganédsilseeds, as well as the
export of magnesi&”’

GrainCorp also has a grain terminal at Mackaya# dight concrete silos and pads,
with a total storage capacity of 74 000 tonneswa# as wheat, the Mackay elevator
can handle barley, sorghum, legumes, oilseeds @ik’

9.3 Industry structure — GrainCorp submissions

9.3.1 GrainCorp 2009 Submission

GrainCorp submitted to the ACCC in 2009 that unlikestern Australia and South
Australia, the Eastern Australian Grain marketighly complex and fragmented,
where:

® in excess of 10 000 active grain growers produocarat 15 mt of grain annually.
Wheat represents around 60 per cent of this graidyztion

= there is significant production and consumptionalality. No other grain
producing country experiences such variability iaiig production. Accordingly
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the ‘residual’ bulk export volumes are highly véas where GrainCorp’s annual
bulk grain exports can range from 0.8 to 10 mt

= Eastern Australia is serviced by over 40 mt of ¢dpustorage, comprising of
GrainCorp, AWB, ABA, ABB (now Viterra), other indepdent storage providers
and on farm storage. GrainCorp receives on avé&ageof grain, which accounts
for approximately 60 per cent of grain produced

= alarge number of grain traders aggressively coenfoetthe purchase of wheat
from growers to supply both domestic and exportarasrs, as well as trading
between each other for the purposes of speculatmhmanaging customer orders
and logistics—this means that the ownership ofitheat may change hands
many times through the supply chain

= the distinguishing feature of the grain and whedustry in Eastern Australia is
the primary focus in the supply of grain to domestistomers. Domestic end
users have ‘first call’ on grain produced, curremtbnsuming at least 9.5 mt of
grain annually. GrainCorp handles around 4.5 nttaphestic grain, around 45 per
cent of grain consumed domestically

= the export market consumes the ‘residual’ grain ighaot consumed locally. This
is handled at GrainCorp export terminals, MelbouPoet Terminal and via the
expanding container market. GrainCorp handles enage 4 mt of bulk grain, of
which 80 per cent is generally whé&t.

GrainCorp also provided answers to several quesposed by the ACCC. Their
answers included the following points:

=  Rail is, in almost all circumstances on the eaastdhe most efficient and cost
effective means of moving grain to port.

= Evidence given by WEA to the Senate Estimates Hgayn 25 May 2009
included that ‘there is grain travelling from Quskamd down to Victoria..**?

= There are key differences between grain growinghamdiling industries in the
northern hemisphere and in Australia:

The geographical distribution of northern hemisphgnain growing regions
and the tonnages (higher) and volatility (lowerpodduction there make
infrastructure service provision a significantlyfeient commercial
proposition. The development of grain handlingasfructure in Europe has
been significantly different from the growth of timelustry in Australia. The
Australian industry is shaped by its history a®bection of statutory
organisations and the 69 year presence of thewvshdiat export monopoly.

Therefore it is not relevant to compare the stnegcf service provision in the
northern hemisphere to that available in Austrafiss an apples and oranges
comparisorf*?
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43



9.3.2 GrainCorp 2010 Submission

GrainCorp’s submission to the ACCC in 2010 states the eastern Australian grain
industry is a highly competitive commodity markehere:

= the supply of grain to domestic customers is thmgny focus. Eastern Australia
produces 17 mt of grain crop annually, of whichndids consumed domestically
and 7 mt is exported

= of the 7 mt exported annually from eastern Ausirddimt is in bulk and 2 mtis in
containers

= of the 5 mt bulk exports, 4 mt is exported via G€&orp’s bulk elevators and 0.5-
1 mt is exported from the Melbourne Port Termffal.

GrainCorp also provided information around chartgesapacity:

=  Total GrainCorp terminal capacity for the 2010-#ason increased from 12 mt
pato 15.12 mt. This was achieved through improvemia supply chain
efficiency, including improved rail, road and shipg accumulation planning and
execution.

=  Total eastern Australian bulk grain export capapiill expand to approximately
20 mt following completion of new project and updga.

= Capacity expansion projects for bulk and contagram export include:

= commissioning of the Wilmar Gavilon former sugapet terminal in
Queensland, which will add 0.5 mt of bulk exporigrcapacity

= upgrade of the former Dunavant Cotton grain stoegecontainer packing
capacity at Moree and Narrabri, which will increasatainer export capacity
by 0.5 mt

» the P&O berth at Kooragang Island, Port Waratdieatcastle, and the
Lascelles Wharf Project at Geelong, which togeth#radd up to 2 mt of bulk
elevation capacity’

9.4 Regulatory Regimes

Since 1 October 2009, access to GrainCorp’s portitals for the export of bulk
wheat has been regulated via an access underiagegpted by the ACCC. The
Melbourne Port Terminal currently does not haveA&CC access undertaking in
place. However, on 23 December 2010 Australian Bdiiknce submitted an access
undertaking for the Melbourne Port Terminal to &@CC for assessment.

243 GrainCorp Operations LimiteGupplementary submission to the AGR& June 2009, pp. 23-

25
GrainCorp Operations Limite8ubmission to the ACC@2 September 2010, pp. 3-4.
GrainCorp Operations Limite@ubmission to the ACC@2 September 2010, pp. 3-4, 9.

244
245

a4



The regulatory framework applying to port termiopkrators under state-based
regulators in New South Wales, Victoria and Quearssis outlined below.

9.4.1 New South Wales

No regulatory framework specifically applies to {p@rminal operators in New South
Wales other than the 2009 Undertakings. Rathere thiee commercial agreements
with the port corporations, and with stevedoreknd and sea transport operators.
Agreements are either based on common user aacdsedaly with clients if they

are able to offer guaranteed allocations.

The terms and conditions offered by the port caapons for port access are not
specified by the regulatory framework. In practicest key port facilities make their
terms and conditions publicly available so thaeptill customers are able to assess
and potentially negotiate charges. Port corporatlease facilities they own or
control to other service providers and this usugiles the tenant exclusive long-term
access. In addition to this, some port chargeseeified under Part 5 of tfRorts

and Maritime Administration Act 199BISW).

There has been much discussion over the regultmmework in place for New
South Wales ports themselves (as opposed to thégoarinal operators). New South
Wales committed to the National Reform Agenda (NRAJ the Competition and
Infrastructure Reform Agreement in February 2006.

9.4.2 Victoria

In 1995, as part of the privatisation of the Gifalavator Board, the Victorian
Government introduced specific legislation in tben of theGrain Handling and
Storage Act 199%Vic) to regulate specific prescribed grain shiygpservices at
Portland and Geelong. The purpose of this leg@tat to promote competition in the
storage and handling of grain, ensure chargesaararid reasonable, and ensure
reasonable access to grain facilities.

Following amendments made in 2003 to the Grain Hiag@énd Storage Act, direct
price regulation of the services at the ports oélGeg and Portland was replaced by a
negotiate-arbitrate access regiffidunder the new framework, GrainCorp, the
owner/operator of the regulated terminals, wasireduo provide access to its export
grain handling and storage facilities on ‘fair aedsonable terms’. Under the access
regime, an access seeker can request an acceggeptovprovide it with prescribed
services from a significant infrastructure facility

Under the Grain Handling and Storage Act, the ESSt@sponsible for the regulation
of significant infrastructure facilities in the iastry of facilitating the export shipping
of grain. Section 14 of the Grain Handling and &ger Act sets out the specific
objectives of the ESC in regulating the grain hamgdand storage industry:

= to promote competition in the storage and handbingrain

246 Regulation of prices for prescribed services diasontinued on 9 October 2003.
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= to protect the interests of users of the grain hag@nd storage facilities in terms
of price by ensuring that charges across userslasdes of services are fair and
reasonable

® to ensure users and classes of users have fareasdnable access for grain to the
port facilities whilst having regard to the compiegness and efficiency of the
regulated industry.

Also under the Grain Handling and Storage Act,EB€ is confined to resolving
access disputes between access seekers and aosedsrp and to arbitrate any
disputes over the conditions of access that cootde resolved through commercial
negotiation. Under the negotiate/arbitrate framéwtire ESC will only make a
determination concerning prices if notified thattjges cannot agree on terms and
conditions of access to the prescribed services.

In January 2008, ABA and GrainCorp made an appdindb the ESC for general
access determinations (seeking approval of thegsexpundertakings) under section
19 of the Grain Handling and Storage Act. The Ef&@l determination (16 April
2008) was not to make general access determinatiaidy on the basis that the ESC
was not satisfied that the access providers sulisitgraddressed the specific
requirement of the ESC as to non-discriminatoryeast’

In May 2009, the ESC released its final reviewha Victorian grain handling and
storage access regime, which considered whethesscegulation through the Act
should continue to apply to any or all bulk graantlling terminals in Victoria, and if
so what changes would need to be made to the Astdore that it could be certified
as an effective state-based access regime.

The ESC previously found that increased competibetveen facilities had reduced
the need for regulation, and the ESC was not caedthat the risk of misuse of
market power was sufficient to warrant the conttraraof access regulation. The
ESC recommended that the Grain Handling and Stokageease to apply on 1
October 2009 in order to ensure a smooth transiadaderal regulatory
arrangements.

In accordance with this recommendation, on 28 $eipée 2009 the Minister for
Finance, Workcover and the Transport Accident Cossian determined that the
facilities used for grain bulk handling in the moaf Geelong, Melbourne and
Portland are no longer 'significant infrastructtaeilities'. The effect of this
determination is that the Grain Handling and SterAgt regulatory framework
ceased to apply to those ports from 1 October Z399.

9.4.3 Queensland

The Queensland Competition Authority (QCA) deterasithe fair and reasonable
terms and conditions of access to terminals whaoletbeen ‘declared’ for third party

247 gection 17(1) of the GHS Act states that a mfevimust provide access to the prescribed
services on fair and reasonable terms and conditfBubsection (5) states that the terms and
conditions of access must not vary according tadbatity of the person seeking access.

Essential Services Commission (20B@Vview of the Victorian Grain Handling and Storage
Access Regimé&inal Report, May, pp. 11-12.
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access under ti@ueensland Competition Authority Act 199he Authority’s
responsibilities in relation to Ports are to:

® assess and approve access undertakings for polésatefor Third Party Access

arbitrate access disputes

enforce breaches of access obligations

investigate and monitor prices for ports decladiionopoly prices oversight
B assess competitive neutrality.

At present, no grain port terminals are the sulpéet QCA-administered access
regime.

9.5 The Productivity Commission inquiry

The Productivity CommissiorPC) conducted an inquiry into wheat export marketing
arrangements, publishing its final report on 1 B@¢0. In its final report, the PC
stated that access to port terminal facilitiesespnted the most significant issue in its
inquiry, and that the ability of wheat exportersataess port terminal facilities is
critical to the success of the deregulated m&iRet.

The PC identified several characteristics partictdahe wheat export industry in the
eastern states:

= A significant proportion of wheat is consumed ddioally. Wheat is exported
and consumed domestically. Wheat destined for docn@sirkets is often
delivered directly from farms to end usétd.

=  Bulk wheat transport faces competition from transpocontainers and bags.
The bulk supply chain competes with exports in aow@rs and bags and the
storage and transport of grain for sale in the daimenarket®™ There is also a
wider choice of storage service providers in th&teya states as the major bulk
handlers storage networks overlap to some extadtcampete with independent
storage provider§>?

= Bulk wheat storage faces competition from on-faionagie. The east coast
typically has more private on-farm storage, monagetition in bulk handling
facilities and more contestability in the supplyiththan the west coaSt Major

249 productivity Commission (2018yheat Export Marketing ArrangemenBeport no. 51,

Canberra, p. 173.

Productivity Commission (201@Yheat Export Marketing ArrangemenReport no. 51,
Canberra, p. 255.

Productivity Commission (201@Yheat Export Marketing ArrangemenReport no. 51,
Canberra, p. 68.

Productivity Commission (201@Yheat Export Marketing ArrangemenReport no. 51,
Canberra, p. 67.

Productivity Commission (201@8Yheat Export Marketing ArrangemenReport no. 51,
Canberra, p. 251.

250

251

252

253

47



bulk handler storage capacity is approximately 2@&na on farm storage is 12
mt.2>* The trend toward on-farm storage began prior tegldation, but it is
likely that a deregulated environment gives inceglaacentives for growers to
use on-farm storag®° Since deregulation, uneconomic bulk storage faesli
have been closed down due to the increase in agteebcosting>®

There may be competition in provision of port sesiBulk grain export
terminals in New South Wales, Victoria and Soutlst#halia operated by
GrainCorp, Melbourne Port Terminal and Viterra iareelatively close proximity
and might compete for some grain through(t.

The share of wheat transported by road has incréasktive to rail transport.
Prior to deregulation, 80-100 per cent of exporeathwas transported by rail in
the eastern states, excluding road transport feom fo bulk receival sites. Since
then it is likely that the share of grain transpdrby road has risert This is
partly a result of the privatisation of rail andelgulation of the wheat export
industry, as:

= the cost efficiency of road compared with rail spart has improved due to
investment in road infrastructure and increase@dcipof heavy vehicles.

= competition in the wheat export market puts inceegsressure on peak
periods, resulting in increased use of trucks muwaction with rail transport.

= more cost reflective freight rates are being sedsscthe different segments of
the network. This has meant that in some areastraadport is now more cost

effective?®®

Investment in transport infrastructure is likelylie required in the futuréhe
Productivity Commission suggested that a thorouggt-benefit analysis, taking
into account the economic and social costs andfitgeieéroad and rail use, is
required.?®°

9.6 Impact of flooding on the 2010-11 harvest

In response to flood events in eastern Australitamuary 2011, ABARES published
a special report outlining the effects of the flaodvarious commodities. Recent
flooding in eastern Australia is estimated to heagced agricultural production by
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at least $500-600 million. At the time of publicatiit was considered too early to
estimate the likely total losses in grain productioowever, ABARES noted that if 1
million tonnes of the production not yet receivedgpain handlers or held on farm
was lost, the total cost would be around $250 ariff* Heavy rainfall during
November and December 2010 has had broader effed¢tse quality of production
and delays to the winter grain harvé¥t.

The effects of the rainfall and associated floocdhage been varied throughout the
eastern states:

®=  QueenslandThe harvest is already complete in central Queedslin southern
Queensland, the harvest was 70-80 per cent conpieteto the floods and is
unlikely to progress further, resulting in the atb@anment of unharvested winter
crops. The rain line between Toowoomba and theefisan Islands grain
terminal in Brisbane is damaged and could take hsottt repair, and may cause
some disruption to the transport of grain for expdt

= New South Waleghe harvest in the north was largely finished praoflooding
and has sustained limited impact, and the harmeasiel south was progressing at
the time of publication. Significant rainfall haegcted grain quality.

= Victoria: The winter crop harvest is around 80 per cent detapn Victoria and is
currently a month behind schedule. Further harobgteather damaged crops in
the flood affected regions, such as the Wimmertikeésy to be limited®®*

While the rainfall and flooding has caused siguaifitshort term damage, there may
be some benefit to agriculture production in thelme to long term through
increases in soil moisture, improved pasture grawithincreased water storages.

In the current season, the value of winter cropesgs not expected to be
significantly reduced further. Adverse effects ba uality and volume of exports are
likely to be offset by higher grain prices on wonhérkets:>®

%1 ABARES (2011)The impact of recent flood events on commodi8ARES Special Report,
Canberra, January 2011, p. 1.

%2 ABARES (2011)The impact of recent flood events on commodi8ARES Special Report,
Canberra, January 2011, p. 3

263 ABARES (2011)The impact of recent flood events on commodiil@ARES Special Report,
Canberra, January 2011, p. 10.
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265 ABARES (2011)The impact of recent flood events on commodii@ARES Special Report,
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26 ABARES (2011)The impact of recent flood events on commodi8ARES Special Report,
Canberra, January 2011, p. 10.
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10 Appendix D: Legislative framework and
outlook

10.1 Access test

TheWheat Export Marketing Act 20@8th) the WEMA) came into effect on 1 July
2008. The WEMA Act and associated transitionaldigion replaced the Export
Wheat Commission with a new statutory body, Whegudts Australia\\VEA),

which has the power to develop, administer andreafan accreditation scheme for
bulk wheat exports, including the power to graatyy suspend or cancel an
accreditatiorf®’

Under the WEMA, parties without WEA accreditatiae @rohibited from exporting
wheat in bulk from Australia. Parties seeking adite¢ion as bulk wheat exporters
must be deemed by the WEA to be ‘fit and propeviigregard to certain criteria.
The WEMA further provides that parties seeking buheat export accreditation that
also provide ‘port terminal services’ (Port Termi@gperators) must satisfy an
additional ‘access test.’

Part of the ‘access test’ is linked to Part llIAtbé Competition and Consumer Act
2010 (Cth) the Act), (previously thelrade Practices Act974 (Cth)). The relevant
part of the access test will be satisfied if either

= the ACCC has accepted from a person who owns oatggea port terminal
facility used to provide a port terminal serviceaatess undertaking under
Division 6 of Part llIA of the Act, and that undaking relates to the provision to
accredited wheat exporters of access to the ponirtal service for purposes
relating to the export of wheat; or

= there is in force a decision under Part IlIA of the that a State or Territory
regime is an ‘effective access regime’ and thaimegprovides for access to the
port terminal service for purposes relating togkport of wheat.

Under the ‘access test’ providers of port terms®bices must also comply with
‘continuous disclosure rules’ set out in subsec#d() of the WEMA. In summary,
the continuous disclosure rules require the Pomtnireal Operators to publish on their
website:

= their policies and procedures for managing demangdrt terminal services
(which GrainCorp has titled its Port Terminal Seed ProtocolsRTSP))

= a statement, updated daily, setting out, amongsir ahings, the name of each
ship scheduled to load grain using port terminalises, the estimated date on
which grain will be loaded into the ship, the datewhich the ship was nominated

%7 The relevant transitional legislation is théeat Export Marketing (Repeal and Consequential

Amendments) A@008(Cth).
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and the date on which the nomination was accepitésigtatement is commonly
termed the Shipping Sterfff

GrainCorp has submitted its Proposed 2011 Undergaki the ACCC pursuant to
Part IlIA of the Act for the purpose of satisfyitite access test.

10.2 Productivity Commission inquiry

The Productivity Commission (PC) completed an ingjinto the wheat export
marketing arrangements following the deregulatibthe industry. The PC has
provided a final report to the government which welsased on 1 July 2010. The
report made several findings and recommendatiocijding:

=  The accreditation scheme has facilitated a smaatisition but the benefits will
rapidly diminish in the post-transitional phasechetitation and WEA should be
abolished on 30 September 2011.

®= The access test has provided greater certaintydders and made access easier,
more timely, and less costly compared to relianc@art IlIA of the Act. The
access test should remain in place for a furtheetlgears until 30 September
2014.

=  The benefits of the access test will diminish andld become costly in the long
term. Therefore, from 1 October 2014 regulated sssbould rely on Part IlIA of
the Act supported by mandatory disclosure and antaly code of conduct.

The full report is available on the PC website at

http://www.pc.gov.au/projects/inquiry/wheatexpaport

As at the date of release of this issues papegdkiernment has not yet responded to
the PC’s report.

10.3 Legal test for accepting an access undertaking
under Part 1A

Part IlIA of the Act establishes a regime to agistl parties to obtain access to
services provided through facilities with naturadmopoly characteristics to promote
competition in upstream or downstream markets.

Part IlIA provides three main mechanisms by whicbess can be obtained to
infrastructure:

= declaration of a service (under section 44H) abdration (under section 44V);

® access undertakings and access codes (under setiddA and 44ZZAA
respectively); and

= decision that a State or Territory access reginedféxtive (under section 44N).

28 See subsection 24(4) of the WEMA for detail attbatcontinuous disclosure rules.
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In relation to access undertakings, a provider ér&ice (or a person who expects to
be the provider of a service) may give an undengko the ACCC in connection with
the provision of access to the service. An undertpinay specify the terms and
conditions on which access will be made availablihird parties. The ACCC may
accept the undertaking if it thinks appropriateltoso after considering the matters
set out in subsection 44ZZA(3).

If the ACCC accepts the undertaking, the provideeguired to offer a third party

access in accordance with the undertaking. An aagedertaking is binding on the
access provider and is able to be enforced in gl Court upon application by
the ACCC.

An undertaking may be withdrawn or varied at anyeti but only with the ACCC’s
consent.

In assessing a proposed access undertaking undéiRaf the Act, the ACCC
must apply the test set out in subsection 44ZZA{B)ch provides that the ACCC
may accept the undertaking if it thinks it apprapgito do so, having regard to the
following matters:

the objects of Part llIA of the Act, which are to:

= promote the economically efficient operation ok w$ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets; and

= provide a framework and guiding principles to errage a consistent
approach to access regulation in each industry;

the ‘pricing principles’ specified in section 44ZE®f the Act (see further
below);

the legitimate business interests of the providé¢he service;

the public interest, including the public intergshaving competition in markets
(whether or not in Australia);

the interests of persons who might want accedsetaérvice;

whether the undertaking is in accordance with aes& code that applies to the
service; and

any other matters that the ACCC thinks are relevant

In relation to the pricing principles, section 44ZX of the Act provides that
regulated access prices should:

be set so as to generate expected revenue foulated)service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated service or
services; and
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® include a return on investment commensurate wighréigulatory and commercial
risks involved; and

= that access price structures should:
= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

» not allow a vertically integrated access provideset terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesathigher; and

® access pricing regimes should provide incentivasdoce costs or otherwise
improve productivity.

10.4 ACCC View

The ACCC considers that the regulatory scheme ksttald by the WEMA, and the
rationale for the inclusion of the access teshendtatute are, under section
4477ZA(3)(e), matters relevant to the current decisi

In particular, the ACCC acknowledges that the ititenof Parliament to promote
competition in the export of bulk wheat has varidimensions, including:

= the promotion of competition between marketerdlieracquisition of bulk wheat
from growers;

= the promotion of competition between exportersiierexport of wheat from
Australia; and

= the concomitant promotion of competition for asatedl products and services,
such as supply chain services and grower services.

The ACCC further acknowledges Parliament’s recagmithat the promotion of
competition in the form described may potentiakylimited by anti-competitive
conduct associated with port terminal facilitiesd @hat the inclusion of the access
test demonstrates a clear intention to legislatesues to mitigate the possibility of
such conduct undermining the broader intent ofegeslation.

10.5 Recent changes to Part IlIA

TheTrade Practices Amendment (Infrastructure AccessPB10 (Cth) took effect
on 14 July 2010 and introduced changes to Partdfithe Act, including to the
procedures set out in Part IllA for the assessrokatcess undertakings.

10.5.1 Timeframes for ACCC decisions and stopping the cloc k

Subsection 44ZZBC(1) of the Act now provides timat ACCC must make a decision
on an access undertaking application within thepesf 180 days starting at the start
of the day the application is received (referredsothe expected period’).
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If the ACCC does not publish a decision on an acoeslertaking under
section 44ZZBE of the Act within the expected pdyiib is taken, immediately after
the end of the expected period, to have:

®= made a decision to not accept the application; and

= published its decision under section 44ZZBE andeiésons for that decision: see
subsection 44Z2ZBC(6).

The changes to the Act also introduce provisiomnsstopping the clock’ that mean
certain time periods are not taken into accountnndetermining the expected period
(see subsection 44ZZBC(2)). In particular, the ACG&y disregard a period:

= by written agreement between the ACCC and the aqumewider, and such
agreement must be published: subsections 44ZZB%(8);

= if the ACCC gives a notice under subsection 44ZZB0OAequesting information
in relation to the application;

= f a notice is published under subsection 44ZZB0x¥jting public submissions
in relation to the application;

= adecision is published under subsection 44ZZCBé@rring consideration of
whether to accept the access undertaking, in wérale part, while the ACCC
arbitrates an access dispute.

10.5.2 Amendment notices

Subsection 44ZZAAA(1) provides that the ACCC mayegan ‘amendment notice’ in
relation to an undertaking before deciding whetbeaccept the undertaking.

An ‘amendment notice’ is a notice in writing to thecess provider that specifies:

= the nature of the amendment or amendments (theogerl amendment or
amendments’) that the ACCC proposes be made torttiertaking; and

= the ACCC's reasons for the proposed amendment endments; and

= the period (the ‘response perigdiithin which the person may respond to the
notice, which must be at least 14 days after tlyetlia notice was given to the
person: see subsection 44ZZAAA(2).

An access provider may give a revised undertakirrgsponse to the notice (within
the response period), incorporating amendmentsestgd in the notice, and provided
that undertaking is not returned to the provideth®yACCC, that revised undertaking
is taken to be the undertaking the ACCC is assgssider Part IlIA: see subsections
447ZAAA(5) & (7). In other words, the access praaiagnay ‘swap over’ the revised
undertaking for the original undertaking if it agseto the amendments suggested by
the ACCC in the notice.

If the access provider does not respond to theaaetithin the response period, it is
taken to have not agreed to the proposed amendsdigection 44ZZAAA(8). If the
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access provider provides a revised undertakingiicatporates one or more
amendments that the ACCC considers are not ofdahee proposed in the
amendment notice, and which do not address themsdsr the proposed
amendments given in the amendment notice, the A@Q& not accept the revised
undertaking and must return it to the provider withl days of receiving it:
subsection 44ZZAAA(6).

The ACCC is not required to accept the revised tiaklieg under section 44ZZA
even when it incorporates amendments (see subsektitiZ AAA(9)) and does not
have a duty to propose amendments when considehether to accept the
undertaking (see subsection 44ZZAAA(10)).

10.5.3 Other changes

Information requests

Subsection 44ZZBCA(1) provides that the ACCC mare@ person a written notice
requesting the person give to the ACCC, withinec#ped period, information of a
kind specified in the notice that the ACCC conssdaiay be relevant to making a
decision on an access undertaking application.

As noted above, the period within which the ACCQuests information constitutes a
clock-stopper.

Fixed principles

Section 44ZZAAB of the Act now provides that anesx undertaking given to the
ACCC under subsection 44ZZA(1) may include one orenterms that, under the
undertaking, are fixed for a specified period (kmaas ‘fixed principles’). Such
principles must extend beyond the term of the ula#terg: subsection 44ZZAAB(3).
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Attachment A: Draft Amendment Notice for
consultation
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Section 44ZZAAA(1) Amendment Notice

The Australian Competition and Consumer CommisgAdDCC) gives this
amendment notice to GrainCorp Operations Limiteca{®orp) under section
4477AAA(1) of theCompetition and Consumer Act 20Txh) (Act).

The ACCC may issue an amendment notice settingropiosed amendments to an
undertaking given to the ACCC under section 44ZAflthe Act. On 22
September 2010, GrainCorp gave the ACCC an undegakder section 44ZZA(1)
of the Act [with a minor amendment made on 31 Jan@@11] (Proposed 2011
Undertaking).

The ACCC'’s proposed amendments to the Proposed 20dértaking, including the
reason for each proposed amendment, are set thus inotice. Part 1 of this notice
sets out the proposed amendments to the GenerakTPart 2 sets out the proposed
amendments to the Standard Port Terminal Servic8shedule 2 and Part 3 sets out
the proposed amendments to the Port Terminal SErReotocols in Schedule 3 of
the Proposed 2011 Undertaking.

Any minor amendments that are necessary in ordienggement the proposed
amendments set out in this notice, such as crésenees to other clauses, should
also be made.

GrainCorp has until 5pm on XXJune 2011 (“due datelespond to this notice.
GrainCorp may give the ACCC a revised undertakmgiporating the proposed
amendments in response to this notice. If GrainClogs not respond by the due date,
the proposed amendments are taken to not be addepterainCorp and the ACCC
will proceed to make its decision on whether toept¢he Proposed 2011
Undertaking.
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1

General Terms

The following proposed amendments relate to vargarseral provisions of the
Proposed 2011 Undertaking.

1.1

Proposed amendment

Clause 1.1, subsection (f), insert the following —

At the date of this Undertaking, the ‘access testler the WEMA requires:
AND

Clause 6.3, subsection (b), insert the following —

(i) At the date of this Undertaking, an Applicant iguged to be an

Accredited Wheat Exporter. However, if the requiest to obtain
accreditation under the WEMA, or any other appliedégislation, is
removed at any time during the term of this Undenig, an Applicant mus
otherwise be entitled to export Bulk Wheat. Hthie responsibility of the
Applicant to ensure that they are in compliancénlie relevant legal
requirements for the purposes of exporting Bulk ¥he

Reasons

In each of the above clauses, the words ‘at the afathis undertaking’ should replace
the word ‘currently’, to allow for the possibilithat the government may accept the

Productivity Commission’s (PC) recommendation tolelh the access test from

2014. The PC recommendations and “establishmentgioas” of the Proposed 2011

Undertaking are discussed in further detail inisec8.3.2 of the Explanatory
Statement, pages 21-2.

1.2

Proposed amendment

(i)

Clause 1.1, insert the following —

(h) The ACCC monitors compliance of undertakings acsepinder Part 111A

of the CCA.

The ACCC may authorise the Regulated Access, Brema Monitoring
Committee or a member of the ACCC to exercise &stgrmaking
function under this Undertaking on its behalf almat tauthorisation may
be subject to any conditions which the ACCC mayas®

Reasons

The ACCC notes that the Proposed 2011 Undertakiclgdes provisions for the
ACCC to authorise ACCC Commissioners to exercisepttwers conferred on it
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regarding the non-discrimination and arbitratioaysions. The authorisation
provisions should be extended to cover all the AGG@hctions and powers under
the Proposed 2011 Undertaking. Extending the aisdutown provisions will allow the
ACCC to respond and act in a timely manner, thefabyitating the efficient
operation of the undertaking. This will assisti@€&orp in running its operations
efficiently for the benefit of the supply chain.

The ACCC notes that the Regulated Access, Priamdghdonitoring Committee is
comprised of several ACCC Commissioners.

Clause 1.1(i) must state the correct the nameeoR#gulated Access, Pricing and
Monitoring Committee.

This is considered further in section 5.3.1.4 ef Bxplanatory Statement, page 59.

1.3 Proposed amendment

Clause 4.1, subsection (a), insert the following —

(i) the negotiation of any new Access Agreement entietedor to be entered
into, by the Port Operator and a User in respe&tast Terminal Services tp
be provided by the Port Operator at any time dutiegperiod
1 October 2011 to 30 September 2014;

Reasons

The ACCC notes that certain provisions in GrainGoRyoposed 2011 Undertaking
take effect on different dates. The publish-negetabitrate provisions take effect on
1 August 2011 and relate to the negotiation of Asokgreements that do not
commence until, or after, 1 October 2011.

The ACCC notes that for a two-month period, cerfamvisions of the Proposed 2011
Undertaking will operate alongside the 2009 Undent

To prevent potential confusion due to the operabibiwo concurrent undertakings, it
is appropriate to amend clause 4.1, thereby eXprissting the scope of the
Proposed 2011 Undertaking to Access Agreementsiiaiperate during the term
of the Proposed 2011 Undertaking.

This is discussed in further detail in section B&.the Explanatory Statement,
pages 20-1.
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1.4 Proposed amendment

Clause 5.5, insert the following subsection (b) —

Within five Business Days of executing an Accesse&gnent with its own
Trading Division, GrainCorp must provide to the AC@ copy of that Access
Agreement.

Reasons

It is appropriate for GrainCorp to provide the AC@€h a copy of an Access
Agreement executed with GrainCorp’s own Tradingi§lon to enable the ACCC to
assess GrainCorp’s compliance with the non-disoci@tairy access provisions in
clause 5.5 of the Proposed 2011 Undertaking.

This is discussed further in section 3.3.3.2 ofERplanatory Statement, pages 24-5

The ACCC notes that if this proposed amendmendaopted in the undertaking, the
numbering of the existing clause 5.5 in the Prog@¥l1 Undertaking will be
renumbered clause 5.5(a)-(d).

1.5 Proposed amendment

Insert the following clause —
5.7 Request for information

(a) The ACCC may, by written notice, request GrainCtorprovide
information or documents that are required by tiCA& for the reasons
specified in the written notice to enable it to rekee its powers or
functions in relation to this Undertaking.

(b) GrainCorp will provide any information requestedtbhg ACCC under
clause 5.7(a) in the form and within the timefrafipeing not less than
14 days) specified in the notice.

Reasons

The ACCC notes that under the current drafting @& orp’s Proposed 2011
Undertaking, it may obtain information from Grain@dhrough an ACCC directed
audit. Further, the ACCC may obtain informatiormay time on a voluntary basis.
These methods of information gathering may notgg@priate in every instance.
Specifically, an audit may not lead to the timefg\psion of information to the
ACCC and is limited to information related to thenadiscrimination provisions of
the Proposed 2011 Undertaking. Broader informagathering powers should be

60



included in GrainCorp’s undertaking to allow the @C to exercise its powers and
functions.

This is discussed further in section 5.3.2 of thpl&natory Statement, pages 59-60

1.6 Proposed amendment

Clause 7.1, subsection (b), insert the following —

(i) the terms of the Initial Port Terminal ServicestBeols or the Port
Terminal Services Protocols applying at the timéhef Access Application
or

(i) a decision by GrainCorp to vary the fees at whioh Perminal Services
are provided to reflect changes to the ConsumeeMnidex.

Reasons

The ACCC notes that the Indicative Access Agreerattathed to the Proposed 2011
Undertaking exempts disputes based on a changeetdue solely to a change in the
Consumer Price Index. The ACCC notes that the tispasolution provisions of the
Proposed 2011 Undertaking do not explicitly exedigputes based on price
increases in Fees to reflect changes in the Consnee Index.

The inconsistency between the Proposed 2011 Urkilegtand the Indicative Access
Agreement should be rectified. Specifically, iafgropriate to narrow the
circumstances under which Disputes can be raisddruhe Proposed 2011
Undertaking, to prevent price disputes where prazesvaried solely to reflect
changes in the Consumer Price Index. The ACCC derssthat the proposed
amendment appropriately balances the legitimatambess interests of GrainCorp with
the interests of access seekers.

This is discussed further in section 3.3.3.5 ofElRplanatory Statement, pages 26-7.

1.7 Proposed amendment

Clause 13.1, insert the following definition —

“Consumer Price Index” means the Eight Capital Cities Weighted Average
All Groups Consumer Price Index number publishethigyAustralian Bureau
of Statistics.

Reasons

The proposed amended clause 7.1(b)(ii) refersad&itnsumer Price Index (see
proposed amendment 1.6 above), and thereforénitthe interests of clarity to
include a definition of Consumer Price Index in Breposed 2011 Undertaking.
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1.8 Proposed amendment

Clause 7.5, subsection (d), insert the following —

Within two Business Days of the parties agreeingritrator, GrainCorp must
notify the ACCC of the name of the arbitrator.

Reasons

GrainCorp should provide the ACCC with detailsiu# tarbitrator appointed by the
parties. Clause 7.7 of the Proposed 2011 Undedadets out the arbitration process
where the ACCC is not the arbitrator. The procdissva for ACCC involvement and
actually requires the arbitrator to keep the AC@Gformed about the progress of the
arbitrator. Considering the ACCC'’s involvement e tarbitration process even when
not acting as arbitrator, it is a clear step tovgte the ACCC with the name of the
arbitrator once appointed.

This is discussed further in section 3.3.3.5 ofERplanatory Statement, page 27.

Port Terminal Services Protocols variation process
The following discussion relates to proposed amesdal.9-1.14.

The Port Terminal Services Protocols (PTSP) priessrhow GrainCorp will operate
its ports regarding bulk wheat export. GrainCorpymary the PTSP in accordance
with the process set out in its Proposed 2011 Uakielg. The PTSP variation
process requires the following amendments to ertbarprocess is fair and
transparent.

1.9 Proposed amendment

Clause 9.2, insert the following —

(b) the Port Terminal Services Protocols mustlné, continue to be, a
comprehensive statement of GrainCorp’s policies@odedures for
managing demand for Port Terminal Services;

Reasons

In order to provide sufficient certainty to accesskers, the PTSP should be a
comprehensive document that encompasses all ohGogp’s policies and
procedures for managing demand for Port Terminali&ss. The ACCC is concerned
that this has not been the case at all times uhée2009 Undertaking. To ensure
clarity and certainty, the Proposed 2011 Under@kimould expressly provide that
the PTSP must be, and continue to be, a compreleedscument.

This is discussed further in section 3.3.1.1 ofERplanatory Statement, pages 52-3.

62



1.10 Proposed amendment

Clause 9.3, subsection (a)(iii), insert the follog/i—

(C) GrainCorp collating, reviewing and considerthg responses from
interested parties in good faith;

Reasons

GrainCorp should consider responses received asfpeosnsultation during the
variation process in good faith. The extensiorhef‘actively consider’ requirement
in the Proposed 2011 Undertaking to a ‘good faitiguirement would put GrainCorp
in line with other port operators and result in gistent regulation. The introduction
of a good faith requirement will encourage mearuhgbnsultation.

This is discussed further in the Explanatory Statetnat section 5.3.1.2, pages 55.

1.11 Proposed amendment

Clause 9.3, subsection (a)(iii), insert the follog/i—

(D) subject to clause 9.3(a)(iv),GrainCorp publghon its website any written
submissions received from interested parties utideclause 9.3(a)(iii)
within 5 Business Days of receiving ttsatomission

AND
Clause 9.3, subsection (a), insert the following —

GrainCorp is not required under clause 9.3(a){i){o publish on its website
any written submissions which are offensive, abeisivinappropriate for
publication. GrainCorp will however provide anychBuwsubmission to the
ACCC within 5 Business Days of receiving the sulsiois

Reasons

In the interests of transparency, GrainCorp shbeldequired to publish all written
submissions received during the PTSP variationgg®cTransparent consultation
will facilitate dialogue between GrainCorp and asceeekers in the variation process.

Publishing all submissions may not appropriatelaibee the interests of access
seekers with the legitimate business interestsrainGorp. The requirement to
provide those submissions that are not publishe@ramCorp’s website to the
ACCC, therefore, will allow the ACCC to monitor tkariation process.

This is discussed further in the Explanatory Stateinm section 5.3.1.2, pages 55.
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The ACCC notes that if this proposed amendmendaopted in the undertaking, the
numbering of the existing clause 9.3(a)(iv) in Breposed 2011 Undertaking will be
renumbered clause 9.3(a)(v).

Proposed amendment

Clause 9.3, subsection (a)(iii), insert the follog/i—

(E) at any time during the consultation processeutiais clause 9.3(a)(iii)
GrainCorp may prepare and circulate a further vianao the proposed
changes to take into account feedback from intedgsarties or from the
ACCC. To avoid doubt, this clause 9.3(a)(iii)(E)edaot require
GrainCorp to recommence the consultation procedsruriause 9.3(a)(iii).

Reasons

If the Proposed 2011 Undertaking is amended toesgty allow GrainCorp to amend
a proposed variation based on consultation, th@t@m process will benefit from
increased efficiency and a greater ability for @&orp to respond to consultation.

Taking the operational nature of the PTSP into astand the importance of
certainty in port operations, it is not necessargecommence the consultation
process if a proposed variation is amended basethgagement between GrainCorp
and access seekers.

This is discussed further in the Explanatory Statethm section 5.3.1.2, pages 55-6.

1.12 Proposed amendment

Clause 9.3, subsection (a), insert the following —

(v) any variation must be published at least 20 busidags prior to the date
on which it is to become effective in the same timees as GrainCorp
publishes its Port Terminal Services Protocols.

Reasons

A proposed variation to the PTSP should be pubdisti¢hin a reasonable timeframe
before becoming effective. A 20 business day pes@ppropriate as it provides
GrainCorp and access seekers with sufficient tor@épare for the implementation
of the varied PTSP.

The ACCC notes that the 20 business day noticegéoilows a 10 business day
consultation period, making the total time to caortduvariation no less than 30
business days. This appropriately balances the foe@gerational certainty for both
GrainCorp and access seekers, with an appropeagt of transparency in the
variation process.
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The ACCC notes that this proposed amendment antbadsisting clause 9.3(a)(iv)
of the Proposed 2011 Undertaking, but if accepigitlappear in the undertaking as
clause 9.3(a)(v). This is discussed further inERplanatory Statement in section
5.3.1.2, page 56.

1.13 Proposed amendment

Insert new clause 9.4, Objection notice —

(a) If GrainCorp seeks to vary the Port Terminal SegsiProtocols in
accordance with clause 9.3, the ACCC may objetiteégroposed variation
(or part thereof). If the ACCC objects to a progmbsariation (or part
thereof), it must issue a notice to GrainCorp stathat it objects to the
proposed variation and providing reasons for ifectipn. The ACCC will
publish any notice issued under this clause 9afahe ACCC website;

(b) Any notice issued under clause 9.4(a) must be dsatieast 10 Business
Days prior to the date on which the variation iggmsed to become
effective.

(c) At least 5 Business Days before issuing a notickeunlause 9.4(a), the
ACCC must provide GrainCorp with a draft noticdisigthat it objects to
the proposed variation and providing reasons $ooltjection.

(d) In issuing a draft notice under clause 9.4(c) fina notice under clause
9.4(a), the ACCC must have regard to whether thpgsed variation:

(i) is material; and

(i) amounts to a breach of the anti-discrimination iow in clause 5.5
and/or the no hindering access provision in cl&uSe

(e) The ACCC may withdraw a draft notice issued undeuse 9.4(c) or a
notice issued under clause 9.4(a) if in all thewnmstances it becomes
aware that the reasons specified in the draft eagisued under clause
9.4(c) or the notice issued under clause 9.4(dpmger exist.

() If the ACCC issues a notice under clause 9.4(agim@orp will, within 3
Business Days:

() withdraw the proposed variation and commence avaation process
and place a notice to that effect in a promineat@lon the GrainCorp
website and notifying the ACCC in writing; or

(i) withdraw the proposed variation and confirm théustaf the existing
Port Terminal Services Protocols by publishing icean a prominent
place on the GrainCorp website and notifying theC&dn writing.
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Reasons

Considering the scope of matters GrainCorp couldrahthrough a PTSP variation
process, it is necessary to introduce a mecharastiné ACCC to object to a
proposed variation.

The ACCC'’s power to issue an objection notice wdaddliscretionary and be limited
to variations that are:

1. material in nature; and

2. amount to a breach of the anti-discrimination obeb$ and / or the no
hindering access clause (which would be renumbasedause 9.5).

The ACCC notes that certainty, flexibility and tilmess regarding the operation of
the PTSP are of critical importance, given thatRA&P is the document by which the
port operates. However, the objection notice ieasary to ensure that the PTSP are
not used as a mechanism to discriminate or hinckess.

The objection notice is not onerous, particulagytlae process requires that a draft
objection notice be given to GrainCorp, allowingafBCorp the ability to address the
ACCC'’s concerns before reaching the stage of thedbobjection notice.

The power to issue an objection notice will noerfgre with port operations when
proposed variations do not give rise to concerriBimwihe limited criteria above.

The ACCC notes that if this proposed amendmentapted in the undertaking, the
existing no hindering access clause 9.4 in the d&eg 2011 Undertaking will
become clause 9.5

This is discussed further in the Explanatory Stateinsection 5.3.1.3, pages 56-59.
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1.14 Proposed amendment

Clause 10.1, replace subsection 10.1 (a) with—

(@ Inorder to expressly satisfy ACCC’s requiegrts GrainCorp will
publish and update weekly in a prominent positionte website the
following:

(i) total stocks of Bulk Wheat held at each Patrfinal;

(i) The three (3) grades of Bulk Wheat contribgtihe largest
tonnage at each Port Terminal,

(i)  total stocks of barley, sorghum, canola, agdjregate of all
other grains held at each Port Terminal;

AND
Clause 10.1 renumber existing 10.1(b) as 10.1(c)
AND

Clause 10.1, replace existing subsections 10.ii{aid (iv) with new
subsection 10.1(b) —

(b) In order to expressly satisfy ACCC'’s requirenseGrainCorp will
publish and update monthly in a prominent positiarits website the
following:

(i) cargo nominations; and

(i) Nominated Elevation Capacity of each Portrgeral.

Reasons

GrainCorp should publish more detailed informatonstocks of Bulk Wheat at port
to promote effective competition in the wheat expoarket. Publication of such data
would allow all bulk wheat exporters access to raankformation relevant to
sourcing swap wheat and to assess potential coogestport. This is discussed
further in the Explanatory Statement at sectiondd23 pages 44-5.
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1.15 Proposed amendment

Clause 13.1, insert the following definitions —

“Elevation Period” is a period of one month, commencing on eithefitke
or the fifteenth day of a calendar month, or a &% jperiod as defined in a
CNA.

“Nominated Elevation Capacity” is the tonnage of Elevation Capacity
published on the GrainCorp web site that is avéldiring any one Elevation
Period at a particular port.

Reasons

The proposed amended clause 10.1(b)(ii) refersoimiNated Elevation Capacity (see
proposed amendment 1.15 above), and therefor@ithe interests of clarity to
include a definition of Nominated Elevation Capgait the Proposed 2011
Undertaking. The proposed definition refers toEtevation Period, and therefore it is
similarly in the interests of clarity to includedafinition of Elevation Period.

1.16 Proposed amendment

Clause 11, subsection (a), insert the following —

GrainCorp will publish the following key servicerp@mance indicators in a
prominent position on its website:

Reasons

It is appropriate to extend the requirement on i@2arp to publish a report on its
performance against the Key Performance Indicatorsnsure that the report is
published in a prominent place on the GrainCorpsitebThis extended requirement
will assist in providing greater transparency aocoantability.

This is discussed further in section 3.3.3.6 ofERplanatory Statement, pages 28-9.

1.17 Proposed amendment

Clause 11, subsection (b), insert the following —

GrainCorp will notify the ACCC within five Busineg3ays of publication, that
it has published a report on the GrainCorp wehsiter clause 11(a).

Reasons

It is appropriate to include a requirement on Gtairp to notify the ACCC when it
publishes a performance report on its website. Suaguirement will allow the
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ACCC to more easily monitor GrainCorp’s compliama#h reporting requirements
under the Proposed 2011 Undertaking. A notice reqment is a simple measure to
increase transparency and not onerous on GrainCorp.

This is discussed further in section 3.3.3.6 ofElRplanatory Statement, pages 28-9.
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2 Standard Port Terminal Services, Schedule
2 of the Proposed 2011 Undertaking

The following proposed amendments relate to Sclee?lalf the Proposed 2011
Undertaking.

2.1 Proposed amendment

Schedule 2, clause 1.1, subsection (a), insefbtlmaving —
Site Assembly Plan co-ordination;

And

Schedule 2, clause 2.2 subsection (a), inserotl@ving —

Site Assembly Plan co-ordination;

Reasons

Amending Schedule 2 to state that GrainCorp withje Site Assembly Plan co-
ordination is an appropriate amendment, as it byoaxpresses the role GrainCorp
has at port.
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3 Port Terminal Services Protocols —
schedule 3 of the Proposed 2011
Undertaking

The following proposed amendments relate to thé Renminal Services Protocols,
which govern the operation of the ports under top&sed 2011 Undertaking.

3.1 Proposed amendment

Schedule 3, clause 1, insert the following —

Nominated Elevation Capacity.This is the tonnage of Elevation Capacity
published on the GrainCorp web site that is avilaring any one
Elevation Period at a particular port.

Non-Peak period.A ‘non-peak’ period occurs when the total of Booked
Elevation Capacity shown as ‘accepted’ CNA’s on@rainCorp Shipping
Stem is less than an amount 10,000 tonnes lesshbawominated
Elevation Capacity of a port during a relevant Blewn Period.

Peak period.A ‘peak’ period occurs when the total of Bookedw&lgon
Capacity shown as ‘accepted’ CNA’s on the GrainCaingpping Stem is al
least equal to an amount 10,000 tonnes less tleaNdminated Elevation
Capacity of a port during a relevant Elevation &eri

Shipping Stem.This has the meaning given in clause 2.

Workflow Online Platform or Workflow. This means the platform for
booking elevator capacity on GrainCorp’s website.

AND

Amend the definition o¥/essel Nominationin clause 1 to reference clause
18.

Reasons

The ACCC notes that the PTSP submitted as paheoPtoposed 2011 Undertaking
incorrectly reference clause 20 in the definitidtvessel Nomination. This
typographical error should be corrected to remawmbiguity and avoid confusion for
access seekers. Due to Proposed Amendments 3ugskstcbelow, it is necessary for
the PTSP to include definitions of Nominated ElewatCapacity, Non Peak period,
and Peak period. The ACCC considers that the immriusf definitions for Shipping
stem and Workflow Online Platform or Workflow is@ppriate as it provides
additional clarity and transparency for access aeek

The substance of the PTSP is discussed furthéeixplanatory Statement, section
4.3.6, page 48.
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3.2 Proposed amendment

Schedule 3, insert new clause 11, Conditional REamSurrender of
Bookings at Peak Periods —

11 Conditional Refund on Surrender of Bookings at Bak Periods

Should a customer wish to surrender BEC duringak Period, the following
will apply.

11.1 A customer may surrender BEC by amendingdleyant CNA(S)
using Workflowno later than 35 daysprior to the first day of the CEP
in which the surrendered BEC is to be executedsdam as GrainCorp
receives a notification to surrender BEC in thisymex it will be
deemed final and cannot be reversed. Hereinaftdr B&EC will be
referred to as ‘Surrendered BEC'.

11.1.1 The total tonnage of Surrendered BEC wilplaeed back on
the Shipping Stem the next business day followeagipt by
GrainCorp of notice in accordance with Clause Gst@mers
will be notified that BEC has been returned to $igpping
Stem and is available for booking via the daily aflable
Elevation Capacity’ email.

11.2 Refund of any booking fee(s) related to Suteeed BEC will be
managed in the following manner.

11.2.1 If no later than 28 days prior to the fdtay of the Confirmed
Elevation Period in which the Surrendered BEC wodset
executed no new booking is made by a customer:

(@) for an amount of tonnes equivalent to or gretitan the
guantity of tonnes surrendered, and

(b) at the same port and for the same Elevatioioée
which the Surrendered BEC was to be executed,

The customer shall ndie entitled to any refund of the Booking
Fee in whole or part.

11.2.2 If no later than 28 days prior to the fitaly of the CEP in
which the Surrendered BEC was to be executed avesva
bookingis made by a customer (other than the customer tha
Surrendered BEC under Clause 0);

€)) for an amount of tonnes equivalent to or grettan the
guantity of tonnes surrendered; and

(b) at the same port and for the same Elevatioioée
which the Surrendered BEC was to be executed that
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would replace as the Surrendered BEC,

GrainCorp will refund 50% of the original Bookin@é& to the
customer that Surrendered BEC under Clause 11.1

11.2.3 For the avoidance of doubt;

(@) A new booking is defined as the lodgement oéwa
CNA under Clause 3; and

(b) BEC transferred from another elevator, or franother
Elevation Period at the same elevator, is not ctamned
a ‘new’ booking for the purposes of this Clause 0.

Reasons

To promote efficient use of its port terminal seed, GrainCorp should encourage
customers to return unwanted capacity booked fak periods to the stem for use by
other wheat exporters. GrainCorp should also enbatecapacity at peak periods that
is returned to its shipping stem is made avail&dnl@ew bookings.

This is discussed further in the Explanatory Stateinat section 4.3.4.1, page 44.
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3.3 Proposed amendment

Schedule 3, clause 2, insert the following —
2 Shipping Stem

Pursuant to the obligations of wheat export Portriiieal service providers
under the Wheat Export Accreditation Scheme 20@tbéshed under the
Wheat Export Marketing Act 2008 (Cth) ("Act”), GreZorp will publish
Shipping Stem information on its website in accom#awith s. 24(4) of the
Act (Shipping Stem).

2.1 Opening of the Shipping Stem
GrainCorp will open the Shipping Stem by the endwie each year
for the following Shipping Year.

2.2 Provision of Announcement of Stem Opening
At least two (2) weeks prior to the day on whick 8hipping Stem will
be opened, GrainCorp will provide all customershveitirrent Bulk
Wheat or Bulk Grain Port Terminal Services Agreetsevith a notice
in writing of the date and time upon which the st&ithopen, and will
place a copy of the announcement on the Shippieig 3teb page.

2.3  The Elevation Capacity of GrainCorp port isfracture will be
determined from time to time, and the Elevation &y of each
facility will be published on the GrainCorp webesit

2.3.1 GrainCorp will inform customers in writing afy changes to
elevator capacity two (2) weeks prior to any cayathange
being implemented.

Reasons

To promote efficient use of its port terminal sees, GrainCorp should ensure that

customers have clarity and certainty regardingoferation of its shipping stem and

sufficient notice to plan their export requiremeaitsl assess likely booking needs in
advance of the shipping stem opening.

This is discussed further in the Explanatory Stateinat section 4.3.4.3, pages 45-6.
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3.4 Proposed amendment

Schedule 3, clause 5, insert the following —

5.3  All matters related to the management of CNAkb& recorded in an
individual ‘shipping file’, which will include a qoy of the original
CNA upon which the date and time of receipt of @A will be
recorded.

AND
Clause 6, insert the following —

6.1 CNAs will be assessed in chronological ordeeceipt, where the
chronology will be determined by the time and dalecated to a CNA
by the Online Workflow system.

AND
Clause 7, amend subclause 7.5 as follows —

7.5 Whether GrainCorp has available sufficierdket grain segregation,
storage and Elevation Capacity at the Port Ternmhelwill allow
accumulation of the cargo at the Port Terminalin@glnto account, other
Booked Elevation Capacity previously accepted bgii@Zorp that appears as
‘accepted’ on the GrainCorp Shipping Stem.

To promote efficient use of its port terminal sees, GrainCorp should ensure that
customers have clarity and certainty regardingsirstems used to allocate and
manage capacity bookings on its shipping stem.

This is discussed further in the Explanatory Statetnat section 4.3.4.3, pages 45-6.
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