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1 Introduction

Under Part IlIA of theCompetition and Consumer Act 20(Tth) the CCA)*, the
Australian Competition and Consumer Commiss®@CC) may accept an
undertaking from a person who is, or expects tdal®eprovider of a service, in
connection with the provision of access to thatiser

Co-operative Bulk Handling LimitedCBH) has submitted a proposed access
undertaking Proposed Undertaking) to the ACCC for assessment under Part llIA of
the CCA. CBH’s Proposed Undertaking relates topttorision of access to services
for bulk wheat export at four grain terminals opedaby CBH in Western Australia.
These terminals are:

= Albany;

= Esperance;

= Kwinana; and
= Geraldton.

The Proposed Undertaking is intended to replacexising undertaking, which was
accepted by the ACCC, pursuant to Division 6 ot REk of the Trade Practices Act
1974(now the CCA), on 29 September 20@009 Undertaking).

CBH has submitted the Proposed Undertaking in a@ecae with legislative
requirements under th&heat Export Marketing A@008(Cth) WEM Act).

The ACCC is conducting a public consultation ag phits assessment of the
Proposed Undertaking and seeks submissions frarested parties 30 May
2011.

1.1 CBH’s Proposed Undertaking

CBH provided the Proposed Undertaking to the AC@@b March 2011. The
Proposed Undertaking and associated documentadingl a version with changes
from the existing undertaking marked-up and a stpgpsubmission from CBH, are
available on the ACCC’s website at:

http://www.accc.gov.au/wheat

Alternatively, go to the ACCC’s homepagenatw.accc.gov.aand follow the links
to ‘For regulated industries’ and ‘Wheat ExportrtPerminal Services
Undertakings’ and ‘CBH.’

CBH, in its supporting submission, states thatRh@posed Undertaking will maintain
the publish-negotiate-arbitrate structure and hhgdollowing key features:

= an established framework for access negotiations;

1 On 1 January 2011, as part of Australian Consuraeramendments, therade Practices Act 1974
(Cth) was renamed ti@ompetition and Consumer Act 20(Tth).



= publication of ‘Standard Access Terms’ (includirderence prices);
= an obligation on CBH as port operator to negotiaigood faith;
= dispute resolution provisions;

= arobust non-discrimination provision, with clausesbling the ACCC to require
the appointment of an auditor to examine compliamite that obligation; and

= athree year term.

CBH's Proposed Undertaking retains much of thecttine and content of the 2009
Undertaking, although there are some significaangles proposed, particularly in
relation to capacity allocation and the variatiéiPort Terminal Rules. CBH submits
that the changes from the 2009 Undertaking wereired, to:

= improve the clarity and utility of the document;

= address concerns or implement suggestions of tHé@&@he Productivity
Commission IPC), and market participants;

= enable the Proposed Undertaking to replace the Ro@@rtaking without undue
uncertainty or disruption to business.

The Proposed Undertaking would provide for commererg on 1 October 2011 and
would expire on 30 September 2014. CBH’s 2009 Usadterg will expire on 30
September 2011. CBH has included in the Proposeldttlking transitional
provisions to ensure continuous coverage of theedakings to access agreements.

1.2 ACCC assessment

The ACCC must apply the test set out in sectionZ2) of the CCA in deciding
whether to accept the access undertaking applicdissentially, the ACCC may
accept the undertaking if it thinks it appropriededo so, having regard to various
matters. The full test is set out in section 3hef kIssues Paper.

Subsection 44ZZA(3) sets out the matters whichAGEC must have regard to in
deciding whether to accept or reject an undertakiihgse matters include the objects
of Part IlIA of the Act® These objects include to provide a framework anidigg
principles to encourage a consistent approachdesaaegulation in each industry.

In its assessment of CBH’s proposed undertakirggABCC will be required to form
views regarding what constitutes an appropriatesgandertaking in the bulk wheat
export industry from 2011. Where appropriate, gi@8H’s circumstances, the
ACCC will consider industry-wide issues in its ass®aent of this Proposed
Undertaking.

The ACCC is also currently assessing access uikilegtalodged by GrainCorp
Operations Limited, Australian Bulk Alliance andt&fira Operations Limited.

2 Section 44ZZA(3)(aa).
3 Section 44AA sets out the objects of Part IlIA.



1.3 Indicative timeline for assessment

Under section 44ZZBC(1) of the CCA, the ACCC muskma decision on the access
undertaking application within 180 days, startimgtioe day that the application was
received, in this case 31 March 2011 (referreahtine CCA as ‘the expected

period’).

The CCA also provides for ‘clock-stoppers’, meaningt some days will not count
towards the 180 day expected period. Specifictiky timeframe is suspended where
the ACCC either publishes a notice inviting pulsiidbmissions on an undertaking
application, or gives a notice requesting informaibout an applicatich.The
consultation period on this Issues Paper will lseedjarded in accordance with the
‘stopping the clock’ provisions.

The ACCC has developed the following indicativedime for its assessment of the
Proposed Undertaking:

= receipt of submissions on the ACCC Issues Pap@0hbiylay 2011;
= ACCC draft decision in July 2011; and
= ACCC final decision in September 2011.

However, as stated above, the indicative timekngubject to the operation of clock-
stoppers, which may extend the timeframes.

1.4 Consultation

The ACCC, pursuant to section 44ZZBD of the CCAijtes submissions on the
Proposed Undertaking. You are welcome to providemsssions on any aspect of the
Proposed Undertaking.

Section 2 of the Issues Paper sets out specifitersain which the ACCC is seeking
views. The matters listed in section 2 do not re@né a comprehensive summary of
all aspects of the Proposed Undertaking, nor dongmd to comment on each of
those matters. Further, you are invited to commardny aspect of the Proposed
Undertaking that you consider relevant.

Background information on the legislative critdoyawhich the Proposed

Undertaking will be assessed is set out in se@iohthe Issues Paper. Section 3 also
includes an overview of recent amendments to Harof the CCA. If practicable,
submissions should refer to the legislative crteais this will assist the ACCC in
assessing the Proposed Undertaking.

Please include detailed reasons to support thesypesvforward in your submissions.
If you consider that an aspect of the Proposed takieg isnot appropriate, please
suggest changes that may address your concerhglimg drafted amendments
where possible.

* See section 3 of the Issues Paper for furtherrimdtion on these provisions of the CCA.



1.5 Making a submission
Submissions should be addressed to:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

Submissions are to be sent preferably by emaMianosoft Word or other text
readable document form. Please also provide in solmission background
information relevant to your organisation.

1.5.1 Due date for submissions

Submissiongnust be received on or before 20 May 2011. The ACCC disregard
any submissions made after this date, as presdoypsdction 44ZZBD of the CCA.
Therefore it is in your interest to make submissiwthin the timeframe.

1.5.2 Confidentiality of information provided to the ACCC

The ACCC strongly encourages public submissionsedéna submission, or part of a
submission, is marked confidential, it will be pshed on the ACCC’s website and
may be made available to any person or organisagpon request.

Sections of submissions that are claimed to beidential should be clearly
identified. The ACCC will consider each claim oihfiolentiality on a case by case
basis. If the ACCC refuses a request for confiddityj the submitting party will be
given the opportunity to withdraw the submissionvimole or in part. The ACCC will
then assess the Undertaking in the absence ohfloatation.

For further information about the collection, usel @isclosure of information
provided to the ACCC, please refer to the ACCC jmalibn Australian Competition
and Consumer Commission / Australian Energy Regulatormation Policy—the
collection, use and disclosure of informati@available on the ACCC website.



1.6 Further information

As noted in 1.1 above, the Proposed Undertakingagadciated documents, including
a version with changes from the 2009 Undertakingkegrup and a supporting
submission from CBH, are available at the ACCC'bsiee.

Public submissions made during the current proagkalso be posted at that
location.

Background information on the legislative criteira;luding an overview of the
recent amendments to Part IlIA of the CCA, is s&tio section 3.

If you have any queries about any matters raisehisndocument, please contact:

Ms Lyn Camilleri

Director

Transport & General Prices Oversight Branch
ACCC

GPO Box 520

MELBOURNE VIC 3001

Ph: +61 3 9290 1973

Email: lyn.camilleri@accc.gov.au

Fax: +61 3 9663 3699




2 Matters for comment

This section outlines matters on which the ACC€eisking comment from
stakeholders, to assess whether the Proposed dkiaeris likely to be appropriate.

2.1 Publish—negotiate—arbitrate model

2.1.1 General approach

CBH'’s Proposed Undertaking maintains the publispetiate-arbitrate approach of
the 2009 Undertaking. CBH submits that it seeksi&ntain this approach in the
Proposed Undertaking because:

= as concluded by the PC in its Inquiry Report on Wtexport Marketing
Arrangements (1 July 2010) (tRE€ Report)®, adopting a heavier-handed
approach to regulation would result in costs toitlgeistry that would likely
outweigh any benefits that may result;

= there is no evidence of access seekers being daocteds to CBH’s port terminal
services — with no pricing disputes and relativfely negotiations taking place.
Additionally, given that large customers are gelheraell resourced and
experienced grain marketing companies, they woaldriikely to find the costs
of arbitration prohibitive;

= there is no evidence that CBH is discriminatindgawvour of its related marketing
entity, CBH Grain; and

= CBH has neither the incentive nor opportunity tavdemonopoly rents or
preferentially self-deal due to the combined eft#gbublished reference prices
for all port terminal operators, the requiremenptlish the shipping stem,
CBH'’s non-profit cooperative structure, and CBHx$séing ring-fencing
arrangements.

| ssuesfor comment

= Has the publish-negotiate-arbitrate approach in C8Eurrent undertaking
assisted access seekers to gain access to poitegion reasonable terms,
including through commercial negotiation?

2.1.2 Approach to pricing

CBH currently publishes prices for its port termigarvices on a non-itemised basis.
CBH submits that this is because it approachesweyvecost and capital expenditure
on a consolidated basis and pricing for particatrice elements has not been
directly cost-reflective.

CBH submits that providing itemised pricing for itsrt terminal services would
require a detailed cost analysis which would impagestantial costs. Requiring CBH

® Productivity Commissior\Wheat Export Marketing Arrangements — Inquiry Réptar.51, 1 July
2010, pp.187-188,



to perform such an analysis in the absence of apute over access prices would
impose these substantial costs (which would begglass to customers) for little, if
any, benefit. CBH further submits that any prodagbe Proposed Undertaking
which would require CBH to negotiate or arbitratgaaticular itemised price would
require the entire price structure to be negotiatearbitrated.

| ssues for Comment

How has the approach to pricing in the 2009 Undirig (i.e. publish,
negotiate, arbitrate approach) worked in practice?

Is there a sufficient level of transparency in t&a to the charges payable t
export bulk wheat from a Western Australian graomtggerminal?

Are the arrangements for the rebate of auction puems to customers who
execute shipping slots appropriate?

L=

2.1.3

Substance of the Standard Access Agreement

CBH is proposing to continue with the approachhim 2009 Undertaking, under
which a Standard Access Agreement is availabladoess to its port terminal
services. However, CBH is also proposing to incladew provision (under clause
6.1(c)), which would enable it to vary its Stand@etms for the provision of port
terminal services without ACCC approval.

| ssues for Comment

How has the approach to the provision of standardis in the form of the
Standard Access Agreement worked in practice?

Were access seekers able to negotiate and readeagmt on access
agreements with CBH to their satisfaction?

Does the Standard Access Agreement in the Propdisddrtaking
appropriately balance the interests of CBH and ascgeekers as a starting
point to commence commercial negotiations?

Is it appropriate that the Proposed Undertaking yicees CBH with an ability
to unilaterally vary its published Standard Terrasthe provision of port
terminal services without ACCC approval?[clause(6)[L

2.2

221

Capacity allocation

Definition of available capacity

CBH defines “Annual Capacity” as:

the tonnage of grain capable of being exporteduginche Port Operator’s grain
terminals during a year from November to Octobsietermined by the Port



Operator, taking into account the efficient depleytnof resources (including
fixed assets and labour) over the year

and “Capacity” as:

the tonnage capacity of the Port Operator's Pomireal Facilities to put grain on
board a vessel during a defined pefiod

Under proposed clause 4 of the Port Terminal R@&$] may allocate a
proportion of Annual Capacity to eligible customass“Base Load
Capacity” (this process is discussed below at 2.2lBder clause 4.1(b):

The Port Operator may determine the amount of Baae Capacity it will offer
based on its assessment of the Western Austradiares$t size and in accordance
with rules 3.2 and 4.2.

Rule 3.2 sets out the criteria and process fomadsiing available Capacity.
This rule requires that CBH review the past perfamoe of the Port
Terminal Facilities in loading vessels in high dewh@eriods and the
efficient deployment of labour and other resouiod3ort Terminal
Facilities over the year (1 November to 31 Octabieglso stipulates that
CBH must factor into its calculation of availabkgpacity a number of
factors that appear to be unrelated to port opmratsuch as:

= the estimated size and characteristics of thempwpharvest;

= the likely distribution of the transport task beemeroad and rail in each port zone;
and

= the risk of unforseen events up-country that mawce the speed with which
grain is delivered to port such as transport sigetabreakdowns or accidents.

Under CBH’s Proposed Undertaking “Surge Capacitgyralso be made
available, taking into account whether supply chaaliver grain at a more
accelerated pace than would be expected under hopaeating conditions
(rule 3.2(b)).

The PC in its repotdiscussed the issue of the definition of available
capacity. The PC pointed out that to the exterttdhpacity constraints are
based on limitations of the up-country supply chraiher than at the ports
themselves, what is effectively being made avagldbtough the auction
process is up-country supply chain capacity. The®idered that the
capacity made available [through auction] shoully oglate to actual port
capacity, unbundled from the up-country supply ghai

6 CBH Port Terminal Rules31 March 2011, clause 1.1 Definitions.

" CBH Port Terminal Rules31 March 2011, clause 1.1 Definitions.

8 Productivity Commissior\Wheat Export Marketing Arrangements — Inquiry Réptar.51, 1 July
2010, pp.187-188
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| ssues for comment

= |s the method by which CBH defines available “Catyddor port terminal
services under the Proposed Undertaking approp®ate

® |s there any aspect of this method that has orcdcbale the effect of deterring
third party access to CBH port terminal facilitied?so, how?

2.2.2 Port Terminal Rules — the auction system

The Port Terminal Rules provide information in tela to the pathway for the export
of grain commodities out of CBH'’s port terminalsiaset out the processes and
procedures which CBH applies to order and managsel® for loading.

Under the Port Terminal Rules, CBH operates an@uststem for the allocation of
port-terminal capacity, under which capacity i®adited to the highest bidder (during
specified periods of the shipping year) for a gigbipping window at port. Under the
auction system, port terminal capacity is allocaeplarately for the ‘harvest period’
between 1 November and 15 January, and the ‘ashyging period’ between

16 January and 31 October.

Following an auction, should there be spare capémita relevant shipping window,
CBH publishes this on its website and allocatessfiege capacity to customers on a
first-come first-served basis.

| ssues for comment

= Have access seekers found that the auction systdar CBH'’s Port
Terminal Rules has worked well and has efficiealllycated port loading
capacity?

® |s the existing auction system appropriate forahecation of capacity in a
high-yield year where demand exceeds supply?

= Have access seekers found the process of seeldrgy&pacity via the spare
capacity allocation system under the Port TermRales an efficient
approach to allocating port loading capacity?

2.2.3 Port Terminal Rules — CBH’s proposed two-tiered cap  acity
allocation system

CBH proposes to replace the existing auction céypatibcation system (contained in
the Port Terminal Rules) with a two-tiered systdmapacity allocation under which:

= CBH will offer up to 60 per cent of its availablerpterminal capacity (to be
referred to as ‘base load capacity’) to accessessdhat are ‘high volume
customers’ on a take-or-pay basis. The eligibldiegpt/access seekers will be
restricted from using more than 10 per cent ofrtbase load capacity in any
single month, which CBH claims will prevent custasi&om ‘blocking out’
particular periods on the shipping stem duringsason; and

11



= CBH will offer the remaining 40 per cent of its daale port terminal capacity (or
more depending on what is taken up by eligible iappts) for auction to any and
all access seekers throughout the year in accoedaitic the Auction Timetable
published by CBH under the Proposed Undertakingémh season.

In providing its reasons for the proposal to mayvéhe two-tiered capacity allocation
model, CBH submits that auctions are not an idéat¢ation method for high volume
customers which plan to export using multiple stepis through the season. CBH
notes that such customers are unable to acquitardgrof capacity until auctions are
actually held — which inhibits longer term planniiog both marketers and CBH.

CBH submits that the offer of longer term capaoitya take-or-pay basis is therefore
aimed at providing a higher level of certainty éation to available port capacity to
eligible large volume customers and to therefoiebénlonger term planning by both
customers and CBH.

CBH submits that the auction system has result@daximum accumulation periods
that are shorter than would be possible with a flexgble system, and that reliance
on the auction system has reduced flexibility int gapacity management due to the
confinement of users to ‘hard’ shipping windows.

As detailed in the Undertaking at clause El@ibility to acquire Base Load
Capacity,to be eligible to acquire Base Load Capacity aausr must:

(1) have stated in writing to the Port Operator thaé willing to enter into a
PTSA with the Port Operator;

(i) have a forecast shipment schedule in excess of leigidred thousand
(800,000) metric tonnes in the next year;

(i)  have provided the Port Operator with a forecasiccordance with rule
4.3 below; and

(iv)  have reasonable grounds to represent to the Pera@p that it has the
intention and ability to use Base Load Capacity.

While CBH notes at paragraph 5.34 of its submissiothe Proposed Undertaking

that:
Port Terminal Services (including Base Load Capaeipuld not be
supplied on condition that users also acquire aberices from CBH®

at paragraph 5.14 of CBH'’s submission under theling88ase Load Capacity —
Eligibility, one of the criteria a customer must fulfil is to:

have stated in writing to the Port Operator thi willing to enter into a
Supply Chain Agreement with the Port Operatbr.

®‘PTSA'’ is not a defined term under the Proposedéestaking or Port Terminal Rules. CBH'’s
submission to the ACCC dated 1 April 2011 refera tS8upply Chain Agreement’ rather than a PTSA:
Co-operative Bulk Handling Ltd (20113ubmission to ACCC on Proposed Undertakpaya 5/14, p.
14.

19 Co-operative Bulk Handling Ltd (2011Submission to ACCC on Proposed Undertakjyaya 5.34,
pp.18-19.

12



However, as set out above, clause 4.2 of the Peabdadertaking refers to a PTSA
rather than a supply chain agreement. The term RIG&A& not appear to be a defined
term in either the Port Terminal Rules or the PegobUndertaking.

The Port Terminal Rules at clause Bdse Load Capacity Allocation processline

a requirement that the Port Operator and eachhigustomer must negotiate a
Supply Chain Agreement (detailed further at 4.4.(bhe Port Terminal Rules define
Supply Chain Agreemetd mean:

an agreement between the Port Operator and ableli@ustomer for the
allocation of Base Load Capacity and the supplsenfices to the
Customer?

| ssues for comment

Do access seekers have concerns with the currgicttg allocation model
(comprising of the auction system, spare capadibcation and a secondary
market) to efficiently allocate capacity? If so wiraprovements or
alternatives could be made to current arrangemémieddress any concerns

Do access seekers consider the CBH two-tieredapallocation to be
appropriate to allocate port loading capacity foulk wheat in Western
Australia?

Will the allocation of ‘base load capacity’ to casters that meet CBH’s
‘eligibility requirements’ unreasonably discrimireain favour of customers
that typically have large volumes of bulk wheatdrport, to the detriment of
bulk wheat exporters with relatively smaller bulkeat volumes?

Is the offer of 40 per cent of available port temalicapacity for auction
sufficient to meet the port terminal loading capacequirements of all acces
seekers that do not wish to obtain ‘base load capasn a take-or-pay basis
under CBH'’s proposed two-tiered capacity allocatgystem?

What are the expected consequences of introduleengltocation of ‘base
load capacity’ (up to 60 per cent of total availaldapacity) on the operation
of the auction system and residual capacity (a mim of 40 per cent of
available capacity)?

Are the eligibility requirements for ‘base load eajity’ access seekers
appropriate?

Is the requirement to negotiate a Supply Chain Agrent appropriate? Is
there sufficient clarity about the requirement tdes into a Supply Chain
Agreement and what that involves?

»S

1 Co-operative Bulk Handling Ltd (2011$ubmission to ACCC on Proposed Undertakjpaya 5.14,

p. 14.

12 Under clause 1.1 — Definitions of the Proposed astaking.
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= |s it appropriate that eligible customers for ‘bdsad capacity’ under CBH'’s
proposed two-tiered capacity allocation systemrasepermitted to transfer
port terminal capacity?

2.2.4 Direct Port Access

Currently access seekers may access CBH'’s porinaisvia the CBH supply chain
(i.e. utilising CBH’s storage, handling and trangpservices) or by utilising an
alternative storage and transport provider to nimu& wheat to port (i.e. bypass of
CBH via a Direct Port Access option).To date theCACis not aware of any access
seeker utilising the Direct Port Access optionldalk wheat. The ACCC is also not
aware of any access seeker utilising CBH storag¢hlen arranging non-CBH
transportation services to deliver bulk wheat td.po

The ACCC is currently considering CBH'’s Grain Exggdxclusive Dealing
Notification. In December 2010 the ACCC issued afDDecision to revoke the
notification. A final decision is yet to be made.the Draft Decision the ACCC noted
that should the decision be made to revoke thdicetion:

growers who store their grain with CBH will be frieechoose whether to
use CBH's transport services or organise their trnmsport outside the
CBH systent?

The PC Report recognised that the key to making&sypf CBH’s storage and
transport services contestable was access toritsgominals by road and rail other
than that provided via CBH (e.g. through Grain Ess):*

| ssuesfor comment

= Are the Direct Port Access arrangements in the Bsagl Undertaking
adequate and is there sufficient transparency pfises, fees, charges,
accumulation and storage provisions?

= Does the CBH proposed two tiered port capacitycaton model provide
sufficient detail about Direct Port Access for éig customers taking up base
load capacity?

2.2.5 Secondary market for port terminal capacity

In Western Australia, wheat port-terminal capacityrently can be accessed via the
existing CBH auction system, spare capacity promsior via a secondary market,
which involves the trading of port terminal capadietween customers. The ability
for customers to transfer booked port terminal capdand to therefore participate in
the secondary market) is provided for under CBHI82Undertaking and 2009 Port
Terminal Rules. The transfer of port terminal cafyas subject to the discretion of
CBH to approve or reject any such transfers betveestomers. CBH notes that 63

13 ACCC, Draft Notice in respect of a notification lodged ®goperative Bulk Handlings December
2010, p. i

4 Productivity Commission Inquiry Repok/heat Export Marketing Arrangemenigo. 51 (1 July
2010), p. 21.

14



secondary market transfers took place in 2009/tnartransfers have taken place in
2010/11%

The ACCC notes the linking of port capacity witle @&rain Express supply chain was
considered in detail in the PC Report. The PC Reapated that this link may have
hindered the development of the secondary markétdstern Australid® The ACCC
notes that CBH removed this requirement and now mquires that capacity is to be
nominated to a supply chain no later then 30 daigs {o the first day of a Shipping
Window.

| ssuesfor comment

= Have access seekers found that there is an effessisondary market for the
trading of port terminal capacity in Western Ausia@

= How important is the effective operation of a selzg market for the
allocation of port terminal capacity to the effinoteoperation of the bulk wheat
export industry in Western Australia?

= Are there any impediments in the Proposed Undertaor example
particular rules in the Port Terminal Rules andtbe Auction Rules), which
would inhibit the development of an effective sdaoyymarket?

= What effect would CBH’s proposed two-tired capaaltgcation model, in
which customers who acquire base load capacitymatlbe permitted to
transfer such capacity on the secondary markete lmawvthe development of a
secondary market?

= Are there any impediments in the Proposed Undentafor example
particular rules in the Port Terminal Rules or pesses in the Auction Rules
which prevent access seekers who opt for diredtgmess (e.g. not utilising
CBH'’s up-country storage and/or transport servicisjn transferring port
capacity on the secondary market?

N—r

2.3 Port Terminal Rules

2.3.1 Port Terminal Rules variation process

The ACCC notes that since the commencement ofQA8 PIndertaking, CBH has
twice varied the Port Terminal Rules.

CBH has proposed changes to the Port Terminal Ralestion process in the
Proposed Undertaking from that in the 2009 UndantakThe changes are largely
consistent with those adopted by GrainCorp follaponsideration of the matter by

15 Co-operative Bulk Handling Ltd (2011ubmission to ACCC on Proposed Undertakjraya 5.3,
p.11.

18 Productivity Commission Inquiry Repok/heat Export Marketing Arrangemenigo. 51 (1 July
2010), p. 17
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the ACCC in its Draft Decision on that undertakifiddowever, CBH has included an
arbitration option should it dispute an objectiatice issued by the ACCC in relation
to a proposed variation to the Port Terminal Rules.

| ssues for Comment

= Are access seekers satisfied with the proposedittatien process CBH will
conduct prior to varying its Port Terminal Rules?

= What has been the experience of access seekagation consultations
under CBH's 2009 Undertaking?

= |s it appropriate that CBH be provided with thexfllity to vary the Port
Terminal Rules under ‘exceptional circumstances’dafined under the
Proposed Undertaking) without prior consultatiortlwinterested parties?

= In the event that CBH disputes an ‘objection notiesued by the ACCC
under clause 10.6 of the Proposed Undertaking lati@n to a proposed
variation to the Port Terminal Rules, is it appragie that the matter be
referred to arbitration for determination? [claud®.6(f)(iii))]

2.4 Ring-fencing arrangements

CBH is subject to ring-fencing arrangements arisimog the ACCC'’s decision not to
revoke a ‘notification’ from CBH relating to a compent of its Grain Express
product in 2008.

The matter of ring-fencing was also examined watspect to CBH in the ACCC'’s
Final Decision on the 2009 Undertaking. In its demi the ACCC noted that it was:

cognisant of calls by a number of interested pafftie robust ring-fencing measures to be
included in the September Undertaking and notets ¢tinee the regulatory framework to
which CBH is subject is more certain, any futuréenmaking submitted by CBH may need to
include robust ring-fencing rules which cover CBIgtsrt operations®

As noted above &.2.3 Direct Port Acceshie ACCC is currently considering the
Grain Express Exclusive Dealing Notification. Shibtlie decision be made to revoke
the notification CBH would no longer be obligednaintain ring-fencing
arrangements between its trading and operations.arm

CBH submits that there is no evidence that it hasritminated in favour of its related
marketing arm, CBH Grain, and that it is preverftedh such preferential self-
dealing by the ring-fencing arrangements it hgsl@ce pursuant to the Grain Express
notification. Further, CBH submits that additionialg-fencing is not required due to
the efficient operation of the publish-negotiatb#aate structure (and non-
discrimination provisions) in place and that reopgrany such additional ring-fencing
would result in significantly higher regulatory acompliance costs for no benefit.

" ACCC, GrainCorp Operations Limited — Port Terminal SeescAccess Undertaking — Draft
Decision 24 March 2011.
18 ACCC, Co-operative Bulk Handling Limited — Decision tocApt 29 September 2009, p.212
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CBH therefore submits that additional ring-fencetdigations would result in
detriment to CBH’s business, growers and tradeestduhe significantly less
efficient grain supply chain that it claims wouksult.

For the reasons above, CBH submits that no additiamg-fencing between its bulk
handling and marketing divisions should be requineder the Proposed Undertaking,
even should the Grain Express notification be redof.e. the existing ring-fencing
arrangements maintained by CBH are removed).

| ssue for Comment

= Should the current ring-fencing arrangements mangd by CBH for the
purpose of the Grain Express Exclusive Dealing fidatiion be included in
the Proposed Undertaking? If not, describe whadny, ring-fencing
arrangements should be included.

2.5 Dispute resolution

The dispute resolution provisions of CBH’s Proposedertaking are contained at
clause 8 and are largely unchanged from the 20@fetisking. The main changes
that have been proposed by CBH in the Proposedrtaiieg relate to:

= provisions that specify that the ACCC and/or adbdr are not permitted to make
determinations which have the effect of settingtérens and conditions of access
to a port terminal in respect of any period after éxpiry of the Proposed
Undertaking;

= provisions that specify that any disputes, medntior arbitrations must be
concluded and, if applicable, a determination hdrdtavn by 15 September; and

= minor amendments to provide an enhanced levelanitglon the process for
dispute resolution and to reflect legislative cremg

| ssues for Comment

= How have the dispute resolution provisions in ti@2Undertaking worked
in practice?

= Are the listed exclusions to the definition of fdite’ under the Proposed
Undertaking appropriate?[Clause 1.1 Definitions]

2.6 Term of the Proposed Undertaking and transition
arrangements

CBH has proposed a three year term for the Propdsddrtaking. CBH also

provides transitional arrangements at clause 7tBeoProposed Undertaking. Under

these transitional arrangements, customers may iatdea ‘Transition Agreement’
covering the port terminal services acquired byrthiiring any transitional period
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between the expiry of the 2009 Undertaking and censament of the Proposed
Undertaking.

| ssues for Comment
® |s the three year term of the Proposed Undertakipgropriate?

= |s the Proposed Undertaking drafted in a way toueas smooth transition
from the 2009 Undertaking to the Proposed UndengRi

= Does the Proposed Undertaking adequately plan,alodv sufficient time, for
the introduction of the two-tiered capacity alloicet model for the 2011/2012
shipping calendar; including appropriate lead imts to allocate base load
capacity, negotiate access agreements and comntlemeiction timetable?

NJ

2.7 Publication of key port information and performance
indicators

CBH'’s obligation to publish key information and kegrformance indicators is
provided for at clause 12 of the Proposed Undertgkihich is largely unchanged
from the 2009 Undertaking. Under the Proposed Ua#erg, CBH will continue to
have an obligation to publish: the total amounbuk wheat and the total amount of
grain other than bulk wheat situated at each gjots$ terminals; the details of all
vessel nominations accepted on the shipping stechaaange of key performance
indicators.

| ssues for Comment

= Have access seekers found that CBH’s publicatidepfport information met
their information needs, particularly in relation aivailable capacity at
CBH'’s port terminals?

= Does the publication of ‘estimated annual capadity’CBH provide a
sufficient level of information to access seekershould CBH be required to
also publish detail on the ‘available capacity’its port terminals?

®= Have access seekers found CBH'’s publication opkeyperformance
indicators met their information needs?

Apart from the specific questions posed in thisiéssPaper, the ACCC welcomes any
other comments you wish to make relevant to theszssent of the Proposed
Undertaking.
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3  Appendix: Background information

3.1 Current legislative arrangements

TheWheat Export Marketing Act 20@8th) the WEM Act) came into effect on

1 July 2008. The WEM Act and associated transititegislation replaced the Export
Wheat Commission with a new statutory body, Whegudts Australia\\WVEA).

WEA has the power to develop, administer and eerfarcaccreditation scheme for
bulk wheat exports, including the power to graatyy suspend or cancel an
accreditatiort?

Under the WEM Act, parties without WEA accreditatiare prohibited from
exporting bulk wheat from Australia. Parties seglaccreditation as bulk wheat
exporters must be deemed by WEA to be ‘fit and eropaving regard to certain
criteria. The WEM Act further provides that parteeeking bulk wheat export
accreditation, which also provide ‘port terminahsees’, must satisfy an additional
‘access test.’

Part of the ‘access test’ is linked to Part llIAtbé Competition and Consumer Act
2010(CCA) (previously theTrade Practices Act 1974The relevant part of the
access test will be satisfied if either:

= the ACCC has accepted from a person, who ownsenatgs a port terminal
facility used to provide a port terminal service,access undertaking under
Division 6 of Part llIA of the CCA. The undertakimgust relate to providing
access to the port terminal service, for purposkeding to wheat export, to
accredited wheat exporters; or

= adecision is in force under Part IlIA of the CQ#at a State or Territory
regime is an ‘effective access regime’ and thainegorovides for access to
the port terminal service for purposes relating/heat export.

Under the *access test’ providers of port terms®bices must also comply with
‘continuous disclosure rules’ set out in sectio@34f the WEM Act. In summary,
the continuous disclosure rules require the Pomtnireal Operators to publish on their
website:

= their policies and procedures for managing demang@drt terminal services

® a statement, updated daily, setting out, amongstrahings, the name of each
ship scheduled to load grain using port terminalises, the estimated date on
which grain will be loaded into the ship, the datewhich the ship was
nominated and the date on which the nominationagaspted (this statement
is commonly termed the Shipping Stem.

Under Division 6 of Part IllIA of th@&rade Practices Act 197@ PA) (now CCA), the
ACCC accepted CBH’s 2009 Undertaking on 29 Septer20@9. The 2009
Undertaking was submitted to the ACCC on 24 Sepe&rdb09. The 2009
Undertaking related to the provision of accessa ferminal services, for the

¥ The relevant transitional legislation is #heat Export Marketing (Repeal and Consequential
Amendments) Act 20(€th).
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purposes relating to bulk wheat export, to acceeitheat exporters. The ACCC’s
acceptance of the 2009 Undertaking followed a lepngrocess of consultation on an
earlier version of CBH’s 2009 Undertaking.

CBH’s 2009 Undertaking expires on 30 September 2011

3.2 Productivity Commission inquiry

The Productivity Commission completed an inquinpithe wheat export marketing
arrangements following the deregulation of the stdu The Productivity
Commission has provided a final report to the goment which was released on 1
July 2010. The report made several findings andmasendations, including:

» The accreditation scheme has facilitated a smaeatisition but the benefits
will rapidly diminish in the post-transitional pleasAccreditation and Wheat
Exports Australia should be abolished on 30 Sepsz2011.

» The access test has provided greater certaintydders and made access
easier, more timely, and less costly comparedlianee on Part IlIA of the
Act. The access test should remain in place forrthér three years until
30 September 2014.

» The benefits of the access test will diminish andld become costly in the
long term. Therefore, from 1 October 2014 regulaeckss should rely on
Part IlIA of the Act supported by mandatory disciesand a voluntary code
of conduct.

The full report is available on the Productivityr@mission website at

http://www.pc.gov.au/projects/inquiry/wheatexpaport

As at the date of release of this issues papegdfiernment has not yet responded to
the Productivity Commission’s report.

3.3 Legal test for accepting an access undertaking

Part IlIA of the CCA establishes a regime to adsistl parties to obtain access to
services provided through facilities with naturadmopoly characteristics to promote
competition in upstream or downstream markets.

Part IlIA provides three main mechanisms by whicbess can be obtained to
infrastructure:

= declaration of a service (under section 44H) abdration (under section
44V);

= access undertakings and access codes (under setdiddA and 44ZZAA
respectively); and

= decision that a State or Territory access regineéféctive (under section
44N).
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In relation to access undertakings, a provider ér&ice (or a person who expects to
be the provider of a service) may give an undengko the ACCC in connection with
the provision of access to the service. An undertpinay specify the terms and
conditions on which access will be made availablihird parties. The ACCC may
accept the undertaking if it thinks appropriateltoso after considering the matters
set out in subsection 44ZZA(3).

If the ACCC accepts the undertaking, the provideeguired to offer a third party

access in accordance with the undertaking. An aagedertaking is binding on the
access provider and is able to be enforced in gl Court upon application by
the ACCC.

An undertaking may be withdrawn or varied at anyeti but only with the ACCC’s
consent.

In assessing a proposed access undertaking undélRaf the CCA, the ACCC
must apply the test set out in subsection 44ZZA{B)ch provides that the ACCC
may accept the undertaking if it thinks it apprapgito do so, having regard to the
following matters:

= the objects of Part llIA of the CCA, which are to:

= promote the economically efficient operation ok a$ and investment
in the infrastructure by which services are progidéereby promoting
effective competition in upstream and downstreanketa; and

= provide a framework and guiding principles to ermrege a consistent
approach to access regulation in each industry;

= the ‘pricing principles’ specified in section 44ZZ®f the CCA (see further
below);

» the legitimate business interests of the providen® service;

= the public interest, including the public intergshaving competition in
markets (whether or not in Australia);

» the interests of persons who might want accedseteervice;

= whether the undertaking is in accordance with aess code that applies to
the service; and

= any other matters that the ACCC thinks are relevant

» In relation to the pricing principles, section 44ZX of the CCA provides that
regulated access prices should:

* De set so as to generate expected revenue foukated) service that is
at least sufficient to meet the efficient costpfviding access to the
regulated service or services; and
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* include a return on investment commensurate wighréigulatory and
commercial risks involved; and

» and that access price structures should:

= allow multi-part pricing and price discriminatiorhen it aids
efficiency; and

» not allow a vertically integrated access providesét terms and
conditions that discriminate in favour of its dowesm operations,
except to the extent that the cost of providingeasdo other operators
is higher; and

= access pricing regimes should provide incentivesdoce costs or
otherwise improve productivity.

3.4 Recent changes to Part IlIA

TheTrade Practices Amendment (Infrastructure AccessPB10 (Cth) took effect
on 14 July 2010 and introduced changes to Partdfithe TPA (now the CCA),
including to the procedures set out in Part llIA tlee assessment of access
undertakings.

3.4.1 Timeframes for ACCC decisions and clock-stoppers

Section 44ZZBC(1) of the CCA now provides that #&CC must make a decision
on an access undertaking application within 18Gdagrting on the day the
application is received (referred to as ‘the expegeriod’).

If the ACCC does not publish a decision on an axoeslertaking under
section 44Z7BE of the CCA within the expected peyribis taken, immediately after
the end of the expected period, to have:

= made a decision to not accept the application; and

» published its decision under section 44ZZBE andeésons for that decision: see
section 44ZZBC(6).

The changes to the TPA (now CCA) also introduceckistoppers’ which mean that
certain time periods are not taken into accountnndetermining the expected period
(see section 44ZZBC(2)). In particular, the clockynbe stopped:

* by written agreement between the ACCC and the aquewider (in this case,
CBH), and such agreement must be published: se¢@@BC(4) & (5);

= jf the ACCC gives a notice under subsection 44ZZBOAequesting information
in relation to the application;

= jf a notice is published under subsection 44ZZBDxi%jting public submissions
in relation to the application;
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= adecision is published under subsection 44ZZCB@rring consideration of
whether to accept the access undertaking, in wirale part, while the ACCC
arbitrates an access dispute.

3.4.2 Amendment notices

3.4.2.1 Changestothe TPA (now CCA)

Section 44ZZAAA(1) provides that the ACCC may gare‘amendment notice’ in
relation to an undertaking before deciding whetbeaccept the undertaking.

An ‘amendment notice’ is a notice in writing to thecess provider that specifies:

= the nature of the amendment or amendments (thedgexl amendment or
amendments’) that the ACCC proposes be made torttiertaking; and

= the ACCC'’s reasons for the proposed amendment endments; and

= the period (the ‘response perigdvithin which the person may respond to the
notice, which must be at least 14 days after tlyetloe notice was given to the
person: see section 44ZZAAA(2).

An access provider may give a revised undertakimgsponse to the notice (within
the response period), incorporating amendmentsested in the notice, and provided
that undertaking is not returned to the provideth®yACCC, that revised undertaking
is taken to be the undertaking the ACCC is assgssider Part llIA: see sections
4477ZAAA(5) & (7). In other words, the access praiagnay ‘swap over’ the revised
undertaking for the original undertaking if it agseto the amendments suggested by
the ACCC in the notice.

If the access provider does not respond to the@atithin the response period, it is
taken to have not agreed to the proposed amendsestion 44ZZAAA(8). If the
access provider provides a revised undertakingiicatporates one or more
amendments that the ACCC considers are not ofahee proposed in the
amendment notice, and which do not address themsdsr the proposed
amendments given in the amendment notice, the A@Q& not accept the revised
undertaking and must return it to the provider withl days of receiving it: section
447ZAAA(B).

The Commission is not required to accept the reiviselertaking under

section 44ZZA even when it incorporates amendm@eis section 44ZZAAA(9))

and does not have a duty to propose amendmentsaonsidering whether to accept
the undertaking (see section 44ZZAAA(10).

3.4.3 Other changes

3.4.3.1 Information requests

Section 44ZZBCA(1) provides that the ACCC may gavgerson a written notice
requesting the person give to the ACCC, withinec#ped period, information of a
kind specified in the notice that the ACCC conssdmay be relevant to making a
decision on an access undertaking application.
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As noted above, the period within which the ACCQuests information constitutes a
clock-stopper.

3.4.3.2 Fixed principles

Section 44ZZAAB of the CCA now provides that anesscundertaking given to the
ACCC under subsection 44ZZA(1) may include one orenterms that, under the
undertaking, are fixed for a specified period (kmaas ‘fixed principles’). Such
principles must extend beyond the term of the ula#terg: section 44ZZAAB(3).
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