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1 Executive Summary

This draft decision details the Australian Compatitand Consumer Commission’s
(ACCC’s) preliminary view of the proposed Undertakiodged by GrainCorp
Operations LimitedGrainCorp) on 22 September 201Prpoposed 2011
Undertaking) for consideration under Division 6 of Part 1A thhe Competition and
Consumer Act 201@he Trade Practices Act 1974t the time of lodgementihe

Act). The Proposed 2011 Undertaking relates to theigiom of access to services for
the export of bulk wheat at seven grain terminglsrated by GrainCorp in
Queensland, New South Wales and Victoria. Theseitails are:

®= Queensland: Fisherman Islands, Gladstone and Mackay
= New South Wales: Carrington and Port Kembla

= Victoria: Geelong and Portland.

GrainCorp has submitted the Proposed 2011 Undegdki meet the access test
provisions of thaVheat Export Marketing Act 20@8/EMA ) required for it to be
re-accredited as a bulk wheat exporter from 1 Gat@b11.

GrainCorp’s Proposed 2011 Undertaking is one of faut terminal services access
undertakings being, or to be, considered by the 80GrainCorp’s is the first
undertaking that the ACCC is required to consideghe 2011 round of undertakings.
The ACCC has also received undertakings lodgediternd Operations Limited
(Viterra) in relation to its operations in South Austraad Australian Bulk Alliance
(ABA) in relation to its operations at the Port of Mrlime in Victoria. A new
undertaking is also expected from Co-operative Bidkdings CBH) in relation to

its operations in Western Australia.

In considering whether to accept an undertaking\BE€C has regard to the matters
set out in s.44ZZA(3) of the Act. These includiger alia, the objects of Part Il1A
which are to:

(@) promote the economically efficient operation o afand investment in the
infrastructure by which services are provided, g®r promoting effective
competition in upstream and downstream markets; and

(b) provide a framework and guiding principles to en@me a consistent approach to
access regulation in each industry.

GrainCorp, Viterra and CBH each has in place aesgandertaking accepted by the
ACCC in 2009 while ABA is proposing an undertakioghe ACCC for the first

time. The ACCC will consider each undertaking anoivn merits and notes that,
while undertakings accepted by the ACCC from eadh bandling company (BHC)
will reflect the particular circumstances of thahgpany, there are certain aspects of
the undertakings for which the ACCC will be seekangonsistent approach across the
bulk wheat export industry. The ACCC has set ouhis document those issues for
which a consistent approach across the indusgtriscularly appropriate.

The ACCC considers that GrainCorp’s 2009 Under@gkippears to have worked
relatively well and GrainCorp has successfully neged access agreements with all




of its customers. No bulk wheat exporter has ragsdispute with the ACCC under
the provisions of the 2009 Undertaking. Furthegréhs evidence that the existence
of the dispute resolution provisions has facilitet@stomer agreements.

It is therefore the preliminary view of the ACCGitht is appropriate to maintain the
overall approach to access provision. HoweverAGEC considers that there are a
number of areas where amendments to the Undertakengequired. GrainCorp has
provided a draft revision of the Proposed 2011 Utadteng draft revision) that
appears to address many of these concerns. The A@Bmes comment on the
proposed changes. In addition, one outstanding iabout which the ACCC has
some concern and welcomes comments is the isstapatity management
arrangements.

The ACCC seeks comments from stakeholders by 5:QfipRniday, 22 April 2011,
after which the ACCC will form a final decision. @ ACCC seeks comments on
GrainCorp’s proposed changes to the Undertakinglamdssue of capacity
management arrangements in particular, but welcam@snents on any other aspect
of the proposed Undertaking.

1.1 The 2009 Undertaking

GrainCorp currently has in place a two-year Undentpaccepted by the ACCC in
September 2002009 Undertaking. The 2009 Undertaking provides a
publish-negotiate-arbitrate approach to accessgovby GrainCorp. The ACCC
considered this approach to be relatively lightdexhbut appropriate at the time the
decision to accept was made in September 2009.

In forming this view, the ACCC noted in its Decisito Accept that the approach
was supported by robust non-discrimination, no &) access and continuous
disclosure and reporting provisions. The transél@hase of the bulk wheat export
industry at that time and the two-year term of20089 Undertaking were also
relevant to the ACCC'’s view on the appropriateredghe 2009 Undertaking.

However, the ACCC noted in its Decision to Accédyattthe continuing
appropriateness of the approach of the 2009 Undegavould be reviewed when
considering subsequent undertakings from GrainQarparticular the ACCC flagged
in the 2009 Decision to Accept that future assessnveuld be made regarding:

= whether the publish-negotiate-arbitrate approadct®ss provision continues to
be appropriate, or whether it is more appropriatedve to an ex ante price
determination approach

= if the publish-negotiate-arbitrate approach to asg@ovision is retained, whether
it should be further strengthened by ring-fencinigs

ACCC GrainCorp Operations Limited Port Terminal Servidescess Undertaking decision to
Accept,29 September 2009 p.223.




= whether GrainCorp’s (first come, first served) aapgallocation approach is
appropriate or whether alternative arrangementsldhze required for future
undertakings

= whether the degree of flexibility afforded to Gr@wrp by the 2009 Undertaking
to vary its capacity management arrangements byngaits port terminal
services protocolATSP) is appropriate.

1.2 Proposed 2011 Undertaking

GrainCorp’s Proposed 2011 Undertaking continuegémeral approach of the 2009
Undertaking. Significant differences between the20ndertaking and the Proposed
2011 Undertaking are:

= athree-year term (subject to commencement of gladslegotiate-arbitrate and
dispute resolution provisions commencing from 1 #&tg2011)

= the standard terms available to access seekeet astsn the Indicative Access
Agreement in (Schedule 5 to) the Undertaking haaenlupdated to reflect the
agreements negotiated by GrainCorp with custonmekéarch 2010

= the PTSP have been updated in line with the vangirocess undertaken in
April-May 2010.

The ACCC released an issues paper on GrainCorpisoBed 2011 Undertaking on
7 October 2010. The ACCC invited public submissibygl November 2011 and
received three submissions. While views providethiege stakeholders differed, the
ACCC notes in particular comments received that:

= initial resistance on GrainCorp’s part to meanihgkgotiation was overcome

= capacity management arrangements had worked bet(akthat time) yet to be
tested under conditions of high demand

= market participants should be able to trade bockatd.

1.3 ACCC Draft decision

The ACCC has formed a preliminary view regarding elrerall approach and specific
provisions of the Proposed 2011 Undertaking. Thesipinary view has been formed
having regard to the matters specified under seetz ZA(3) of the Act, taking into
account the wider context within which GrainCors lsabmitted the Proposed 2011
Undertaking (which are detailed in the Legislatiramework set out in Appendix 2
to this draft decision).

The ACCC notes in this regard that the mattersipdainder section 44ZZA(3) of
the Act to which it may have regard when decidimg appropriateness of an
undertaking include the objects of Part IlIA of thet which are, in summary, to
promote the economically efficient operation of assé of the infrastructure and
encourage a consistent approach to access reguiatgach industry.




In addition to the ACCC'’s preliminary views regargithe key issues for the
Proposed 2011 Undertaking discussed in the execatimmary, there are a number
of further, minor issues dealt with in the draftden.

1.3.1 Overall approach

The ACCC has reached a preliminary view that theralapproach to access
provision as provided in the publish-negotiate-aabe arrangements of the Proposed
2011 Undertaking is appropriate and that preseeptix ante price regulation is not
necessary in the case of GrainCorp’s Proposed R@tigrtaking. Further, it is the
preliminary view of the ACCC that it is not appra@te to strengthen the
publish-negotiate-arbitrate arrangements with fergeing rules at this time for
GrainCorp. The experience during the term of GramG 2009 Undertaking and the
ACCC'’s reasons for reaching these preliminary viesaset out in chapter 3 of this
draft decision.

The ACCC also is of the preliminary view that theee-year term of the Proposed
2011 Undertaking is appropriate.

Notwithstanding its preliminary view that the ovepublish-negotiate-arbitrate
approach of the Proposed 2011 Undertaking to aguesssion is appropriate, the
ACCC is of the view that there are aspects of ghgr@ach that are not appropriate.
GrainCorp has addressed most of these issuestwinaft revision. These issues are
discussed in the next two sections.

1.3.2 Publish-negotiate-arbitrate

The ACCC has reviewed the operation of the pubtispetiate-arbitrate provisions of
the Proposed 2011 Undertaking and considers thdiatance, they have been
effective in providing the transparency necessaryatcess seekers to obtain fair
access to GrainCorp’s port terminal services. théefore the ACCC's preliminary
view that more prescriptive provisions, such asipg or ring-fencing rules are not
required to be provided if certain amendments aadenThose amendments include a
requirement for GrainCorp to provide to the ACCCoay of the port terminal

services access undertaking entered into withwits tbading division.

1.3.3 Capacity management

The ACCC notes that different arrangements forallexation of capacity exist across
the ports operated by the different BHC. In paticuan auction system operates in
WA, whereas first come, first served arrangemepesate along the east coast and in
SA. In considering the appropriateness of the dgpaorangements operated by
GrainCorp (a first come, first served system),AlCC has considered the
effectiveness of existing or past arrangementshiemport facilities operated by
GrainCorp. While the practice by other operatorsthrer markets may provide useful
intelligence in forming a view as to what is apprafe in particular circumstances, it
is the individual circumstances themselves whiehadrmost importance.

It is the preliminary view of the ACCC that theargements for allocating shipping
slots established in GrainCorp’s 2009 Undertakiag provided an appropriate basis
for management of capacity at GrainCorp’s port teats. In particular, the ACCC
notes that the increased flexibility available $bippers to change booking
nominations allowed in GrainCorp’s PTSP enablepsdris an ability to respond to




changing circumstances. The ACCC considers thaetherangements promote
economic efficiency at times when capacity at tbg ferminals exceeds demand.

However, it is also the ACCC's preliminary view tlthese arrangements may not
result in economically efficient outcomes at paaies. In particular, when port
terminal services are fully utilised the flexibyliallowed in GrainCorp’s protocols for
operators to change shipping arrangements for kdabslot is not available in
practice.

The ACCC is of the preliminary view that greatdraééncy in the use of port
terminal infrastructure may be achieved if expatne able to transfer slots booked
on the GrainCorp shipping stem. The ACCC seeks cemion this preliminary view,
in particular in relation to the issues set outhi following box. These issues are
discussed in chapter 5.

Transfer of booked slots—issues for comment

The ACCC seeks comments and supporting informdsooh as experience in
overseas markets) on issues relevant to arrangerwertansfer of slots, including
the following:

= Possible benefits and risks of allowing transfers:

= what are the potential gains arising from allowirapsfers
» do other mechanisms obviate the need for the ean$flots

= would such transfers lead to significantly greafeeculation on the shipping
stem than occurs already

= would such speculation give rise to different omrenadverse outcomes than
those arising from the over booking that has o@tlin recent seasons
= Provisions for transfer of slots:
= specification of the rights/obligations that shoh&lthe subject of a transfer
(eg as confirmed on the shipping stem at the tifieaasfer)
= conditions to be met by the transferor and traesfer
= GrainCorp’s role and rights and obligations

» implications for GrainCorp’s standard terms andditbons, PTSP and
indicative access agreement

= other necessary limitations or conditions on thegfer

1.3.4 Variation of protocols

Each of the 2009 undertakings accepted by the AGGlying to GrainCorp, CBH
and Viterra contain a version of port loading poatis, with a process for their
variation. These differ to some extent betweerdifferent undertakings. Each
operator has varied its protocols since acceptaptbe ACCC and different issues
have arisen with these variation processes.




In assessing the PTSP submitted by GrainCorp anBTISP variation process,
the ACCC has taken into consideration the expee@i@ach of the bulk
handlers’ variation processes, because it considatsa consistent approach
across the industry is appropriate. In chapter thisfdraft decision is set out
the minimum standards the ACCC considers nece$siaan efficient,
meaningful and transparent variation process. Apfibn of these standards to
GrainCorp’s Proposed 2011 Undertaking requireddhewing changes, for
which GrainCorp has proposed drafting in its draftision:

= that the PTSP must be, and continue to be, a cdrapsese statement of
GrainCorp’s policies and procedures for managingated for the port terminal
service

® inclusion of further provisions regarding GrainCsrponsultation process when
varying its PTSP

= inclusion of a provision for the ACCC to objectagrotocol variation in
circumstances where:

» the proposed variation is material; and

» the proposed variation gives rise to concerns ueileer the
anti-discrimination (clause 5.5) and/or the no kimigly access (clause 9.4 in
the Proposed 2011 Undertaking) provisions of trieuaking.

1.3.5 ACCC information gathering power

The ACCC is of the preliminary view that an infortioa gathering power is
necessary to enable it to properly discharge thetions required by the
Proposed 2011 Undertaking and this is an issue/icch the ACCC
considers a consistent approach across the indasippropriate. GrainCorp
has proposed drafting in its draft revision to @&ddrthis issue.

1.4 Revised Proposed 2011 Undertaking

The ACCC has conveyed the preliminary views sefrothis draft decision to
GrainCorp and GrainCorp has responded by provididgaft revision of the

Proposed 2011 Undertakindréft revision). The draft revision addresses most
aspects of the Proposed 2011 Undertaking aboutmthee ACCC is of the view that
the undertaking is not appropriate in its curremibf. The outstanding issue is the that
of capacity management.

The mark up of the draft revision, showing Grain€®mproposed revisions to the
lodged version of the Proposed 2011 Undertakingt Annexure A to this draft
decision.

1.5 Stakeholder views

The ACCC welcomes comments on the preliminary viewhis Draft Decision
regarding the Proposed 2011 Undertaking lodgeddaynGorp on 22 September
2010 (as amended on 31 January 2011) and the sspbrainCorp as reflected in




the draft revision of 11 March 2011. The ACCC alscomes comments on any
other aspect of the proposed Undertaking.

The table below lists the issues which the ACCGsmters to be necessary changes to
the Proposed 2011 Undertaking, together with tldidg proposed by GrainCorp
and the page references where the issues is descusthis document.

Issue and GrainCorp’s amendments to the Proposed 20 11 Draft
Undertaking Decision
reference

Staggered commencement of Proposed 2011 Undertakiagd transition | Page 23
between undertakings.

GrainCorp proposes to amend clause 4.1 to stat¢hih&@roposed 2011
Undertaking applies to the negotiation of Accesse&gents to be entered
into during 1 October 2011 to 30 September 2014.

Provision to ACCC of the terms and conditions on with GrainCorp Page 34
provides port terminal services to its own tradingarm.

GrainCorpproposes to amendlause 5.5 to provide that within five
business days of executing an Access Agreementitwitwn trading arm, it
must provide the ACCC with a copy of the agreement.

Capacity management — transfer of booked slots Pages 53-56

Process for varying the PTSP Pages 58-62

GrainCorpproposes to amerdiause 9.3, which sets out the procedure fq
varying the PTSP in the following terms:

GrainCorp is required to consider responses touttmt®n on the variation ir
good faith. GrainCorp is required to publish writubmissions within five
business days of receipt. GrainCorp is not requivguublish a submission if
it is ‘offensive, abusive or inappropriate for pightion’, however such
submissions are to be provided to the ACCC withia business days.

During the consultation period, GrainCorp may dabel a further variation tg
take into account feedback from interested parlib& does not require
restarting the variation process.

The variation must be published at least 20 busidags prior to becoming
effective.

Power to issue notice of objection to a proposed ISP variation notice. Pages 62-65

GrainCorp proposes a new clause 9.4, which provtibtsthe ACCC may
object to a proposed variation of the PTSP.

The ACCC must publish an objection notice at l&é@shbusiness days prior t
the date the proposed variation is to become éffect

At least five business days before issuing a npotie ACCC must provide
GrainCorp with a draft objection notice.

The ACCC must have regard to whether the propoasgdtion is material
and amounts to a breach of the anti-discriminadiono hindering provisions




Issue and GrainCorp’s amendments to the Proposed 20 11

Draft

Undertaking Decision
reference
of the undertaking.
The ACCC may withdraw a notice.
Within three business days of the notice, Grain@atpwithdraw the
variation and either commence a new variation E®oe confirm the
existing PTSP.
Information gathering power Pages 65-67
GrainCorp proposes adding a new clause 5.7 whiaviges that the ACCC
may request that GrainCorp provide it with inforroator documents, which
are required by the ACCC for it to exercise powerinctions. GrainCorp
must provide the requested information within tieeframe given in the
notice, being not less than14 days.
Authorisation power Page 65

GrainCorp proposes a new provision in clause Jatttie ACCC may
authorise the RAPM Committee or a member of the BG&exercise the
ACCC's decision making functions under the undenigk

Submissions must be forwarded by 5:00pniaday, 22 April 2011 to:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au




2 Procedural overview

2.1 GrainCorp’s Proposed 2011 Undertaking

Under Division 6 of Part llIA of th€ompetition and Consumer Act 200®0eviously
theTrade Practices Act 1974the Act), the Australian Competition and Consumer
Commission ACCC) may accept an undertaking from a person wharisxpects to
be, the provider of a service, in connection with provision of access to that service.

The ACCC received an access undertaking (the Peop2311 Undertaking) from
GrainCorp Operations Limited (GrainCorp) on 22 ®egter 2010 for consideration
under Division 6 of Part IlIA of the Act. On 31 daary 2011 GrainCorp submitted an
amendment to the Proposed 2011 Undertaking lodge? &september 2010. The
amendment made technical changes necessitateé lohadhnge in title of the Act and
to avoid provide for the possibility that a new @nidiking may not be required if the
legislative framework changes. The Proposed 201dedaking being considered by
the ACCC is the Proposed 2011 Undertaking (asedwis 31 January 2011).

The Proposed 2011 Undertaking relates to the poyvisf access to services for the
export of bulk wheat at grain port terminals opedadby GrainCorp in Queensland,
New South Wales and Victoria.

GrainCorp has submitted the Proposed 2011 Undegakiaccordance with
legislative requirements under tWéheat Export Marketing Act 20Q8/EMA ),
further details of which are set out below in thegislative Framework appendix.

2.2 Submissions from GrainCorp

GrainCorp has provided the following informationr@spect of the Proposed 2011
Undertaking:

 initial supporting information provided on 22 Saptser 2010
* submission in response to third party submissions

In addition, GrainCorp has relied on informatiooyded in its submission in support
of the 2009 Undertaking lodged on of 15 April 2009.

2.3 Dratft revision if Proposed 2011 Undertaking

The ACCC has conveyed the preliminary views sefrothis draft decision to
GrainCorp and GrainCorp has responded by provididgaft revision of the
Proposed 2011 Undertakingdréft revision). The draft revision addresses most
aspects of the Proposed 2011 Undertaking which@&C considers are not
appropriate in their current form.

The mark up of the draft revision, showing Grain€®mproposed revisions to the
lodged version of the Proposed 2011 Undertakingt Annexure A to this draft
decision.




2.4 Public consultation process to date

The Act provides that the ACCC may invite publibsussions on an access
undertaking applicatiof.

The ACCC published an Issues Paper on 7 Octobd) 2@fiting submissions on the
proposed Undertaking The ACCC directly advised apipnately 80 stakeholders,
including accredited wheat exporters, grain gropargning organisations and state
regulatory bodies of the public consultation praces

2.4.1 Submissions received

The ACCC received public submissions from the feitay parties in relation to the
proposed GrainCorp Undertaking:

Australian Grain Exporters Association (AGEA) — 10November 2010

AGEA is a representative body of exporters of Aalgn grain, formed in 1980 to
promote their philosophy that competition, représéroy open and contestable
markets, is the most effective and efficient meafirdelivering the maximum benefits
to the grains industry, and the community as a whol

Members of the AGEA are active participants in baddmestic and export grain
markets, with a particular focus on providing affit access to international markets.
Members of AGEA are Bunge Global Markets Austr&g Ltd, Cargill Australia
Limited, Louis Dreyfus Australia Pty Ltd, Glencagain Pty Ltd, Noble Grain
Australia Pty Ltd, Goodman Fielder Limited, EmerRliy Ltd and Elders Toepfer
Grain Pty Ltd®

AWB (Australia) Limited — 12 November 2010
AWSB is an accredited wheat exporter under the WEMA.

Mr Timothy Bush — 4 November 2010
Mr Bush has been actively involved in the wheatoekpupply-chain.

2.5 Confidential submissions

The ACCC notes that it received a confidential sigision from GrainCorp but that
no third party made a confidential submissionhis tegard, the ACCC notes that a
party may request that the ACCC not make the wbojgart of a submission
available for confidentiality reasodid’he ACCC acknowledges the need for a
balance between allowing parties to submit releud#otmation on a confidential
basis, where that information is commercially séwesj and the need to allow parties
whose legitimate interests may be adversely affieloyean administrative decision the
opportunity to respond to relevant material. In¢herent context, the ACCC
considers that this balance is adequately foungilagg weight to comments made in
public submissions, and considering comments nradenfidential submissions only

Competition and Consumer Act 204@4ZZBD(1).
http://www.agea.com.au/
4 Competition and Consumer Act 204@4ZZBD.

3
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where such comments are relevant, determinatiaepafrticular issue and contribute
considerations not already dealt with in a puhllibraission. In this regard, limited
weight has been given to confidential submissioageron this process.

2.6 Indicative timeline

Under the Act, the ACCC must make a decision oacess undertaking application
within 180 days of the day it received the applaatAs noted above, the ACCC is
considering GrainCorp’s Proposed 2011 Undertalasgevised on 31 January 2011
as if it were received on 22 September 2010.

Stop clock provisions apply for the calculatiortioé 180 days including when:

* anotice is given under subsection 44ZZBCA(1) retjng information in
relation to the application

* anotice is published under subsection 44ZZBD(titiimg public submissions
in relation to the application

* an agreement in writing between the ACCC and tbeiger of the service is
made in relation to the application.

The clock has now stopped twice and the statutorg limit for the ACCC decision
has been extended by:

» 29 days for consultation on the ACCC Issues Paper
» 29 days for consultation on this Draft Decision.
The statutory time limit for the ACCC decision newpires on 19 May 2011.

GrainCorp currently has a two-year Undertaking pta by the ACCC on

24 September 2009 (the 2009 Undertaking). In cimleneet the accreditation
requirements of the WEMA, GrainCorp must have acplan access undertaking
accepted by the ACCC from 1 October 2011, wher2€®® Undertaking expires.

After considering submissions received on thistdtatision, the ACCC proposes to
issue an amendment notice pursuant to s.44ZZAAl@RAct to GrainCorp.
(Information regarding the use of amendment notie@sovided in Appendix 2.)

The ACCC expects that, following the response &oamendment notice by
GrainCorp, it will release a finalised decision18/May 2011.

2.7 Consultation on the draft decision

The ACCC invites submissions from interested parie its draft decision regarding
GrainCorp’s Proposed 2011 Undertaking and, in paldr, seeks comments on
aspects of its preliminary view regarding allowegorters to transfer slots. Aspects
of this issue which stakeholders may wish to carsichen making comments are
provided in the following box.

11



Transfer of booked slots—issues for comment

The ACCC seeks comments and supporting informdsooh as experience in
overseas markets) on issues relevant to arrangerwertansfer of slots, including
the following:

= Possible benefits and risks of allowing transfers:

= what are the potential gains arising from allowiramsfers
» do other mechanisms obviate the need for the ean$flots

= would such transfers lead to significantly greafgeculation on the shipping
stems than occurs already

= would such speculation give rise to different orenadverse outcomes than
those arising from the over booking that has o@tlin recent seasons
=  Provisions for transfer of slots
= specification of the rights/obligations that are Hubject of a transfer (eg as
confirmed on the shipping stem at the time of trans
= conditions to be met by the transferor and traesfer
= GrainCorp’s role and rights and obligations

» implications for GrainCorp’s standard terms anddibons, PTSP and
indicative access agreement

= other limitations or conditions on the transfer

2.7.1 Making a submission
Submissions must be forwarded by 5:00pniaday, 22 April 2011 to:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

Submissions are to be sent preferably by emaMianosoft Word or other text
readable document form.

2.7.2 Confidentiality of submissions

As indicated above, the ACCC acknowledges the fareal balance between
permitting the provision to a regulator of relevarformation on a confidential basis,
where that information is commercially sensitiveotrerwise confidential, and the

12



need to allow parties whose legitimate interestdikely to be affected by an
administrative decision the opportunity to resptmdelevant material.

However, the ACCC strongly encourages parties whaiend to provide
submissions on the ACCC'’s draft decision to make palic submissions.Unless a
submission is marked confidential, it will be madailable to any person or
organisation on request. The sections of submisgtuat are confidential should be
clearly identified.

2.8 Further information

The Proposed 2011 GrainCorp Undertaking and otievant materials, including
supporting submissions from GrainCorp and publlmsigsions by interested patrties,
are available on the ACCC’s websitenatw.accc.gov.atly following the links to
‘For regulated industries’ and ‘Wheat Export,” ea the following link:Wheat
Exports: Port Terminal Services Access Undertakings

If you have any queries in relation to the ACCQO'sqess, or to any matters raised in
this draft decision, please contact:

Ms Lyn Camilleri

Director

Transport & General Prices Oversight
Ph: (03) 9290-1973

Email: lyn.camilleri@accc.gov.au

Fax: (03) 9663-3699

13



3  Overall approach of Proposed 2011
Undertaking

3.1 GrainCorp’s Proposed 2011 Undertaking

The Proposed 2011 Undertaking relates to the pmvief access to services for the
export of bulk wheat at seven grain terminals ojgerdy GrainCorp in Queensland,
New South Wales and Victoria. These terminals are:

= Queensland: Fisherman Island, Gladstone and Mackay;
=  New South Wales: Carrington and Port Kembla;

= Victoria: Geelong and Portland.

GrainCorp’s Proposed 2011 Undertaking rolls forwigsdurrent Undertaking (the
2009 Undertaking). Consistent with this approalh,Rroposed 2011 Undertaking
makes no changes to the 2009 Undertaking othertthan

= establish the term of the 2011 Undertaking to statthe expiration of the 2009
Undertaking and run to 30 September 2014

® incorporate changes to the Standard Terms as sgt the Indicative Access
Agreement in line with the Bulk Wheat Port TermiSarvices Agreements
(BWPTS Agreement$ entered into with customers in March 2010 unter t
2009 Undertaking

® incorporate the revised PTSP as varied in May 2010

= make technical changes to reflect the change indhee of thérade Practices
Act 1974to theCompetition and Consumer Act 20{Be Act) and to enable the
Proposed 2011 Undertaking to remain in force ifngfes are made to the current
legislative framework (outlined in Appendix 1).

This chapter considers the general approach adoptbd Proposed 2011
Undertaking, including the proposed three-year tengh the appropriateness of
maintaining the relatively light-handed approacla¢oess provision established in the
2009 Undertaking.

Following chapters consider in detail the accesangements (chapter 4) and
capacity management (chapter 5) of the Proposetl @@tlertaking.

3.1.1 Approach to access provision

The Proposed 2011 Undertaking is based on congrtbm publish-negotiate-arbitrate
model of access provision established in the 2008edaking. This approach (details
of which are set out in chapter 4) in summary paesi
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= an overarching provision—supported by ACCC audw@s—that, in providing
access, GrainCorp does not discriminate in favéits @mwn trading arm
(subclause 5.5)

® publication of standard terms and conditions okasdclause 5)
® access seeker may negotiate non-standard pricecemgrice terms (clause 6)

= dispute resolution arrangements that provide foin barmal and informal
mediation and referral to arbitration by the ACQGan independent arbitrator
(clause 7)

® publication of information to increase transpareany assist access seekers in
their negotiations (clauses 10 and 11).

The publish-negotiate-arbitrate model of accessipian is one of a number of
possible approaches to ensuring that third paoti¢sin access to port terminal
services on a non-discriminatory basis. More piptee alternatives include formal
ring-fencing arrangements and ex ante regulatiqurioés.

3.1.2 Three-year term and commencement

GrainCorp’s Proposed 2011 Undertaking is to takecefrom the expiration of the
2009 Undertaking on 30 September 2011 and rurhfeetyears to 30 September
2014.

The negotiate-arbitrate provisions of the 2009 Utatking and the Proposed 2011
Undertaking apply only to negotiations regardingeagnents entered into during their
respective terms. To enable it to commence ndgmtiaf access agreements that
will have effect after 1 October 2011 prior to tdate, GrainCorp is proposing a
transition from the 2009 Undertaking to the Proplo2@11 Undertaking. The
transition is achieved by providing a staggered $a the Proposed 2011
Undertaking as follows:

= all clauses relating to publish-negotiate-arbitatavisions, including dispute
resolution, commence from 1 August 2011.

= other clauses of the Proposed 2011 Undertakingrtarence on 1 October 2011.
These are subclause 5.5(b), 5.5(c), 9, 10, 11 amhich that deal with:

the ACCC ability to have GrainCorp’s compliancehtihe non-
discriminatory access provisions audited

» capacity management, including continuous disclosuiles, the PTSP,
variation of the PTSP and no hindering access

= publication of other port and vessel booking infation

= report on performance indicators.
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3.1.3 Other establishment provisions of the Proposed 2011 Undertaking

Other changes to establishment provisions of ti@® 2(hdertaking contained in the
Proposed 2011 Undertaking are set out in this@ecti

3.1.3.1 Background and objectives

The Proposed 2011 Undertaking includes changéds background and objectives
(clause 1) from those of the 2009 Undertaking flecethe title change as of

1 January 2011 from thErade Practices Act 1974 theCompetition and Consumer
Act 2010.

3.1.3.2 Variation and scope

The provisions in clause 3 that relate to earlydiawal and variation of the
Proposed 2011 Undertaking and in subclause 4.2jtbathe meaning of the services
to which it applies have been changed from theipraws of the 2009 Undertaking.
These changes recognise that the requirement BanGorp to have in place an
access undertaking under Part Il1A of the Act magtmue to apply:

= subject of different or amended legislation
® {0 access seekers that are not subject to a legestaquirement to be accredited.

Changes with a similar effect have been made elsexih the Proposed 2011
Undertaking as required (subclauses 6.3(b)(ii),7.8,9.1and 13.1).

3.2 GrainCorp and third party submissions

3.2.1 GrainCorp’s submission in support of the Proposed 2 011
Undertaking (22 September 2010)

GrainCorp states that it submits its Proposed 20ddertaking for approval by the
ACCC under section 44ZZA of the Act in order torbeaccredited as a wheat
exporter under the/heat Export Marketing Act 20@8VEMA).

GrainCorp submits that its Proposed 2011 Undertp&hould roll forward its 2009
Undertaking for a three-year period commencing foler 2011. GrainCorp supports
this proposal in the following terms:

.. in the context of an increasingly competitiveustty, the Current [2009] Undertaking has:

= Provided an appropriate level of regulation oveai@®Corp’s bulk wheat export terminals in
the context of the transition away from the AWBgiendesk monopoly;

= Ensured fair and transparent third party acce§€r&nCorp’s port terminals in eastern
Australia, evidenced by GrainCorp successfully emgeinto two year agreements for port
access with all its customers under the framewbtke Current [2009] Undertaking;

= Allowed GrainCorp sufficient flexibility in its pooperations to meet the demands of its
customers; and
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= Successfully achieved the objectives of Part IIfAhe TPA [Act]?
GrainCorp also notes that it:

... hegotiated in good faith with all of its customes required by the Current [2009]
Undertaking. The original negotiation period wakestuled to expire on 8 January 2010.
GrainCorp extended this negotiation period fortibaefit of its customers on four separate
occasions between 8 January 2010 and 24 Februafy 20

In March 2010, following extensive negotiationswatustomers, GrainCorp entered into final
Bulk Wheat Port Terminal Services (BWPTS) Agreeraemth all customers.

GrainCorp made significant pricing and contractaassions for the benefit of all grain
exporters,

With respect to the term of the Proposed 2011 Uakerg, GrainCorp submits that:

The two year term of the Current [2009] Undertakivags appropriate given the transitional
nature of the wheat industry at that time. Howewerthe basis of the previous export season
and evidence that the Current [2009] Undertaking @aféective, a longer term is now
appropriate. The proposed term also aligns witlBtliear accreditation period WEA granted to
all non bulk handlers.

With respect to the staggered start of the Prop26éd Undertaking—that results in
a term of three years and two months for the prongswhich relate to the negotiation
process and the dispute resolution process amtheotfehree years for all remaining
provisions—GrainCorp submits that this is:

to ensure the negotiations with customers for acteport terminal services in the 2011/2012
season are subject to the Proposed [2011] Undegaliut ... avoid overlap between the Current
[2009] undertaking and the proposed [2011] Undémtak

3.2.2 Australian Grain Exporters Association (AGEA) submi ssion

In its submission to the ACCC issues paper AGEAasdke following statement on
the approach to pricing:

AGEA believes that the * publish and negotiate’ meh has worked in relation to the port
terminal services agreements offered by GrainCorp.

GrainCorp Operations Limite@ubmission to the Australian Competition & consumer
Commission 2011 Port Terminal Services Undertakd®September 2010, p. 1.
GrainCorp Operations Limite@ubmission to the Australian Competition & consumer
Commission 2011 Port Terminal Services Undertak®®September 2010, p. 7.
GrainCorp Operations Limite@ubmission to the Australian Competition & consumer
Commission 2011 Port Terminal Services Undertakd®ySeptember 2010, p. 19.

GrainCorp Operations Limite@ubmission to the Australian Competition & consumer
Commission 2011 Port Terminal Services Undertak®®September 2010, p. 2.

Australian Grain Exporters Associati@bmission to ACCC Issues PapEd November 2010,
p. 1.
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AGEA further states:

The measures have provided a framework that hawed access seekers to commercially
negotiate with GrainCorp. There were some initfel=nges in achieving an agreement that
was satisfactory to users as GrainCorp adopted-aégotiate’ approach’, however this position
changed in early 2010, and negotiation was enteted AGEA understands that all port users
have now signed agreements with GrainC8rp.

AGEA also states in its submission that it ‘hasssaies with the [three year] term of
the Proposed Undertaking as put forward by GraipCor

3.2.3 AWB (Australia) Limited submission

AWSB raises a number of specific issues in relatthe terms on which it obtains
access to GrainCorp’s port terminal services besdwt comment more generally on
the success of the 2009 Undertaking approach ecappropriateness of continuing
that approach in the 2011 Undertaking.

3.2.4 Timothy Bush submission

Mr Bush states in his submission to the ACCC isgagxer that he is not a direct
stakeholder and he does not make submissions on@anr@’s Proposed 2011
Undertaking.

3.2.5 GrainCorp submission in response to third party sub missions

GrainCorp provided a submission responding to sedbathe views expressed in the
submissions made by interested parties. In thaorese it notes that AGEA’s
submission:

... clearly indicates that GrainCorp’s efforts toldwonstructive commercial relationships with
[AGEA’s] members, who are both consumers of Graip® grain handling services, and grain
trading competitors, have been succes$ful.

3.3 ACCC view

The legislative framework governing the requirenfentGrainCorp to pass an access
test under the WEMA, and for the ACCC to consitier Proposed 2011 Undertaking
under Part IllA of the Act, are set out in Appengixo this Draft Decision.

The ACCC notes that the Productivity CommissiB&) completed an inquiry into
wheat export marketing arrangements and reportétetGovernment on 1 July 2010.
The Government has released the PC report butdtaatrthe time of the release of
this Draft Decision, provided its response to tkiesHindings and recommendations.

The PC has recommended the following:

10 Australian Grain Exporters Associatid@ybmission to ACCC Issues PapE) November 2010,

p. 1.

Australian Grain Exporters Associati@bmission to ACCC Issues PapEd November 2010,
p. 2.

GrainCorp Operations Limite®Response to third party submissiph8 December 2010, p. 1.
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= the requirement for port terminal operators to EaEess test as a condition for
exporting bulk wheat should remain in effect uBfl September 2014 when it
should be abolished

= the responsibility for determining if the accesst ie met should rest solely with
the ACCC beyond 30 September 2011

= the Wheat Export Accreditation Scheme should béistier on 30 September
2011.

While recognising that there may be future charigelke legislative framework, the
ACCC notes that this Draft Decision is made in adance with the current
arrangements.

3.3.1 Overall approach to access provision

It is the preliminary view of the ACCC that the fish-negotiate-arbitrate model of
access provision, as established in each of the Pddertakings submitted by the
three bulk wheat handlers is relatively light hathdempared with alternative more
prescriptive approaches that impose ring-fencimgsrar an ex ante price regulation.

In its further draft decision of 23 September 208, ACCC noted the reasons it
considered that the publish-negotiate-arbitratderathan an ex ante regulated price
approach, was likely to be appropriate for the 2008 ertaking at that time. The
ACCC noted specific relevant features of the induat that time that were relevant
to its view on the appropriateness of the 2009 aéang.

In particular, the ACCC noted the transitional stat the bulk wheat export industry
at that time and acknowledged that there is athakregulation in those
circumstances that is not appropriate may dishareffective development of the
industry. The ACCC considered this risk to be pattrly pertinent to the regulation
of prices and was mindful that setting regulatadgsr at that time may have
unnecessarily constrained the ability of the indui develop and effectively
respond to changing circumstances. As the ACCCdnatés further draft decision,
such an outcome would not be in the public intefest

The ACCC view on the appropriateness of the pubilistotiate-arbitrate approach at
that time was contingent on the Undertaking beergain and clear and providing fair
and transparent access to access seekers.

However, the ACCC also emphasised that in its &rthiaft decision that an absence
of ex ante regulation of prices for port terminaisces is not likely to be appropriate
in all circumstances. Further, the ACCC expresstpgnised

... the possibility that ex ante price regulation rbayappropriate for port terminal services in
certain circumstances, and takes no view on whgtheaappropriate in relation to any

13 ACCC,GrainCorp Operations Limited Port Terminal Servidescess Undertaking Further Draft

Decision,23 September 2009, p. 142.
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subsequent undertaking proposed by GrainCorp faliguhe expiry of the current [2009]
Undertaking:*

In its 2009 Further Draft Decision, the ACCC alsad the possible use of ring-
fencing as a tool to ensure against anti-competdigcrimination. As it did in regard
to ex ante price regulation, the ACCC took the vie\2009 that, in the circumstances
of that time, ring-fencing was not appropriate,egithe 2009 Undertaking contained:

® robust non-discrimination clauses and no hindeaicgess clauses
= fair and transparent port terminal protocols andhdicative access agreement

= measures to deal with the potential for informatwout port terminal services to
be used to the advantage of GrainCorp’s wheat @érgaarm.

The ACCC also considered the short duration o20@9 Undertaking (two years)
and the transitional state of the industry.

However, the ACCC noted the calls for ring-fenciragm a number of interested
parties and emphasised that, should the [2009] ttkideg not prove effective, the
ACCC may impose ring-fencing in future regulatorsaagements>

As discussed in its 2009 further draft decisiong+iencing rules to increase the
robustness of anti-competitive non-discriminatioovisions may include the
following:

A robust accounting separation framework wouldudel
® arobust accounting separation framework under hwhic
= the cost and revenue of port services are idedtifie

= direct and common costs are identified and comoosits are allocated
between port terminal services and other servit@scordance with a
predefined cost allocation rules

» the methodology used in measuring cost elementkifimg valuation of
assets) and allocating costs is explained.

= creation or designation of discrete organisatialidbkions so that the information
obtained by GrainCorp in the provision of port terah services is ring fenced
from its trading arm

= governance arrangements under which GrainCorpdéiigearm business unit
would be separate to the port terminal servicanitel services business unit
with the two business units required to occupy sspgpremises and not share

14 ACCC,GrainCorp Operations Limited Port Terminal Servidescess Undertaking Further Draft
Decision,23 September 2009, p. 143.

15 ACCC,GrainCorp Operations Limited Port Terminal Servidescess Undertaking Further Draft
Decision,23 September 2009, p. 220.
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staff; the arrangements would be reinforced by napplines,, remuneration and
incentive packages and internal oversighting apdnteng on the ring-fencing
arrangements

= compliance measures including appropriate traioinglevant staff

® independent audits, with the option for the ACCQespond to complaints by
requiring a spot audit if it is considered warrahte

The ACCC notes that the industry now has experigntethe new bulk wheat

export marketing regime but that the transitionilevprogressed, is not yet complete.
It is the view of the ACCC that it is appropriate ft to consider the change that has

occurred in the industry since the 2009 Undertakiag accepted and the experience
of access seekers during the time of the 2009 Waklags for each of the bulk wheat
handlers.

In reviewing the experience of access seekers uadenCorp’s 2009 Undertaking

the ACCC notes that no bulk wheat exporter raisdute under its provisions in
relation either to discrimination or to hinderingcass. Also, while the ACCC notes
the comments made by AGEA about the publish-negotebitrate approach to
access provision and initial problems encountemdtie negotiation process, no wheat
exporter sought recourse to dispute resolutionipi@avs during negotiation for access
agreements; nor has any exporter submitted inoaléd their experience during
negotiations with GrainCorp to conclude the aceggsements currently in effect.

That said, the ACCC is aware that at least onesaceeeker did encounter initial
problems in their negotiations with GrainCorp. Toacerns of Glencore in this
regard were provided by it to the PC in its submissind aired at the PC’s public
hearings-®

The ACCC notes, in particular, Glencore’s view tihatas the threat of raising a
dispute under the provisions of the 2009 Undertakind seeking an arbitration that
provided the necessary impetus for a resolutiatsafoncerns.

It is the view of the ACCC that this incident athe fact that all GrainCorp’s
customers ultimately were able to reach acceseagmets with GrainCorp,
demonstrate that the publish-negotiate-arbitrad@ipions of the 2009 Undertaking
are effective and that it is likely to be approfeifor the same arrangements to be
continued in GrainCorp’s Proposed 2011 Undertaking.

The ACCC notes that the views expressed in relatidhe operation of the publish-
negotiate-arbitrate arrangements of GrainCorp’9200dertaking are made in the
specific circumstances of GrainCorp. The ACCC wadsess individually the overall
approach to access provision proposed by eachtoparad may not necessarily
reach the same conclusion as that for GrainCorp.

The ACCC also notes, in forming the preliminarywsean the draft decision, that it is
the view of the PC in relation to undertakingstfor period 2011 to 2014 that, while

18 Productivity CommissionWheat Exports Marketing Arrangements reparfiuly 2010, 181.
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it is important for the ACCC to act where necesgargromote competition, it is
important to avoid making unnecessary changesdaaarties incurring additional
future compliance and administrative costs in iefato the undertaking¥.

It is the preliminary view of the ACCC, based og firactical experience under
GrainCorp’s 2009 Undertaking, that the non-discniation, no hindering access and
dispute resolution provisions of the Proposed 20adertaking are sufficiently robust
to ensure fair access for access seekers in teeot&rainCorp. Therefore, it is the
ACCC'’s view that formal ring-fencing rules to suppihese arrangements are not
appropriate at this time for GrainCorp’s Proposeti’?Undertaking.

As it did in its further draft decision on the 2008dertaking, the ACCC emphasises
that this view applies to the circumstances aptiesent time and that the view may
not apply in different circumstances for the bullkeat export industry or to other
industries.

Notwithstanding the ACCC'’s preliminary view thaetbverall approach is
appropriate there are a number of issues discusgb$ and the following chapters
where amendment to the Proposed 2011 Undertalsraggpropriate. As noted in
chapter 2, GrainCorp has provided a draft revisibtine Proposed 2011 Undertaking
that addresses most of the ACCC'’s concerns. A mngaissue about which the
ACCC seeks stakeholder comment is capacity manageand, in particular, whether
exporters should be able to transfer booked dliidsussed in chapter 5.

3.3.2 Term of the Undertaking

Three-year term

The ACCC notes that the three-year term of the &3eg 2011 Undertaking is in line
with the recommendations of the PC regarding thiicoing transition of the bulk
wheat export industry from the single desk regiftee ACCC recognises that further
regulatory changes are possible and that the tioficpanges to the WEMA *access
test’ recommended by the PC is 1 October 2¢14.

The ACCC also notes that the Proposed 2011 Undegahkcludes a practical
approach to ensuring that GrainCorp is able to cenua negotiations for access
agreements with customers in time to have thenmyremadxecute at the beginning of
the 2011/12 year (commencing 1 October 2011).

The ACCC is of the view that the three-year teramfrl October 2011 to

30 September 2014 of the Proposed 2011 Undertakimgpropriate. Further, the
ACCC is of the view that the transition arrangemsgbposed by GrainCorp to
ensure negotiations with customers in relatiorheortext access agreements are
covered by the Proposed 2011 Undertaking are apptep

" Productivity CommissioniVheat Export Marketing Arrangements — final reparfiuly 2010,

p. 191.
18 Productivity CommissioriWheat Export Marketing Arrangements — final reparfiuly 2010,
p. 191.
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Staggered commencement

The ACCC recognises GrainCorp’s objective—to codel@011-2014 Access
Agreements with customers—in providing a 1 August?commencement date for
all provisions of the Proposed 2011 Undertaking tbkate to the publication-
negotiation-arbitration arrangements. However, esnsequence, there is a two-
month period during which the publish-negotiateitaabe provisions of both the 2009
Undertaking and the 2011 Undertaking will be irciarThis concurrent operation of
the two undertakings may give rise to some una#réa as to what standard terms
and conditions and which indicative access agre&sragply to negotiations for a
new access seeker approaching GrainCorp duringéhisd.

It is the preliminary view of the ACCC that it walibe appropriate for the Proposed
2011 Undertaking to clarify that those clauses ssftedules with a commencement
date of 1 August 2011 apply only to access agretetered into in respect of port
terminal services provided by GrainCorp duringpleeod 1 October 2011 and

30 September 2014.

In its draft revision to the Proposed 2011 UndenglGrainCorp has proposed the
following amended drafting of the application pisions of the undertaking at clause
4.1 to address this concern:

4.1 Application of Undertaking
(&) This Undertaking applies to:

® the negotiation of any new Access Agreemermredtinto, or to be entered into, by the
Port Operator and a User in respect of Port TernhiBarvices to be provided by the Port
Operator at any time during the period 1 Octobel 2@0 30 September 2014;

The ACCC'’s preliminary view is that these chang#sqaiately address its concerns.

3.3.3 Other establishment provisions of the undertaking

The ACCC notes that the technical amendments t@tbposed 2011 Undertaking
provided by GrainCorp on 31 January 2011 refleetdiange in title of th&rade
Practices Act 19740 theCompetition and Consumer Act 20Ithe ACCC is of the
view that this is appropriate.

The 2009 Undertaking was given by GrainCorp toAG&C to meet the provisions
of the WEMA that port terminal operators who arsoahccredited bulk wheat
exporters must pass an access test. The 2009 dkitgralso envisages that access
seekers for GrainCorp’s port terminal serviceshar& wheat exporters that are
accredited by Wheat Exports Australia in accordamtie the requirements of the
WEMA.

As noted above, the PC has made recommendatioch whadopted by the
Government, would change the legislative arrangésifen the wheat export
industry. This has resulted in uncertainty for germinal operators about whether
and when a change may occur to the legislative dveonk.

The ACCC notes that GrainCorp has sought to méitja¢ regulatory uncertainty by
drafting technical amendments to the Proposed Rbidkertaking. In particular, the
amendments have recognised:
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= that the requirement for bulk wheat exporters tataedited may be abolished
during the term of the Proposed 2011 Undertaking

= the requirement for GrainCorp to pass an accessgcontinue, but under
changed legislation.

It is the ACCC view that it is appropriate for tReoposed 2011 Undertaking to be
drafted so as to avoid the necessity for Grain@ogrovide a new undertaking
during the term of the Proposed 2011 Undertakirgpbse of possible changes to the
legislative framework that can reasonably be faras# this time. It is also the view
of the ACCC that the amendments submitted on 3aalgr2011 are appropriately
responsive to possible legislative changes recordetm the PC’s report. The
ACCC notes that the Government is yet to resporidgd”C report at the time of
release of this draft decision.

However, it is the view of the ACCC that some minbanges to the drafting would
be appropriate. In particular, the word ‘currenttythe drafting of subclauses 1.1(f)
and 6.3(b)(ii) does not give any certainty abouicipoint in time is being
referenced. The ACCC is of the view that it is mapgropriate that the introduction
to subclause 1.1(f) read:

®  “The access test under the WEMA requires:”, or

= “As at the date of acceptance of this undertakinthe ACCC, the access test
under the WEMA requires:”

The ACCC is of the view that a similar wording charto subclause 6.3(b)(ii) also
would be more appropriate.

The draft revised undertaking proposes replacingeéntly’ in the drafting of
subclauses 1.1(f) and 6.3(b)(ii) be replaced watiihe date of this Undertaking'.

The ACCC considers that these changes adequatdigsaits concerns.
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4  The Publish-Negotiate-Arbitrate model

4.1 GrainCorp’s Proposed 2011 Undertaking

GrainCorp has proposed to roll forward the pubhsgigotiate-arbitrate approach from
the 2009 Undertaking. This approach provides that:

= GrainCorp will publish the standard price and noicgpterms on which it will
provide access. Clause 5 outlines the standard prid non-price terms and
requires GrainCorp to provide non-discriminatorgess. Schedule 5 of the
Proposed 2011 Undertaking contains the proposeaddtie Access Agreement
(the standard terms). GrainCorp publishes the Beber Prices on its website.

=  GrainCorp and an access seeker may negotiategrecaon-price terms other
than the standard terms contained in the Indica#neess Agreement. Clause 6
outlines the process by which this negotiation take place.

=  Where there is a dispute between GrainCorp andeasa seeker relating to the
negotiation of new or additional access agreements dispute is raised by an
access seeker regarding a decision by GrainCarpiltaterally vary the
Reference Prices, the dispute will be resolvedutjinahe Dispute Resolution
process outlined in clause 7 of the Proposed 20idekdaking.

= The Dispute Resolution process includes a negotigderiod between parties,
provision for both formal and informal mediatiomdareferral to arbitration by the
ACCC or an independent arbitrator.

= GrainCorp will publish information on the stockpatrt, vessel booking
applications, and performance indicators to assiséss seekers in their
negotiations and increase the transparency of Gapis operations, as outlined
in clauses 10 and 11.

4.1.1 Publication of price and non-price terms and non-di scriminatory
access

The provisions in clause 5 of the Proposed 2011ekiaking, relating to price and
non-price terms, are unchanged from those in tid® 2fhdertaking. Subclause 5.1
provides that GrainCorp will offer to supply Stardi&ort Terminal Services to an
applicant on request at published Reference Pooedtandard Terms. An Applicant
may also negotiate for access to:

® non Standard Port Terminal Services

non Standard Terms
= prices other than Reference Prices, or

= any combination of the above.

The Standard Port Terminal services are set o8thedule 2.
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The Reference Prices on which GrainCorp will ofteprovide access are to be
published each year in accordance with subclai{a)sof the Proposed 2011
Undertaking, and will apply until 30 Septemberud following year unless varied in
accordance with subclause 5.6. Where GrainCorgwdne Reference Prices it must
provide copies of variations to the ACCC withingaBusiness Days of publication.

The Standard Terms are set out in the Indicativeeds Agreement in Schedule 5.
Unless GrainCorp receives approval from the ACC@aly these terms in
accordance with subclause 5.6(b), these StandandsTwill apply for the term of the
Proposed 2011 Undertaking. Subclause 5.4(c) spedliat the Standard Terms must
include the Port Terminal Services Protocols ageddrom time to time.

Subclause 5.5 requires that GrainCorp must notidigtate between different
Applicants or Users in favour of its own Tradingidion, except to the extent that the
cost of providing access to other Applicants orrgse higher.

The ACCC may audit GrainCorp’s compliance with tl@quirement up to twice in
every 12 month period in accordance with the piousin Schedule 6.

4.1.2 Indicative Access Agreement

GrainCorp’s Indicative Access Agreement, which espnts the Standard Terms, is
attached to the Proposed 2011 Undertaking at Stdh&du

GrainCorp successfully completed negotiation of A@eess Agreements with all of
its clients in March 2010. These Access Agreemenrtsained different terms to
those in the Indicative Access Agreement unde@@® Undertaking and did not
vary substantively between clients. GrainCorp hasiphed a ‘generic’ version of
this Agreement on its website.

GrainCorp has not varied the Standard Terms (tiedtive Access Agreement)
under the 2009 Undertaking. Consequently, any remess seeker would currently be
entitled to access to port terminal services utiteterms of the 2009 Indicative
Access Agreement, and would need to negotiate aageass agreement to receive
the terms currently in the agreements held by athents.

The Indicative Access Agreement in Schedule 5 eRloposed 2011 Undertaking
has been updated to reflect the changes negotidtiedccess seekers in individual
Access Agreements in March 20%0The key differences between the proposed
Indicative Access Agreement and the 2009 Indicadiweess Agreement are outlined
below:

®=  The period of the proposed Indicative Access Agmgrhas been adjusted to
1 October 2011 to 30 September 2014 to align vghtérm of the Proposed
2011 Undertaking.

¥ The marked-up version of the Indicative Accessement lodged by GrainCorp on 22 September

2010 was not based on the current Schedule 5. Goginlodged a revised mark-up to correct this
on 31 January 2011.
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. Provisions allowing for the negotiation of agreemsatfirectly before and after
the commencement of the 2009 Undertaking have teeaved, as the
Proposed 2011 Undertaking will be in place priotht® commencement of
negotiations for new agreements.

®=  The distinction between ‘Approved’ and ‘Non-Approvstorage classifications
in subclause 6.25 has been removed, and replatcedNuird Party Storages’.
This is defined in subclause 14.2 as ‘any grairegfe facilities operated from
time to time by any party other than GrainCorpludang on farm storages’.

®=  The access seeker has the right to negotiate selaaispute in respect of any
variations to fees (contained in Annexure A toltidicative Access
Agreement). GrainCorp has introduced an exceptioare/the variation is to
reflect changes in the Consumer Price IndeRI{.

®=  The exporter’s shrinkage allowance has been redinosd0.5 to 0.25 per cent.

= Additional payments and refunds where wheat outedris more or less than
the quantity invoiced are now required within 2¥slaf out-turning (previously
required within 30 days).

= Where an exporter procures rail services from &aip, the terms and
conditions in the agreement for GrainCorp’s rarvages will supersede the
terms in subclause 4.5 of the Indicative AccessAgrent relating to the
Client’s rail service provider.

®=  The occurrence of a Force Majeure Event does mettahe Client’s liability to
pay the fees to GrainCorp.

4.1.3 Negotiation

The process by which GrainCorp will negotiate véthApplicant for access to the
Port Terminal Services is outlined in clause 6hef Proposed 2011 Undertaking, and
is unchanged from the process in the 2009 Undexgaki

The process involves a Preliminary inquiry, whiobludes exchanges of information
and meetings to enable an Access Application todged. The Access Application
is a formal request for access by the Applicantrandt include the information
specified in Schedule 4 of the Proposed 2011 Uakieng.

Following submission of the Access Application, @@orp and the Applicant will
negotiate the terms of access in accordance watipithicess in subclause 6.6 of the
Proposed 2011 Undertaking.

If requested, GrainCorp will provide the Applicamith access to the Standard Port
Terminal Services on the Standard Terms at therRafe Prices prior to finalising an
Access Agreement. This arrangement involves exagain ‘Interim Agreement’ to
apply until it is replaced by a negotiated Accegse®ment.

GrainCorp’s obligation to negotiate with an Apphit@s subject to the Applicant
satisfying Prudential Requirements outlined in $ale 6.7. These requirements

27



include that the Applicant must be Solvent, mustb®in Material Default of any
agreement with GrainCorp based on financial issared must have a legal ownership
structure.

4.1.4 Dispute resolution

The dispute resolution process proposed by Gram{arontained in clause 7 of the
Proposed 2011 Undertaking. This process is es$igntichanged from the 2009
Undertaking.

GrainCorp has removed subclause 7.1(a)(iii) frosm2809 Undertaking. This
subclause was applied to the transition betweeesacarrangements prior to

1 October 2009, and access under the 2009 Undegtakinis allowed for parties with
access agreements in place prior to the commenderhte 2009 Undertaking to
utilise the dispute resolution provisions in negttin of variations to their agreement
following the introduction of the 2009 Undertaking.

The dispute resolution process under the Propd3&tl @ndertaking applies to any
Dispute arising in relation to:

=  the negotiation of new Access Agreements

=  the negotiation of access to Port Terminal Senvicesldition to Port Terminal
Services already the subject of an executed Adkge=ement, and

=  adecision by GrainCorp to unilaterally vary thees at which Port Terminal
Services are provided, if a dispute is raised Byient within 30 days of
publication of the new prices.

The Dispute Resolution process commences with atiaign period of five

Business Days, where the parties will meet anargatéo resolve the dispute. If the
parties fail to resolve the dispute within the negmn period, they may attempt to
resolve the dispute by mediation. This may be eitifermal mediation between the
chief executive officers of both parties, or formadiation by a single mediator
appointed in accordance with subclause 7.3(c) eEparty may also refer a dispute to
arbitration by the ACCC or an independent arbitrataany time following the issue

of a Dispute Notice. The process for referringspdte and the arbitration procedure
is outlined in subclauses 7.4-7.7.

4.1.5 Publication of information and Performance Indicato rs

Clauses 10 and 11 of the Proposed 2011 Undertagmgre GrainCorp to publish
certain information relating to the Port Terminalr8ces. This information will assist
access seekers in their negotiation of the ternascdss, and increases the
transparency of GrainCorp’s operations of the Ferminal Services.

Publication of information

Clause 10 is unchanged from the 2009 Undertakimg) requires GrainCorp to
publish and update monthly:

= total stocks of bulk wheat held at each Port Teaiin
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= total stocks of all other grain held at each Penniinal on an aggregated basis
= cargo nominations, and

= nominated monthly export capacity.

GrainCorp is also required to include on its smgpstem the name of the exporter
and the volume of grain to be exported for any lglkpplication that it receives.

Performance indicators

The timeframes for reporting on the performancescators under clause 11 have
been updated to reflect the term of the Proposéd Rhdertaking. Clause 11 is
otherwise unchanged from the 2009 Undertaking,irequGrainCorp to publish for
each port:

= vessels failing survey

= average daily road receival rate (to be providedtimy)
= CNA's rejected

= monthly tonnes shipped

= port blockouts; and

= average CNA assessment times.

4.2 GrainCorp and third party submissions

4.2.1 GrainCorp’s submission in support of the Proposed 2 011
Undertaking (22 September 2010)

GrainCorp’s submission highlights the success efattangements under the 2009
Undertaking. GrainCorp submits that the easterrtralian grain industry is highly
competitive, and that the current level of regulatis therefore appropriate and
should not be increaseéd.GrainCorp submits that the 2009 Undertaking has
provided:

an appropriate regulatory framework to manage n&ijms with access
seekers and ensured open, efficient and non-dis@atory access to its port
terminal service§!

GrainCorp notes that it is currently the only bhlindler to have successfully entered
into Access Agreements with all of its customerdarra Port Terminal Services
Undertaking? GrainCorp considers that this demonstrates beatlsticcess of the
2009 Undertaking as a framework for negotiation @nainCorp’s desire to deal with
exporters in a commercial manner.

20 GrainCorp Submission, 22 Sep 2010, p. 3
2L GrainCorp Submission, 22 Sep 2010, p. 8.
22 GrainCorp Submission, 22 Sep 2010, p. 7
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GrainCorp submits that the proposed publish / natgot arbitrate model creates
incentives for GrainCorp to reduce costs and impnaoductivity, and adequately
protects users through:

the requirement to publish pricing for standard/ises, the obligations not to
discriminate and the detailed negotiate/arbitra¢emanisms?

GrainCorp notes that it has amended the StandardsTl align with the final Bulk
Wheat Port Terminal Services Agreements enteredwith customers in
March 2010.

GrainCorp submits that given the structure of tagtern Australian grain market,
GrainCorp’s compliance with the 2009 Undertakingd &s willingness to negotiate
Access Agreements with customers,

GrainCorp should not be subject to a ‘one sizedlitsegulatory regime and
should not be subject to the same judgements ngalesd other service
providers*

4.2.2 Australian Grain Exporters Association (AGEA) submi ssion

AGEA submits that the publish-negotiate-arbitratarfework has allowed access
seekers to commercially negotiate with GrainCorEA notes that there were
initially some challenges as:

GrainCorp adopted a ‘no-negotiate approach’, howthis position changed
in early 2010, and negotiation was entered intoEAGinderstands that all
port users have now signed agreements with Gram€or

AGEA similarly notes that the Standard Terms prepositially were not acceptable
but that ‘the GrainCorp approach improved in Ma20li0 and negotiation became
possible ® AGEA also notes that it was not clear that thex@aad Terms could be
varied, and suggests that the ACCC have a clagfsote:

AGEA believes it would assist if ACCC provided algaidelines on the
ability to vary standard terms to deliver a bettetcome... and that such
terms should not be less advantageous than thedgrapto the GrainCorp
trading division where similar benchmarks apgly.

AGEA notes that while the dispute resolution pranns have not been tested, in
principle AGEA does not expect any issues withgrerisions. AGEA also states
that it does not have any issues with GrainCorpdppsed publication of key port
information.

4.2.3 Australian Wheat Board (AWB) submission

AWB notes that GrainCorp has removed the priceetifitial that previously applied
between wheat arriving from approved and non-apgatdkird party storage. AWB

% GrainCorp Submission, 22 Sep 2010, p. 21
24 GrainCorp Submission, 22 Sep 2010, p. 15
% AGEA Submission, 10 Nov 2010, p. 1.
% AGEA Submission, 10 Nov 2010, p. 2.
27 AGEA Submission, 10 Nov 2010, p. 2.
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considers that this increases the costs to invedsne quality storage and logistics
infrastructure as they are placed in the sameipaosiis infrastructure of varying
quality. AWB submits that this:

discourages investment in competing upcountry geend rail capacity, and
directly discourages the use of non-GrainCorp suppain into port. AWB
views these changes as discriminatory towards pusly ‘approved’ storage
handlers and the efficient movement of grain fqraex®®

AWSB is concerned that under the proposed Indicatiseess Agreement it is the
shippers, rather than GrainCorp, that will be reggito meet the costs of delay where
GrainCorp allows its capacity to be overbookedriieo to maximise throughput.
AWB considers:

a market based approach of demurrage and dispdtdiewhe fairest system
of allocating risk. Under this system GrainCorplwit be able to over
allocate slots as they will be liable for demurratgms?®

AWB emphasises the importance of the shipping stedhsubmits that its
transparency under the 2009 Undertaking shoulddiatained and its scope
expanded:

AWB would like more data to be available througl gtem including
commodity, and country of destination, such infotiorais critical to an
efficient market placé’

4.2.4 Timothy Bush submission

Mr Bush’s submission discusses the publicatiomfifrmation by GrainCorp under
the 2009 Undertaking.

GrainCorp is required under subclause 11(a)(vihef2009 Undertaking to provide
details on the ‘average daily road receival rd&’ Bush argues that GrainCorp’s
publication of the average on the days of roadivates insufficient to meet this
requirement, and that GrainCorp should specify htamy days of grain receival
there were in the month.

Mr Bush also raises concerns regarding the timsdiroé GrainCorp’s publication of
the ‘End of Month Stock Report’ under subclausel Id.the 2009 Undertaking.

4.2.5 GrainCorp response to third party submissions (13 D ecember
2010)

GrainCorp submitted that AGEA’s comments on theraggh to pricing in the 2009
Undertaking indicated that ‘GrainCorp’s effortshioild constructive commercial
relationships with its members... have been sutidesds

In response to AWB’s concerns regarding the remof/gie distinction between
approved and non-approved storage, GrainCorp tiod¢s

2 AWB Submission, 11 Nov 2010
2 AWB submission, 11 Nov 2010
30 AWB Submission, 11 Nov 2010
3 GrainCorp submission 13 December 2010, p. 1
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...this has not decreased grain handling efficieaog AWB has failed to
provide any evidence to sustain its claim. The gearwere driven by the
changing demands of the market..

In response to AWB’s request for changes to debpdémurrage arrangements,
GrainCorp notes that the supply chain deliverirgrgto GrainCorp’s port elevators

is not integrated. Consequently, GrainCorp doesawé full control over the grain
delivered to its port elevators, particularly thrades or commodity to be shipped, the
guality of the grain, and the method of transp@rainCorp does not consider it
should be responsible for failures by third partiesluding:

» failure to accumulate sufficient grain for a catgdoe loaded on time
» failure of transport not provided by GrainCorp

» failure of grain to meet relevant receival standaydthe exporter’'s own
contract standards.

GrainCorp considers that a despatch-demurragegamaent as proposed by AWB
would effectively transfer all supply chain risktorGrainCorp and present an
‘unacceptable commercial risk’. GrainCorp also sdtet an integrated supply chain
as experienced in Western Australia ‘has proveretmefficient, unworkable and not
favoured by industry participant¥’.

In response to AWB’s suggestion that GrainCorp &hpublish additional data on its
shipping stem, GrainCorp submits that the nominatedmodity has been published
on the shipping stem since 2008, and that it wooldoe necessary or appropriate to
publish information relating to customer destinasioGrainCorp considers that the
country of destination has no impact on the managef port elevator capacity or
grain cargo accumulation and is therefore not getewor critical information for an
efficient market placé?

4.3 ACCC's view

The ACCC notes that the publish-negotiate-arbith@@ework as set out in the 2009
Undertaking appears to have operated well in tese od GrainCorp, and that under
this framework GrainCorp has successfully negddiatecess agreements with access
seekers. The ACCC'’s preliminary view regardingabetinuation of the publish-
negotiate-arbitrate approach to access provisigreathe Proposed 2011
Undertaking is set out in chapter 3.

The following sections discuss the ACCC'’s prelimyneiew regarding the operation
of specific aspects of the framework under the 2008ertaking.
4.3.1 Publication of price and non-price terms

GrainCorp is required under the 2009 Undertakinguiolish the Standard Terms and
Reference Prices which apply to Port Terminal e GrainCorp is also required to

32
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GrainCorp submission 13 December 2010, p. 4
GrainCorp submission 13 December 2010, pp. 4-5
GrainCorp submission 13 December 2010, p. 5
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notify the ACCC of any changes in the Referenced?riand may request ACCC
approval for changes to the Standard Terms.

Standard Terms

The ACCC notes that GrainCorp published on its vteltse ‘Interim Bulk Wheat
Port Terminal Services Agreement’ for 2009/10, viahsomprised the Standard
Terms which were accepted as part of the 2009 Waklag. GrainCorp also
published the ‘Bulk Wheat Port Terminal Serviceseégmnent’, an updated version of
the Standard Terms dated 10 February 2010. Gram@laced this updated version in
the same location on its website as the Standamsle

GrainCorp has not varied the Standard Terms whietesccepted as part of the
2009 Undertaking during the term of the Undertakihg do so, GrainCorp would
require approval from the ACCC as outlined in sabsk 5.6(b) of the 2009
Undertaking. However, the ACCC considers that bylishing the 10 February 2010
version of the agreement GrainCorp may have cresise uncertainty for access
seekers around which agreement comprises the $thidems on which they may
receive access to Port Terminal Services and which the starting point for
negotiation for access.

Reference Prices

GrainCorp published Reference Prices on its welisifmnexure A to the ‘Bulk
Wheat Port Terminal Services Agreement’. The ihfiréces to apply for the 2009-10
season were varied in April 2010 following constitta with GrainCorp’s customers.
GrainCorp agreed to backdate the revised pricesxigting customers to 1 October
2009. GrainCorp notified the ACCC that it had vdribe Reference Prices in
accordance with subclause 5.6(a) of the 2009 Uakied on 22 April 2010.

GrainCorp published new prices to apply for the@®@1 season on 30 August 2010.
GrainCorp also published the ‘2010/11 Port Eleviee Schedule Summary’, a two-
page summary of the fees which apply to Port Teahfdervices. This summary notes
that customers should consult the relevant Agreg$eand appropriate Reference
Price Schedules, and not rely solely on the sumn@rginCorp notified the ACCC
that it had varied the Reference Prices in accaanth subclause 5.3(d) of the
2009 Undertaking on 30 August 2010.

Compliance with requirements

The ACCC considers that GrainCorp has compliedtanbigely with the requirement
to publish price and non-price terms. However,ghercurrently ambiguity around
the status of the 10 February 2010 version of thi& B/heat Port Terminal Services
(BWPTS) Agreement. The ACCC considers that, when Graip@aoiblishes more
than one BWPTS Agreement on its website, it sholddrly identify which of them
represents the Standard Terms under an acceptedaiidg. This will improve
transparency around the terms on which customeysgaia access to the Port
Terminal Services, and provide a clear startingipiair negotiation of the terms of
access to GrainCorp’s services.

The ACCC considers that in all other respects laonar of the arrangements for
publication of price and non-price terms from ti#®2 Undertaking to the Proposed
2011 Undertaking is likely to be appropriate.
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4.3.2 Own trading terms

The ACCC has not considered it necessary to audinGorp’s compliance with the
non-discrimination requirement contained in subs$ab.5 during the term of the
2009 Undertaking. The ACCC considers that subclausappears to have been
effective in ensuring that GrainCorp does not distrate against access seekers in
favour of its own trading division. However, the 8&C notes that there is currently
no requirement for GrainCorp to publish the termsubich it provides access to its
own trading division.

During the term of the 2009 Undertaking, GrainCoggotiated access agreements
with its customers—including the GrainCorp TradDigision—that differed from

the standard terms and conditions as set out imtheative Access Agreement at
Schedule 5 of the 2009 Undertaking. The ACCC nthta pursuant to the
non-discriminatory provisions of the Proposed 20htlertaking, GrainCorp must not
discriminate between different applicants or usefavour of its own Trading
Division.

The ACCC is of the preliminary view that, to enabl® assess GrainCorp’s
compliance with its non-discrimination obligatiofitss necessary for it to know
details of the access agreement reached by Grgn@tr its Trading Division.

The ACCC is of the preliminary view that it would Imore appropriate for the
Proposed 2011 Undertaking to include a provisiorGiainCorp to provide the
ACCC with a copy of the access agreement entetedniith its Trading Division.

In the draft revision to the Proposed 2011 Undémtakrovided in response to the
ACCC's preliminary views GrainCorp has proposeditiodusion of the following
subclause in clause 5:

(b)  Within five Business Days of executing an Acéegeement with its own Trading
Division, GrainCorp must provide to the ACCC a capyhat Access Agreement.

The ACCC’ preliminary view is that this change adatgly addresses its concerns.

4.3.3 Indicative agreement

GrainCorp has proposed to update the Indicativeegs@greement in the Proposed
2011 Undertaking to reflect the changes made duragptiation with access seekers
in March 2010. Given that the changes have resiiéed negotiation between
stakeholders, the ACCC is of the view that thedative Access Agreement is likely
to be appropriate. The ACCC has considered thesssised by AWB in its
submission relating to the removal of a price défeial between third party approved
and non approved storage, and the dispatch-deneuaragngements in the proposed
Indicative Access Agreement.

Price differentials based on grain storage location

Price differentials typically have been applieddwk wheat handlers depending on
the supply chain through which wheat has arrivegbat \While such differentials are
justified to the extent that they reflect differesdn costs of receival and handling
related to the source of the wheat, they also bay@otential for a port terminal
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operator to advantage providers of some up-cowpply chain providers relative to
that of others.

GrainCorp has removed the distinction between gaaining from third party
approved and non-approved storage which was cautdire 2009 Indicative Access
Agreement. This is reflective of the fact that grikom all third party storage sites is
treated the same on arrival at GrainCorp’s Porileal Facilities, and therefore
incurs the same costs. The ACCC considers thanGaaip’s decision to remove this
distinction is appropriate as it ensures that amgepifferentials are reflective of
differences in costs.

However, the ACCC notes that GrainCorp has retainegrice differential between
grain received from third party storage and GrampGoown up-country storage. This
price differential is appropriate only if the cadtreceiving and handling grain from
GrainCorp storage facilities is less than fromdlparty facilities. GrainCorp explains
this differential as due to a higher level of ressociated with receivals from third
party storages:

GrainCorp is exposed to the potential losses caogddilures on the part of those storing
grain prior to delivery to a port terminal to cldigstreat, or handle grain correctly. GrainCorp
is exposed to increased risk levels...

To account for the increased level of risk, somasnee of additional surety is requiréd.

Dispatch-demurrage arrangements

The ACCC notes the concerns raised by AWB in reteto the dispatch-demurrage
arrangements in the proposed Indicative Accessekgeat. The ACCC considers
that demurrage and liability arrangements are estual issues to be resolved
through commercial negotiation between parties. liEtdity arrangements in the
proposed Indicative Access Agreement are likelgag@ppropriate as a starting point
for commercial negotiation.

4.3.4 Negotiation

GrainCorp negotiated access agreements with &8 olistomers during the term of
the 2009 Undertaking. The negotiations were coretlitt accordance with clause 6
of the 2009 Undertaking, which specifies timefrafoggrovision of information, the
lodgement of an Access Application, and negotiatibterms by GrainCorp and the
Applicant.

GrainCorp is required under the Proposed 2011 Uakiag to provide access to
eligible customers on the Standard Terms discussgekction 4.3.1. However, the
Proposed 2011 Undertaking also provides that customay negotiate different
terms than the Standard Terms with GrainCorp tivelea better outcome for one or
both parties. GrainCorp is required to negotiagséhdifferent terms with the
customer in good faith. If the customer considbed GrainCorp is not negotiating as
required by clause 6 of the Proposed 2011 Undergakine customer may issue a
Dispute Notice and potentially bring the mattethe ACCC for arbitration.

% GrainCorp Submission to the ACCC in response toDraft Deteation issued 6 August 2009

September 2009, p.19.
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The ACCC notes the submission by Glencore to thduritivity Commission inquiry
regarding Glencore’s experience negotiating witaiBZorp:

GrainCorp refused to negotiate with us in any famtil we initiated the
dispute resolution provisions of the access unlega after which
GrainCorp immediately negotiated a realistic agreetmith us>

The ACCC considers that Glencore’s experience atdgthat the dispute resolution
provisions have functioned as an effective detémgainst GrainCorp refusing to
negotiate with access seekers in accordance vgthresments in the 2009
Undertaking.

GrainCorp is also bound by the non-discriminatiequirement in subclause 5.5 to
ensure that the terms negotiated with access seakenot on the whole less
advantageous than those applying to GrainCorp’stoading division.

The ACCC considers that the process in clausetBeoProposed 2011 Undertaking is
effective in enabling access seekers to negotigéerms of access with GrainCorp.
The ACCC also considers that the dispute resolytrorisions, discussed in section
4.3.5, are an effective restraint should GrainGagk to avoid its obligation to
negotiate in accordance with the Proposed 2011 rthideg.

4.3.5 Dispute resolution

GrainCorp is required to provide the ACCC with am@al report of any material
disputes in relation to Access Agreements, andiasgutes raised by Applicants,
Users, or GrainCorp during the previous 12 montiode At the time of writing, the
ACCC has not been notified of any formal disputedar the 2009 Undertaking
between GrainCorp and access seekers.

As noted in section 4.1.4, access seekers ard@ldése a dispute regarding a
decision by GrainCorp to unilaterally vary the psat which Port Terminal Services
are provided under an executed Access AgreemeainGaorp’s proposed Indicative
Access Agreement has exempted fee variations tefechanges in Consumer Price
Index (CPI) from the client’s right to negotiatedaraise a dispute. The ACCC notes
that subclause 2.2 provides that where there isSramonsistency between components
of the Proposed 2011 Undertaking, the general tenithgake priority over the terms

in the Indicative Access Agreement in Schedulele ACCC considers that this
inconsistency needs to be rectified.

While the Dispute Resolution provisions have ndtheen tested in practice by
GrainCorp or access seekers, the ACCC considerthinanere existence of the
provisions may have facilitated negotiations. Atedadn section 4.3.4, it is likely that
the threat of arbitration by the ACCC has beencéiffe in ensuring that GrainCorp
negotiate with access seekers as required by 0@ @Adertaking.

The ACCC considers that the dispute resolution é&aork in the 2009 Undertaking
has worked well. The ACCC therefore considers firapriate that GrainCorp has
submitted a similar framework for the Proposed 20h#lertaking.

% Productivity Commission 2018Vheat Export Marketing ArrangemenReport no. 51, Canberra,

p. 181.
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The draft revised undertaking exempts price risggflect CPI changes from the
dispute resolution provisions of the Proposed 20adertaking. It is the ACCC'’s
preliminary view that this change adequately adsi#gshis issue.

4.3.6 Publication of information

The ACCC considers that unequal access to keyt@oninal information confers a
marketing advantage on GrainCorp relative to ottoer-vertically integrated wheat
exporters using GrainCorp’s port terminals. In ordeaddress this issue and to
introduce a greater level of transparency, an abbg was imposed on GrainCorp
under the 2009 Undertaking to publish key port teahinformation.

During the term of the 2009 Undertaking GrainCaoag published information on key
port terminal information, including in relation tiee stocks of bulk wheat and other
grain at each port terminal, cargo nominations, rovdinated monthly export
capacity. GrainCorp is obliged to report on eacthefabove matters on a monthly
basis.

The ACCC considers that the obligation on GrainGorpublish key port terminal
information (such as vessel nomination applicafiemsler clause 10 of the 2009
Undertaking appropriately balances the legitimatsitess interest of the provider
and the interests of persons who might want adcetb& service by increasing
transparency of nominations that have been madéeasédning the opportunity for
GrainCorp’s marketing arm to misuse key port teahinformation relating to other
wheat exporters. The ACCC considers that clauss il 2009 Undertaking has
provided access seekers with sufficient informatiarkey operational matters at
GrainCorp’s port terminals whilst not imposing uhdprescriptive regulation on
GrainCorp.

In addition, the ACCC considers that port termicegbacity information forms a part
of the benchmark for the commencement of negotiatawound port terminal access,
service pricing and performance. The ACCC notes@rnainCorp publishes
information on available capacity at each of itsni@als on a voluntary basis.
GrainCorp’s performance in this regard was a reilefactor informing the ACCC'’s
preliminary view that the overall approach of thnelertaking and the capacity
allocation arrangements are appropriate (discusselthpters 3 and 5).

The ACCC is of the preliminary view that it is appriate that GrainCorp will
continue to have an obligation to publish key penninal information under clause
10 of the Proposed 2011 Undertaking.

4.3.7 Publication of performance indicators

In its Decision to Accept the 2009 Undertaking, #&CC, while not seeking to be
prescriptive of what service performance indicasirsuld be included in an
undertaking, noted the following possible indicator

= Ship rejections;
= Cargo assembly times;

= Transport queuing times;
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= Port blockouts;
= OQOvertime charged; and
= Demurrage.

During the term of the 2009 Undertaking GrainCaoas published performance
indicators in accordance with clause 11 of the 2008ertaking in relation to:

= Vessels failing survey;

= Average daily road receival rate (to be providedthly);
= Cargo nomination applications rejected;

=  Monthly tonnes shipped,;

= Port blockouts; and

= Average cargo homination application assessmemistim

In its Decision to Accept the 2009 Undertaking, ethinvolved assessing whether the
indicators proposed by GrainCorp satisfied the AGQ€quirements (as set out
above), the ACCC stated that the indicators pragpbdsgeGrainCorp would:

appropriately balance the legitimate businesséstsrof the provider and the
interests of persons who might want access toghéce by providing a
degree of transparency around the level of setwteg provided to wheat
exporters, and

assist potential access seekers in assessingphepapteness of the price
offered for a servicd’

In reviewing the operation of the 2009 Undertakimgg ACCC notes that GrainCorp
has published the average daily road receivaloete ‘days of receival’ only,
excluding days where no grain is received via toadsport. The ACCC considers
that the average daily road receival rate is phbtisto provide transparency around
the rate at which GrainCorp is able to receivergfieam road transport, in order to
inform negotiations between GrainCorp and acceslsess. The ACCC considers that
for this purpose it is appropriate for GrainCorgeielude the days on which no grain
is received via road transport in its calculatibnhe Daily Road Receival Rate. Also,
GrainCorp did not publish the road receival ratenthty as required under clause 11.

With respect to the performance indicators on wig@cainCorp reports, the ACCC
notes that the 2009 Undertaking requires Grain@mrpport the indicators
disaggregated by port within two months of the ehthe period to which they relate.
The ACCC is concerned that the reports of perfogaandicators by GrainCorp have
not been at the required level of disaggregatidso Ahe two-month window for
compliance with the reporting provision createsianecessary monitoring burden on

37 ACCC,GrainCorp Operations Pty Ltd Port Terminal Servidexess Undertaking - Decision to

Accept 29 September 2009, p. 315.
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the ACCC. Therefore, the ACCC is of the view tlmet Proposed 2011 Undertaking
would be more appropriate if a provision was ineldidhat GrainCorp will notify the
ACCC within five business days that it has publéheeport on its website.

The ACCC considers that the key performance indisagainst which GrainCorp
has reported under the 2009 Undertaking have pedvadcess seekers with sufficient
information on the level of service provided by @€orp. It is therefore of the
preliminary view that it is appropriate that Graor@ continue to report against these
performance indicators (on a port-by-port basigjanrthe Proposed 2011
Undertaking.

The draft revised undertaking adequately addrdbssegreliminary view that
GrainCorp will notify the ACCC within five businesiays of publishing a report
pursuant to clause 11. It is the view of the AC@G@t this change adequately
addresses this issue.
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5 Capacity Management

5.1 GrainCorp’s Proposed 2011 Undertaking

Capacity management provisions are at Clause 9ahGorp’s Proposed 2011
Undertaking. These provisions include requiremémfsublish information regarding
availability, booking and use of capacity at Gran®s port terminals.

Clause 9 also includes provisions regarding vanatif the Port Terminal Services
Protocols (PTSP) and a requirement to refrain feomduct that hinders access to the
Port Terminal Services by third parties.

Notwithstanding the general approach taken withRteposed 2011 Undertaking to
roll forward the 2009 Undertaking, there are sosyeats of the provisions regarding
the management of capacity that differ from thamgements that the ACCC
accepted in 2009. In particular, the PTSP in Sclee8linave been varied from those
that were a part of the 2009 Undertaking accepyetthd ACCC.

These changes to the PTSP and the application@erdtmn of the variation
provisions of the 2009 Undertaking to effect thoBanges are considered in this
chapter.

5.1.1 Continuous disclosure rules

Continuous disclosure rules set out in clause BtheoProposed 2011 Undertaking
make provisions unchanged from the 2009 UndertatkiagGrainCorp will publish
on its website:

(a) A statement setting out GrainCorp’s policies amatpdures for managing
demand for the port terminal service—the PTSP seinoSchedule 3 to the
Proposed 2011 Undertaking

(b) A Shipping Stem (to be updated each Business Bsighg out specified details
in relation to nominations of cargos to be shipped.

5.1.2 Substance of the PTSP

The PTSP are central to the relationship betwe@amGorp and customers accessing
its port terminal facilities. Clause 9.2 of the posed 2011 Undertaking requires
GrainCorp to comply with the PTSP, as varied frametto time, and the PTSP is a
part of concluded access agreements between Gr@radd its customers.

PTSP as accepted in 2009 Undertaking

Under the PTSP at Schedule 3 of the 2009 Undedakimstomers made a cargo
nomination application (CNA) to book capacity. G«@orp accepted bookings,
including from its own trading arm, on a first canfiest served basis if capacity was
available for the nominated period.

The 2009 PTSP allowed GrainCorp clients some lianiiexibility to change the
specifications of booking once made. If a clienswaable to execute the booking the
booking fee was forfeited. The flexibility availgdlinder the 2009 PTSP included:
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= Substituting a nominated vessel that is a simiafqpming vessel and that will
arrive within 5 days of the most recent nominatstiheated time of arrival (ETA)

= Changing load port no later than 21 days from g8sgaed load date, subject to
certain conditions

= Two port loading
® Undertake stock swaps with another GrainCorp chehding suitable grain

In February 2010, during the first year of its 200®dertaking, GrainCorp offered
exporters a one off option to review their requiesnts for unpaid cargo nominations
on the stem for the May to September period whiab taken up by a number of
exporters® The explanation for this over booking of capabiyyexporters is not
clear; however as grain export volumes from théegasStates did not fall in 2009/10
despite the poor harvest the excess of capacitgdabmay be due to misjudgement
on the part of exporters or the impact on the eaast market of events in the market
in Western Australia.

GrainCorp has emphasised that this was a one tffrothat will not be repeated in
future years.

PTSP in Proposed 2011 Undertaking

In May 2010 GrainCorp completed a variation of B¥ESP in accordance with the
provisions of clause 9.3 of the 2009 Undertaking @ne PTSP of the Proposed 2011
Undertaking (2010 PTSP) reflect those variatiorige Variations made were
principally to increase the flexibility available &xporters in the operation of
GrainCorp’s first come, first served capacity aditbon arrangements. The variations
included changes to the provisions for cargo notronaand inclusion of provisions
for wheat exporters to change aspects of confirnoedkings. The variations also
included minor changes to terminology and the isich of a terms and conditions
clause.

The differences between the 2009 PTSP and the POEP are detailed in this
subsection.

5.1.2.1 Terms and Acronyms
A new clause 1 sets out definitions of terms amdragns used in the 2010 PTSP.

5.1.2.2 Requested elevation period (REP) and confirmed elation period (CEP)

The 2010 PTSP include a distinction between a itgdeelevation period and the
confirmed elevation period and provides more fléiibin the elevation periods that
GrainCorp customers can nominate in a cargo nofomapplication.

Under the 2009 PTSP customers were able to nomanate month elevation period
with a starting date of either the first or fiftélerlay of the month. Under the 2010
PTSP, customers can also request, and have codfiarib day elevation period.

% GrainCorp Operations Limite&ubmission to the ACC@2 September 2010, p. 11.
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The two elevation period definitions are:

= Request Elevation Period (REP)This is the period in which the customer has
requested Elevation Capacity. The REP can be agefione month,
commencing on either the first or the fifteenth dhy calendar month, or a
period of any 15 days within the CEP, as nominatetess than 28 days prior to
the commencement of the elevation period.

= Confirmed Elevation Period (CEP).This is the period of time in which
Elevation Capacity is confirmed as being accepted bustomer, and will be
available at a particular Port Terminal. The CER loa a period of one month,
commencing on either the first or the fifteenth ¢y calendar month, or a 15
day period within the CEP, as nominated no less #8adays prior to the
commencement of that CEP.

5.1.2.3 Submission of Cargo Nomination Application (CNA) 3 days prior to
requested elevation period

Subclause 3.4.1 of the 2010 PTSP clarifies thainG@p will automatically reject a
CNA submitted less than 28 days prior to the conuasrent of the REP.

5.1.2.4  Acknowledgement of Acceptance (AOA) of a CNA, a ragested elevation
period and booking fee

Changes have been made regarding the acceptamaceusyomer of a CNA at
clause 9 of the 2010 PTSP as follows:

®  Subclause 9.1.1 of the 2010 PTSP clarifies thatlA @ill lapse if the customer
does not submit an AOA within two business days.60 pm AEST of the day of
notification of acceptance of a CNA.

®  Subclause 9.2 clarifies that a customer may ontgpicor reject the offer made on
an AOA.

Clause 9 now also clarifies arrangements regarti@d@ooking Fee when the
executed tonnage differs from the tonnage for wkiehBooking fee has been paid.
Added provisions are:

=  Where a customer executes Booked Elevation Capacdythe total tonnage is
less than the booked tonnage for which a Bookirgttas been paid, GrainCorp
will rebate to the customer an amount at the reieBaoking Fee rate for the
equivalent to the difference between the bookeddge and the actual tonnage
elevated up to a maximum of 10% of the original Bng Fee amourit’

=  Where a customer executes Booked Elevation Capacdythe total tonnage is
more than the booked tonnage for which a Bookirg s been paid, GrainCorp
will invoice the customer an amount at the rele\Bamking Fee rate for the

39 GrainCorp Operations Limite@ort Terminal Access Undertaking2, September 2010, Schedule

3, clause 1.
GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010, Schedule
3, clause 9.8.
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equivalent to the difference between the actualage elevated and the original
Booking Fee'!

5.1.2.5 Execution of booked elevation capacity

New provisions now make specific provisions in tielato the execution of booked
capacity. Booked elevation capacity must be execwithin the CEP and cannot be
carried forward to the next shipping year. The Bogkee is forfeited if the
customer does not execute Booked Elevation Capadityn the CEP plus a 5 day
grace period at the end of the CEP.

5.1.2.6 Request for a change load port and/or confirmed el@tion period

Changes made to the PTSP in 2010 allow customenske changes to approved
cargo nominations in relation to the time periocewlthe cargo will be shipped. This
change is in addition to the ability for custom&rsnake changes to the port from
which a cargo, or part of a cargo is to be shippkith was in place in the 2009
PTSP.

The 2010 PTSP provide that a customer may reqoesiange the load port or the
confirmed elevation period showing on the GrainCshjpping stem up to 21 days
prior to the nominated estimated time of arrivahofessel. GrainCorp will assess the
request subject to all relevant clauses in the PFSP

5.1.2.7 Managing booked elevation capacity

Changes included in the 2010 PTSP also allow custeoto divide booked elevation
capacity into more than one parcel during the CdPsa have the capacity delivered
as multiple lifts into multiple vessels. The alyildf GrainCorp to meet a request for a
change to the CNA will depend on other elevatiookings for the period?

5.1.2.8 Reducing and increasing booked elevation tonnage

The 2010 PTSP amendments include new provisioresfging the process for
decreasing booked tonnage (clause 13) and incebsimked tonnage and clarifying
the application of the Booking Fee when eithethese events occrt.

5.1.2.9 Vessel nomination

In its submission in support of the Proposed 20hidstaking GrainCorp states that
the 2010 variation to the PTSP included a reduatiathe period within which the
vessel could be swapped or changed from 21 dai8 ¢ays'® The ACCC notes that
this change to the PTSP occurred prior to acceptahthe 2009 Undertaking and

“1 GrainCorp Operations Limite@ort Terminal Access Undertaking2, September 2010, Schedule

3, clause 9.9.

GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010, Schedule
3, clause 10.

GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010, Schedule
3, clause 11.

GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010, Schedule
3, clause 12.

GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010, Schedule
3, clause 14.

4 GrainCorp Operations LimiteGubmission to the ACC@2 September 2010, p. 1.

42

43

44

45

43



was incorporated in the PTSP that formed part ®fthdertaking accepted on 24
September 2009. Clause 11 of the 24 SeptemberR08® (which, unchanged,
becomes clause 17 in the 2010 PTSP) provides thedgsel nomination must be made
a minimum of 10 days prior to the nominated vessémated time of arrival.

5.1.2.10 Estimated time of arrival

The 2010 PTSP clarify that the vessel estimated tifrarrival nominated by the
customer must be within the CEP.

5.1.2.11 Assigned Load date

The 2010 PTSP includes the obligation on GrainGloapits notification to the
customer of an Assigned Load Date will occur withibusiness day of receipt of an
estimated time of arrival (ETA) Nominatidh.

5.1.2.12 Vessels arriving outside the confirmed elevation p®d — no amendment to
assigned load date requested

The 2010 PTSP includes a new clause to establiahgaments for vessels arriving
outside their CEP where no amendment to the as$igae date was made. These
arrangements cover arrangements when a new loadrdat be assigned and when
the booking fee is forfeite.

5.1.2.13 Vessels failing regulatory survey

Provisions in the 2010 PTSP regarding vesselstaiiegulatory survey have been
augmented to deal with situations where failingutatpry survey results in the vessel
not being able to load until an elevation periolibfeing the CEP. Subclause 36.3
provides for application of an additional storage from ten days after the assigned
load date and the assigning of a new load datec|&ude 36.4 clarifies loading
priority when these circumstances ar%e.

5.1.2.14 Late or cancelled vessels

Under the PTSP forfeiture of the Booking Fee anditamhal storage charges apply
when a vessel is not available for loading. The®BTSP changes increased the
grace period allowed before these penalties appiy five days' to ten day¥ of the
Assigned Load Date.

47 GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010, Schedule

3, clause 15.2.

GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010, Schedule
3, clause 16.1.

GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010, Schedule
3, clause 22.

GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010, Schedule
3, subclauses 36.3-4.

GrainCorp Operations Limite®ort Terminal Access Undertaking4, September 2009, Schedule
3, clause 25.

GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010, Schedule
3, clause 37.
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5.1.3 Variation of PTSP

Subsection 9.3 of the Proposed 2011 Undertaking-etwisiunchanged from the
2009 Undertaking—sets out certain requirementsrdigg variations made to the

PTSP and the process for variation of the PTSP.

The requirements regarding the varied PTSP ardghbgtmust:

be consistent with:

» the objectives of the undertaking (set out in atali? of the Proposed 2010
Undertaking)

= GrainCorp’s obligations to provide non-discrimingtaccess in accordance
with clause 5.5

include an expeditious dispute resolution mechari@gmdealing with disputes
relating to decisions made by GrainCorp under th8RP(but need not include
independent binding dispute resolutih).

The elements of the variation process are that:

before GrainCorp can vary the PTSP, it must conduweinsultation process
which involves:

= preparing and circulating proposed changes toasted parties, and to the
ACCC, along with an explanation for the amendment

= allowing users and applicants at least 10 Busibess to review and respond
to the proposed changes

= GrainCorp collating, reviewing and actively considg the responses
received from interested parties

Any variation must be published at least 30 daysr ppo the date on which it is to
become effective in the same locations as it phetists PTSP

GrainCorp must provide the ACCC with copies of ¥heations to the PTSP
promptly following publicatior??
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GrainCorp Operations Limite®ort Terminal Access Undertaking2, September 2010,
subclauses 9.3(a)(i)-(ii).

GrainCorp/Port Terminal Services Access Undertakidgted 22 September 2010, Schedule 3,
subclauses 9.3(a)(iii)-(iv), 9.3(c).
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5.2 GrainCorp and third-party submissions

5.2.1 GrainCorp’s submission in support of the Proposed 2 011
Undertaking (22 September 2010)

In its submission in support of the Proposed 20hdldstaking, GrainCorp states that
the 2009 Undertaking allowed it sufficient flexibylin its port operations to meet the
demands of customer3With respect to the 2010 PTSP it states that it:

... made the following port protocol changes for tlemefit of customers:
= Shipping windows were increased from 5 days todysdefore penalties were applicable.

= The period in which a vessel could be swapped angbd was reduced from 21 days to 10
days.

= Once elevation capacity was booked by customexsipility to move the time in which this
service was delivered was increased, without adtiadal fees applying to move booked
elevation from month to month, forward or backjtdpinnage, change grain type and move
from port to port if capacity was available.

= Booking fee forfeiture was changed to allow a cospone shipping month plus 5 days to
‘perform’ (i.e. accumulate a cargo or supply aséssel within the time periods provided by
the Protocols). Previously, the booking fee wagefted where a customer where a customer
was unable to perform within 5 days of the ETR.

In addition, GrainCorp notes that the issue of snpendents’ access to inspect cargo
samples was resolved through provisions in thesscagreements concluded with
clients, with the Grain and Feed Trade AssociatieAFTA) acknowledging

changes’

5.2.2 Australian Grain Exporters Association (AGEA) submi ssion to the
ACCC Issues Paper

AGEA provides comments on a number of aspects ainGorp’s Proposed 2011
Undertaking, including the substance of, and tloegss for variation of, the PTSP.
Comments are also made on the substance of theativdi access agreement which is
addressed in chapter 5 of this draft decision.

In its submission AGEA stated that it ‘does notdoed that GrainCorp’s port loading
protocols have been fully tested in terms of thétglbo efficiently allocate port
loading capacity due to the small crop on the eaast in 2009. This is likely to be
tested in the current seasdh.’

AGEA also states that ‘[s]imilarly, it is hard te ldefinitive on whether the “first
come, first served” approach to allocation of cayas sufficient to efficiently
allocate resources in a year where demand excapgb/sas this has not yet been
tested. In principle, AGEA believes that the “ficetme, first served” approach can

5 GrainCorp Operations LimiteGubmission to the ACG@2 September 2010, p. 9.

5 GrainCorp Operations LimiteGubmission to the ACG@2 September 2010, p. 9.

> GrainCorp Operations Limite&ubmission to the ACC@2 September 2010, p. 9.

% Australian Grain Exporters Associatid@ybmission to ACCC Issues PapE) November 2010,
p. 2.
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work efficiently, however, the effectiveness wi#é bnpacted by a couple of factors,
such as whether:

= GrainCorp over-allocates or favours its tradingsion (this has not been evident
to date)

* inland inefficiencies/capacity allocation overridest capacity allocatior?®

With respect to the provisions in the Proposed 20ddertaking regarding variation
of the protocols, AGEA states:

‘The flexible approach to the pddading protocols [i.e. allowing GrainCorp to vadhge port
loading protocols without seeking formal approvahf the ACCC] has not caused any
concerns. AGEA supports this flexibility as partloé framework and is not aware of any issues
for Australian wheat exporters as a result of fleisibility.’ °

5.2.3 AWSB (Australia) Limited submission to the ACCC Issu es Paper

In its submission AWB comments on the offer madé&SbginCorp in February 2010
for exporters to review their requirements for khay-September 2010 period and
withdraw unwanted nominations without forfeitingethooking fee. AWB states it

was prevented from booking required slots durirad geriod and implies that this
inability was due to the bookings made by GrainGo@ading arm. AWB further
states that ‘its analysis indicates that GrainGotgding arm represented as much as
41% of all slots booked through the Period [Maypeptember 2010]'.

It is also AWB’s assessment that this one-off deni®y GrainCorp is evidence that
‘GrainCorp’s proclaimed “disincentive” in realitynty applies to true third partie8"’

The AWB submission also provides views on the 2gdration to GrainCorp’s
PTSP. It is AWB's view that:

... the lack of rigidity in relation to capacity, ffitig slots across time and geographic location
effectively means that AWB’s exporting activitielam take place in accordance with the
subjective views of GrainCorp port operations. AWBuld prefer to see the market deal with
surplus slots, and a secondary market should leetaltiade slots freely. Such an approach has
no negative effect on GrainCorp (as it still reesiits “take or pay” fee), but has the positive
effect of augmenting an exporter’s ability to difgénfluence its operational outcomes, rather
than havingego rely on uncertain outcomes assatiatth GrainCorp’s purported port
“flexibility”.

5.2.4 Timothy Bush submission to the ACCC Issues Paper

Mr Bush’s submission provides views on the quasdiibn and utilisation of capacity
at GrainCorp port terminals, and of the extent kiclv capacity exceeds utilisation. In
particular the submission notes that ‘the “avenatyjesation” of “nominal port

terminal capacity” i.e. 23-24% is calculated over last 6 years; the period of the

9 Australian Grain Exporters Associatidybmission to ACCC Issues PapEd November 2010,

p. 2.

Australian Grain Exporters Associati@ybmission to ACCC Issues PapEd November 2010,
p. 1.

¢ AWB (Australia) Limited Submission to ACCC Issues Papk2 November 2010, p. 1.

62 AWB (Australia) Limited Submission to ACCC Issues Papk2 November 2010, p. 2.
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longest running, most widespread drought in théeeag\ustralian state§® The
submission does not comment on the approach taita@dlocation used by
GrainCorp.

5.2.5 GrainCorp response to third party submissions (13 D ecember
2010)

GrainCorp provided a submission responding to cedbthe views expressed in the
submissions made by interested parties.

Response to submission by AGEA

GrainCorp notes in reference to AGEA’'s commentsureigg the protocol variation
process that it ‘cannot unilaterally modify the eawls. GrainCorp is required to
notify the ACCC of any proposal to modify the Pts, and any proposed
modification is subject to a formal consultatiomgess and period®

Response to submission by AWB (Australia) Limited

GrainCorp responds to a number of the statemerteisubmission by AWB. In
particular:

=  GrainCorp acknowledges that its booking fee is amadoy which port elevator
booking speculation can be prevented and statedhibavaiver of booking fees in
February 2010 was ‘in recognition of the dramakiartges in the availability of
exportable grain that occurred during the precettinge month§>

= In response to AWB statements that it was preveinted booking elevation
capacity for the period May to September 2010 beeafd the slots already
booked by the GrainCorp trading arm, GrainCorpestat

...under the first-in-first-served port elevation Bow processall exporters have an
equal opportunity to make bookings ... [and] ... expmrtcan consult the daily shipping
stem to see what capacity has been booked and wkjmirter has booked the capaéfty.

GrainCorp also states that bookings in favourobiwn trading operations were
not excessive and did not prejudice any other dgpgiven its ‘elevation
bookings [during the May to September 2010 periegiesented 41% of
bookings made (being 30% of available capacity) @ralnCorp’s bookings,
therefore, represented only 13% of total elevatiapacity available during the
period.’

In response to AWB'’s submission regarding the bogdkifor GrainCorp’s trading
arm GrainCorp further notes that each of the thrdk handlers conduct most of
their export activity in the states where they htnaar storage network.
GrainCorp states that ‘the comparisons made by A&t/een the quantum of
bookings made by GrainCorp on the eastern Australgpping stem, and the

% Timothy BushSubmission to ACCC Issues PapE2 November 2010, p. 9.

GrainCorp Operations Limite®Response to third party submissiph8 December 2010, p. 1.
GrainCorp Operations Limite®Response to third party submissiph8 December 2010, p. 2.
GrainCorp Operations Limite®Response to third party submissiph8 December 2010, p. 2.
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quantum of GrainCorp’s bookings on the South Alisinashipping stem, is
contextually misleadind’’

= In response to AWB comments on the 2010 PTSP, Gaamdisagrees with the
AWB view that the subjective views of GrainCorp iagh AWB'’s export
activities.

= GrainCorp expresses strong views against the AVépgsal for a secondary
market to trade booked slots. GrainCorp’s concaraghat:

...'creation of a secondary market for port elevatiapacity would lead to:
= speculative booking of capacity by traders at geaks ...,

= anincrease in the cost of elevation [due to] rethium” demanded by the secondary
market ...,

= false market signals based not on export demandybthe activities of parties seeking to
speculate in, and make windfall gains from, traddteyation capacity,

= adecrease in port elevator efficiency driven byastainty created by speculative trading of
elevation capacit§?

5.3 ACCC view

5.3.1 Continuous disclosure rules

GrainCorp publishes its shipping stem, updatedydaii its website in accordance
with the continuous disclosure requirements of kuse 9.1 of the 2009
Undertaking. The ACCC notes that subclause 9.hshgth continues disclosure
rules contained in the WEMZ.

GrainCorp also publishes grain elevation capadigaah of its ports and a table
showing remaining, unbooked capacity on a dailysh&¥hen available capacity is
affected by external factors, GrainCorp provideggplanation of the circumstances
on its website and the consequences for availagaaity. Two instances have arisen
where this has been necessary in the 2010/11 season

First, capacity at Geelong port was reduced aag#oavailable for export cargo
accumulation was limited by an anticipated largaldarvest and consequent high
demand for storage of grain received ex-farm. Secthre Queensland floods have
severely damaged rail infrastructure and Fisherlslands is consequently likely to
be dependent on receivals by road only for an ipatied three months.

The ACCC is of the view that, during the periocbpgration of the 2009
Undertaking, GrainCorp's disclosure of informatregarding total and remaining
available capacity assists the market and enabtesa seekers to plan and to obtain
needed capacity.
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GrainCorp Operations Limite®Response to third party submissiph8 December 2010, p. 3.
GrainCorp Operations Limite®Response to third party submissiph8 December 2010, p. 4.
%9 Wheat Export Marketing Act 2008. 24(4).
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5.3.2 PTSP

Capacity management
GrainCorp allocates elevation capacity on a fioshe, first served basis, with CNAs

prioritised in the order they are received. Expsrt@ok slots on the GrainCorp
shipping stem for which a non-refundable bookingitepaid.

The ACCC notes that the PC final report discus#tedrative approaches to capacity
allocation and noted the significant role that s can play in efficiently allocating
limited port capacity. The PC stated that, while #luction system operated by CBH
could be improved, it should be continued and that

... other port operators might also consider adopdisgnilar system where there is a likelihood
of excess demand for port capacity at certain pamtime (a shifting peak demand problem
driven by movements in the supply and demand fazat)°

The ACCC acknowledges the economic benefits of gtaakrangements to allocate
scarce port terminal services. However, the ACQGO abtes that introduction of an
auction system involves considerable costs for BtinCorp and its customers,
including of design, implementation and transiteord has not been raised by
stakeholders in submissions to the ACCC issuesrpape

The ACCC is required to form a view on the appraggmess or otherwise of an
undertaking. Therefore, the ACCC'’s view is thas iikely only to be appropriate to
propose an alternative capacity management systeich-as an auction system—if
the arrangements of the Proposed 2011 Undertakendeanonstrated to be
inappropriate with regard to the provisions of Ri#t. In this regard the ACCC
notes that section 44ZZA(3), which sets out thetenathe ACCC should have regard
to in forming its view, includes the objects of PHA. In part, these objects are ‘to
promote the economically efficient operation ofe u$, and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective

competition in upstream and downstream markéts’.

The ACCC notes that the appropriateness, or otkerwif a particular capacity
allocation arrangement depenaider alia, on the effectiveness of existing or past
arrangements for the port facilities under consitien. While the practice by other
operators or in other markets may provide usetelligence in forming a view as to
what is appropriate in particular circumstances ihe individual circumstances
themselves which are of most importance.

The ACCC is of the view that, for a capacity allbaa method to effectively promote
economic efficiency, it should meet the followingykconditions:

® access seekers have information regarding avaitapacity necessary to plan
export activities and obtain needed port servicesapacity booking
arrangements operate efficiently and fairly

® Productivity Commission)Vheat Export Marketing Arrangements — final reptrfuly 2010,

p. 205.
L Competition and Consumer Act 205044AA(a).

50



= exporters have reasonable flexibility to enablecexen of booked capacity

= at peak times, when demand for port services bip g@goorters exceeds available
capacity, there are mechanisms to ensure that itapl@aes not go unused.

The ACCC notes that different arrangements forallexation of capacity exist across
the ports operated by the different BHC. In palicuan auction system operates in
Western Australia, whereas first come, first ser@gdngements operate along the
east coast and in South Australia. In forming anée to the appropriateness of a
proposed capacity management system, the ACCCdmysdiow well it meets, or is
likely to meet, these conditions. That one paréicghpacity management system
satisfies the conditions does not preclude a diffesystem also performing
satisfactorily against them in the same or diffe@rcumstances.

The following discussion considers the capacity aga@ment system that GrainCorp
has in place and which it is proposing should camifor the 2011-14 period.

I nformation regarding available capacity

On the first point, as noted above, GrainCorp hesita continuous disclosure
obligations and has also published information eomiag available capacity on its
website. Clarity in the specification and quanéfion of the capacity to which access
undertakings relate is a precondition for effecticeess arrangements.

The capacity of a port terminal to outturn graitoibulk carrier vessels depends on

factors including the type of port facility, theurs of operation, receival and storage
capacities, in addition to the capacity of the dbgwer. In turn, these factors are not
fixed, but may vary depending on the influenceamtdrs such as weather, the choice
of transport for delivery to port or the speed withich a vessel can be safely loaded.

GrainCorp publishes on its website an estimate arfthly elevation capacity for each
of its port terminals which is the capacity avaidato be booked on GrainCorp’s
shipping stem (estimated capacity). In its subraisgn support of its 2009
Undertaking lodged in April 2009, GrainCorp prowideformation in relation to the
aspects of capacity —shipping, storage and intakbielwtogether determines
‘nominal’ port capacity (nominal capacit{ Estimated port capacity is determined
by nominal capacity and also by expectations dmto a facility is used—for
example the number of different grains and gra@asgathrough-putted.

GrainCorp has informed the ACCC that the valuegyaed to each of these main
determinants of port capacity are calculated orbtsss of factors such as the
proportion of intake arriving by rail and road aheé speed with which vessels can be
safely loaded. As the GrainCorp April 2009 subnoissshows, the limiting factor on
overall port capacity differs from port to port eépling on the characteristics of the
terminal facility.

The ACCC notes that the nominal capacity at eachipadetermined by which of the
aspects of capacity is the limiting factor and thatestimated capacity available for

2 GrainCorp Operations Limite&ubmission to the ACCC — Port terminal servicesuadting 16

April 2009, Table 11 p. 32 (available on ACCC weédsi
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booking by grain exporters differ from this nomigapacity data provided by
GrainCorp. In situations where GrainCorp has ne¢dedljust available capacity it
has provided its explanation of where the tighterstraint has emerged—such as
available storage at Geelong during December 2@d@anuary 2011 and road
receival capacity at Fisherman Islands during #&réod when rail transport is out of
commission.

Publication by GrainCorp of its shipping stem imfaymity with the continuous
disclosure requirements set out in clause 9.1lePttoposed 2011 Undertaking
enables access seekers to monitor when, and by wiawkings are being made, as
well as when and where capacity constraints aregnte

Allocation of capacity

As noted, bookings for shipping slots are takerGhbginCorp on a first come, first
served basis. The information provided by GrainQegarding its shipping stem and
the elevation capacity available at its ports ai@ecess seekers to assess the
availability of capacity against their export neadsl to make bookings in required
months before all slots are booked. It also pravit@nsparency regarding the
bookings made by GrainCorp for its trading arm.

The ACCC notes concerns expressed by AWB that G@amheld an estimated

41 per cent of the bookings on its shipping stentlie May to September 2010
period and that this exceeded bookings by any atader. The ACCC also notes that
GrainCorp has stated in its submission in resptms@rd party submissions that total
bookings for the period in question were 30% ot ptevation capacity and that its
own bookings were 13% of that capacity.

In its submission AGEA noted that there was no eva# that GrainCorp over
allocates or favours its trading division, but at&ted that the first come, first served
approach to allocation had yet to be tested inaa yden demand exceeds capacity.

The ACCC considers that hoarding of capacity ostisn by GrainCorp would raise
serious concerns in relation to compliance withrtbénindering access provision of
its current Undertaking. The ACCC has inquired ii® bookings made by
GrainCorp on its stem during the 2010-11seasontarahte, has not found evidence
that bookings by GrainCorp’s trading division bledkout capacity on the stem.
Rather, bookings by all traders have appeared@stdm progressively and this is
true for bookings by GrainCorp’s trading divisianaell as for other exporters.
These bookings by all traders resulted in capdtgg fully booked for some port
services on the GrainCorp shipping stem.

However, the ACCC considers that concerns exprdsgsthkeholders regarding the
practice of ‘speculative’ bookings made when adratbes not have a sale booked do
not, alone, warrant a discontinuation of the ‘fcetme, first served’ system of
capacity allocation in the case of GrainCorp. Rattihee ACCC is of the view that the
2009 Undertaking enables access seekers to olge@ssary information regarding
total and remaining capacity at GrainCorp ports tatl booking arrangements
appear to have operated effectively and in accaaarth the non-discrimination
provisions of the 2009 Undertaking. The ACCC igd¢fiere of the preliminary view
that continuing the first come, first served capaallocation arrangements in
Proposed 2011 Undertaking is likely to be apprdpria
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It is also the view of the ACCC that the 2009 Undking enables access seekers to
obtain necessary information regarding total amdaieing capacity at GrainCorp
ports and that booking arrangements operate etfflgiand in a non-discriminatory
manner. The ACCC is therefore of the view thas ippropriate that the Proposed
2011 Undertaking continues these arrangements.

Executing booked capacity

With respect to the second condition effective c#gananagement should meet, the
ACCC notes that there are many factors that camaatrgxporter plans. These include
disruption to the supply chain—from weather comlis that impact harvest timing
and grain quality through up-country storage aaddport to port, as well as events at
port.

Variations to the PTSP made by GrainCorp in May®@pibvided shippers with
further options to use a booking once made—inclythy changing the elevation
period and splitting cargos into multiple lifts\asll as by changing the load port for a
nomination, subject to availability given other ko@s on the shipping stem.

These changes support greater efficiency in thisation of port capacity by
allowing shippers greater flexibility to executetslthey have booked on the stem.
Bulk wheat exporters are now able to make chargehkipping arrangements in light
of supply chain developments not in accord witheztations at the time a booking
was made. A shipper encountering difficulties acglating a cargo within the
booked elevation period can apply to GrainCorp twenthe booking to a later
elevation period in which capacity is still availprovided it is within the shipping
year.

However, it is the ACCC considers that this bensflikely to be limited to periods
when ports are operating with spare capacity aatd@nainCorp is therefore able to
accommodate requests from shippers to move shipgjates into later elevation
periods or to split cargos between elevation period

Minimising unused capacity at peak times

The ACCC is of the view that the main concerns raigg the effectiveness of
GrainCorp’s capacity allocation system relate talpeeriods when the flexibility

built into the PTSP is not available in practicedo congestion on the stem. The
ACCC notes that while total available capacity asrGrainCorp’s port facilities is
significantly greater than average annual demama@ demand is very variable and
grain exports are highly seasonal. As a consequéme® can be significant periods
when capacity at a particular facility is fully deedl and flexibility available to
shippers is severely limited. Moreover, there anit$ on the extent to which the
elevation services can be substituted between Goapis port facilities.

At times of peak capacity at a port terminal, tkellhood is that, if an exporter is
unable to execute a booking it will not be possfblethe booking to be moved.
Instead, the booked elevation capacity may go uhuédéle other exporters, who may
have been able to utilise the slot, are unabletsad This is true for bookings by
GrainCorp’s trading arm as well those made by thady users.

Moreover, there is no incentive for the exporteacknowledge a problem executing
a booking early and return the capacity to GraipGxs the booking fee is still
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forfeited. Rather, the incentive is for the expottepersist until the time allowed to
execute the booking expires.

The ACCC sees two possible approaches to reduaeskiat capacity may go
unexecuted at times of peak utilisation:

= GrainCorp to have the ability to pro-actively maaatg shipping stem when the
stem is fully booked to identify emerging problemigh cargo accumulation and
take action to ensure capacity does not go unused

= exporters to have the ability to trade bookingas®o enable an exporter, who is
encountering difficulties executing a booking angowis able to reach a
commercial agreement with another shipper abldilisaithe slot, to transfer the
booking.

The ACCC considers that the first option is notrappate as, to allow GrainCorp
discretion with regard to utilisation of booked aajpy would result in uncertainty for
access seekers and the possible perception, dyreéldiscriminatory outcomes.

However, the ACCC is of the view that allowing erpos to transfer booked slots
would reduce the risk that capacity would go unustgokak times. It also enables an
exporter who does not need a slot booked at a pak-fime to seek a commercial
arrangement that reduces the loss incurred byotffeture of the booking fee.

The ACCC notes the proposal made by AWB for a sgagnmarket for capacity
booked at GrainCorp terminals and possible condbatssuch arrangements may
lead to traders making speculative bookings orskiggping stem with negative
consequences for the wheat export market. The AG&Giders that it is appropriate
for the opportunities to improve efficient allocatiand use of capacity by allowing
the exchange of booked slots between shippers ¢éxflered further.

However, the ACCC acknowledges that there maydbes rvith such an approach and
it is cognisant of the need to consider how arrareges that allow for the transfer of
slot bookings between exporters may affect theilagie business interests of
GrainCorp and whether port operations are likelgdaignificantly adversely
affected.

To come to a view as to the appropriateness olvallp exporters to transfer shipping
slots it is necessary to make a judgement as textent to which adverse outcomes
may outweigh the benefits of allowing transfers.

The ACCC has identified the following issues agvaht in assessing the benefits and
risks of allowing transfers:

= what are the potential gains arising from allowirapsfers; do other mechanisms
obviate the need for the transfer of slots

= would such transfers lead to significantly greafgeculation on the shipping
stems than occurs already
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= would such speculation give rise to different omrenadverse outcomes than those
arising from the over booking that has occurreckent seasons

As noted above, the ACCC considers that allowiagdfer of slots may result in
more efficient use of capacity at peak times byiocath the likelihood of capacity
going unutilised and facilitating the use of capably those who value it most highly.
Under a system where commercial transfer of abgloking is permitted, such
transfers may be at a premium or discount to tiggnad booking fee, depending on
demand for, and availability of slots as the conéd elevation period of the booked
slot approaches. In either case, the transfersgrery the capacity is utilised and is
going to the highest value in use. This is the cabether or not the booking was
made originally for speculative reasons or to npdgtned export needs.

The ACCC also notes that some market mechanismadlrexist whereby the slots
booked by a trader can be used to execute ano#uarts export task. These are the
practices of stock swaps and selling grain frebaard (FOB).

The ACCC recognises that it is established pradticexporters to make
arrangements to accumulate cargos for other tradestsip when they are not,
themselves, in a position to execute a booking. ABEC understands that these
arrangements between exporters occur without gingegto operational efficiency
issues at the port facilities. It is the ACCC’swithat allowing exporters to transfer
bookings on commercial terms takes this arrangemestep further by enabling
exporters to transfer the rights and obligatiorsoamted with the booking to the
shipper that is using it.

With respect to the practice by traders of utilisgiots to make FOB sales, the ACCC
understands that traders actually make speculbte&ings on the shipping stem on
the expectation that there will be an opporturotyniake an FOB sale. While there are
no doubt instances where the acquisition of gr& ffnay suit an exporter’s
circumstances this is unlikely to always be theecasd some exporters may prefer to
make their own up-country and cargo accumulatioangrements. Allowing transfer

of slots allows traders caught short of necesdaigylsading capacity the opportunity
to access additional capacity.

As noted, speculative booking of shipping slotgrbgers already occurs to a
significant extent. In each of the last two comgdeshipping seasons bookings on
GrainCorp’s shipping stem was approximately dodlidevolumes actually shipped.
It therefore seems likely that allowing transfeistiits may change how those who
take speculative positions on the stem utilisestbts booked rather than the actual
level of speculative bookings.

The ACCC notes also that there are inherent cuntib@incentive to speculate on the
shipping stem as capacity constraints may not eenarthe times and ports
anticipated when the booking is made. This has bkmly demonstrated in the
current 2010-11 season when weather has signifjcaffiected timing of the harvest
and grain quality. In these circumstances, acdgoisidf shipping slots in the first
months of the ‘normal’ peak period for speculafgposes would be likely to have
resulted in losses for the speculator.
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The ACCC recognises that arrangements by whichréxgocan transfer bookings
would have to be subject to appropriate conditidins.the ACCC's view that such
arrangements are best made by industry particigmantsotes the following as being
appropriate conditions for transfer of slots:

transfers to be between customers with whom Graim@Gas an access agreement
in place

the transferor must meet GrainCorp’s usual tragdageincluding in relation to
any monies owed

the booking that is transferred carries all bookedngements as confirmed with
the transferor—such as port, elevation periodgassi load date, vessel

the transferee acquires all obligations, and ridid in relation to the booking
by the transferor at the time of the transfer.

The ACCC notes that provision for transfers in kb PTSP and the indicative
access agreement would be necessary.

The ACCC seeks views from stakeholders regardingfits and risks of allowing
transfer of booked slots and any conditions cometleecessary to ensure regarding
effective arrangements shipping slot transferahilit

Transfer of booked slots—issues for comment

The ACCC seeks comments and supporting informgsooh as experience in
overseas markets) on issues relevant to arrangerfwertansfer of slots, including
the following:

Possible benefits and risks of allowing transfers:

Provisions for transfer of slots:

what are the potential gains arising from allowiransfers
do other mechanisms obviate the need for the gan$islots

would such transfers lead to significantly greateculation on the shipping
stems than occurs already

would such speculation give rise to different orenadverse outcomes than
those arising from the over booking that has o@tlin recent seasons

specification of the rights/obligations that are subject of a transfer (eg as
confirmed on the shipping stem at the time of tians

conditions to be met by the transferor and traesfer
GrainCorp’s role and rights and obligations

implications for GrainCorp’s standard terms andditbons, PTSP and
indicative access agreement

Other limitations or conditions on the transfer
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In summary, ACCC is of the preliminary view thade in book slots may improve
outcomes but that risks are recognised. The AC@{escomments on whether the
trade of slots booked on the GrainCorp stem be pearand on the arrangements
necessary to enable the transfer of booked sltigele@ exporters in a manner
consistent with GrainCorp’s PTSP and contractuargements with its customers.

5.3.3 Changes in the 2010 PTSP

As noted above, the ACCC considers that the inttd of greater flexibility into

the PTSP through the May 2010 variation processrhpoved GrainCorp’s capacity
management arrangements, particularly at times 8pare capacity exists. However,
it is the view of the ACCC that the variation hasulted in lack of clarity with

respect to some aspects of the PTSP.

In particular the ACCC notes the following:

= definitions in clause 1 regarding ‘requested elevaperiod’ and ‘confirmed
elevation period’ lack clarity with respect to whitiese periods are 15 day
periods

= the definition of ‘vessel nomination’ in clausanbkes an incorrect clause
reference; the reference to clause 20 should batse 17

= interaction of clauses 15, 16 and 17 dealing wiliA Eestimated time of arrival),
assigned load date, and vessel nomination is eat.cl

It is the view of the ACCC that any ambiguity orcentainty regarding the operation
of the PTSP is not appropriate.

GrainCorp has informed the ACCC that it has idesdithe need to undertake a PTSP
variation process to address ambiguities and usioéigs that have become evident
since the last variation process was completedag B010. The ACCC is of the
preliminary view that it is appropriate for Grain@do consult directly with access
seekers regarding proposed changes to the PTSP.

5.3.4 Variation of PTSP

The provisions for variation of the PTSP contaiimethe Proposed 2011 Undertaking
roll forward the provisions of the 2009 Undertakimlgich applied to the variation
process conducted in April-May 2010.

This section discusses those provisions, with adamn the following issues:

= the comprehensive nature of the PTSP

= the process for varying the PTSP

= the ACCC'’s role in the process for varying the PTSP

Each of the 2009 undertakings accepted by the AGGlying to GrainCorp, CBH

and Viterra contain a version of port loading poatis, with a process for their
variation. These differ to some extent betweerdifferent undertakings. Each
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operator has varied its protocols since acceptaptbe ACCC and different issues
have arisen with these variation processes.

In assessing the PTSP submitted by GrainCorp anBTISP variation process, the
ACCC has taken into consideration the experienaaoh of the bulk handlers’
variation processes. The ACCC considers this tapgpeopriate given the object of
Part IlIA of the Act specified in s. 44AA(b) to

provide a framework and guiding principles to enege a consistent approach to
access regulation in each industry.

5.34.1 The comprehensive nature of the PTSP

The variation process followed by GrainCorp confedto the provisions of
subclause 9.3, including a consultation processhvbhegan on 21 April 2010.

However, prior to undertaking the variation pro¢cé&asainCorp published Port
Terminal Protocols Guidelines (Guidelines) in Jag2910. Stakeholders expressed
concerns to the ACCC about the introduction ofGhedelines and the ambiguity of
the Guidelines’ legal status. GrainCorp explairethe ACCC that the Guidelines
were developed to clarify and improve the operatibthe PTSP in response to
feedback and questions from industry. In Febru@®02the ACCC had discussions
with GrainCorp and expressed concerns about thegBoes. This resulted in
GrainCorp adding the following text to its website:

Note - The Guidelines do not form a part of the Undertglkand are intended to assist
with interpretation of the Port Terminal Protocofdy.

The Guidelines detailed such matters as elevaitioeftames and the scope of
refunds. In effect, GrainCorp’s development of @wgdelines to be read in
conjunction with the PTSP resulted in it having thaxuments in place that
dealt with access to port terminal services by wk&porters. Two issues arose
as a result of this.

First, notwithstanding the stated intent of develgghe Guidelines to clarify and
improve the PTSP, the existence of two documents gae to the potential for
uncertainty for shippers to the extent that theas wmconsistency between the
Guidelines and the PTSP.

Second, and more important, the access undertgkmeg by GrainCorp to the ACCC
is structured to incorporate the PTSP which setlweikey processes by which
GrainCorp will allocate port terminal capacity. Téigect of the Guidelines was to put
in place additional or alternative arrangements iy impact access to port terminal
services but which did not form a part of the asagsdertaking.

In March 2010, the ACCC had further discussionfiv@dtainCorp, which resulted in
GrainCorp agreeing to proceed with a formal vasiabf the PTSP in accordance
with the terms of its 2009 Undertaking. Howevegrthwas a lengthy period from
GrainCorp’s initial publication of the Guidelinea @s website to the formal variation
process, which commenced on 21 April 2010 and calsdl in May 2010.

The ACCC considers that clause 9.1(a) of the Prexgp@911 Undertaking (which
incorporates the Continuous Disclosure Rules aswgah section 24(4) of the
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WEMA), requires the published PTSP to be compraken¥he ACCC is concerned
that GrainCorp has not complied, at all times, \hils requirement.

To ensure clarity and certainty, the ACCC takespiiediminary view that subclause
9.1(a) of the Proposed 2011 Undertaking shouldnbenaled to provide that the PTSP
must be, and continue to be, a comprehensive statesh GrainCorp’s policies and
procedures for managing demand for the port ternsiexice.

The ACCC will actively monitor future compliance BrainCorp in this area.

5.3.4.2 Process for varying protocols

In 2009 the ACCC accepted a PTSP variation mecimabésed on an industry
consultation process rather than a formal ACCC albeuson process. In its Further
Draft Decision on GrainCorp’s 2009 Undertaking &@CC stated that it would
monitor the success of this variation model ane ig&kfindings into account in any
future review of access undertakirgs.

The ACCC recognised at that time that the modedptec for variation of the PTSP
carried some risks as the ACCC would not revievpadposed amendments to
determine their appropriateness. The ACCC furtle¢echthat this risk was mitigated
by:

® the inclusion of a robust consultation mechanism

= the inclusion of a provision allowing the ACCC teadt a breach of the amended
PTSP as a breach of the Undertaking

= the recommendation of a robust non-discriminatitovigion and the inclusion of
a provision that any variation to the PTSP mustla€e in accordance with and
subject to the non-discrimination provisions of Uedertaking.

As mentioned above, in assessing the approprict@idbe variation process
contained in the Proposed 2011 Undertaking, the @@&s taken into account the
experience of each of the bulk handlers in makigations to their protocols. The
ACCC considers that there are a number of minimiamdards that should apply to a
variation process, in order to ensure an efficisr@aningful and transparent
consultation process. This is addressed to thebine. 44AA(b) aimed at a
consistent approach to access regulation acrossdbstry.

The minimum standards that the ACCC considers ecessary for an efficient,
meaningful and transparent variation process are:

= adraft variation and an explanation for the changeculated to interested parties
and the ACCC

= areasonable consultation timeframe, which allavsreaningful consultation
between industry participants and the port operator

3 ACCC,GrainCorp/Viterra/CBH Operations Limited Port Temail Services Access Undertaking

Further Draft Decision23 December 2009, p. 223.
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= an obligation on the port operator to consider sgbions in good faith, with
submissions to be made publicly available

= an ability for the port operator to amend the dvaftation based on consultation,
without having to withdraw the draft variation astadrt another process

= areasonable period of time following publicatidradinalised variation before
the variation takes effect.

The ACCC considers that these standards shoulg appbistently across the
industry, while not necessarily resulting in ideativariation processes.

The ACCC has assessed the variation process Pradposed 2011 Undertaking
against these proposed minimum standards in ticesigon that follows. While the
variation process meets some of these standasd8,GRC considers that some
changes are necessary.

A draft variation and an explanation for the changes, circulated to interested
parties and the ACCC

The ACCC takes the preliminary view that claus€&@#i)(A) of GrainCorp’s
Proposed 2011 Undertaking fulfils this minimum staird.

A reasonable consultation timeframe, which allows for meaningful consultation
between industry participants and the port operator

GrainCorp’s Proposed 2011 Undertaking allows f@é0dusiness day consultation
period. The ACCC'’s preliminary view is that thisagpropriate.

An obligation on the port operator to consider submissionsin good faith, with
submissions to be made publicly available

GrainCorp’s Proposed 2011 Undertaking containgjairement for GrainCorp to
‘actively consider’ responses received in consultatThe ACCC takes the
preliminary view that the Proposed 2011 Undertaksngnlikely to be appropriate
unless the current requirements are extended s&GthmCorp is required to consider
responses to consultation in good faith. The AC@G@s1that this requirement is
contained in the existing undertakings applyingtteer port operators.

GrainCorp’s Proposed 2011 Undertaking does notigedfor the publication of
written submissions received during the variatioocpss. The ACCC takes the
preliminary view that the Undertaking is unliketylbe appropriate unless it contains
a provision specifying that GrainCorp must publbshits website written submissions
received during the variation process consultation.

In the revised version of the Proposed 2011 Unkierdgprovided to the ACCC in
response to this preliminary view GrainCorp hasraied clause 9.3(a)(iii) to read:

(C) GrainCorp collating, reviewing and considering ttessponses from interested
parties in good faith.

Also the following provisons have been included:
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(i) (D) subject to clause 9.3(a)(iv), within 5 busindagsof publishing on its webstday
written submissions received from interested pantieder this clause 9.3(a)(iii).

(iv)  GrainCorp is not required under clause 9.3(@)D) to publish on its website any
written submissions which are offensive, abusiveappropriate for publication.
GrainCorp will however provide any such submissitithe ACCC within 5 Business
Days.

The ACCC considers that these changes adequaidigsadits concerns and is of the
preliminary view that were the Proposed 2011 Uradeng amended in line with this
revision it would be more likely to be appropriate.

An ability for the port operator to amend the proposed variation based on
consultation, without having to withdraw the current variation and start another
process

The ACCC takes the view that, while not explicipvided for, the Proposed 2011
Undertaking does allow GrainCorp to consider respsrirom interested parties and
amend its proposed variation in response to caamtsuit before publishing the final
variation notice. However, problems have arisemhe variation processes of other
operators, resulting in the need for a variatiarcpss to be restarted to accommodate
desired changes to a proposed variation. The AG&0Gncerned that this is not in the
interests of efficiency and that port operatorsuthdve able to amend a proposed
variation, taking into account submissions madénguthe consultation process. In
the interests of certainty and transparency forgyske ACCC's preliminary view is
that the Proposed 2011 Undertaking is unlikelyg@appropriate unless it explicitly
recognises the ability of GrainCorp to amend a psepl variation based on
consultation, without commencing a new variationgess.

In the draft revised Proposed 2011 Undertaking idiexi’to the ACCC GrainCorp has
amended clause 9.3(a)(iii) to read:

(E) atany time during the consultation processarrttiis clause 9.3(a)(iii) GrainCorp may
prepare and circulate a further variation to theoposed changes to take into account
feedback from interested parties or from the ACJ®.avoid doubt, this clause
9.3(a)(iii)(E) does not require GrainCorp to recomnte the consultation process under
clause 9.3(a)(iii).

The ACCC is of the preliminary view that this prgpd change adequately address its
concerns and that were the Proposed 2011 Undegtakm@nded in line with this
revision it would be more likely to be appropriate.

A reasonable period of time following publication of a finalised variation before the
variation takes effect.

Clause 9.3(a)(iv) of GrainCorp’s Proposed 2011 Utadtéeng provides that the
variation must be published at least 30 days podne date on which it is to become
effective. The ACCC'’s preliminary view is that tberrent proposed timeframe is
likely to be appropriate.

Summary of required changes

The ACCC takes the preliminary view that GrainCerproposed 2011 Undertaking
is unlikely to be appropriate unless it is amentteceflect the following:
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= the inclusion of a requirement on GrainCorp to adersresponses received in the
consultation process on a proposed variation irddaibh

= publication on GrainCorp’s website, of written subsions received during the
variation process consultation

= a provision explicitly recognising the ability of&@nCorp to amend a proposed
variation based on consultation, without commenaimgw variation process.

As noted above, GrainCorp has proposed revisionset these concerns. It is the
ACCC'’s preliminary view that an amended undertakheg includes these provisions
is more likely to be appropriate.

5.3.4.3 The ACCC's role in the process for varying the PTB

As noted above, in the Further Draft Decision oaif8Corp’s 2009 Undertaking, the
ACCC considered the variation process for the PaisPat that time decided that it
was appropriate for GrainCorp to retain flexibilior varying the PTSP without the
ACCC determining the appropriateness of the prapheseiation, noting that the
variation mechanism could be strengthened in anyédwndertaking, if necessaf?.

The ACCC acknowledges that the PTSP is an operdtdmtument and, as such, a
degree of flexibility is required to ensure effici@perations at port. However, the
wide scope of the PTSP means that quite signifiaapécts of port operations, such
as capacity allocation, can be altered throughriatan to the PTSP without the
ACCC having any role in the variation process.

During the operation of the 2009 undertakings f®rainCorp, Viterra and CBH, the
ACCC has gained insight into the scope of the gatkchanges that could be made
through a variation to the PTSP. While the ACCQ stinsiders it important for port
operators to have sufficient flexibility to managgerations at portn certain limited
circumstanceshe ACCC considers that the lack of regulatoryrsigit is
inappropriate. These limited circumstances are her

= the proposed variation is material

= the proposed variation gives rise to concerns ueitleer the anti-discrimination
(clause 5.5) and/or the no hindering access (claugeorovisions of the
undertaking.

If these circumstances arise, then the ACCC mag aemritten notice to the port
operator outlining its concerns, with reasons. Upameipt of the notice, or earlier, the
port operator must withdraw the proposed variatidre ACCC considers it necessary
to support this notice making power with informatigathering powers. This issue is
discussed below (5.3.5).

As the ACCC considers that certainty, flexibilitycatimeliness regarding the
operation of the PTSP are of critical importandeeg the PTSP is the document by

" ACCC, GrainCorp/Viterra/CBH Operations Limited Port Temai Services Access Undertaking
Further Draft Decision 23 December 2009, p. 288.
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which the port operates, an approval role in retspieeach proposed variation is
inappropriate. The suggested role would be spadiiyiimited to the circumstances
set out above.

Hence, the ACCC takes the preliminary view thatuhdertaking is unlikely to be
appropriate unless it includes:

a) the ability of the ACCC to:

= gather the necessary information to assess whit@drmited
circumstances’ exist

= toissue a notice that the proposed variation sais@cerns in
relation to the provider’s anti-discrimination aodho
hindering access obligations.

b) an obligation on the port operator to withdraw pineposed variation
upon receipt of the notice.

The ACCC seeks comment from stakeholders on teigmnary view.

5.3.4.4 The mechanics of an ACCC role in the PTSP variatioprocess

How the proposed ACCC role would be applied tovdmeation process

Where the ACCC has concerns with the port opemmoposed variations, it would
raise those concerns with the port operator, andsscseekers if appropriate, prior to
issuing a notice.

In practice, the ACCC considers that the assessamehhotification would be applied
within the current timeframe for variation. Clau&8(a)(iv) of the Proposed 2011
Undertaking provides that the variation must belighbd at least 30 days prior to the
date it is to become effective (the effective da#e)noted earlier, the ACCC is
acutely aware of the importance of timeliness athriation process and the
consideration of operational certainty for the papérator and access seekers.

The ACCC considers that it would be required toésthe notice no less than ten days
before the effective date, taking into accountdaherall period of time specified for

the variation process in the Proposed 2011 Undegakuch a notice would include
reasons.

Effect of the proposed ACCC role once exercised

The effect of the ACCC issuing a notice and thepsed variation to the PTSP not
taking effect will depend on whether the noticates to the entire variation or only
part of it. If the notice relates to the entireigton, the variation cannot take effect
and the port operator will be required to commemoew variation process (if it still
wishes to vary the PTSP), that has been amendadbitess the ACCC’s concerns.
Correspondingly, if only part of the proposed vawoia is the subject of a notice, it

will not prevent the variation in respect of tha@$mnges not a subject of the notice. It
will only be possible for the ACCC to disallow thariation in part where the
proposed varied terms are not intrinsically related
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Suggested form of the provision
Notice of objection

9.4(a) If GrainCorp seeks to vary the Port Terminal SexsiProtocols in accordance
with clause 9.3, the ACCC may object to the propgossiation (or part
thereof). If the ACCC objects to a proposed vasiafjor part thereof) it must:

(a) issue a notice to GrainCorp stating that it objézthe proposed variation (or
part thereof), and why. Any such notice must bediphéd on the ACCC
website.

(b) Any such notice must be issued at least 10 dags fwrithe date on which the
variation is proposed to become effective.

(c) In issuing a notice under this provision, the ACQGst have regard to:
a. whether the proposed variation is material; and

b. whether the proposed variation gives rise to carander either the
anti-discrimination provision at clause 5.5 or tieehindering access
provision at clause 9.5.

(d) The ACCC may withdraw a notice issued under thisigron if in all the
circumstances it becomes aware that the reasonsgisgen the notice issued
under clause 9.4(a) no longer exist.

(e) If the ACCC issues a notice under clause 9.4(agim@orp will:

a. withdraw the proposed variation and commence avaation
process by placing a notice to that effect in axpn@nt place on the
GrainCorp website and notifying the ACCC in writirgy

b. withdraw the proposed variation as published iroest@ance with
9.3(a)(iv) and confirm the status of the existirggtFrerminal Services
Protocols by publishing a notice in a prominentplan the
GrainCorp website and notifying the ACCC in writing

In the draft revised undertaking provided by Graing; it has included provisions for
the ACCC to have the ability to issue a noticelgeotion. This is in line with the
drafting proposed by the ACCC with an additionavision that the ACCC must
issue a draft notice five business days beforengsanotice of objection.
GrainCorp’s revised draft is:

9.4  Obijection notice

(@) If GrainCorp seeks to vary the Port Terminah&aes Protocols in accordance with
clause 9.3, the ACCC may object to the proposeidtian (or part thereof). If the ACCC
objects to a proposed variation (or part theredf)nust issue a notice to GrainCorp stating that
it objects to the proposed variation and providiegsons for its objection. The ACCC will
publish any notice issued under this clause 9.dfathe ACCC website;

(b)  Any notice issued under clause 9.4(a) muss$feid at least 10 business days prior to the
date on which the variation is proposed to becoffectve.

(c) Atleast 5 business days before issuing a eatiler clause 9.4(c), the ACCC must
provide GrainCorp with a draft notice stating thiabbjects to the proposed variation and
providing reasons for its objection.
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(d) Inissuing a draft notice under clause 9.4{ch final notice under clause 9.4(a), the
ACCC must have regard to whether the proposed tiana

0] is material; and

(i)  amounts to a breach of the anti-discriminatiprovision in clause 5.5 or the no
hindering access provision in clause 9.5.

(e) The ACCC may withdraw a draft notice issuedenmtause 9.4(c) or a notice issued
under clause 9.4(a) if in all the circumstancelsetomes aware that the reasons specified in the
draft notice issued under clause 9.4(c) or theaeotssued under clause 9.4(a) no longer exist.

(f)  If the ACCC issues a notice under clause 9,4gaxinCorp will, within 3 business days:

()  withdraw the proposed variation and commenceew variation process by placing
a notice to that effect in a prominent place on@rainCorp website and notifying
the ACCC in writing; or

(i)  withdraw the proposed variation and confirnetktatus of the existing Port Terminal
Services Protocols by publishing a notice in a pr@nt place on the GrainCorp
website and notifying the ACCC in writing.

Also, GrainCorp’s revised draft adopts a consistégqiroach to the specification of
timeframes within the variation process. The minimperiod between publication of
the variation and the date on which it becomescéffe is at least 20 business days
(compared to 30 days previously).

The ACCC is of the preliminary view that a requimrhfor it to issue a draft notice
of objection prior to issuing a final notice is appriate. However, the ACCC notes
that the time between publication of the variatiatice—after the minimum 10
business day consultation period—and the issuirggdraft notice is 5 business days.
This is a very short time for the ACCC to respontithe ACCC also notes that this
function is intended to be used only where a viaats material and raises concerns
in relation to the non-discrimination or no hinahgyiaccess provisions of the
undertaking. The ACCC anticipates that, in theseuonstances, it will have time to
identify the concern and act if necessary.

Other mechanics

The ACCC notes that the Proposed 2011 Undertakiclgdes provisions for the
ACCC to authorise ACCC Commissioners to exercseawers in relation to its
functions regarding non-discrimination and arbitmatprovisions. The ACCC
considers that the introduction of a decision mgkwle into the undertaking and the
short timeframes attaching to that role, thatath#horisation provisions should be
extended and should apply to all ACCC functionsaurite Undertaking.

The revised draft of the undertaking provided isp@nse to the ACCC'’s preliminary
views by GrainCorp includes in clause 1.1 the siowi:

(b) The ACCC may authorise the Regulated Acces$dod Monitoring
Committee or a member of the ACCC to exercise @sidaanaking
function under this Undertaking on its behalf ahdttauthorisation may
be subject to any conditions which the ACCC maysep

The ACCC'’s preliminary view is that this change quistely addresses its concerns.
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5.3.5 Information gathering powers

The ACCC considers that for it to make an effectime appropriate decision in
relation to the Proposed 2011 Undertaking—inclugdingexample, on whether to
issue a notice in the terms specified above—ieessary to increase the ACCC’s
current ability to obtain relevant information frahe port operator in a timely
manner.

At present, the ACCC can obtain information frora gort operator through an
ACCC directed audit or on a voluntary basis. TheC&Cconsiders that neither of
these methods represents an appropriate way f&@@&C to obtain the relevant
information it requires to exercise the proposedgro

An ACCC directed audit only assesses whether thiegp@rator has complied with
clause 5.5(a) which requires it not to discriminagéveen access seekers in favour of
its own Trading Division, except to the extent ttiegt cost of providing access to the
other access seekers is higher. Assessing theperator's performance against the
non-discrimination clause may be a relevant comatamn for the decision on whether
to issue the notice; however, it does not encapesalathe information that the

ACCC would need in making the decision. For examplgoes not provide
information on the port operator’s compliance vitik no hindering access
requirements in clause 9.4.

The ACCC notes that conducting an audit would mtexthe ACCC with some
relevant information to make the decision as totiwlieto issue the notice, but the
information would be incomplete, and it may notpossible for the ACCC to receive
the information within the variation timeframe. Tetimess regarding the variation
process is discussed above, but the ACCC furthexsribat any extension of the
variation timeframe, even for the ACCC to investigavhether or not to make use of
this notice power, may give rise to uncertaintyaregng port operations and should
be avoided if possible.

Given the nature of the proposed ACCC power, afpigropriate for the ACCC to
have the ability to compel port operators to prevspecified information in a timely
fashion. Information gathering powers would alldwe ACCC to obtain information
from the port operator so that the ACCC can mageusd decision into whether or
not to issue a notice regarding a proposed variatio

The ACCC notes that if such provisions were ingkméo the undertaking, a failure
by the port operator to provide the informationuested by the ACCC would result
in a breach of the undertaking.

The draft revision to the Proposed 2011 Undertakimyided by GrainCorp
regarding information gathering powers includesimitclause 5 the following draft
provision.

> The ACCC notes that there is precedent for theigion of information gathering powers in

undertakings, as these powers are inserted intmee®7B court enforceable undertakings given
to the ACCC with respect to potential breachesecfisn 50 of the CCA.

66



5.7 Request for Information

(&) The ACCC may, by written notice, request Grairgto provide information or
documents that are required by the ACCC for theaes specified in the
written notice to enable it to exercise its powarfunctions in relation to this

Undertaking.

(b) GrainCorp will provide any information requesstey the ACCC under clause 5.7(a) in
the form and within the timeframe (being not ldssnt 14 days) specified in the notice.

The ACCC is of the preliminary view that that aneamdment to the Proposed 2011
Undertaking to include this proposed revised dngftn relation to an information
gathering power for the ACCC is appropriate.
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6 Conclusion

Overall approach

The ACCC has reached a preliminary view that theralapproach to access
provision as provided in the publish-negotiate-aabe arrangements of the Proposed
2011 Undertaking is appropriate and that preseeptix ante price regulation is not
necessary in the case of GrainCorp’s Proposed R@tigrtaking. Further, it is the
preliminary view of the ACCC that it is not apprate to strengthen the
publish-negotiate-arbitrate arrangements with fergeing rules at this time for
GrainCorp. The experience during the term of GramG 2009 Undertaking and the
ACCC's reasons for reaching these preliminary viesaset out in chapter 3 of this
draft decision.

Notwithstanding its preliminary view that the ovepublish-negotiate-arbitrate
approach of the Proposed 2011 Undertaking to agresssion is appropriate, the
ACCC is of the view that there are aspects of gfgr@ach that are not appropriate.
GrainCorp has addressed most of these issuestevinaft revision.

Publish-negotiate-arbitrate

The ACCC has reviewed the operation of the pubtispetiate-arbitrate provisions of
the Proposed 2011 Undertaking and considers thdiatance, they have been
effective in providing the transparency necessaryatcess seekers to obtain fair
access to GrainCorp’s port terminal services. theefore the ACCC's preliminary
view that more prescriptive provisions, such asipg or ring-fencing rules are not
required to be provided if certain amendments—idiclg inclusion of a requirement
for GrainCorp to provide to the ACCC a copy of guet terminal services access
undertaking entered into with its own trading diorts

Capacity management

The ACCC notes that different arrangements foralleeation of capacity exist across
the ports operated by the different BHC. In paticuan auction system operates in
WA, whereas first come, first served arrangemep&sate along the east coast and in
SA. In considering the appropriateness of the agpaoangements operated by
GrainCorp (a first come, first served system),ABCC has considered the
effectiveness of existing or past arrangementshif@port facilities operated by
GrainCorp. While the practice by other operatorsthrer markets may provide useful
intelligence in forming a view as to what is apprafe in particular circumstances, it
is the individual circumstances themselves whiehadmost importance.

It is the preliminary view of the ACCC that theargements for allocating shipping
slots established in GrainCorp’s 2009 Undertakiag provided an appropriate basis
for management of capacity at GrainCorp’s port teats. In particular, the ACCC
notes that the increased flexibility available $bippers to change booking
nominations allowed in GrainCorp’s PTSP enableppsis an ability to respond to
changing circumstances. The ACCC considers thaetherangements promote
economic efficiency at times when capacity at tbg ferminals exceeds demand.

However, the ACCC is of the preliminary view thatater efficiency in the use of
port terminal infrastructure may be achieved if@xers are able to transfer slots
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booked on the GrainCorp shipping stem. The ACCBseemment on this
preliminary view, in particular in relation to tiesues set out in the following box.

Transfer of booked slots—issues for comment

The ACCC seeks comments and supporting informdsooh as experience in
overseas markets) on issues relevant to arrangerweritansfer of slots, including
the following:

= Possible benefits and risks of allowing transfers:

= what are the potential gains arising from allowiramsfers
» do other mechanisms obviate the need for the ean$flots

= would such transfers lead to significantly greafseculation on the shipping
stem than occurs already

= would such speculation give rise to different orenadverse outcomes than
those arising from the over booking that has o@tlin recent seasons

=  Provisions for transfer of slots
= specification of the rights/obligations that shoh&lthe subject of a transfer
(eg as confirmed on the shipping stem at the tifteaasfer)
= Conditions to be met by the transferor and traesfer
= GrainCorp’s role and rights and obligations

» implications for GrainCorp’s standard terms anddibons, PTSP and
indicative access agreement

= other necessary limitations or conditions on thegfer

Variation of protocols

Each of the 2009 undertakings accepted by the A@alying to GrainCorp, CBH
and Viterra contain a version of port loading poatis, with a process for their
variation. These differ to some extent betweertdifferent undertakings. Each
operator has varied its protocols since acceptaptee ACCC and different issues
have arisen with these variation processes.

In assessing the PTSP submitted by GrainCorp anBTISP variation process,
the ACCC has taken into consideration the expee@i@ach of the bulk
handlers’ variation processes, because it consilats consistent approach
across the industry is appropriate. The ACCC hasigethe minimum
standards the ACCC considers necessary for anegftfjeneaningful and
transparent variation process. Application of thresadards to GrainCorp’s
Proposed 2011 Undertaking requires the followingngfes, for which
GrainCorp has proposed drafting in its draft rensi

= that the PTSP must be, and continue to be, a cdrapsé/e statement of
GrainCorp’s policies and procedures for managingated for the port terminal
service
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® inclusion of further provisions regarding GrainCsrponsultation process when
varying its PTSP

® inclusion of a provision for the ACCC to objectagrotocol variation in
circumstances where:

» the proposed variation is material; and

» the proposed variation gives rise to concerns ueileer the
anti-discrimination (clause 5.5) and/or the no kimigly access (clause 9.4 in
the Proposed 2011 Undertaking) provisions of thaeuaking.

ACCC information gathering power

The ACCC is of the preliminary view that an infortioa gathering power is
necessary to enable it to properly discharge thetions required by the
Proposed 2011 Undertaking and this is an issuetiich the ACCC
considers a consistent approach across the indasappropriate. GrainCorp
has proposed drafting in its draft revision to addrthis issue.
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7 Appendix 1: Industry Overview

7.1 GrainCorp Operations Ltd

GrainCorp Operations Ltd (GrainCorp) is an Aus@nalagribusiness company listed
on the Australian Securities Exchange. GrainComgrates primarily in Queensland,
New South Wales and Victoria, but also providesises across all mainland
Australian states as well as to customers and mupphternationally. GrainCorp was
the fir%t government authority in the Australiamigrindustry to be privatised in
1992.

GrainCorp owns and operates 270 receival sitesigfimaut New South Wales,
Victoria and Queensland, with a total storage ciapat 20 mt’’ GrainCorp also
owns and operates seven grain export terminale@pdstern seaboard.

GrainCorp’s principal business activities are atidimnto three business units — grain
trading, ports, and storage and handling. Thesgasmthe following activities:

= storage and logistics—provision of receival, hamgliand storage of wheat and
other bulk commodities as an agent for marketirggoisations, end users and
growers in relation to both domestic and exportke&r

= transport—rail operations are primarily for the e$&rainCorp’s own grain
trading and exporting operations, but excess mildge capacity is provided to
other grain traders and exporté¥s.

= port terminals—provision of receival, handling astdrage of grain and other
products

=  Grain Trading and Hunter Grain—trading of grain atseand other bulk
commodities and the operation of grain pools iatreh to both domestic and
export markets

= Merchandising—provision of farm input products

= Allied Mills—flour milling and mixing services

* GrainCorp Malt—malt production and exp6tt.

Background information on the grain industry in N&auth Wales, Victoria and
Queensland is presented below.

% GrainCorp Operations Limite@Gubmission to the ACG@5 April 2009, Schedule 1, p. i.

" Productivity Commission (201@Yheat Export Marketing ArrangemenReport no. 51, Canberra,

p. 254.

GrainCorp Operations Limited (201@rainCorp Shareholder Review, p. 6.

9 GrainCorp Operations Limite&ubmission to the ACGE5 April 2009, Schedule 1, p. ii;
GrainCorp Operations Limite@GrainCorp at a Glanceaccessed on 9 February 2011 at
http://www.graincorp.com.au.
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7.2 The wheat industry in Eastern Australia

Figure 1 sets out the grain supply chain for easterstralia and includes primary
inputs (climate, research and development, indwestpertise and capital), grain
production, transportation (road, rail and shipjrage and handling and the domestic
and foreign market®

Figure 1
GRAIN INDUSTRY SUPPLY CHAIN

Storage &
Handling

Rail/Road

Source: Ernst & Young (2008)
Source: Ernst & Young (2008), in Allen (2008).

Figure 2 sets out GrainCorp’s storage, handling@ortielevator network.

8 Allen Consulting Group (2008) Competition in Beport Grain Supply Chain, March, p. 11.




Figure 2
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ABARES forecast that winter crop production in dastern states for the 2010-11
would reach a total of 27.5 mt with wheat represgnt7.7 mt. On 31 January 2011
GrainCorp announced that its receivals for the 2¥aih harvest were complete at a




total volume of 13.3 nit: The remainder of this chapter expands on the &ggents
of the supply chain for New South Wales, Victonal @ueensland on a state by state
basis.

7.2.1 New South Wales

Grain production in New South Wales

New South Wales is Australia’s second largest goailucing state and supplies
around 29 per cent of the country’s wh¥aEhe area planted to wheat in New South
Wales in 2009-10 is estimated to have fallen to guer 4 million hectares. Total
wheat production is estimated at 5.3 mt in 2009wlttich is around 1.6 mt less than
what was produced in the 2008-09 season. Wheatptiod for the 2010-11 season
is forecast at 11.8 mt, which represents a subiatamcrease on previous seasdtis.

Grain production in New South Wales is widely dizited and reliant on well
coordinated storage and transportation links atdsdr The storage and transportation
links are also integrated with port facilities.

GrainCorp divides grain production and storagédhedastern States into three areas:
the Southern, Central and Northern Divisions. Tiangmarket in New South Wales
is covered by the Central and Northern Divisiongh\grain produced and stored
from Brocklesby in New South Wales’ south to Coob#amn the State’s north being
exported or shipped through GrainCorp’s Port Kengiodan terminal. Grain produced
and stored in areas from Weemelah and North St#eimorth of New South Wales
to Merriwa further south is trafficked through Gr@orp’s Newcastle grain terminal.

Up-country storage and handling in New South Wales

Three companies own and operate the majority oh gitarage and handling facilities
in New South Wales. GrainCorp handled approxima@&lper cent of the state’s
wheat receivals for the five years to 2005-06. Tas achieved through a network of
sub-terminals (with a combined storage capacity.®imt), over 30 primary sites
(which are permanently staffed and handle the rnigjof the grain), and over 60
storage sites (which either handle the variablengnaop or are exclusively designated
for particular grain commodities or domestic custos)®*

The second largest storage and handling compaNgw South Wales is AWB
Grainflow, which handled approximately 14 per ceinthe state’s wheat receivals
between 2001-02 and 2005-06. The company has i®ggatres in New South
Wales.

The smallest of the three storage and handling eomep in New South Wales is
Australian Bulk Alliance (ABA). It owns four recaV sites in the state located in the

8 ABC (2011)Wheat Harvest Over at Last: GrainComccessed 8 February 2011 at
http://www.abc.net.au/rural/news/content/20110128966.htm?site=sydney.

8 ABARES (2010) Australian Crop Report, report 166, December 2010.

8  ABARES (2010) Australian Crop Report, report 166, December 2010.

8 Allen Consulting Group (200&}ompetition in the Export Grain Supply ChaMarch, p. 9.




Riverina and the South West, which handled apprateig 3 per cent of the state’s
wheat receivals between 2001-02 and 2005206.

Transportation in New South Wales

Rail is the dominant method of transporting graonf receival sites in New South
Wales. The average export haul distance in NewtSaélales is around 450 km and
the industry relies heavily on rail to move at te2@ per cent of exports and about 75
per cent of wheat for milling® The volume of annual grain exports from New South
Wales ranges from less than 1 mt to over 'riixports are sourced largely from the
northern and south-western regions.

Rail also serves a large percentage of domestiadénwith flour mills and feed

mills regularly requiring 1mt of wheat and otheaigis delivered by rail. The largest
mill is at Manildra in the central west which conses over 2 000 tonnes of grain per
day from the surrounding regidh.

Concern over the NSW rail network’s ability to hdndn increase in grain rail freight
led to the announcement of an audit and a revieMesd South Wales grain freight in
October 2008 by the Federal Department of Infrastine, Transport, Regional
Development and Local Government. The final rep@s$ released on 21 October
2009 and contained eighteen recommendations dekigreipport the industry’s
access to reliable, well maintained transport stfrecture, including:

= stabilising specific branch lines, and appropra@ist-sharing arrangements
between the NSW government and owners for upgradingstructure

= areview of access charges to determine an apptepevel of user contribution
to ongoing maintenance of the network

® investigating options to address capacity condsain the track to Newcastle

= that the branch line network should remain in publvnership, with management
and maintenance consolidated in the hands of ARTC

= planning a dedicated grain road network to supyoirt

= agovernment/industry grain logistics coordinatipaup, which would assist in
managing the challenges of bumper harvests andpealemand?
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Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 10.
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Single Vision Grains Australia (200Tyansport Infrastructure Issues paper One — Network
Review for the Australian Grains Industdanuary, pp. 17-19.

Department of Infrastructure, Transport, Regiddablelopment and Local GovernmeNSW
Grain Freight Review — Final Repo$eptember 2009, p. 25.

Single Vision Grains Australia (200Tyansport Infrastructure Issues paper Two — Comiaérc
Aspects for the Australian Grains Industdanuary, pp. 7-8.

Department of Infrastructure, Transport, Regiddabelopment and Local GovernmeNSW
Grain Freight Review — Final Repoi$eptember 2009, pp. 8-14
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Port terminals in New South Wales

There are two port terminals for bulk grain exporiNew South Wales, both operated
by GrainCorp.

The terminal located at Carrington in Newcastle d\asall storage capacity of

164 400 tonnes. It is serviced by both road aricaral can handle bulk exports of
wheat, barley, oilseeds, legumes and sorghum. Bnengton terminal also receives
and stores bulk orange juice under refrigeratiahiarthe largest facility of this type
in Australia®®

The terminal at Port Kembla (near Wollongong) hast®rage bins and a storage
capacity of 260 000 tonnes. Port Kembla is servimedoth road and rail, and at the
time of completion in 1989 was considered to bentlest advanced grain elevator in
the world. The terminal can handle bulk exportalbEereal grains, sorghum,
legumes and oilseeds.

7.2.2 Victoria

Grain production in Victoria

Victoria produces around 11 per cent of wheat istfalia’® The area planted to
wheat in Victoria in 2009-10 is estimated at jugtiol.7 million hectares. Total
wheat production is estimated at about 2.9 mt @09210, which is around 1.2 mt
more than what was produced in the previous se&gbeat production for the
2010-11 season is forecast to increase furtheisaestimated at 4.4 nit.

The grain industry contributed nearly 17 per cdnfiotoria’s gross value of
agricultural production in 2001-02, and in 2003H0dccounted for 30 per cent of the
state’s direct agricultural exports.

Up-country storage and handling in Victoria

The up-country storage facilities are largely coléxd by three firms: GrainCorp,
AWB GrainFlow (a subsidiary of AWB), and Australi8ulk Alliance (ABA).

Approximately 76 per cent of wheat receivals intei@a were handled by GrainCorp
between 2001-02 and 2005-06, achieved with a n&tafoiwo sub-terminals, 27
primary sites and 63 storage sites. Sixteen pdneas handled by AWB Grainflow
which owns and operates five receival sitéEhe remainder was handled by ABA at
its four receival sites, and Viterra which also i@pes two up-country receival sites in
Victoria. An increasing proportion of grain destinfer the domestic market is being
stored on-farm and transported to market by road.

90
91

GrainCorp Operations (201®ort Operationspp. 10-11

GrainCorp Operations (201®ort Operationspp. 10-11

9 ABARES (2010) Australian Crop Report, report h66, December 2010.

% ABARES (2010) Australian Crop Report, report h66, December 2010.

% Victoria Department of Primary Industries (20@85jorities for Action: Victoria’s Grain Industry
p. 2.

% Allen Consulting Group (200&}ompetition in the Export Grain Supply ChaMarch, p. 11.




Transportation in Victoria

The majority of Victorian export grain is movedgort by rail. Rail has significant
advantages over road for transporting export graiit can transport larger volumes
in shorter periods to meet shipping requirementsraimimise at-port storage.
However, transport to port by road has been inangasnce the deregulation of the
wheat industry®

A large amount of the Victorian rail network is @&d gauge network. The
Melbourne and Geelong port terminals both have daage rail access, while the
Portland terminal has only standard rail gauge sscdeollowing the withdrawal of
Pacific National from the management of Victorifxsight lines, EI Zorro entered
into an agreement with AWB Grainflow to operate tingins to transport grain from
its inland facilities, while GrainCorp has enteretb a five year contract with
Asciano. Viterra has a memorandum of understanditigGenesee and Wyoming to
operate one train on Victoria’s broad gauge limeail grain from Viterra and ABA
sites.

Port terminals in Victoria

There are three export grain terminals in Victorizgamely, Geelong, Portland, and
Melbourne Port Terminal. Both Geelong and Portlarelowned and operated by
GrainCorp. Melbourne Port Terminal at Appleton dotkhe port of Melbourne is
owned by a joint venture of ABA and AWB, with eamlvning 50 per cent. ABA has
operational management and control of the termarad, during 2010 ABA became a
wholly-owned subsidiary of Sumitomo Corporatin.

Geelong is the largest of the terminals in termstofage, with a total vertical storage
capacity of 225 000 tonnes (wheat equival&ht) has 99 concrete silos and 66 inner
spaces, and can therefore provide a high degreegoégation between types and
grades of grain. As well as grains and pulses, @gelerminal handles woodchips
and imports of fertiliser. Geelong is the largegional port in Victoria and an
important hub for the movement of cargo into anta§ictoria. It is situated at the
western end of Port Phillip Bay, in reasonably elpsoximity to Melbourne Port
Terminal (50 km).

The Portland grain terminal facility is situatedtive far west of Victoria near the
border with South Australia (approximately 300 kionfi Geelong Port and 350 km
from Melbourne Port Terminal). It is a deep-watelkiport strategically located
between the ports of Melbourne and Adelaide. thésinternational gateway for the
Green Triangle Region, an area with an abundanopatafal resources and exports
grain, woodchips, logs, aluminium ingots and liee&t while import commodities

% Productivity Commission (201@Yheat Export Marketing ArrangemenReport no. 51, Canberra,

p. 257.
" The ACCC notes that on 23 December 2010 ABA stibthan access undertaking for the
Melbourne Port Terminal to the ACCC. Wheat Expéuistralia has previously stated that the
operator of the Melbourne Port Terminal is not isgpito be the subject of an access undertaking
for accreditation purposes as it is neither anedited exporter, nor is it an associated entity of
any companies which are accredited exporters. See:
http://www.wea.gov.au/Publications/FactSheets/03062PT.pdf
GrainCorp Operationgort Operationspp. 10-11
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are alumina, liquid pitch and fertiliser produckbe port is served by rail as well as
by road which bypasses the City of Portland tovalPg-hour access. No wheat has
been exported from the Portland terminal during20@8-09 and 2009-10 seasdhs.

Melbourne Port Terminal was commissioned in 2000 fzas 20 steel bins of various
sizes holding a total of 48 000 mt storadét is designed to operate as a high
throughput just-in-time facility, and typically hdies prime grades of wheat, as well
as barley, canola and rice. On average, approxiyna@eper cent of wheat exported
from Victoria is shipped from Melbourne Port Teriif™*

7.2.3 Queensland

Grain production in Queensland

Queensland is the smallest grain producer of therfiainland states and is
responsible for 5 per cent of Australia’s total whproductiort®® In 2004-05, the
gross value of Queensland’s production of fieldrggavas $475 million, or 6 per cent
of the gross value of the state’s total farm proidnc'®® The area planted to wheat in
Queensland in 2009-10 is estimated at just undeitlibn hectares. Total wheat
production is estimated at just under 1.4 mt fd2Q0, which is around 0.6 mt less
than what was produced in the previous season. ¥heduction for the 2010-11
season is forecast to increase to just over 1. #mt.

The major grain production areas in Queenslandna®arling Downs (stretching
from Toowoomba and Warwick in the east to Roma&mallon in the West) and
Central Queensland®

Up-country storage and handling in Queensland

Grain storage and handling infrastructure in Quleekis predominately owned and
operated by two companies. The largest of the&asCorp, which handled
approximately 79 per cent of the state’s wheativete between 2001-02 and 2005-
06.1% |t did so through a network of 10 primary sitesl &2 storage site’

The second storage and handling company in QuaeehidaAWB GrainFlow, which
handled approximately 21 per cent of the State’savheceivals for the five years to

% Wheat Exports Australia (201®009/10 Marketing Year: Report for GroweBecember, p. 13.

100 Australian Bulk AllianceExport Operation Guidelines for Melbourne Port Térai, accessed 9
February 2011 at http://www.bulkalliance.com.aufpimgStem/tabid/154/Default.aspx

101 \Wheat Exports Australia (201®009/10 Marketing Year: Report for GrowgBecember, p. 13.

102 Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 66;

ABARES (2010) Australian Crop Report, report no6,1Becember 2010.

Australian Bureau of Statistics (20083lue of Agricultural Commodities Producelistralia

2004-05, Catalogue No. 7503.0, Canberra.

104 ABARES (2010) Australian Crop Report, report #66, December 2010.

195 Allen Consulting Group (200&Jompetition in the Export Grain Supply ChaMarch, p. 66.

1% TS Global (2007)Grain Marketing Transition Factsheets: Competitiarthe Domestic Grain

Supply Chainprepared for AWB, Melbourne.

Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 12.
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2005-06'% AWB GrainFlow maintains four receival sites in @asland, all of which
are located in the Darling Down%

Transportation in Queensland

Transport of grain for export from receival siteasQueensland is delivered by rall,
where transport of grain for domestic milling ididered by road. The volume of
grain for export is generally three times largartithat for milling*'°

Rail services in Queensland are provided by QRdWatj a state-owned corporation
which provides both track and above rail servidége Queensland Competition
Authority has the responsibility of setting the tariff rates for services offered by
QR National, and accepted an access undertaking@B National on 1 October
2010.

Port terminals in Queensland

There are three grain terminals in Queenslanafalihich are owned and operated
by GrainCorp. The three terminals are all serviogdoth road and rail.

The most significant of these is located at Fislarislands, near Brisbane. It uses a
combination of multi-commodity sheds, pads and binstore grain, and has a total
capacity of 192 700 tonnes fumigable. As well asrgfor export, the Fisherman
Islands port can handle legumes, cottonseed, nisanas, sugar and woodchips.

A further grain terminal is located at Gladstorniaides a combination of silos and
bulk sheds to store grain, and has a total capati®$ 000 tonnes. The Gladstone
elevator can handle wheat, barley, sorghum, leganédsilseeds, as well as the
export of magnesia?

GrainCorp also has a grain terminal at Mackaya# dight concrete silos and pads,
with a total storage capacity of 74 000 tonnesw# as wheat, the Mackay elevator
can handle barley, sorghum, legumes, oilseeds aimei®

7.3 Industry structure — GrainCorp submissions

7.3.1 GrainCorp 2009 Submission

GrainCorp submitted to the ACCC in 2009 that unlikestern Australia and South
Australia, the Eastern Australian Grain marketighly complex and fragmented,
where:

198 TS Global (2007)Grain Marketing Transition Factsheets: Competitiarthe Domestic Grain

Supply Chainprepared for AWB, Melbourne.

Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 12.
Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 13.
GrainCorp Operations (201®ort Operationsaccessed 9 February 2011 at
http://www.graincorp.com.au/Documents/Port%200penst PDF.

GrainCorp Operations (201®ort Operationsaccessed 9 February 2011 at
http://www.graincorp.com.au/Documents/Port%200penatPDF

GrainCorp Operations (201®prt Operationsaccessed 9 February 2011 at
http://www.graincorp.com.au/Documents/Port%200penatPDF
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in excess of 10 000 active grain growers produocarad 15 mt of grain annually.
Wheat represents around 60 per cent of this graidyztion

there is significant production and consumptionalality. No other grain
producing country experiences such variability iaiig production. Accordingly
the ‘residual’ bulk export volumes are highly véte where GrainCorp’s annual
bulk grain exports can range from 0.8 to 10 mt

Eastern Australia is serviced by over 40 mt of ¢oustorage, comprising of
GrainCorp, AWB, ABA, ABB (now Viterra), other indepdent storage providers
and on farm storage. GrainCorp receives on avé&ageof grain, which accounts
for approximately 60 per cent of grain produced

a large number of grain traders aggressively coenfoetthe purchase of wheat
from growers to supply both domestic and exportamsrs, as well as trading
between each other for the purposes of speculaimhmanaging customer orders
and logistics—this means that the ownership ofatheat may change hands
many times through the supply chain

the distinguishing feature of the grain and whedustry in Eastern Australia is
the primary focus in the supply of grain to domestistomers. Domestic end
users have ‘first call’ on grain produced, currgmtbnsuming at least 9.5 mt of
grain annually. GrainCorp handles around 4.5 nttashestic grain, around 45 per
cent of grain consumed domestically

the export market consumes the ‘residual’ graim ihaot consumed locally. This
is handled at GrainCorp export terminals, MelbouPoet Terminal and via the
expanding container market. GrainCorp handles ename 4 mt of bulk grain, of
which 80 per cent is generally whédt.

GrainCorp also provided answers to several quesposed by the ACCC. Their
answers included the following points:

Rail is, in almost all circumstances on the eaastdhe most efficient and cost
effective means of moving grain to port.

Evidence given by WEA to the Senate Estimates IHgan 25 May 2009
included that ‘there is grain travelling from Quskamd down to Victoria..

There are key differences between grain growingremdlling industries in the
northern hemisphere and in Australia:

The geographical distribution of northern hemisphgnain growing regions
and the tonnages (higher) and volatility (lowerpodduction there make
infrastructure service provision a significantlyfdient commercial
proposition. The development of grain handlingasfructure in Europe has
been significantly different from the growth of timelustry in Australia. The

114
115

GrainCorp Operations Limite@ubmission to the ACCQ5 April 2009, para. 4.1, p. 14.
Parliament of Australia, Hansai@enate Standing Committee on Rural and Regionair&\fnd
Transport 25 May 2009, p. 54.
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Australian industry is shaped by its history askection of statutory
organisations and the 69 year presence of thewshdiat export monopoly.

Therefore it is not relevant to compare the stmgcaf service provision in the
northern hemisphere to that available in Austrafiss an apples and oranges
comparisort®

7.3.2 GrainCorp 2010 Submission

GrainCorp’s submission to the ACCC in 2010 states the eastern Australian grain
industry is a highly competitive commodity markehere:

= the supply of grain to domestic customers is thwgny focus. Eastern Australia
produces 17 mt of grain crop annually, of whichnids consumed domestically
and 7 mt is exported

= of the 7 mt exported annually from eastern Ausarddimt is in bulk and 2 mt is in
containers

= of the 5 mt bulk exports, 4 mt is exported via G€&orp’s bulk elevators and 0.5-
1 mt is exported from the Melbourne Port Termiffal.

GrainCorp also provided information around chartgesapacity:

= Total GrainCorp terminal capacity for the 2010-#ason increased from 12 mt
pato 15.12 mt. This was achieved through improvemia supply chain
efficiency, including improved rail, road and shipgpaccumulation planning and
execution.

= Total eastern Australian bulk grain export capapikill expand to approximately
20 mt following completion of new project and updga.

= Capacity expansion projects for bulk and contagram export include:

= commissioning of the Wilmar Gavilon former sugapet terminal in
Queensland, which will add 0.5 mt of bulk exporigrcapacity

= upgrade of the former Dunavant Cotton grain stoegkcontainer packing
capacity at Moree and Narrabri, which will increasatainer export capacity
by 0.5 mt

» the P&O berth at Kooragang Island, Port Waratdieatcastle, and the
Lascelles Wharf Project at Geelong, which togetti#radd up to 2 mt of bulk
elevation capacity™®

1% GrainCorp Operations LimiteGupplementary submission to the AGR& June 2009, pp. 23-25
17 GrainCorp Operations Limite§ubmission to the ACC22 September 2010, pp. 3-4.
18 GrainCorp Operations LimiteGubmission to the ACC@2 September 2010, pp. 3-4, 9.
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7.4 Regulatory Regimes

Since 1 October 2009, access to GrainCorp’s portitals for the export of bulk
wheat has been regulated via an access underiagegpted by the ACCC. The
Melbourne Port Terminal currently does not haveA&CC access undertaking in
place. However, on 23 December 2010 Australian RBdiiknce submitted an access
undertaking for the Melbourne Port Terminal to &@CC for assessment.

The regulatory framework applying to port termiogkrators under state-based
regulators in New South Wales, Victoria and Quesmsis outlined below.

7.4.1 New South Wales

No regulatory framework specifically applies to fp@rminal operators in New South
Wales other than the 2009 Undertakings. Rathere thiee commercial agreements
with the port corporations, and with stevedoreland and sea transport operators.
Agreements are either based on common user accdssdly with clients if they

are able to offer guaranteed allocations.

The terms and conditions offered by the port capons for port access are not
specified by the regulatory framework. In practicmst key port facilities make their
terms and conditions publicly available so thaeptial customers are able to assess
and potentially negotiate charges. Port corporatlease facilities they own or
control to other service providers and this usugiles the tenant exclusive long-term
access. In addition to this, some port chargeseeified under Part 5 of tiRorts

and Maritime Administration Act 199BISW).

There has been much discussion over the regultamework in place for New
South Wales ports themselves (as opposed to thégporinal operators). New South
Wales committed to the National Reform Agenda (NRAJ the Competition and
Infrastructure Reform Agreement in February 2006.

7.4.2 Victoria

In 1995, as part of the privatisation of the Gifalavator Board, the Victorian
Government introduced specific legislation in tbend of theGrain Handling and
Storage Act 199%Vic) to regulate specific prescribed grain shifgpservices at
Portland and Geelong. The purpose of this legmtat to promote competition in the
storage and handling of grain, ensure chargesaararid reasonable, and ensure
reasonable access to grain facilities.

Following amendments made in 2003 to the Grain Hiag@énd Storage Act, direct
price regulation of the services at the ports oélGeg and Portland was replaced by a
negotiate-arbitrate access regiféJnder the new framework, GrainCorp, the
owner/operator of the regulated terminals, wasireduo provide access to its export
grain handling and storage facilities on ‘fair aedsonable terms’. Under the access
regime, an access seeker can request an acceggeptovprovide it with prescribed
services from a significant infrastructure facility

19 Regulation of prices for prescribed services diasontinued on 9 October 2003.
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Under the Grain Handling and Storage Act, the ES@sponsible for the regulation
of significant infrastructure facilities in the iastry of facilitating the export shipping
of grain. Section 14 of the Grain Handling and &ger Act sets out the specific
objectives of the ESC in regulating the grain hangdand storage industry:

® to promote competition in the storage and handingrain

= to protect the interests of users of the grain hag@nd storage facilities in terms
of price by ensuring that charges across userslasdes of services are fair and
reasonable

® to ensure users and classes of users have fareasdnable access for grain to the
port facilities whilst having regard to the compiegness and efficiency of the
regulated industry.

Also under the Grain Handling and Storage Act,EB€ is confined to resolving
access disputes between access seekers and acsedsrp and to arbitrate any
disputes over the conditions of access that cootde resolved through commercial
negotiation. Under the negotiate/arbitrate framéwtire ESC will only make a
determination concerning prices if notified thattjges cannot agree on terms and
conditions of access to the prescribed services.

In January 2008, ABA and GrainCorp made an appdindb the ESC for general
access determinations (seeking approval of thegsexpundertakings) under section
19 of the Grain Handling and Storage Act. The Ef&@l determination (16 April
2008) was not to make general access determinatiaidy on the basis that the ESC
was not satisfied that the access providers sulsitgraddressed the specific
requirement of the ESC as to non-discriminatoryeast?’

In May 2009, the ESC released its final reviewha Victorian grain handling and
storage access regime, which considered whethesscegulation through the Act
should continue to apply to any or all bulk graantlling terminals in Victoria, and if
so what changes would need to be made to the Astdore that it could be certified
as an effective state-based access regime.

The ESC previously found that increased competibetveen facilities had reduced
the need for regulation, and the ESC was not caedthat the risk of misuse of
market power was sufficient to warrant the conttraraof access regulation. The
ESC recommended that the Grain Handling and Stokageease to apply on 1
October 2009 in order to ensure a smooth transiadaderal regulatory
arrangements.

In accordance with this recommendation, on 28 $eipée 2009 the Minister for
Finance, Workcover and the Transport Accident Cossian determined that the
facilities used for grain bulk handling in the moaf Geelong, Melbourne and
Portland are no longer 'significant infrastructtaeilities'. The effect of this

120 gection 17(1) of the GHS Act states that a prewidust provide access to the prescribed services
on fair and reasonable terms and conditions. Stibse@®) states that the terms and conditions of
access must not vary according to the identityhefgerson seeking access.
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determination is that the Grain Handling and SterAgt regulatory framework
ceased to apply to those ports from 1 October 2689.
7.4.3 Queensland

The Queensland Competition Authority (QCA) deteresithe fair and reasonable
terms and conditions of access to terminals whaoletbeen ‘declared’ for third party
access under tHgueensland Competition Authority Act 199he Authority’s
responsibilities in relation to Ports are to:

® assess and approve access undertakings for potésetefor Third Party Access

= arbitrate access disputes

enforce breaches of access obligations
® jnvestigate and monitor prices for ports declamdhionopoly prices oversight

B assess competitive neutrality.

At present, no grain port terminals are the sulpéet QCA-administered access
regime.

7.5 The Productivity Commission inquiry

The Productivity CommissiorPC) conducted an inquiry into wheat export marketing
arrangements, publishing its final report on 1 2@¢0. In its final report, the PC
stated that access to port terminal facilitiesespnted the most significant issue in its
inquiry, and that the ability of wheat exportersatxess port terminal facilities is
critical to the success of the deregulated mariet.

The PC identified several characteristics partictdahe wheat export industry in the
eastern states:

= A significant proportion of wheat is consumed ddioally. Wheat is exported
and consumed domestically. Wheat destined for dbocnasirkets is often
delivered directly from farms to end uséfs.

= Bulk wheat transport faces competition from transpocontainers and bags.
The bulk supply chain competes with exports in am@rs and bags and the
storage and transport of grain for sale in the daimenarket™?* There is also a
wider choice of storage service providers in theteza states as the major bulk

121 Essential Services Commission (208@)iew of the Victorian Grain Handling and Storage

Access Regimé&inal Report, May, pp. 11-12.

Productivity Commission (2010Yheat Export Marketing ArrangemenReport no. 51, Canberra,
p. 173.

Productivity Commission (2010Yheat Export Marketing ArrangemenReport no. 51, Canberra,
p. 255.

Productivity Commission (2010Yheat Export Marketing ArrangemenReport no. 51, Canberra,
p. 68.
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handlers storage networks overlap to some extadtcampete with independent
storage providers?

Bulk wheat storage faces competition from on-faionagje. The east coast
typically has more private on-farm storage, monagetition in bulk handling
facilities and more contestability in the supplyichthan the west coaSt Major
bulk handler storage capacity is approximately 2@&na on farm storage is 12
mt.*?’ The trend toward on-farm storage began prior tegldation, but it is
likely that a deregulated environment gives inceglaacentives for growers to
use on-farm storag®® Since deregulation, uneconomic bulk storage faesli
have been closed down due to the increase in agteebcosting?®

There may be competition in provision of port sesiBulk grain export
terminals in New South Wales, Victoria and Soutlsthalia operated by
GrainCorp, Melbourne Port Terminal and Viterra iareelatively close proximity
and might compete for some grain throughptit.

The share of wheat transported by road has incréasktive to rail transport.
Prior to deregulation, 80-100 per cent of exporeathwas transported by rail in
the eastern states, excluding road transport feom fo bulk receival sites. Since
then it is likely that the share of grain transpdrby road has risefi* This is
partly a result of the privatisation of rail andelgulation of the wheat export
industry, as:

= the cost efficiency of road compared with rail spart has improved due to
investment in road infrastructure and increaseacigpof heavy vehicles.

= competition in the wheat export market puts inceegsressure on peak
periods, resulting in increased use of trucks muwaction with rail transport.

= more cost reflective freight rates are being sedsscthe different segments of
the network. This has meant that in some areastraadport is now more cost
effective’?
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= |nvestment in transport infrastructure is likelylde required in the futuréhe
Productivity Commission suggested that a thorowggt-benefit analysis, taking
into account the economic and social costs andfiteieéroad and rail use, is
required !

7.6 Impact of flooding on the 2010-11 harvest

In response to flood events in eastern Australidaimuary 2011, ABARES published
a special report outlining the effects of the flamdvarious commodities. Recent
flooding in eastern Australia is estimated to headuced agricultural production by
at least $500-600 million. At the time of publicatiit was considered too early to
estimate the likely total losses in grain productioowever, ABARES noted that if 1
million tonnes of the production not yet receivedgoain handlers or held on farm
was lost, the total cost would be around $250 arilt?* Heavy rainfall during
November and December 2010 has had broader effed¢tse quality of production
and delays to the winter grain harvEst.

The effects of the rainfall and associated floocdhage been varied throughout the
eastern states:

®=  QueenslandThe harvest is already complete in central Quaanslin southern
Queensland, the harvest was 70-80 per cent conpuieteto the floods and is
unlikely to progress further, resulting in the atb@amment of unharvested winter
crops. The rain line between Toowoomba and theekisan Islands grain
terminal in Brisbane is damaged and could take hsotd repair, and may cause
some disruption to the transport of grain for expd

=  New South Waleghe harvest in the north was largely finished ptaoflooding
and has sustained limited impact, and the harmeasiel south was progressing at
the time of publication. Significant rainfall haegcted grain quality.

= Victoria: The winter crop harvest is around 80 per cent detapn Victoria and is
currently a month behind schedule. Further harobgteather damaged crops in
the flood affected regions, such as the Wimmertikesdy to be limited™*’

While the rainfall and flooding has caused sigifitshort term damage, there may
be some benefit to agriculture production in thelme to long term through
increases in soil moisture, improved pasture grawithincreased water storadés.

133 Productivity Commission (201@Yheat Export Marketing ArrangemenBeport no. 51, Canberra,

p. 251.

134 ABARES (2011);The impact of recent flood events on commodii@ARES Special Report,
Canberra, January 2011, p. 1.

135 ABARES (2011)The impact of recent flood events on commodii@ARES Special Report,
Canberra, January 2011, p. 3

136 ABARES (2011)The impact of recent flood events on commodii@ARES Special Report,
Canberra, January 2011, p. 10.

137 ABARES (2011)The impact of recent flood events on commodiil@ARES Special Report,
Canberra, January 2011, p. 11.

138 ABARES (2011);The impact of recent flood events on commodii@ARES Special Report,
Canberra, January 2011, p. 3.
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In the current season, the value of winter cropetsas not expected to be
significantly reduced further. Adverse effects ba guality and volume of exports are
likely to be offset by higher grain prices on wonhérkets:*°

139 ABARES (2011);The impact of recent flood events on commodii@ARES Special Report,
Canberra, January 2011, p. 10.
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8 Appendix 2: Legislative Framework and
outlook

8.1 Access test

TheWheat Export Marketing Act 20@8th) the WEMA) came into effect on 1 July
2008. The WEMA Act and associated transitionaldigion replaced the Export
Wheat Commission with a new statutory body, Whegudts Australia\WVEA),

which has the power to develop, administer andreafan accreditation scheme for
bulk wheat exports, including the power to graatyy suspend or cancel an
accreditatior:*

Under the WEMA, parties without WEA accreditatioe @rohibited from exporting
wheat in bulk from Australia. Parties seeking adite¢ion as bulk wheat exporters
must be deemed by the WEA to be ‘fit and propeviigregard to certain criteria.
The WEMA further provides that parties seeking buheat export accreditation that
also provide ‘port terminal services’ (Port Termi@gperators) must satisfy an
additional ‘access test.’

Part of the ‘access test’ is linked to Part llIAtbé Competition and Consumer Act
2010(the Act), (previously thelrade Practices Act 1974The relevant part of the
access test will be satisfied if either:

» the ACCC has accepted from a person who owns oatgsea port terminal
facility used to provide a port terminal serviceaatess undertaking under
Division 6 of Part IlIA of the Act, and that undaking relates to the provision
to accredited wheat exporters of access to thet@oninal service for
purposes relating to the export of wheat; or

» there s in force a decision under Part IllA of thet that a State or Territory
regime is an ‘effective access regime’ and thainegorovides for access to
the port terminal service for purposes relatinthemexport of wheat.

Under the *access test’ providers of port terms®bices must also comply with
‘continuous disclosure rules’ set out in subsec#d() of the WEMA. In summary,
the continuous disclosure rules require the Pomtnireal Operators to publish on their
website:

» their policies and procedures for managing demangdrt terminal services
(which GrainCorp has titled its Port Terminal Seed ProtocolsRTSP)

* a statement, updated daily, setting out, amongstr @hings, the name of each
ship scheduled to load grain using port terminalises, the estimated date on
which grain will be loaded into the ship, the datewhich the ship was

140 The relevant transitional legislation is #heat Export Marketing (Repeal and Consequential
Amendments) Act 20@Eth).
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nominated and the date on which the nominationagaspted (this statement
is commonly termed the Shipping Stelf?).

GrainCorp has submitted its Proposed 2011 Undergaki the ACCC pursuant to
Part IlIA of the Act for the purpose of satisfyitite access test.

8.2 Productivity Commission inquiry

The Productivity Commission (PC) completed an ingjinto the wheat export
marketing arrangements following the deregulatibthe industry. The PC has
provided a final report to the government which welsased on 1 July 2010. The
report made several findings and recommendatiocijding:

* The accreditation scheme has facilitated a smaattsition but the benefits
will rapidly diminish in the post-transitional pleasAccreditation and Wheat
Exports Australia should be abolished on 30 Sepézradl1.

» The access test has provided greater certaintydders and made access
easier, more timely, and less costly comparedlianee on Part IlIA of the
Act. The access test should remain in place fortér three years until 30
September 2014.

* The benefits of the access test will diminish aodld become costly in the
long term. Therefore, from 1 October 2014 regulaeckess should rely on
Part IlIA of the Act supported by mandatory disciesand a voluntary code
of conduct.

The full report is available on the PC website at

http://www.pc.gov.au/projects/inquiry/wheatexpaport

As at the date of release of this issues papegdliernment has not yet responded to
the PC’s report.

8.3 Legal test for accepting an access undertaking
under Part llIA
Part IlIA of the Act establishes a regime to agistl parties to obtain access to

services provided through facilities with naturadmopoly characteristics to promote
competition in upstream or downstream markets.

Part IlIA provides three main mechanisms by whicbess can be obtained to
infrastructure:

» declaration of a service (under section 44H) abdration (under section
44V);

141 See subsection 24(4) of the WEM Act for detailathtbe continuous disclosure rules.
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» access undertakings and access codes (under setlidBAA and 44ZZAA
respectively); and

» decision that a State or Territory access reginedféctive (under section
44N).

In relation to access undertakings, a provider ér&ice (or a person who expects to
be the provider of a service) may give an undengko the ACCC in connection with
the provision of access to the service. An undertpinay specify the terms and
conditions on which access will be made availablihird parties. The ACCC may
accept the undertaking if it thinks appropriateltoso after considering the matters
set out in subsection 44ZZA(3).

If the ACCC accepts the undertaking, the provideeguired to offer a third party
access in accordance with the undertaking. An aasedertaking is binding on the
access provider and is able to be enforced in gaeidl Court upon application by
the ACCC.

An undertaking may be withdrawn or varied at anyeti but only with the ACCC’s
consent.

In assessing a proposed access undertaking undéilRaf the Act, the ACCC
must apply the test set out in subsection 44ZZA{B)ch provides that the ACCC
may accept the undertaking if it thinks it apprapgito do so, having regard to the
following matters:

» the objects of Part IlIA of the Act, which are to:
o promote the economically efficient operation ok w$ and investment in
the infrastructure by which services are providbedreby promoting
effective competition in upstream and downstrearnketa; and

o provide a framework and guiding principles to errege a consistent
approach to access regulation in each industry;

» the ‘pricing principles’ specified in section 44ZE®f the Act (see further
below);

* the legitimate business interests of the providéh® service;

» the public interest, including the public intergshaving competition in
markets (whether or not in Australia);

* the interests of persons who might want accedsetservice;

» whether the undertaking is in accordance with aes& code that applies to
the service; and

* any other matters that the ACCC thinks are relevant
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* In relation to the pricing principles, section 44ZX of the Act provides that
regulated access prices should:

0 be set so as to generate expected revenue foukated) service that is at
least sufficient to meet the efficient costs ofyping access to the
regulated service or services; and

0 include a return on investment commensurate wethréigulatory and
commercial risks involved; and

» that access price structures should:

o allow multi-part pricing and price discriminatiorhen it aids efficiency;
and

o not allow a vertically integrated access provideset terms and conditions
that discriminate in favour of its downstream opierss, except to the
extent that the cost of providing access to otlperators is higher; and

0 access pricing regimes should provide incentivesdoce costs or
otherwise improve productivity.

8.4 ACCC View

The ACCC considers that the regulatory scheme ksttald by the WEMA, and the
rationale for the inclusion of the access teshendtatute are, under section
4477ZA(3)(e), matters relevant to the current decisi

In particular, the ACCC acknowledges that the ititenof Parliament to promote
competition in the export of bulk wheat has varidimensions, including:

* the promotion of competition between marketergtieracquisition of bulk
wheat from growers;

» the promotion of competition between exporterslii@rexport of wheat from
Australia; and

» the concomitant promotion of competition for asatenl products and
services, such as supply chain services and gresveices.

The ACCC further acknowledges Parliament’s recagmithat the promotion of
competition in the form described may potentiakylimited by anti-competitive
conduct associated with port terminal facilitiesd @hat the inclusion of the access
test demonstrates a clear intention to legislatesues to mitigate the possibility of
such conduct undermining the broader intent ofegeslation.

8.5 Recent changes to Part IlIA

TheTrade Practices Amendment (Infrastructure AccessPB10 (Cth) took effect
on 14 July 2010 and introduced changes to Partdfithe Act, including to the
procedures set out in Part IllA for the assessrokatcess undertakings.
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8.5.1 Timeframes for ACCC decisions and stopping the cloc k

Subsection 44ZZBC(1) of the Act now provides timat ACCC must make a decision
on an access undertaking application within theopesf 180 days starting at the start
of the day the application is received (referredsothe expected period’).

If the ACCC does not publish a decision on an acoeslertaking under
section 44ZZBE of the Act within the expected pdyiib is taken, immediately after
the end of the expected period, to have:

* made a decision to not accept the application; and

= published its decision under section 44ZZBE andeiésons for that decision:
see subsection 44ZZBC(6).

The changes to the Act also introduce provisiomsstopping the clock’ that mean
certain time periods are not taken into accountnndetermining the expected period
(see subsection 44ZZBC(2)). In particular, the AQG&y disregard a period:

* by written agreement between the ACCC and the aquewider, and such
agreement must be published: subsections 44Z7ZB%(8);

= jf the ACCC gives a notice under subsection 44ZZB0OAequesting
information in relation to the application;

= jf a notice is published under subsection 44ZZBDxjting public
submissions in relation to the application;

» adecision is published under subsection 44ZZCBé@rring consideration
of whether to accept the access undertaking, inewtwin part, while the
ACCC arbitrates an access dispute.

8.5.2 Amendment notices

Subsection 44ZZAAA(1) provides that the ACCC mayegan ‘amendment notice’ in
relation to an undertaking before deciding whetbeaccept the undertaking.

An ‘amendment notice’ is a notice in writing to thecess provider that specifies:

» the nature of the amendment or amendments (thedseml amendment or
amendments’) that the ACCC proposes be made torttiertaking; and

= the ACCC'’s reasons for the proposed amendment endments; and

= the period (the ‘response perigdvithin which the person may respond to the
notice, which must be at least 14 days after tlyetloe notice was given to the
person: see subsection 44ZZAAA(2).

An access provider may give a revised undertakimgsponse to the notice (within
the response period), incorporating amendmentsested in the notice, and provided
that undertaking is not returned to the provideth®yACCC, that revised undertaking
is taken to be the undertaking the ACCC is assgssider Part llIA: see subsections
4477ZAAA(5) & (7). In other words, the access praianay ‘swap over’ the revised
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undertaking for the original undertaking if it agseto the amendments suggested by
the ACCC in the notice.

If the access provider does not respond to theaaetithin the response period, it is
taken to have not agreed to the proposed amendsdigection 44ZZAAA(8). If the
access provider provides a revised undertakingiicatporates one or more
amendments that the ACCC considers are not ofdahee proposed in the
amendment notice, and which do not address themsdsr the proposed
amendments given in the amendment notice, the A@Q& not accept the revised
undertaking and must return it to the provider withl days of receiving it:
subsection 44ZZAAA(6).

The ACCC is not required to accept the revised tiaklieg under section 44ZZA
even when it incorporates amendments (see subsektitiZ AAA(9)) and does not
have a duty to propose amendments when considehether to accept the
undertaking (see subsection 44ZZAAA(10)).

8.5.3 Other changes

Information requests

Subsection 44ZZBCA(1) provides that the ACCC mae@ person a written notice
requesting the person give to the ACCC, withinec#ped period, information of a
kind specified in the notice that the ACCC conssdaiay be relevant to making a
decision on an access undertaking application.

As noted above, the period within which the ACCQuests information constitutes a
clock-stopper.

Fixed principles

Section 44ZZAAB of the Act now provides that anesx undertaking given to the
ACCC under subsection 44ZZA(1) may include one orenterms that, under the
undertaking, are fixed for a specified period (kmaas ‘fixed principles’). Such
principles must extend beyond the term of the ula#terg: subsection 44ZZAAB(3).
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