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1. Interpretation
1.1  Definitions
In this Undertaking unless the context otherwise requires:

Access Agreement means an agreement between a User and ABA for the provision of Port
Terminal Services;

Access Application means an application for Port Terminal Services as described in clause 7;

Accredited Wheat Exporter means a person having accreditation as an accredited wheat
exporter under the WEAS;

Applicant means a person seeking access to the Port Terminal Services under clause 7,

Baseline Capacity means total capacity of the Port Terminal for the export of Bulk Wheat or
any other commodity;

Booking has the same meaning as in the Loading Protocol,

Bulk Wheat means wheat for export from Australia other than wheat that is exported in a bag
or a container that is capable of holding not more than 50 tonnes of wheat;

Business Day means a day which is not a Saturday, Sunday or public or bank holiday in
Victoria;

Confidential Information means information exchanged between ABA and an Applicant or
User in relation to the business of those persons that:

(@) s by its nature confidential;
(b) is specified to be confidential by the person who supplied it; or

(c) is known, or ought to be known, by a person using or supplying it to be confidential or
commercially valuable;

but excludes information that:
(d) is comprised solely of the name, address and contact details of a person; or
(e) was in the public domain at the time when it was supplied; or

4] subsequently becomes available other than through a breach of confidence or breach of
this provision; or

(g) was in lawful possession of the a party prior to being provided by the party; or
(h)  must be disclosed under the Continuous Disclosure Rules under the WEMA; or
0) ceases to be confidential in nature by any other lawful means.

Continuous Disclosure Rules means the continuous disclosure rules as defined in subsection
24(4) of WEMA,;
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Country Facilities means the facilities in New South Wales and Victoria other than the Port
Terminal at which ABA receives and stores Bulk Wheat and other commodities.

Credit Support means either:
(@) aParent Guarantee; or
(b)  Security;

Dispute means a bona fide dispute between an Applicant or User and ABA arising under this
Undertaking;

Dispute Notice means a written notice provided by an Applicant or User to ABA or by ABA to
an Applicant or User specifying the Dispute and requiring the Dispute to be dealt with under
clause 8;

Eligibility Requirements are as set out in clause 7.4(a);
Indicative Access Agreement means the indicative access agreement in Schedule 1;

Loading Protocols means the policies and procedures published by ABA from time to time in
accordance with the Continuous Disclosure Rules and clause 10.2. The Loading Protocols as
at the commencement date of this Undertaking are set out in Schedule 5;

Material Default means any breach of a fundamental or essential term or repeated breaches of
any of the terms of an Access Agreement or any agreement for the provision of services by
ABA;

Negotiation Period means the period during which negotiation in relation to a final Access
Agreement is undertaken as specified in clause 7.8(b);

Parent Guarantee means a guarantee given by a Related Body Corporate of the Applicant or
User who has an investment grade credit rating or is otherwise acceptable to ABA (acting
reasonably);

Performance Indicators means the performance indicators set out in clause 12;
Port Terminal means the seaboard terminal at Appleton Dock Port Melbourne.

Port Terminal Facilities has the meaning given in clause 5.3;

Port Terminal Services has the meaning given in clause 5.2;

Reference Prices has the meaning given in clause 6.2;

Related Body Corporate has the meaning given in the Corporations Act 2001 (Cth);

Security means an unconditional and irrevocable bank guarantee, letter of credit, performance
or insurance bond issued by a bank holding an Australian banking licence or such other
reputable person or institution accepted by ABA and which is in a form reasonably satisfactory
to ABA;

Shipping Stem has the meaning given in clause 10.1(b);

Solvent means that, in the last five years:
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(@) the Applicant has been able to pay all its debts as and when they become due and has
not failed to comply with a statutory demand under section 459F(1) of the Corporations
Act 2001 (Cth);

(b) a meeting has not been convened to place it in voluntary liquidation or to appoint an
administrator;

(c) an application has not been made to a court for the Applicant to be wound up without
that application being dismissed within one month;

(d) acontroller (as defined in the Corporations Act 2001 (Cth)) of any of the Appli caes
assets has not been appointed; and

(e) the Applicant has not proposed to enter into or enters into any form of arrangement with
its creditors or any of them, including a deed of company arrangement;

Standard Terms means the standard terms and conditions described in clause 6.3, or as
varied in accordance with clause 6.5;

TPA means the Trade Practices Act 1974 (Cth);

Trading Business means a business unit or division of ABA or its Related Bodies Corporate
which have responsibility for the trading and marketing of Bulk Wheat;

User means a person who has entered into an Access Agreement with ABA in relation to Bulk
Wheat;

WEAS means the Wheat Export Accreditation Scheme 2008;
WEMA means the Wheat Export Marketing Act 2008 (Cth).
1.2 Interpretation
In this undertaking, unless the context otherwise requires:
(@)  Singular words will also have their plural meaning and vice versa;
(b) areference to a person includes companies and associates;
(c) areference to a consent of a party means the prior written consent of that party;

(d) headings are for convenient reference only and do not affect the interpretation of this
Undertaking;

(e) areference to a, clause, Part or a Schedule is a reference to a clause, Part of Schedule
of this Undertaking;

) a reference to a party includes its successors and permitted assigns;

(g) areference to any act includes all statutes, regulations, codes, by-laws or ordinances
and any notice, demand, order, direction, requirement or obligation under that Act (and
vice versa) and unless otherwise provided in that Act includes all consolidations,
amendments, re-enactments or replacements from time to time of that Act and a
reference to Al awd includes a reference to any
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(h) thewordsfii ncl udingo, Afor exampled or fisuch asodo wh
limit the meaning of the words to which the example relates to that example or examples
of a similar kind,;

0] a reference to $ and dollars is to Australian currency; and

)] a requirement to provide notification or information in writing can be satisfied by email
communication.

2.  Background
2.1 Introduction
(&) ABA operates the Port Terminal Facility at the Port Terminal.

(b)  The Port Terminal Facility provides services relating to the export of Bulk Wheat and
other commodities.

(c)  ABA has historically provided access to services provided by the Port Terminal to third
parties under fair access policies.

(d)  ABAIs not an Accredited Wheat Exporter under the Wheat Export Marketing Act 2008
(Cth).

() ABAwishestosati sfy the O6access testbd.
() The O6access testd under the WEMA requires:

() the person to comply with the continuous disclosure rules in relation to a port
terminal service; and

(i)  there s, either:

(A) an access undertaking in operation (under Division 6 Part IlIA of the TPA)
relating to the provision to Accredited Wheat Exporters of access to the port
terminal service for purposes relating to export of Bulk Wheat; or

(B) adecision in force that a regime established by a State or Territory for
access to the port terminal service is an effective access regime (under
Division 2A Part Il1A of the TPA) and under that regime Accredited Wheat
Exporters have access to the port terminal service for purposes relating to
the export of Bulk Wheat.

() ABA has submitted this Undertaking to the ACCC for approval under Part llIA of the TPA

for the purposeofsatis f yi ng t he O6access testd.
2.2  Objectives
The Undertaking has the following objectives:

(@ providing a framework to manage negotiations with Applicants for access to services
provided by certain facilities at the Port Terminal in relation to the export of Bulk Wheat;

(b) establishing a workable, transparent, non-discriminatory and efficient process for lodging
and processing Access Applications;
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(c) providing a non-discriminatory approach to pricing and the provision of Port Terminal
Services under which ABA publishes reference prices annually and offers access to
standard services on the terms and conditions contained in Schedule 1;

(d)  operating consistently with the objectives and principles in Part IlIA of the TPA and the
Competition Principles Agreement between the Commonwealth and States and
Territories of Australia dated 11 April 1995;

(e) reaching an appropriate balance between;
() the legitimate business interests of ABA, including:

(A) recovery of all efficient costs associated with the provision of access to the
Port Terminal Services;

(B) afair and reasonable returnon ABA6 s i nvest ment in the Port
Facility commensurate with its commercial risk;

(C) the export of grain (other than Bulk Wheat) and non-grain commaodities
using the Port Terminal Facility; and

(i)  the public interest, including:
(A) the efficient use of resources; and

(B) the promotion of economically efficient investment, use and operation of the
Port Terminal; and

(i) the interest of Applicants wanting access to the Port Terminal Services, including
providing access:

(A)  on non-discriminatory price and non-price terms; and
(B) in atransparent, open, efficient and non-discriminatory manner;

4] providing an efficient, effective and binding dispute resolution process in the event that
ABA and an Applicant are unable to negotiate a mutually acceptable Access Agreement;
and

(g) inaccordance with the objective in s44AA(b) of the TPA, providing for a consistent
approach to access to the Port Terminal Services at the different port terminals to the
extent practicable.

3.  Structure
3.1 Components

This Undertaking applies in relation to access to Port Terminal Services provided by means of
Port Terminal Facilities at the Port Terminal.

3.2  Obligation to procure

If the performance of an obligation under this Undertaking requires a Related Body Corporate
of ABA to take some action or refrain from taking some action, ABA must procure that Related
Body Corporate to take that action or refrain from taking that action.
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4. Term and variation

4.1 Commencement Date

For the purposes of the WEMA, this Undertaking commences on the date of acceptance by the
ACCC and ABA will comply with the Undertaking on and from this date.

4.2  Expiry

This Undertaking expires on the earlier of:

(@)
(b)

(©)

(d)

One year from the date of acceptance by the ACCC;

ABA or a Related Body Corporate ceases to be an Accredited Wheat Exporter under the
WEMA;

The WEMA is amended such that an Accredited Wheat Exporter is no longer required to
have in place an access undertaking under Part IlIA of the TPA in relation to access to
any of the Port Terminal Services for the purposes of maintaining accreditation under
that Act; or

the day the ACCC consents to ABA withdrawing the Undertaking in accordance with Part
[IIA of the TPA.

4.3  Early withdrawal of the Undertaking

ABA may seek the approval of the ACCC to the withdrawal of this Undertaking on the
occurrence of any of the following events:

(@)

(b)

ABA or a Related Body Corporate ceases to be an Accredited Wheat Exporter under the
WEMA; or

The WEMA is amended such that an Accredited Wheat Exporter is no longer required to
have in place an access undertaking under Part IlIA of the TPA in relation to access to
any of the Port Terminal Services for the purposes of maintaining accreditation under
that Act.

4.4  Variations to this Undertaking

(@)

(b)

If, during the term of the Undertaking, ABA is of the opinion that circumstances have
changed such that this Undertaking:

0] is no longer commercially viable for ABA or becomes inconsistent with the
objectives set out in clause 2.2; or

(i)  is no longer consistent with the Continuous Disclosure Rules as a result of
changes to the WEMA,

ABA may seek the approval of the ACCC to vary this Undertaking.

Prior to seeking the approval of the ACCC under clause 4.4(a), ABA will first consult with
counterparties to Access Agreements and Applicants regarding the proposed variation.

45 Other variations
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(&8 A User or ABA may seek a variation to the provisions of an Access Agreement relating to
the supply of Port Terminal Services (Access Agreement Variation).

() A Userébés request for an Access Agreement Variat
application for access to the Port Terminal Services, to which the process in this
Undertaking will apply.
(c) ABAOGs r e g ulecess Adreementdariation will be dealt with as a request for
negotiation of an Access Agreement under clause 7.
(d)  Upon ABA and the User agreeing the terms of the Access Agreement Variation, the
Access Agreement will be varied accordingly.
5. Scope
5.1 Application
(&) This Undertaking applies to:
0] the negotiation of new Access Agreements; and
(i)  the negotiation of access to Port Terminal Services.
(b)  This Undertaking does not apply to the negotiation of any Access Agreement with a
commencement date after the expiry of this Undertaking.
5.2  Meaning of Port Terminal Services
(& This Undertaking applies only to access to Port Terminal Services.
(b)  Port Terminal Services means the services provided by means of the Port Terminal
Facilities which enable an Accredited Wheat Exporter to export Bulk Wheat through the
Port Terminal Facilities, including:
0] unl oading and receival by ABA of a User6s Bu
Facilities;
(i) sampling and classification by ABA of a User
Terminal Facilities;
(i) weighing by ABA of a User 0sngBagiltds; Wheat ng
vy transfer of a Usero6és Bulk Wheat to storage a
Terminal Facility;
(v)  administrative and logistics services required for shipping nomination, acceptance,
booking and cancellation;
(vi)  wheat hygiene and quality management, including access to inspectors from the
Australian Quarantine and Inspection Service

Wheat received and held at the Port Terminal Services;
(vii) vessel loading;

(viii) shipping stem maintenance;

{00029271-1}



(iX) outt urni ng by ABukWhdat receivddsaetnedert Terminal Facility
and | oading onto the User6s nominated vessel

(x)  insurance for all general physical risk (i.e. fire, flood, storm, etc.).

5.3 Meaning of Port Terminal Facilities

Port Terminal Facilities means a ship loader that is:

(&) ataPort Terminal;

(b)  capable of handling Bulk Wheat; and

(c) is owned, operated and controlled by ABA,

and includes any of the following facilities:

(d) anintake/receival facility;

(e) agrain storage facility;

) a weighing facility;

(g) ashipping belt;

that is:

(h) atthe Port Terminal; and

0] associated with the ship loader; and

()] capable of dealing with Bulk Wheat.
5.4  What this Undertaking does not cover

(@) This Undertaking does not apply to:

0) access to services in relation to Bulk Wheat provided by ABA which are not Port
Terminal Services;

(i)  facilities owned by ABA which are not Port Terminal Facilities;
(iii)  the transportation by ABA of Bulk Wheat to port;

(iv)  grains which are not wheat;

(v)  wheat which is not Bulk Wheat.

(b)  Nothing in this Undertaking prevents ABA from agreeing with an Applicant or User to
provide access to port terminal services for grains other than Bulk Wheat and other
services related to Port Terminal Services.

6. Standard Terms and Reference Prices

6.1 Access to Standard Port Terminal Services
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On request by an Applicant in accordance with clause 7, ABA will offer to supply the Port
Terminal Services to the Applicant;

(a) atthe Reference Prices published under clause 6.2; and

(b)  on the Standard Terms under clause 6.3,

and this Undertaking recognises the ability of an Applicant to negotiate for access to:
() prices other than Reference Prices for Port Terminal Services; and
(i)  non Standard Terms for Port Terminal Services.

(c) ABA s under no obligation to provide access to a Port Terminal Service (or to enter into
an Access Agreement for them) beyond the term of this Undertaking.

6.2 Reference Prices

(& By no later than 30 September of each year, ABA must, for access to each Port Terminal
Service, publish reference prices (Reference Prices) on ABA6 s websit e.

(b)  Unless varied in accordance with clause 6.5 the Reference Prices must apply for a
period not ending before 31 October of the next year.

(c) The Reference Prices for the period from 1 October 2010 to 30 September 2011 are set
out in the Indicative Port Terminal Services Agreement at Schedule 1.

(d) If ABA has not already complied with this clause at the commencement of this
Undertaking, then it must do so within three Business Days of its commencement.

(e) ABA must give the ACCC copies of Reference Prices within three Business Days
following publication.

6.3 Standard Terms

(@) The Standard Terms are the terms and conditions set out in the Indicative Port Terminal
Services Agreement in Schedule 1 to this Undertaking (Standard Terms).

(b)  Unless varied in accordance with clause 6.5, the Standard Terms must apply for the term
of the Undertaking.

(c) The Standard Terms offered to an Applicant must include the Loading Protocols, as
varied from time to time.

(d)  Nothing in this Undertaking prevents the parties agreeing to include terms relating to
access to the Port Terminal Services in an agreement also applying to access to other
services provided by ABA but this Undertaking will only apply to the terms relating to the
provision of access to Port Terminal Services.

6.4  Non-discriminatory access

(& In providing access to Port Terminal Services, ABA must not discriminate between
different Applicants or Users in favour of its own Trading Business, except to the extent
that the cost of providing access to other Applicants or Users is higher.
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(b)

()

During the Term of this Undertaking, but not more than twice in every 12 month period,
the ACCC may by notice in writing require ABA to appoint an Independent Auditor to
provide a report in relation to ABA6 s ¢ o mp | icluse6ed(a) if thdhACCC requires
ABA to appoint an Independent Auditor, Schedule 3 will apply.

The ACCC may authorise a member of the ACCC to exercise any powers under clause
6.4(b) or Schedule 3 on behalf of the ACCC.

6.5 Variation to Reference Prices and Standard Terms

(@)

(b)

(©)

(d)

ABA may vary the Reference Prices from time to time. ABA must provide the ACCC with
copies of variations to the Reference Prices within three Business Days following
publication.

ABA may vary the Standard Terms with approval from the ACCC in accordance with the
procedure in Division 6 of Part IlIA of the TPA.

Any variation under clause 6.5(a) or 6.5(b) must be published at least 30 days prior to
the date on which it is to become effective in the same locations as it publishes its
Reference Prices and Standard Terms.

Any variations to the Reference Prices or Standard Terms do not automatically override
the terms of existing Access Agreements.

7. Negotiating for access

7.1 Good faith negotiation

ABA will negotiate with an Applicant for the provision of access to Port Terminal Services in
good faith in accordance with this Undertaking.

7.2 Framework

(@)

(b)

This part of the Undertaking outlines the process to be followed for an Applicant to gain
access to the Port Terminal Services. It provides for:

0] Preliminary inquiry i preliminary exchanges of information and meeting to
enable an Access Application to be lodged;

(i)  Access Application i submission of a formal Access Application by an eligible
Applicant;

(i)  Standard Access Agreements i procedure where the Applicant wants the Port
Terminal Services under the Standard Terms and Reference Prices;

(iv)  Negotiation and Acceptance i negotiation, acceptance and execution of an
Access Agreement.

If, at any time during this process, a Dispute arises between the parties, then either party
may seek to resolve the Dispute in accordance with the Dispute resolution process in
clause 8.

7.3  Preliminary inquiry

(@)
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0] Subject to clause 7.3(a)(iv), ABA will provide any information requested by an
Applicant which is related to access to the Port Terminal Services and which is
reasonably required by the Applicant to assist in negotiations in relation to an
Access Application, within five Business Days of receiving the request.

(i) I f the Applicantés request for information i
enable ABA to identify and collate the information sought by the Applicant, ABA
must notify the Applicant within three Business Days and seek further clarification
ofthe Applicantédés request.

(i)  Upon receiving clarification from the Applicant, ABA will provide the information
requested to the Applicant within a further four Business Days. To avoid doubt,
the Applicant may seek further information in accordance with clause 7.3(a)(i) at
any time prior to the completion of an Access Agreement.

(v ABA6s obl i g aluisem3(a)firadder3(a)(iii) is subject to:

(A)  ABA not disclosing any information which would breach a confidentiality
obligation binding on it or which it reasonably considers is commercially
sensitive in relation to its own operations; and

(B) ABA being able to refuse the request if:

(1) itis unduly and manifestly onerous to ABA, having regard to the
following:

9 the operational, commercial and logistical information that is
required by grain exporters around the world for use of port terminal
services for the exporting of Bulk Wheat;

1 whether ABA has access to and control of the information
requested, or whether compliance with
would require ABA to engage third party consultants or advisers in
order to gather, collate or present the information;

T ABA6s st af fi n dfinancia capabilityctaobtaireand
provide the information requested by the Applicant;

1 the volume of, and timeframe within which, information is requested
by the Applicant; or

(2) the information requested by the Applicant is not ordinarily and freely
available to ABA.

7.4  Eligibility to apply
(@ ABAOG6s obligation to:
0) negotiate with an Applicant under this Undertaking; and

(i)  enter into an Access Agreement;
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is subject to the Applicant demonstrating, within seven Business Days of a written
request by ABA somadle satisfachoB, hat & satisBea the Eligibility
Requirements:

(i)  the Applicant is Solvent;

(iv)  the Applicant and its Related Bodies Corporate are not currently in, and in the
previous two years have not been in, Material Default;

(v)  the Applicant:

(A) has a legal ownership structure with a sufficient capital base and assets of
value to meet the actual or potential liabilities under an Access Agreement,
including the ability to pay access charges and insurance premiums when
they fall due; or

(B) provides Credit Support; and

(vi) the Applicant is an Accredited Wheat Exporter and fully complies with the relevant
legal requirements for wheat export as set out in WEMA and WEAS.

(b)  ABA-reserves the right to negotiate only with an Applicant who complies with the
Eligibility Requirements under clause 7.4(a). ABA may give a written request to the
Applicant to demonstrate that it satisfies the Eligibility Requirements:

() within five BusinessDay s of ABA receiving the Applicanto
and

(i)  after that time, within five Business Days of ABA becoming aware of any credible
grounds which give rise to a reasonable assumption that the Applicant may no
longer satisfy the Eligibility Requirements.

(c) If ABArefuses or ceases to negotiate with an Applicant, for any reason, it will, on the day
of the decision to refuse or cease to negotiate, provide to the Applicant written reasons
for such refusal.

(d) If the Applicant considers that ABA has unreasonably refused to commence,
unreasonably delayed or unreasonably ceased negotiation for any reason, then the
Applicant may refer the matter to the arbitrator under clause 8. ABA will comply with the
arbitrator6 s det er mi nati on

7.5 Application Process for Access Application

@ An App!l equestrdor acecess to the Port Terminal Services is to be submitted to
ABA and must include the information contained in Schedule 2 (Access Application).

(b)  Upon receiving an Access Application from an Applicant, ABA will acknowledge receipt
of the Access Application in writing to the Applicant within three Business Days of its
receipt, or such longer period in accordance with clause 7.5(e).

(c) Ifthe Application is incomplete, prior to acknowledging the Access Application, ABA may
seek in writing:

0) such additional information; or
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(d)

()

(i)  clarification of the information that has been provided in the Access Application,

to the extent that such additional information or clarification is reasonably required
to enable ABA to consider the Access Application.

If ABA seeks additional information or clarification in accordance with clause 7.5(c), it will
advise the Applicant of the additional information or the clarification required within three
Business Days of receipt of the Access Application.

Upon receiving the required information or clarification from the Applicant, ABA will
provide written acknowledgement of the receipt of the completed Access Application
within three Business Days.

7.6  Standard Access Agreements

(@)

(b)

If an eligible Applicant requires the Port Terminal Services to be provided in accordance
with the Standard Terms and Reference Prices, then:

0] when the Applicant submits its Access Application, or at any time after submitting
its Access Application, the Applicant may give ABA written notice of that fact; and

(i)  within five Business Days of ABA receiving a notice under clause 7.6(a)(i), ABA
and the Applicant must execute an Access Agreement in accordance with the
Standard Terms and Reference Prices.

If an eligible Applicant requires the Port Terminal Services to be provided under terms
other than the Standard Terms and Reference Prices, then ABA and the Applicant must
comply with the negotiation procedures and arbitration procedures (if required) under
clauses 7 and 8.

7.7 Access to Standard Port Terminal Services before an Access Agreement is executed

(@)

(b)

(€)

(d)
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If an Applicant lodges an Access Application and requests access to Port Terminal
Services prior to finalising and executing an Access Agreement, ABA will, subject to the
Applicant satisfying the Eligibility Requirements set out in clause 7.4(a), within three
Business Days of receiving the request, offer to provide access to the Standard Port
Terminal Services on the Standard Terms and at the Reference Prices.

The Applicant may accept ABA6s of fer to provide access
Services on the Standard Terms and at the Reference Prices by executing an Interim
Agreement consisting of the Standard Terms and Reference Prices.

The Interim Agreement will terminate on the earlier of:

0) the date on which an Access Agreement is entered into;
(i)  the date on which the parties agree otherwise;

(i)  a date determined by an arbitrator under clause 8; or

(iv) if, by the end of the Negotiation Period, neither party has lodged a Dispute Notice,
the end of the Negotiation Period.

The Interim Agreement does not preclude the parties from entering into an Access
Agreement.

t
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(e)

(f)

If an Interim Agreement terminates under clause 7.7(c), and an Applicant lodges a new
Access Application, an Applicant may again request access to Port Terminal Services
and clauses 7.7(a) to 7.7(d) and clause 7.7(f) will apply.

An Access Agreement once executed will apply retrospectively from the later of:
() the date on which the Interim Agreement was executed; or
(i)  adate determined by an Arbitrator under clause 8,

and will replace the Interim Agreement.

7.8 Negotiation of Access Agreement

(@)

(b)

(©)

(d)

Following ABAO s ac k nowl ed glausee/b(b), ABA wilkoffer to commence
negotiations as soon as reasonably possible, but no later than five Business Days (or
such longer period as agreed between the parties), to progress towards an Access
Agreement.

The Negotiation Period (Negotiation Period) will commence upon ABA acknowledging
the Access Application under clause 7.5(b) and will cease upon any of the following
events:

0] execution of an Access Agreement by ABA and the Applicant;
(i)  written notification by the Applicant that it withdraws its Access Application;

(i)  the expiration of three months from the commencement of the Negotiation Period,
or if both parties agree to extend the Negotiation Period, the expiration of the
agreed extended period,;

(iv)  following referral to arbitration in accordance with clause 8.4, the arbitrator
determines that the Applicant is not negotiating in good faith; or

(v)  following a determination or direction by the arbitrator in accordance with clause 8,
where an Applicant does not comply with a determination or direction of the
arbitrator, and that determination or direction is not the subject of review.

Upon cessation of the Negotiation Period, ABA will be entitled to cease negotiations with
the Applicant.

If, for any reason, the Negotiation Period ceases and an Access Agreement has not
been executed, the Applicant may submit a new Access Application at any time and this
Undertaking will apply to the new Access Application.

7.9 Access Agreement

(@)

(b)
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Once the Applicant has notified ABA that it is satisfied with the terms and conditions of
the Access Agreement as drafted, ABA will within two Business Days, provide a final
Access Agreement (or, if applicable, an amendment to an existing Access Agreement) to
the Applicant for execution.

If ABA offers an Access Agreement and the Applicant accepts the terms and conditions
offered in that Access Agreement, ABA will execute the Access Agreement within five



Business Days of ABA providing a final Access Agreement to the Applicant under clause
7.9(a), or such longer period as is agreed by the parties.

8.  Dispute resolution

8.1 Disputes

(@)

(b)

()

(d)

()

This clause 8 applies to any Dispute arising in relation to:
() the negotiation of new Access Agreements;

(i)  the negotiation of access to Port Terminal Services in addition to Port Terminal
Services already the subject of an executed Access Agreement;

(i)  adecision by ABA to unilaterally vary the prices at which Port Terminal Services
are provided under an executed Access Agreement provided the User issues a
Dispute Notice within 30 days of the publication of the variation in accordance with
clause 6.5(c).

An Applicant is not entitled to raise a Dispute in relation to the terms of the Loading
Protocols applying at the time of the Access Application.

Any Dispute will, unless otherwise expressly agreed by both parties, be resolved in
accordance with this clause and either party may give to the other party to the Dispute
Notice in writing.

Other than as set out in clause 8.1(a)(ii) and 8.1(a)(iii), any Disputes in relation to an
Access Agreement once executed (including the application of the Loading Protocol) will
be dealt with in accordance with the provisions of that Access Agreement.

ABA will by 31 July of each year provide a report to the ACCC on any material disputes
in relation to an Access Agreement and any Disputes raised by Applicants or Users or
ABA in the last 12 months (except for the first year in which case the report will apply to
the period from the commencement of this Undertaking) including the details of any
resolution and the status of unresolved matters.

8.2 Negotiation

Within five Business Days of a party giving the other a Dispute Notice, senior representatives
from each party will meet and use reasonable endeavours acting in good faith to resolve the
Dispute by joint discussions.

8.3 Mediation

(@)

(b)
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If the Dispute is not resolved under clause 8.2 within five Business Days of the date the
Dispute Notice is received by the recipient then the provisions specified in
subparagraphs (b) to (f) inclusive, below, apply.

If the parties agree to resolve the Dispute by mediation, the Dispute will be referred to
the chief executive officers of each party who will attempt to resolve the Dispute,
including by informal mediation.



(©)

(d)

()

(f)

If the Dispute is not resolved within 5 Business Days after being referred to the chief
executive officers under clause 8.3(b) (or such longer period as is agreed between the
chief executive officers), the Dispute will be referred to formal mediation in Victoria.

A Dispute referred to mediation in accordance with clause 8.3(c) will be mediated by a
single mediator appointed by agreement of the parties or, if they fail to agree within 3
Business Days, a mediator appointed by the President of the Victorian Chapter of the
Institute of Arbitrators and Mediators of Australia (IAMA) acting on the request of either

party.
Unless the parties agree otherwise:

0] the mediation, by either mediator appointed by the parties or a mediator appointed
by the President of the Victorian Chapter of the IAMA, will be conducted under the
IAMA Mediation Rules (whether or not the mediator is a legal practitioner);

(i)  aparty may appoint a person, including a legally qualified person to represent it or
assist it in the mediation;

(i)  each party will bear its own costs relating to the preparation for and attendance at
the mediation; and

(iv)  the costs of the mediator will be borne equally by the parties

(v)  ABA and the Applicant or User will use reasonable endeavours to ensure that the
mediation is completed within 28 Business Days from the date the mediator is
appointed, or such longer period as agreed between the parties.

If the parties do not wish to resolve the Dispute by mediation, either party may by notice
in writing to the other, refer the Dispute to be determined by arbitration under clause 8.4.

8.4 Referral to arbitration

(@)

(b)

(©)

Notwithstanding any other provision of this Undertaking, either party may, by notice in
writing to the other (Arbitration Notice), refer a Dispute to arbitration in accordance with
this clause at any time following the issue of a Dispute Notice. The Arbitration Notice
must specify the nature of the Dispute, the matters in respect of which the party is
seeking arbitration and the contact details of both parties and whether the parties have
agreed or are likely to agree upon a private arbitrator if the ACCC does not arbitrate the
Dispute.

If the Dispute referred to in the Arbitration Notice is already the subject of mediation in
accordance with clause 8.3, that mediation will cease immediately.

Any arbitration will be conducted in accordance with clauses 8.5 to 8.7.

8.5  Appointment of arbitrator

(@)
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If a Dispute is referred to arbitration in accordance with clause 8.4, ABA must, within two
Business Days, provide the ACCC with a copy of the relevant Dispute Notice and
Arbitration Notice. All correspondence with the ACCC under this clause 8 must be
addressed to:



(b)

(©)

(d)

()

The General Manager

Transport and General Prices Oversight

Australian Competition and Consumer Commission
Level 35, The Tower

360 Elizabeth Street

Melbourne VIC 3000

Fax: (03) 9663 3699

If within five Business Days of receiving notice in accordance with clause 8.5(a), the
ACCC advises ABA and any other party to the Dispute in writing that it wishes to be the
arbitrator in respect of the Dispute, then the ACCC will be appointed to arbitrate the
dispute and the arbitration will be conducted in accordance with clause 8.6. The ACCC
may authorise a member of the ACCC to make a decision under this clause 8.5(b).

If the ACCC:

() advises ABA and any other party to the Dispute in writing within five Business
Days of receiving notice in accordance with clause 8.5(a) that it does not wish to
be in the arbitrator in respect of the Dispute; or

(i)  does not advise ABA and any other party to the Dispute in writing within five
Business Days of receiving notice in accordance with clause 8.5(a) that it wishes
to be the arbitrator in respect of the Dispute,

then, subject to clause 8.5(e), the arbitration will be conducted by an arbitrator appointed
by the agreement of the parties to the Dispute.

Within two Business Days of the parties agreeing an arbitrator, ABA must notify the
ACCC.

If the parties fail to agree an arbitrator within five Business Days of the expiry of the five
Business Days referred to in clause 8.5(c)(i) or 8.5(c)(ii) respectively, or such longer
period as may be agreed by the parties, then either party may request the President of
the Victorian Chapter of IAMA to appoint an arbitrator.

8.6  Arbitration procedure if the ACCC is the arbitrator

(@)

(b)
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If the ACCC is the arbitrator, then except as set out in clause 8.6(b), the arbitration will
be conducted in accordance with the procedures, and the ACCC will have the powers,
set out in Subdivisions C-E and G of Division 3 of Part IlIA of the TPA and any
references to a Afinal determinationo #@r
be taken to mean a final or interim determination made by the ACCC under clause 8.6.

In any arbitration conducted by the ACCC in accordance with this Undertaking:

0) the ACCC may not make a determination which would have any of the effects
described in section 44W of the TPA;

(i)  the ACCC may not make a determination which would have the effect of setting
terms and conditions of access to a Port Terminal Service in respect of any period
following the expiry of this Undertaking;

(i)  the ACCC must have regard to the provisions of this Undertaking;
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(iv)  sections 44Z0(1)-(4) of the TPA will not apply. A determination or direction of the
ACCC will be final and binding, subject to any rights of review, and will have effect
on and from the date specified by the ACCC. Any or all of the provisions of a final
determination may be expressed to apply from a specified day that is earlier than
the day on which the final determination is made. However, that specified day may
not be earlier than the date of the Access Application.

(c)  Other than in circumstances where the determination or direction is the subject of review,
if an Applicant or User does not comply with a determination or direction of the ACCC,
ABA will not be obliged to continue negotiations for the provision of access to Port
Terminal Services for the Applicant.

8.7  Arbitration procedure if the ACCC is not the arbitrator

(8 If the arbitrator of a Dispute is not the ACCC, the arbitration will be conducted in
accordance with the following procedures:

() the arbitrator will not be required to proceed with the arbitration unless and until
the party that issues the Arbitration Notice hasagr eed t o pay the arbit]
other costs as determined in accordance with clause 8.7(h) and provided in any
indemnity as required in accordance with clause 8.7(j);

(i)  the arbitrator may make an interim determination granting access but only to
Standard Port Terminal Services on the Standard Terms and at the then current
Reference Prices;

(iii)  subject to the involvement of and disclosures to the ACCC, unless ABA and the
Applicant agree otherwise, the arbitration must be conducted in private;

(iv) a party may appoint any person, including a legally qualified person, to represent it
or assist it in the arbitration;

(v) the arbitrator must observe the rules of natural justice but is not bound by the rules
of evidence;

(vi)  the arbitrator must act as speedily as a proper consideration of the Dispute allows,
having regard to the need to carefully and quickly enquire into and investigate the
Dispute and all matters affecting the merits, and fair settlement, of the Dispute;

(vii) the arbitrator may determine the periods that are reasonably necessary for the fair
and adequate presentation of the respective cases of the parties to a Dispute, and
may require that the cases be presented within those periods;

(viii) the arbitrator may require evidence or argument to be presented in writing, and
may decide the matters on which it will hear oral evidence or argument;

(ix) the arbitrator may call on any party the arbitrator believes necessary to give
evidence;

(x)  the arbitrator will present their determination in a draft form to the parties and give
the parties opportunity to comment before making a final determination;

(xi)  the arbitrator will hand down a final determination in writing which includes their
reasons for making the determination and findings on material questions of law

{00029271-1}



(b)

(©)

(d)

()

(f)
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and fact, including references to evidence on which the findings of fact were
based;

(xii) unless the parties to the Dispute agree otherwise, any information received by the
parties during the course of an arbitration, the content of the arbitration and any
determination by the arbitrator will be confidential;

(xiii) the arbitrator may make any determination or direction in relation to the Dispute
that they consider appropriate. For the avoidance of doubt, such determination or
direction may include making a binding determination in relation to the Dispute, or
requiring the parties to continue or re-commence negotiations.

The arbitrator may at any time terminate the arbitration (without making an award) if they
think that:

() the notification of the Dispute is vexatious;

(i)  the subject matter of the Dispute is trivial, misconceived or lacking in substance; or
(i)  the party who notified the Dispute has not engaged in negotiations in good faith.

In deciding a Dispute, the arbitrator must have regard to:

0] the provisions of this Undertaking (including clause 6.4); and

(i)  the matters set out in section 44X(1) of the TPA,

(i)  any guidance published by the ACCC;

(iv) any submissions provided by the ACCC;

(v)  the objectives and principles in Part IlIA of the TPA.

In deciding a Dispute, the arbitrator may have regard to any other matters that they think
are relevant.

In deciding a Dispute, the arbitrator must not:

0) without the consent of all parties, make a determination which relates to matters
which were not specified in the Arbitration Notice;

(i)  make a determination which would have the effect of setting terms and conditions
of access to a Port Terminal Service in respect of any period following the expiry
of this Undertaking;

(i)  make a determination which would have any of the effects described in sections
44V(2)(d) or (da) of the TPA; or

(iv)  make a determination which would have any of the effects described in section
44W of the TPA.

A determination or direction of the arbitrator will be final and binding, subject to any rights
of review by a court of law, and will have effect on and from the date specified by the
arbitrator. Any or all of the provisions of a final determination may be expressed to apply



(9)

(h)

0

(k)

()

from a specified day that is earlier than the day on which the final determination is made.
However, that specified day may not be earlier than the date of the Access Application.

Other than in circumstances where the determination or direction is the subject of review
by a court of law, if an Applicant or User does not comply with a determination or
direction of the arbitrator, ABA will not be obliged to continue negotiations for the
provision of access to Port Terminal Services for that Applicant.

The arbitratordés costs and the costs of the
parties in such proportions as the arbitrator determines. Each party may make
submi ssions to the arbitrator on the issue

costs determination.

The partiesd appointment of the arbitrator

() the arbitrator must keep the ACCC advised, not less frequently than fortnightly,
about the process of the arbitration, including timelines and processes;

(i)  the arbitrator must provide a copy of any correspondence between the arbitrator
and the ACCC relating to procedural or other matters to the parties within three
Business Days; and

(i)  the ACCC will have the right to make submissions to the arbitrator in respect of the
Dispute (subject only to complying with the procedures and timeframes for
submissions determined by the arbitrator).

The arbitrator may require the parties to indemnify them from any claims made against
the arbitrator arising in connection with the performance by the arbitrator of their duties
under this clause 8, such indemnity excluding circumstances where the conduct of the
arbitrator constitutes negligence or dishonest or unlawful conduct.

ABA must send a copy of any determination made by the arbitrator to the ACCC within
two Business Days of the determination being made.

The Commercial Arbitration Act 1984 (VIC) will apply to any arbitration undertaken in
accordance with this clause 8.7. To the extent of any inconsistency, the provisions of the
Undertaking will have priority over the provisions of the Commercial Arbitration Act 1984
(VIC).

9. Confidentiality

9.1 Treatment of Confidential Information

(@)

(b)
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Subject to clause 9.1(b), if a party provides Confidential Information to another party as
part of the negotiation or dispute resolution or arbitration processes under this
Undertaking, the recipient of that Confidential Information will treat it as confidential, the
property of the provider of that information, and will use that information solely for the
purpose of negotiating access to the Port Terminal Services or resolving any Dispute in
accordance with this Undertaking.

A party is permitted to disclose Confidential Information:

par
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0] to the extent necessary for the provision of advice from legal advisers, financiers,
accountants or other consultants or professional advisers, provided they are under
a legal obligation not to disclose the Confidential Information to any third party;

(i)  to any mediator or arbitrator appointed under clause 8 for the purposes of that
medi ation or arbitration (and, iif the ACCC i
standard confidentiality protocols and procedures);

(i)  to the ACCC to the extent necessary for a party to comply with any written request
by the ACCC, (subject to the ACCCbdbs standard
procedures); or

(iv) if and to the extent required by law, provided that it first consults with the party that
provided the Confidential Information in relation to the manner and timing of that
disclosure.

(c) Nothing in clause 9 prevents a party or an arbitrator from, or limits the extent to which a
party or arbitrator may, provide information to the ACCC.

10. Capacity management
10.1 Continuous Disclosure Rules

ABA must as a condition of this Undertaking, comply with the Continuous Disclosure Rules
under the WEMA from time to time and at the commencement of this Undertaking, publish on
its website in relation to Port Terminal Services:

(&) Astatementsettingout ABAO s pol i ci es @ammdnaging demand forrthe Portf
Terminal Services (including ABA6 s pol i cies and procedures relat
and acceptance of ships to be loaded using the Port Terminal Services) (Loading
Protocol); and

(b) A Shipping Stem (to be updated within 24 hours of a change to the Shipping Stem)
setting out:

0) the name of each ship scheduled to load grain using a Port Terminal Service;

(i)  for each ship referred to in paragraph (i) i the date when the ship was nominated
to load grain using a Port Terminal Service;

(i)  for each ship referred to in paragraph (i) i the date when the ship was accepted as
a ship scheduled to load grain using a Port Terminal Service;

(iv)  for each ship referred to in sub-paragraph (i) i the quantity of grain to be loaded
by the ship using a Port Terminal Service;

(v)  for each ship referred to in sub-paragraph (i) i the estimated date on which grain
is to be loaded by the ship using a Port Terminal Service.

(c) A B A 8hspping Stem will be available at: http://www.bulkalliance.com.au or such other
domain as notified from time to time.
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http://www.bulkalliance.com.au/ShippingStem/tabid/154/Default.aspx

10.2 Loading Protocol

(@)

(b)

As at the commencement date of this Undertaking, the Loading Protocol which applies to
the provision of Port Terminal Services at the Port Terminal is set out in Schedule 5.

ABA must comply with the Loading Protocol as varied from time to time.

10.3 Variationof ABA & s L Bretatal n g

(@)

(b)

(€)

(d)

ABA may vary the Loading Protocol from time to time subject to clause 10.3(b) and
subject to the following conditions:

() any variations to the Loading Protocol must be consistent with:
(A) the objectives of this Undertaking set out in clause 2.2;
(B) ABA6s obl i gat i o ndscrimmatopyraccess whder clause6.4;

(i)  the Loading Protocol must include an expeditious dispute resolution mechanism
for dealing with disputes relating to decisions made by ABA under the Loading
Protocol (but need not include independent binding dispute resolution);

(i)  before ABA can vary the Loading Protocol, it must conduct a consultation process
which involves:

(A) preparing and circulating proposed changes to interested parties, and to the
ACCC, along with an explanation for the amendment;

(B) publishing a copy of the proposed changes and explanation for the
amendment on its website (with the proposed variation shown in mark-up)
together with a contact name and address for written responses to be
addressed to ABA;

(C) allowing Users, Applicants and interested parties at least 10 Business Days
to review and provide written responses to the proposed changes;

(D) ABA collating, reviewing and actively considering in good faith the
responses from interested parties;

(iv)  any variation must be publishedo n A B A 6 s atweasb3® datyseprior to the
date on which it is to become effective in the same locations as it publishes its
Loading Protocol.

This clause does not prevent ABA unilaterally amending the Loading Protocol on a
temporary basis during the period of Force Majeure, as defined in the Standard Terms.

ABA must provide the ACCC with copies of variations to the Loading Protocol promptly
following publication.

The Loading Protocol (as varied from time to time) is available at
http://www.bulkalliance.com.au or such other domain as notified from time to time.

10.4 No hindering access
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http://www.bulkalliance.com.au/ShippingStem/tabid/154/Default.aspx

(@)

(b)

ABA, or a Related Body Corporate of ABA, must not engage in conduct for the purpose
of preventing or hindering access to the Port Terminal Services by any other User in the
exercise of a right of access under this Undertaking.

ABA, or a Related Body Corporate of ABA, may be taken to have engaged in conduct for
the purpose referred to in clause 10.4(a) even though, after all the evidence has been
considered, the existence of the purpose is ascertainable only by inference from the
conduct of ABA, or a body corporate related to ABA, or from other relevant
circumstances. This clause 10.4(b) does not limit the manner in which the purpose of
ABA may be established for the purposes of clause 10.4(a).

11. Publication of other information

11.1 Information on stock at the port

(@)

(b)

ABA will publish and update monthly in a prominent position on its website the following:
0] total stocks of Bulk Wheat held at Port Terminal Facilities;

(i)  total stocks of all other grain held at Port Terminal Facilities on an aggregated
basis;

(i)  cargo nominations; and
(iv)  nominated monthly export Baseline Capacity.

To avoid doubt, ABA will not publish information relating to Country Facilities.

11.2 Publication of vessel booking applications

(@)

ABA will publish the following details of any booking applications that it receives for the
export of grain on the Shipping Stem at the time that the Shipping Stem is next updated:

0] the name of the exporter;
(i)  the volume of grain to be exported; and

(i) shipment period.

12. Report on Performance Indicators

(@)
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ABA will publish the following key service performance indicators:

0) in the case of the period from 1 October 2011 to 31 March 2012, by no later than
31 May 2012; and

(i)  inthe case of the period from 1 April 2012 to 31 July 2012, by no later than 30
September 2012,

in each case, providing details on the following key service standards in respect of the
provision of Port Terminal Services for Bulk Wheat at the Port Terminal during the

relevant period:

(i)  Monthly tonnes shipped; and



(b)

(iv)  Number of ships loaded.

ABA will publish its report to the ACCC in a prominent position on its website within five
Business Days of the date on which it provides it to the ACCC.

13. Contact details

(@)

(b)
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Persons wishing to contact ABA for further information or to apply for access to the Port
Terminal Services should contact ABA at the following address:

Chief Executive Officer
Australian Bulk Alliance Pty Ltd
18-20 Enterprize Road

West Melbourne VIC 3003

Applicants are also encouraged to review ABA6 s w e b www.bullkallisade.com.au
which includes information relevant to the Port Terminal Services including:

0] storage capacity;
(i)  shipping berth; and

(i)  terms and conditions on which the Port Terminal Services are provided.


http://www.bulkalliance.com.au/

Schedule 17 Indicative Port Terminal Services Agreement

ABA

v}
Australian Bulk Alliance

ABM 39 087 280 260

For Receival Stations in New South Wales and Victoria and the Melbourne Bulk Commodity Terminal
at the Port of Melbourne.

Storage & Handling Agreement
2010111

Client Name:
Client Number:
ABN:

This AGREEMENT is dated the day of 2010
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BETWEEN Australian Bulk Alliance Pty Ltd - “Company™
1820 Enterprize Road

WEST MELEOURME VIC 3003
AND Legal Entity Name: “Client”
Client ABN: (must be inserted)

Postal Address:

Client Number -

Client's Short Code -

RECITALS

ia) The Company camies on the business of receiving, handiing, transporting and storing Grain and other
commodities at the Facilities.

(o) The Client is the owner of certain Grain.

ic) The Company has offered to provide the Services on the terms and conditions contained in this
Agreement.

id) The Client has accepted the Company's offer to provide the Services on the terms and conditions
contained in this Agreement.

joooesenz-a) Page 2 of 26
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This Agreement between Australian Bulk Aliance Pty Ltd, - “Company™
18-20 Enterprize Road

WEST MELBOURNE VIC 3003

and The Client as described above

The Parties agree to be bound by the provisions of this Agreement and by signing the signatories warrant that
they each hawve the authority and to enter into this Agreement on behalf of their respective organisations.

Executed as an Agreement.

Simon McNair
Chief Executive Officer, Australian Bulk Alliance

Signature of Witness

Date / /

Signature of Client's Authorised Representative

Full Name of Client's Authorised Representative

Title of Client's Authorised Representative

Signature of Witness

{pocosenz ) Page 3 of 26
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1. Interpretation
1.1 Definitions

The following definitions apply in this Agreement:
“AQIS” means Australian Cuaranting and Inspection Senvice.

“Binned Grade"™ means the Grade of Grain stored in a Cell. The Binned Grade may contain different
Grades.

“Blending” means either the mixing of originally segregated Binned Grades within a Facility or during
the outiurn process.

"Business Day"” means any day on which the principal office of the Company is open for business and
does not include a Saturday, Sunday or day that is a public holiday in the State of Victoria.

“Cargo Assembly Plan™ means the document of that title provided by the Client to the Company from
fime to time.

“Carryover Charges” means the carmmyover charges calculated in accordance Schedule A.
“Cell” means a unit for storage of Grain.

“Charges” means those charges calculated in accordance with Schedule A.

“client” means a person that uses the Facilities for Storage of Grain.

“Client” means the party to this agreement that is not the Company and where applicable its
contractors and agents and their successors and permitted assigns.

“Client Grain™ means that quantity of Grain held by the Company for the Client within all Facilities.
“Commingling™ is the situation where different Grades of Grain are stored in the same Cell.
“Company” means Australian Bulk Alliance Pty Ltd ABN 39 087 280 260.

"Damaged Grain” means Grain that has been damaged in an unusual incident or event to such an
extent that it can no longer be classified by any Receival (Classification) Standards and is only of
salvage value or suitable for disposal.

“Delivered™ means, in respect of Grain, the point and time at which Grain first arrives at a Facility.

"Dust" means Grain dust attributable to the Client Grain extracted from dust collection plants in a
Facility, but excluding Damaged Grain.

“Facility” means any Grain receival, storage and handling facilities used by the Company in
connection with the provision of Receival or other services to the Growers and/or the provision of the
Services to the Client, including the Receival Stations and the Port Terminal.

“GMO” or “Grain Movement Order” means an authorisation to Outturn Grain issued by the Client:
(a)  inwriting, or

ib) by electronic mail, or

(c) via the ezigrain™ website as accessed through the Client's security pin.

"Grade” means a grade of Grain of a given Season specified in the Receival Standards of that same
Season, or any other grade agreed by the Parties.
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"Grain” means the seed of any crop or pasture species including Pulses.

“Grain Trade Australia” means the organisation previously known as the National Agricultural
Commodities Marketing Association.

"Grower" means any person or entity involved in the growing of Grain, the contact details for whom
have been registered by the Client or the Company or a national grower register.

"Grower Storage™ means Grain stored by the Company on behalf of a Grower.
"GST" means the tax imposed by the GST Law.

"GST Law™ has the same meaning as in A New Tax System (Goods and Senvices Tax) Act 1999
(Commonwealth).

“Harvest™ means the period of time during which grain may be harvested and Delivered, this is usually
between 1 October in the first year and 31 January in the following year.

“Industrial Dispute” includes a strike. stop-work, boycott or lockout.
“Insolvency Event™ means in relation to a Party:

(d)  a receiver, receiver and manager, administrator, trustee or similar official is appointed over the
whole or a substantial part of the assets or undertaking of the Party and is not removed within 30

days;
{e)  the Party suspends payment of its debts generally;
fiy  the Party is insolvent within the meaning of the Corporations Act 2001 (Cth);

(g) the Party enters into or resolves to enter into any arrangement, composition or compromise with,
or assignment for the benefit of, its creditors or any class of them;

{h)  an application {other than a vexatious application) or order is made for the winding up or
dissolution of, or the appointment of a provisional liquidator fo, the Parly or a resolution is passed
or steps are taken to pass a resolution for the winding up or dissolution of the Party otherwise
than for the purpose of an amalgamation or reconstruction which has the prior written consent of
the other Party and, in the case of an application, the application is not withdrawn or dismissed
within 60 days; or

{iy  an administrator is appointed under Division 2 of Part 5.3A of the Corporations Act 2001 (Cth)
and, except in the case of an appointment by the Party or its directors, is not withdrawn or
removed within 14 days.

“Interest™ means in respect of a client, the portion of the Stored Grain to which legal title as client is
held, and which is eguivalent to the percentage the grain of the relevant type and grade received from
that client makes up of the total Stored Grain.

"Non Company Facilities” means storage facilitizs which are not owned, either in whole or in part, by
the Company or are not affiliated with the Company via operating agreements. “Mon Company Facility™
has a corresponding meaning.

"Qutturn™ means:

{(j)  the loading of Grain from a Facility for transportation to Non Company Facilities or such other
place as directed by the Chent;

(k)  the disposal of Damaged Grain,
{n any other cutturn required and directed by the Client for the purposes of stock accounting
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{m) and as evidenced by a GMO.
"Qutturn Entitlement” has the meaning given to it in clause 7.1.

“Qutturn Protocol™ means the document of that title as published on the Company website at the time
of Cutturn and includes, as relevant, the Outturm Protocal for port, road and rail.

“Owner Acquisition Report™ means a report of the grain acquired in the week preceding the week in
which the report is provided.

“Party” means, depending upcn the context, either the Company or the Client.

"Port Terminal” means the Company’s seaboard terminal at 18-20 Enterprize Road West Melbourne
or such other port terminals as may be operated by the Company.

"Port Terminal Qperating Protocols™ means the document of that title as published on the Company
website at the time of the relevant activity.

“Pulses” means chickpeas, lupins, field peas, faba beans. lentils, veich, broad beans and any other
grain legumes.

“Purchase Options™ means the various alternative products, including price at depaot, offered or to be
offered to Growers by the Client for the purchase of Grain in accordance with the relevant documents
published on the Company website at the time the Grain is Received.

“Purchase Option Exposure Report™ means a report of the grain Delivered for or behalf of the Client
in the week preceding the week in which the report is provided.

“Purchase Options Procedures™ means the purchase options proceures published on the Company
website at the time the Grain is Received.

"Receival” means the process of Testing, weighing, tipping, inwardly elevating and placing the Grain
into the storage facilities on behalf of a Grower or client. "Receive” has a comresponding meaning.

“Receival Standards” means the standards as prescribed in the Commodity (Grain) Classification
Manual as published on the Company website, in respect of Receival, at the time the Grain is received,
and in respect of Cutturn, at the time of Cutturn.

"Receival Station” means a Company facility for Receival from Growers and storage of Grain, other
than the Port Terminal.

“Regrade” means the re-grading of Grain of the Grade of one Season to the same Grade of Grain of
another Season or as the case may be the re-grading of Grain of one Grade of a Season to a different
Grade of Grain of the same or different Season.

“Sampling Methods™” means the document of that title as published on the Company website, in
respect of Receival, at the time the Grain is received, and in respect of Cutturn, at the time of Cutturn.

"Season” means the period in which most of the Grower's (zrain is harnvested and delivered to
Company sites, typically commencing in November in one year and going through to the February of
the following year.

“Segregation™ means the physical separation of the storage of Grain by type, Grade, variety or such
other distinguishing quality as may be determined by the Company.

“Segregation Change” includes;
(n}  anew Segregation opening,;
(o} the closure of a Segregation; and
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{p)  the removal of a Segregation (whether by Outturmn or otherwise).

“Services” means the services provided by the Company to the Client under this Agreement and
includes:

(g} posting Purchase Options:

(r  Receival

(s) Storage,

() freight management;

{u)  freighting.

"Shrinkage™ means that guantity of Client Grain, which is lost in:

(v}  the normal storage and handling process including loss of mass through changes in moisture
content;

iw) handling; and
(®)  Waste,
but does not include Grain lost as Dust.

“Shrinkage Allowance™ means the allowance for Shrinkage specified in Schedule A or such other
allowance for Shrinkage as may be agreed between the Company and the Client from time to fime.

“Sprouting Management Strategy”™ means the document of that fitle as published on the Company
website at the time of Testing.

“Stock Summary Report” means a report of Client Grain by Facility.
“Storage” means warehousing, control and movement of Grain. “Store” has a corresponding meeting.

“Stored Grain™ means, in respect of a particular type and grade of Grain, all of the grain of that type
and grade Stored by the Company in which clients have an Interast.

“Testing” means testing as described in clause 5.

“Waste™ means (rain that as a result of the normal handling process has been downgraded to Grain of
no commercial value, for example mouldy grain, grain mixed with dirt and stones.

“Weather Working Day™ means a day on which weather permits continuous work.

“Working Days™ means all days except Saturday, Sunday and Public Holidays of the State in which
the relevant Facility is located.

1.2 Rules for interpreting this Agreement

Headings are for convenience only, and do not affect interpretation. The following rules also apply in
interpreting this Agreement, except where the context makes it clear that a rule is not intended fo apply.

A reference to:

{a)  legislation (including subordinate legislation) is to that legislation as amended, re-enacted or
replaced, and includes any subcrdinate legislation issued under it;

(b}  adocument, terms and conditions, or a provision of a document or terms and conditions, is to
that document, terms and conditions or provision as amended, supplemented, replaced or
novated;
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{c)  aParty to this Agreement or to any other document or terms and conditions includes a permitted
substitute or a permitted assign of that Party;

(d) apersoninciudes any fype of entity or body of persons, whether or not it is incorporated or has a
separate legal identity, and any executor. administrator or successor in law of the person;

(e} amything (including a right, obligation or concept) includes each part of it;

(fy A%, "$A’, 'dollar, '$' or any charge making reference to a monetary amount is a reference to
Australian currency; and

(g} toaclause, part, schedule or annexure is a reference to a clause, part, schedule or annexure of
this Agreement unless otherwise stated.

In addition:
(a)  asingularword includes the plural, and vice versa;
(b)  aword which suggests one gender, includes the other genders;

{c)  if a word or phrase is defined, a matching word or phrase containing ancther part of speech has
a corresponding meaning, whether or not the word or words in the matching phrase commence
with a capital letter;

(d)  if an example is given of anything (including a right, obligation or concept), such as by saying it
includes something else, the example does not limit the scope of that thing;

(e)  the word "agree” includes an undertaking or other binding arrangement or understanding, and,
unless otherwise qualified in this terms and conditions, whether or not in writing;

(f)  a provision of this Agreement must not be construed to the disadvantage of a party merely
because that party was responsible for the preparation of this Agreement; and

(g} inthe event of an inconsistency or conflict between the provisions of the main body of the
Agreement and the relevant schedule, the provisions of the relevant schedule shall prevail.

2. Term and Services

2.1 Subject to this Agreement and in consideration of the Client paying the Company the charges, the
Company agrees to provide the Services to the Client from 1 October 2010 to 30 September 2011 (the
“Term").

2.2 The Client is bound by the terms and conditions of this Agreement from the earlier of:

2.3 the date of execution of this Agreement; or

24  the date, during the term, that the Company provides Services to the Client, including in respect of
Zrain of Seasons prior to the 2010/2011 Season.

2.5 This Agreement supersedes any previous agreement between the Company and the Client for the
provision of the Services or services similar to the Services.

2.6  If the Company continues to provide Services to the Client after the end of the Term then the terms and
conditions of this Agreement will continue to apply until a2 new Agreement is executed or this Agreement
is terminated in accordance with clause 19.

3. Purchase Options
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4.1

42

4.3

44

51

52

53

5.4

55

5.6

Subject to and in accordance with the Purchase Options Procedures the Company will make available
to Growers the Client's Purchase Options at the Facilities.

Receival Standards
All Grain that is to be received and stored by the Company for the Client must comply with the Receival

Standards. If Grain has characteristics which do not comply with the Receival Standards the Company
may, in its absolute discretion, refuse to receive that Grain.

The Comparny may, in its discrefion, refuse to Receive Grain known or suspected to contain chemical
contaminants or residues.

The Client must not deliver, and must ensure that none of its suppliers deliver, Grain known or
suspected to contain chemical contaminants or residues, to any of the Facilities.

The Client indemnifies the Company against all loss {including consequential and indirect loss) resuliing
from the delivery by it or its suppliers of Grain containing chemical contaminants or residues.

Testing

The Company will conduct Tesfing on Grain:

(a) delivered by the Client, for the purpose of classifying the Grain and determining whether to
Receive the Grain (Receival Tests) ; and

(b} intended for Cutturn (Outturn Tests).

Testing will be undertaken in accordance with the Receival Standards and Sampling Methods as

published by the Company from fime fo time.

The Client will be provided with the resulis of the Testing. If the Client does not agree with the results of
the Testing the Client must immediately notify the Company. The Client is deemed to have accepted
the results of the Tesfing as final and binding:

(@)  inthe case of Receival Tests, if the Client fails to immediately so notify the Company, or

(0} inthe case of Cutturn Tests, immediately upon Outturn.

Forwheat and barley only: protein, moisture, screenings, defective grains and contaminants testing will
be undertaken. Falling number testing will be provided in accordance with the Sprouting Management
Strategy.

For Canola only: cil content, test weight, impurity, defective seed and contaminant testing will be
undertaken. Free fatly acid testing will not be undertaken.

The Client acknowledges that:

(a)  Testing is conducted on a sample taken in accordance with the Receival Standards and the
Sampling Methods,

(o) Testing is indicative of the quality of Grain, it is not determinative of the quality of all of the Grain
Delivered,

{c)  variaion in results between the Receival Tests and Cutturn Tests is not abnormal.
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87

5.8

59

6.1

6.2

6.3

6.4

The Company warrants only that it will conduct the Testing in accordance with the Receival Standards.
The Company makes no other warranty or guarantee in relation to the Testing. including but not imited
to, that malting barley will germinate after Outturn.

The Client accepts the following variance between the Receival Standards and the results of the
Receival Tests and the Outturn Tests:

{a)  uptoandincluding a +- 0.3% varation in protein from the Receival Test,

(o) Up to and including & 1.0% variation in screenings from the Receial Test ;

{c)  upto and including a <~ 15% variation in the falling number or rapid visco analyser from the
Receival Test,

The Client accepts the following allowances in respect of the Outtum Test:
(a)  bin bumt/ storage mould affected grains up to and including 1 grain per litre averaged over the
entire delivery; and

(b}  phosphine gas level measured above the surface of the load up to and including 0.3 parts per
million.

Receipt and Storage
The Company will:

{a}  Receive Grain Delivered at the Facilities during the Term provided that in the sole opinion of the
Company the Grain in each case complies with the Receival Standards, is in fit condition for safe
and hygienic storage and, in the opinion of the Company. storage space permits;

(b} Store the Grain for the Client at the Facilities; and

(c)  Qutturn the Grain for the Client at such time or times and in such quantities as the Client requires
in accordance with Clause 7.

In respect of the Port Terminal Cnly, the Client must, in addition to compliance with all other

requirements of this clause &:

(a)  notify the Company that the Client wishes to Deliver Grain to the Port Terminal, including the
expected time of Delivery,

(b}  obtain the agreement of the Company to Deliver the Grain to the Port Terminal.

The Client will ensure that where a Grain is Delivered by a Grower or agent on behalf of the Client the
Grower or agent will clearly state in writing the Client’s name at the fime of delivery (“Nomination™).
The Client will also ensure that a Momination contains a statement to the effect that the Grower or
agent transfers all of the right, title and interest to and in the Grain to the Client. All Nominations are
final and irrevocable and the Company may rely on the details of the Nomination without any further
enquiries.

The Client will ensure that where Grain is Delivered from a Non Company Facility, it provides:

(a})  written confirmation fo the Company of fumigation clearance,
(b}  grain treatment details for the period of time Grain was at a Non Company Facility,

{c)  stock tonnages, and
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