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(Horticulture Code) -

B¢ Luét Nganh Trong Rau Qua (Horticulture Code) dp dung d6i véi
viéc mua bén san phim rau qua gitia ngudi trong va ngudi ban si (tui
déy goi 1a nha buén).

San phdm rau qua dugc dinh nghia la nhiing loai trdi ciy, rau qua (bao
gom cac loai ndm &n dugc), hat qua, thao moc va cac loai thuc vit dn
dugc khac chua qua ché bién. San phdm rau qua khong bao gom cac
san phdm clia vidn Wom.

K

Thuét ngii “chua qua ché bién” (‘Unprocessed’) khéng dugc dinh nghia
trong bo ludt. Nghia ctia “chua qua ché bién” sé dugc xac dinh tlry vao
hoan cinh ctia sy viéc. Nghia thong thuong ctia “chua qua ché bién” la
san phdm chua dugc chuyén déi, thay d6i hodc bg sung theo cich nao
d6 nhim muc dich bién né thanh dang méi.

Bit cti thoa thudn bang vin ban nao gitta ngudi tréng va nha buon vé
mot san phdm rau qua 13p vao hodc sau ngay 15 thang 12 ndm 2006 sé
phai tun theo dao luat nay ké tii ngay 14 thing 5 nam 2007.

Dao Luat Nganh Trong Rau Qué (Horticulture Code) khong dugc ap
dung néu nguoi trong va nha budn lap ban thoa thuin trude ngay 15
thang 12 ndm 2006. Tuy nhién, néu thoa thudn dugc lap trude ngay

15 thang 12 ndm 2006 va sau d6 dugc thay d6i vao hodc sau ngay 14
thang 5 ndm 2007 thi Dao Lut Nganh Trong Rau Quéa (Horticulture
Code) sé ap dung doi véi bat cti giao dich nao xay ra sau khi thoa thuin
da dugc thay d6i. Mot thoa thuén dugc thay d6i néu nhu n6 duge bd
sung, mé rong hodc chuyén nhugng.

Dao Luét Nganh Trong Rau Qua (Horticulture Code) yéu ciu nha
budn budn ban véi ngudi trong phai la dai ly dai dién cho nguoi trong
hodc la thuong gia.

Dai ly 1a nguoi thay mat cho ngudi tréng thuc hién viéc ban cac sin
phém rau qua d€ nhén tién hoa hong hodc 1é phi.

Thuong gia 12 ngudi mua san phdm rau quéa ctia ngudi trong dé ban lai.

Thuét ngit “nha buén” dung d€ chi ca dai Iy 1an thuong gia. Pao Luét
Nganh Trong Rau Qua (Horticulture Code) khong ap dung vdi lai
budn xuat khdu hodc ban 1é san ph&m ngay ca trong trudng hop lai
budn mua san phdm truc tiép ti nguoi trong.
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Theo Pao Luit Nganh Tréng Rau Qua (Horticulture Code), tit ca nha
budn déu phéi cé san mot vin ban cong khai dua ra cic diéu khoan
chung ma dua vao d6 ho sé thuc hién viéc mua ban véi ngudi trong.
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Nha bu6n va ngudi trong chi c6 thé mua ban san phim rau qua néu ho
1ap mot thod thuéin vé san phdm rau qua. Pao Ludt Nganh Trong Rau
Qua (Horticulture Code) khong cho phép nha buén giao dich véi tu
cach 1a dai Iy va thuong gia trong ciing mot thoa thudn.

Thoa thuén nay phai dugc thuc hién bang van ban va dugc cac bén
tham gia ky tén. Néu cdc diéu khoan mua ban chung ctia nha buén
méu thuln v6i mot diéu khodn san phdm rau qué nao d¢ thi sé thuc
hién theo thoa thuan.

Nghia vt 12 nha bud

Nha budn phai:

*  chép nhin san phim rau qua dugc giao theo thoa thuin sin phim
rau qua trii phi mot hoan canh dugc néu trong thoa thudn phat
sinh cho phép nha budn tli chéi san phdm.

* st dung tét cd sy cdn trong va ky nang trong viéc xt ly va cit gii
sdn phdm clia nguoi trong trong khi sin phdm dang nm trong sy
kiém sodt ciia nha budn.

+ thanh todn cho ngudi trong san phdm da dugc giao theo thoa
thudn trong khodng thoi gian da néu trong thoa thuan. Néu nha
budn khong tra s6 tién dugc yéu cau theo thoa thuin thi ngusi
tréng c6 thé tri hoan viéc giao thém san phdm theo nhu thoa thuin
cho dén khi s6 tién ng da dugc thanh todn va/hodc hity hgp dong,
sau khi thong bdo bang vin ban vé y dinh lam nhu vay.
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Quyén s& hitu sin phdm rau qua theo thoa thun vé san phdm rau qué
dugc chuyén nhu sau:
+ trong mét giao dich qua dai ly (Agent transaction)—truc tiép tit
ngudi trong dén bén thit ba mot khi sin phim dugc dai ly bén.
+ trong mét giao dich qua thuong gia (Merchant transaction)—tt
ngudi trong dén thuong gia khi giao san phdm cho thuong gia.
Thuét ngit “giao hang” (‘Delivery’) khong dugc dinh nghia trong dao
luit. Nghia ctia “giao hang” sé dugc xdc dinh bdi hoan cinh cta tling
su viéc va déc biét 1a cac diéu khoan ctia thoa thuén ma cac bén da
théng nhét. Cac bén c6 thé chon dong y vé nghia ctia tli “giao hang”
trong hoan canh cu thé ctia ho va dua diéu nay vao Thoa thudn vé San
ph&m Rau Qué cha minh.

Khi cac bén dinh nghia “giao hang” trong thoa thuan ctia minh thi ca
hai bén déu nén tim tu vin phap Iy va bap ddm ring dinh nghia va théa
thuin phai phu hgp véi dao luat nay va rang ho thoa méan véi thoa
thuén trudc khi ky vao thoa thuan.
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Néu thoa thuén vé san phim rau qua 1a trong khodng thdi gian 90 ngay

hodc lau hon thi trudc khi ky vao ban thao thuén, nha budn phai yéu

ciu ngudi trong cung cdp hodc:

»  mot vin ban da dugc ky xdc nhén rang ngudi trong da c6 dugc tu
vén phap ly doc lap vé thoa thuén, hodc

*  mot vin ban da dugc ky xdc nhan ring nguoi trong da dugc béo vé
viéc nén c6 tu van phap ly doc 1ap nhung da quyét dinh la khong
lam vay.

Néu thoi han cta thoa thudn 1a 90 ngay hodc lau hon, hodc diéu khoan
clia thoa thudn khong dugc cung cdp, hodc mot trong hai bén c6 thé két
thic thoa thudn trong vong 14 ngay sau khi ky thoa thudn, hodc trong
khodng thoi gian theo nhu thoa thuan ctia cac bén. Tuy nhién, mét théa
thudn khong thé quy dinh khoang thoi gian hoa hoan ngan hon

by ngay.

Céc bén c6 lién quan dén tranh chép trong mot thoa thudn vé sin phim
rau qua trudc tién phai né luc dé giai quyét tranh chip. Néu cic bén
khong thé giai quyét tranh chdp sau ba tudn, thi m¢t trong hai bén c6
thé chuyén tranh chip dén C6 vin Hoa gidi vé Nganh Trong Rau Qué
(Horticulture Mediation Adviser) (tit d4y goi la C6 vén hoa giai) d€ nho
giai quyét. C6 van hoa giai sé chi dinh m¢t nhan vién hoa gidi cho tranh
chép d6 tit mot danh sach cac nhan vién hoa giai c6 nang luc va kinh
nghiém pht hop.

Nhén vién hoa giai sé quyét dinh cac thoa thuén cho viéc hoa giai va c6
gang gitp cic bén gidi quyét tranh chép.

Chi phi cho viéc tién hanh hoa gidi dugc Chinh Phtt Uc trg c&p. Tuy
nhién, cic bén sé tra cac chi phi riéng cho viéc tham gia hoa giai, trli phi
ho c6 thoa thuin khéc.

Nhén vién danh gid san phim rau qué 1a nhiing cd nhan dugc c6 vin
hoa gidi lya chon do c6 kha nang ky thuat va sy doc lap dé diéu tra va
béo cdo vé cac vin dé ndy sinh theo thoa thudn vé san phdm rau qua.

Nhan vién danh gia c6 thé chi diéu tra va bao cdo cac vin dé da dugc
cac bén hodc nhén vién hoa giai dua ra. Chi phi cho viéc chi dinh mot
nhén vién danh gid sé do bén chi dinh nhan vién dénh gia chi tra, tri
phi nhan vién danh gid la do nhén viéc hoa giai chi dinh. Trong truong
hop nay, chi phi cho nhan vién dénh gia sé dugc chia déu cho cac bén,
trit phi dugc thoa thudn khac di.

Céc bén khong dugc ngén chin khong cho thuc hién bat ctt hanh dong
phap luét nao khac theo Dao Luat Nganh Trong Rau Qua (Horticulture
Code) hodc theo mét thoa thudn vé sin phdm rau qua, thim chi khi

ho da c6 mot nhan vién hoa giai va/ hodc m¢t nhén vién danh gid san
phém rau qua d€ giup ho giai quyét tranh chip c6 lién quan dén mot
thoa thuin vé san phdm rau qué va Dao Luét Nganh Trong Rau Qua
(Horticulture Code).
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Vi pham Dago ludt vé thong I¢ thuiong mai (tif ddy goi la Dao ludt) (Trade
Practices Act 1974 (The Act)) bao gém viéc vi pham Dao Lut Nganh
Trong Rau Qua (Horticulture Code), c6 thé giy ton hai nghiém trong
cho doanh nghiép, khach hang va nén kinh té. Vai tro cia ACCCla
dam bao sy tuan tht Dao Luit Nganh Tréng Rau Qua (Horticulture
Code) va Dao luat (The Act) biang cich thong bao cho nha buén va
ngudi tréng biét nhiing quyén loi va nghia vu cia minh theo phap luat
va thuc thi phap luét néu cin.
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Dé ¢4 thém thong tin vé quyén 1gi va nghia vy viia minh theo Dao Lujt
Nganh Trong Rau Qua (Horticulture Code), ACCC dé xudt ban Hudng
dén thyc hién Dao Ludt Nganh Trong Rau Qua (The guide to the
Horticulture Code of Conduct). An phim nay c6 thé dugc dit mua qua
Trung tdm thong tin ciia ACCC (ACCC Infocentre) hodc tai vé ti trang
web ctia ACCC.

Théng tin lién I

C6 van Hoa giai Nganh Trong Rau Qua
(Horticulture Mediation Adviser)

Dién thoai: 1800 206 385

Website: www.hortcodema.com.au

Email: info@hortcodema.com.au

ACCC

Trung tim thong tin (Infocentre): 1300 302 502

Website: www.accc.gov.au/ horticulturecode

$6 dién thoai danh cho
cac doanh nghiép nho:
Email danh cho

cac doanh nghiép nho:

1300 302 021

small.business@accc.gov.au.

Néu c6 thic méc vé chinh sach ctia Chinh pht Uc vé Dao Luit Nganh
Trong Rau Qua (Horticulture Code), xin lién lac v6i S6 Nong Lam
Ngu nghiép tai dia chi www.daff.gov.au/hortcode.
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An ph&m nay c6 ban quyén. Ngoai trit viéc sti dung &n pham dugc cho phép theo Ludt bdn quyén
1968 (Copyright Act 1968), khong phan nao ctia dn phdm c6 thé dugc sao chép dudi bit ci hinh
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Luu y quan trong

Thong tin dugc cung cdp & diy dung vao thoi diém in &n va cd thé c6 thay déi cho dén ngay 14
théng 5 ndm 2007. Pao Luét Nganh Trong Rau Qud (Horticulture Code) a mét quy tic hanh xii
bat budc danh cho nganh nghé c6 gid tri phap luat va sé c6 hiéu luc vao ngay 14 thang 5 ndm 2007.
Phin t6ng quan ndy cung c&p cho quy vi nhiing thong tin co ban. N6 khong bao gom toan by
Dao Luat Thong Lé Thuong Mai (Trade Practices Act), trong d6 ¢6 Bo Ludt Nganh Trong Rau
Qué (Horticulture Code), va khong phi 14 su thay thé cho su ¢6 vén chuyén mon.

Hon niia, do trdnh st dung ngon ngii phap 1y t6i da nén c6 thé c6 mot s6 s khai quat hoa vé viec
4ap dung Pao Luét (The Act). Mot s6 diéu khoan dé cip dén nhiing ngoai 1¢ hodc nhiing thong tin
quan trong. Trong phén 16n céc trudng hop, nhiing hoan canh thyc hién cu thé cin dugc xem xét
khi xdc dinh viéc 4p dung Dao Luat (The Act).

Do B0 phan xudt ban ciia ACCC (ACCC Publishing Unit) xudt ban, thang 05/07.
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AN OVERVIEW OF

THE HORTICULTURE CODE

The Horticulture Code is a mandatory industry code of conduct
that has the force of law and will come into effect on 14 May 2007

\oplication of the Horticulture Cod

The Horticulture Code applies to the trade of horticulture
produce between growers and wholesale traders (traders).

Horticulture produce is defined as unprocessed fruit,
vegetables (including mushrooms and other edible fungi), nuts,
herbs and other edible plants. Horticulture produce does not
include nursery products.

The term ‘unprocessed’ is not defined in the code.

The meaning of unprocessed will be determined by the
circumstances of each case. The ordinary meaning of
unprocessed is produce that has not been converted,
altered or modified in some way for the purpose of making
it into a new form.

Any written agreement between a grower and a trader for
horticulture produce entered into on or after 15 December
2006 will be subject to the code from 14 May 2007.

The Horticulture Code does not apply if a grower and

trader entered into a written agreement before 15 December
2006. If, however, the agreement was entered into before

15 December 2006 and is later varied on or after 14 May 2007,
the Horticulture Code will apply to any trade that takes place
after the agreement is varied. An agreement will be varied if it
is amended, extended or transferred.

The Horticulture Code requires that traders deal with growers
either as an agent on behalf of a grower or as a merchant.

An agent is a person who facilitates the sale of horticulture
produce on behalf of a grower for a commission or fee.

A merchant is a person who buys a grower’s horticulture
produce to resell that produce.

The term trader refers to both agents and merchants.
The Horticulture Code does not apply to a merchant who
exports or retails the produce even if that merchant buys
produce directly from a grower.

Terms oftrade

Under the Horticulture Code all traders have to make a
document publicly available setting out the general terms on
which they will trade with growers.

A trader and a grower may only trade in horticulture
produce if they enter into a horticulture produce agreement.

The Horticulture Code does not allow a trader to trade as both
an agent and a merchant under the one agreement.

This agreement must be written and signed by all parties to
the agreement. If the trader’s general terms of trade conflict
with a specific horticulture produce agreement, the agreement
will prevail.

A trader must:
* accept horticulture produce delivered under a horticulture

produce agreement unless a circumstance specified in the
agreement arises that allows the trader to reject the produce

* exercise all reasonable care and skill in handling and
storing produce owned by a grower while it is under the
trader’s control

* pay the grower for produce delivered under the agreement
within the period specified in the agreement. If the trader
fails to pay the amount required under the agreement
the grower may suspend any further deliveries under the
agreement until the amount owed is paid and/or cancel
the agreement, after giving written notice of the intention
to do so.

Ownership of horticulture produce under a horticulture
produce agreement passes:

* inan agent transaction—directly from the grower to the
third party buyer once the produce is sold by the agent

* in a merchant transaction—from a grower to a merchant
on delivery of the produce to the merchant.

The term ‘delivery’ is not defined in the code. The meaning
of delivery will be determined by the circumstances of each
case and in particular the terms of the agreement reached
by the parties. The parties may choose to agree on what
will constitute delivery in their particular circumstances and
include this in their Horticulture Produce Agreement.
Where the parties define ‘delivery’ in their agreement,



both parties should obtain legal advice and ensure that the
definition and agreement is in accordance with the code and that
they are satisfied with the agreement before they sign.

If a horticulture produce agreement is for a period of 90 days

or more, before signing the agreement the trader must ask the

grower to provide either:

* asigned statement that the grower has received independent
legal advice about the agreement or

* asigned statement that the grower has been told to seek
independent legal advice but has decided not to.

If the agreement is for 90 days or more, or the term of the
agreement is not provided, either party may terminate the
agreement within 14 days of entering into the agreement,

or within a period agreed by the parties. An agreement may
not, however, provide for a cooling-of period that is less than
seven days.

The parties to a dispute under a horticulture produce agreement
must first attempt to resolve the dispute. If the parties cannot
resolve the dispute after three weeks, then either party may refer
the dispute to the Horticulture Mediation Adviser (mediation
adviser) who will appoint a mediator to the dispute from a list of
suitably qualified and experienced mediators.

The mediator will decide the arrangements for the mediation
and try to help the parties resolve their dispute. The parties to
the dispute, or their representatives, must attend the mediation
and try to resolve the dispute.

The costs associated with carrying out the mediation will be
subsidised by the Australian Government. However, the parties
will pay their own costs of attending the mediation, unless they
agree otherwise.

Horticulture produce assessors are individuals selected
by the mediation adviser as having the technical skills and

independence to investigate and report on matters arising under
a horticulture produce agreement.

The assessor may only investigate and report on issues that
have been referred by the parties or the mediator. The costs of
appointing the assessor will be met by the party that appoints
the assessor, unless the assessor is appointed by the mediator, in
which case the parties will equally share the cost of the assessor,
unless agreed otherwise.

A party is not prevented from taking any other legal action
under the Horticulture Code or a horticulture produce

AN OVERVIEW OF THE HORTICULTURE CODE

agreement even when they have already engaged a mediator
and/or a horticulture produce assessor to help them resolve a
dispute relating to a horticultural produce agreement and the
Horticulture Code.

The ACCC'srole
Breaches of the Trade Practices Act 1974 (the Act) including
breaches of the Horticulture Code, can cause serious detriment

to businesses, consumers and the economy. The role of the

ACCC is to ensure compliance with the Horticulture Code and

the Act by informing traders and growers of their rights and
obligations under the law and enforcing the law if necessary.

Ot blicati I I
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For more detailed information about your rights and
responsibilities under the Horticulture Code, the ACCC

has published The guide to the Horticulture Code of Conduct.

This publication can be ordered through the ACCC Infocentre
or downloaded from the ACCC website.

Contacts

Horticulture Mediation Adviser

Tel: 1800 206 385

Website: www.hortcodema.com.au

Email: info@hortcodema.com.au
ACCC

Infocentre: 1300 302 502

Website: www.accc.gov.au/horticulturecode

1300 302 021

small.business@accc.gov.au

Small business helpline:

Small business email:

For inquiries on the Australian Government policy for the
Horticulture Code, contact the Department of Agriculture,
Forestry and Fisheries at www.daff.gov.au/hortcode
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Important notice

This overview gives you basic information. It does not cover the whole
of the Trade Practices Act, including the Horticulture Code, and is not a
substitute for professional advice.

Moreover, because it avoids legal language whetever possible there may

be some generalisations about the application of the Act. Some of the
provisions referred to have exceptions or important qualifications. In most
cases the particular circumstances of the conduct need to be taken into
account when determining the application of the Act.

Produced by ACCC 05/07.



