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Section 1. Overview

Effective regulation is critical to a successful NBN

1.1

1.2

1.3

1.4

15

1.6

1.7

1.8

Optus has been strong advocate for structural reform of the fixed line sector based on
wholesaleonly national high speebroadbandnetwork. TheplannedNational Broadband
Network (NBN) has the potential to baransformative piece of national infrastructure. It has
the potentialto deliver significant economic and sociahieéts to businesses and consumers
across Austradi and to narrow the current digital divide between urban and regional centres.

But deployment of the technology alone will not guarantee that pla¢ential benefitsof the
NBN will be realisedHow the network is managed and operated through its lifdeis

equally importantt inefficient roltout and operation of the NBN will undermine many of the
promised benefits

To ensure that the NBN can be delivertte Government has established the NBN as a single
nationalnetwork that will be used by all retail service providei®he creation of a
governmentowned monopoly in effect reverséhe underlying trend bthe past two decades
for competition policyobjectivesto be focusedon facilities basedompetition

Acritical factor in deternming whether the NBN is successdisla monopoly provider of
serviceswill be the regulatory arrangements that apply to NBN Co. As a legislated monopoly
NBNCowill not be subject to the discipline of a competitive markeggulatory arrangements
that apply to NBN Co must compensate for this absence of competitive cons{faieymust

do so by ensurinthat NBN Caontinues to puend-useroutcomesfirst by seeking to deliver

the best quality of service at the lowest possible cost.

Optus acknowledgethe importance of existingolicy initiatives to shape the regulatory
settings within which NBN Co must operate. This includes the requirement for NBN Co to
operate as a wholesale only entity that cannot operate in retail markets. It also includes
obligationsto ensure that it must offer services on naiiscriminatory termsand set uniform
national wholesale prices

These policy initiatives will avoid past problems whexertically integratedncumbentand

the dominant supplier of retail and wholesale seeddad both the incentive and opportunity
to discriminate against its wholesale customers. NBN Co will not compete with its own
customers Thus, it should haveo incentive to discriminate against its customers. This
structure should ensure thdtiBN Cdias stronger incentives tbe responsive to access seeker
requirements sincés success will bdirectly dependent orthe success of those access
seekers.

Howeverrelianceorb . b/ 2 Q& -odlyksguct@eécan forfly go so faiThe legislative
provisionsthat establish NBN Co as sole supplier of services and discourage alternate high
speed networks, will givie an unprecedented market position

Whilst there should be a strong correlation between the interests of NBN Co and access
seekers, it should ndie assumed that their interests will always align. For exaniB Co
FyR I 0O0Saa aSS{SNBQ AyGaSNBada YlIe RAOGSNES
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1.9

and price. Further, the wholesal®nly structure of NBN Co will not guarantee that it wdek
to operate as an efficient and highly customer focused operation.

To ensure that the NBN delivers the highest quality of service at the lowest cost, it must be
subject to effective independent regulatory oversight by the ACQGOnsistent with

regulabry regimes imposed on other network industries. NBN Co expects to incur around $64
billion in expenditure up to 202Bnd substantially more over the fliletime of the SAU.

The scale of this expenditure is unprecedented and even small improvemesfteiency

would have substantial benefits.

SAUshouldprovide for greater ACCC oversight

1.10

1.11

1.12

1.13

b.b /2Qa {LISOAIf ! 00Saa ! yRSNIF{AYy3a o6{!! 0 NB
about how those regulatory arrangements should be structured. NBhB€adicated that

the SAU has been developed to provide certainty about how the terms of access will be set

and to ensure that it can recoup its costs and price services in line with its uniform national
wholesale price obligations. NBN Co has indicated thatrisiders the certainty provided by

the SAU is superior to the alternative arrangements that would involve the ACCC regulating
access terms through its powers under Part XIC.

Optus acknowledges that NBN Co has a legitimate claim for some level oftgertain
particularly in respect of its ability to recoup efficiently incurred costs. However, the question
the ACCC has to answer is not whether the SAU provides appropriate certainty for NBN Co
rather it is whether the terms of the SAU are reasonable. Theaeableness of the SAU will
turn on whetherit providesfor an appropriate form of regulation which through time will

result in access terms that promote the long term interests of-aadrs of service. TIE)

The current SAU has been significantlydified from the 2011 version. It is now based on a
modular structure that has been developed to provide differing degrees of ACCC oversight to
different aspects of the process for setting access teffnis represents a positive

improvement to the 2011 SAU that provided for little if any ACCC oversight over its term
albeit at a high level

However, the current SAU is a complex instrument and close attention needs to be given to
the detailed provisions to understand the effectiveness of the powers it conferse@A€CC
and the powers it directly or indirectly excludes. A review of those detailed provisions
indicates thatACCC oversigarrangementgemainhighly constrained:

(@) The scope of issues which the ACCC can review is narrow. There is for example very
limited ability for the ACCC to review access prices once the SAU is locked in;

(b) Any matter that can be reviewed by the ACCC is constrained by the need to
maintain consistency with terms set out elsewhere in the SAU,

(© The SAUnposesaprocess straitjacket othe ACCC in terms of timeframes and
matters it has to have regard to in undertaking any reyiand

! Source: NBN Co Corporate Plan 22025($37.4 billion in capex ard6.4 billion in opex), @l
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(d) Several terms in the SAU are expressed in a subjective way so that they provide
NBN Co with wide discretion and are accordingly likely to be difficult florem

1.14 ltis alsoclearfrorthe! / / / Q& RA a O dzorespdndentsibdniedilthie XA C and
NBN Co thathere isuncertainty abouthow some provisions within th8 AUwill operate. This
has the potential tacreate future disagreement about how the AGE2@ exercise its powers
under the SAU.

1.15 When viewed in its totality the SAU seeks to latk set of rigid and complex regulatory
oversight arrangementthe aim of which is to deliver a high degree of regulatory certainty for
NBN Co. However, this comesdlae expense of removing flexibility for the ACC@etspond
appropriatelyto changing circumstances as technology, competition and the market evtlves.
is difficult to avoid the conclusion that th@ractical effecof these arrangements is that the
ACC Q& LI2gSNAR (2 G11S AYRSLISYRSYy(d Thllkdlyzy NBYI
implications of acceptance of the SAdd currently draftegdwould be tolockaccess seekers
into an access regime where the control of the process is effectively 'ownedvamhged' by
NBN Co, and the scope for regulatory intervention is very limitbad raises significant
jdzSatAaz2ya Fo2dzi GKS !/ // Qa FoAtAGe G2 SyaduNB
serve theL TIEOver time.

Price control arrangements are @ffective and create a real risk of excessive pricing

1.16 The risks related to inadequate ACCC oversight are best illustrated by the approach taken
within the SAU to pricing and the recovery of costs. Specifically, the absence of effective ACCC
oversighttogegK SNJ 6 AGK b. b / 2Qa& 26y SNRARKALI &0 NHzOG dzNB
wholesale marketincrease the potential for ovetapitalisationthat could in turn,generate
highercosts of access for consumers.

117 hLIidzaQ Fylrtfteaira AyRACGIISYEA GoKAFGGK GbK SONE 2-CNSS  1aLSLa
over the term of the SAU:

(@) b.b /2Q& LINR OS d@2nbtipiedide anvadequte disincenive
againstexcessiveapitalinvestment® b . b/ 2 Q dproWdesdfara SR { ! |
guaranteedrate-of-return oncapitalinvested It is widelyarguedby academics and
regulators that thisnechanism does not contain sufficient incentives to produce,
price and distribute outputs efficiently, and may contain perverse incentives for
excessive capital investment.

(b) Therisk of excessive capital investment mirrors recent concerns relating to retail
price increases in electricity in Australia. This issue was raised by the ACCC Chairman
in a recent speecAMr Sims concluded that the central flaw in the electricity
regula2 NBE NBIAYS 41 & GKI G Ambnopoly BSineis&sSo LINE LI
central to the process, or so restricts the ability of the regulator to set independent

%2 Schedules 1F and 2D

® Whereit was noted prices increased BY% in real terms over the past five yearsddressing the key drivers of
electricity price increasesSpeech by Mr Rod SinGhairman, 24th October 2012.
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F2NBOlF&ada 2F GKS Fftt26l0tS NITGeS 2F NBG dz
provisions in theNBN Co SAU would result in the same impugned regime being

applied to NBN Co for 27 years. There is a real risk that the problems currently seen

in the setting ofelectricityprices couldarise with fixed line broadband over the

term of the SAU.

(c) In combinaion with the ineffective price control mechanism the structurgates
inthe SAU is likely to mean that the historic trends of lower broadband prices is
reversed as the costs of access increase both in real and nominal terms over time.
Whilst NBN Co hasommitted to reduce prices in the context of its Corporate Plan,
there is no obligation in the SAU for this to be enforced and the SAU praddps
for prices to increasd-or example, under the current price control mechanism the
average cost of usinfpe Basic Access serviweuld be allowed tancrease by82%
in the real price over the next 10 year§his compares to broadband internet prices
decreasing by 18% in real terms over the last 5 years.

1.18 The ability of NBN Co under the SAU to unilateralfypsices and conditions is unmatched in
any other regulatory regime in Australia. NBN Co is proposing a regulatory structure that has
been explicitly rejected for other industries by the ACCC, Australian Energy Regulator,
Australian Energy Market Operatand Productivity Commissién.

A modified SAU can promote the LTIE

1.19 Given the concerns identified in this sulmsion, Optus submits that th®AU in its present
form shouldnot be accepted.

1.20 However, Optus considers that a properly constructed SAU that better ddhe certainty
requirements of NBN Co with increased scope for ACCC oversight is likely to result in more
effective regulation of the NBN and better outcomes for consum@mus has set out some
detailed recommendations on the structure of the SAWdention 2 whichcould provide the
basis for a more effective balance between NBKGlojectivesand effective regulatory
oversight as wll as providing beer consumer outcomedn summary it is proposed that;

€) Whilst it would be appropriate to loekh some long term principles that can provide
certainty to NBN Co so that it can recover its prudently incurred costs to build the
network these principles should be more narrowly focused (Module A):

(b) Futher, a shorter period should apply for the current proposed Long Term Cost
Recovery Mechanism (LRTCM) and Price caps. The efficacy of these arrangements
should be reviewed after 10 years (the likely end of the build phase) to assess

“UI I HAMHE d! RRNBAAAY 3 AIKSS AlyXEpEstNmSmERed SsyERairmsah, 24t N& O A
October 2012.

®This includes the permissible CPI increases and takes into account the expected increase in the usage and hence
cost of data.

® SeeSection 4

"¢KAA A& AYLRNIFYyd IASSYy (GKS dzy OSNIFAyde | NRdzyR (GKS A
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whether the proposedpproach to cost recovery remains appropriate for market
circumstances (Module B);

(© The detailed terms of access, including specific price aneprioa terms of access
proposed by NBN Co should be subject to review every 3 to 5 years (Module C);

(d) Any reviewof the arrangements within the SAU should be conducted under the Part
XIC provisions that require the ACCC to have regard to reasonableness afidEhe
The only additional constraint on the ACCC is that any decision must be consistent
with any prevailig longerterm principles set out in a) and b) above; and

(e) Further, a review on the proposed terms of the SAU should not simply be based on
modifications put forward by NBN Co, it should also include consideration of
modifications put forward by the ACCC autess seekers.

1.21 A schematic of this approach is set out below in figure

HGURA

1 5 10 15 20 25 30

Module A

+ More fundamental review
of principles and terms

1.22  This approach is likely to address a number of the material con€yptiss has raised in the
submission about the arrangements to ensure that access terms remain reasonable and
consistent with the LTIE over threext 27 years. It will also provide an appropriate means of
ensuring that the arrangements remain relevant to fhrevailing circumstances of the market.
Further, more effective oversight arrangements are likely to act as an additional discipline on
the industry to try to resolve issues on a commercial basis.

Other key issues raised in the submission
1.23 In addition toconcerns raised above about the effectiveness of the regulatory oversight
FNNJ yaSyYSyida LINPGARSR F2NJAYy GKS {!! X hLJidzaQ

1
with the SAU that will also need to be addressed.

Prudency

1 The arrangementt determinethe prudency and efficiency tfie incurred costsare
deficient as thes@rovide neither an incentive for NBN Co to incur expenditure in a prudent
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manner nor provide scope for inefficient expenditure to be excluded from access charges
This includes theatct that significant levels of expenditure are either simply deemed to be
LINHZRSYy G 2NJ Oy 0SS RSUOSNNAYSR (G2 0SS LINHzRSYy

1 It also appears that the prudency provisions would be unenforceable in any dispute.

LTRCM anBrice Controls

1 NBN Cdas confirmed that it does not expect the LTRCM to become binding during the
lifetime of the SAUAs a result, the overall revenue cap will not be binding and will
therefore not act to constrain NBN Co pricing.

1 The Initial Pricing Principles (IPP) doespaymit ACCC oversight, and are unlikely to be
enforceable in the Federal Court. As such, the IPP will not act as an effective constraint on
NBN Co, which means it will have the discretion to introduce prices for new andatec
products at whatever el it sees fit.

1 NBN Co justifies the reasonableness of future prices on the combination of three
constraints: overall revenue price cap; initial pricing principles; and individual CPI price
increase limit. However, it is likely that only the individual @#e increase limit is going to
be in operation during the SAU. NBN Co has failed to justify that sole reliance on the
individual price increase limit promotes the LTIE.

T b. b pr@sad WACC is significantly above the real cost of financing faceBNd I

Pricing Commitments in the SAU

I Optus does not considers that thaitial pricing in the SAWill operate as effectivanchor
prices

0 The poposed AVC/CVC price structure will result in higher prices over time as
usage increaseand is inconsistent ith current industry pricing structures

0 Some existing products will face higher prices for the same functionality than under
legacy networks; and

0 Some new products are set at a level that prevents RSPs from using the service.

Product Development and Withalval process

T The efficacy and efficiency of ti¥oduct Development ForunPDF processes are
undermined bythe explicit carve out of any regulatory recourse or dispute resolution
mechanism for access seekers in the likely eventdi$agreement during/lodule 1

1 The eclusion ofall products on thenitial product roadmagrom the PDF providesccess
seekermwith no certainty that troseproduct will be developed or released.

1 The Initial Product Roadmap and Integrated Industry Roadmap also fail to cisppelrns
surrounding the lack of detail for each of the key product attributes, allowing discretion for
NBN Co to specify a sigtandard service (i.e. lower SLA) that will subsequently be supplied.

PUBLIC VERSION 9



Nonprice Terms and Conditions

f The SAU mustensure adeq8at O2 Y i NRf & 20SNI b.b /2Qa | 0Af Al
terms and conditions reliance on voluntary consultation with industry (particularly where
there is no regulatory oversight) et appropriate

1 The direct replication of WBA/SFAA provisionheform of Annexures in the revised SAU
is not appropriate and risks lockig set of conditions for the length of SAgkpecially as
certain provisiongontinue to be the subject of significant disagreement between industry
and NBN Co.

1 Service levels pposed in the SAU do natwaysreflect current industry standards.
Moreover, given NBN Co has no legacy systems there is no reasonshbyld not aim to
achieveworldQ Best practice.

1 Optusrecommendghat the SAU adopt a principleased approach in tation to nonprice
termswith the detailed provisions to be settled by the commercial agreement (subject to
appropriate regulatory oversight where neces9ary

SAU lacks appropriate supporting evidence

1.24 Regardless ¥ hLJidzaQ @A S¢g 2 yPariXSof tNeNdpétiFion &8nsl CaindGrSer { ! !
Act (CCA) requires that NBN Co must positively satisfy the, A@€4d on all the material
placed before it, that the terms and conditions specified in the undertaking are reaschiable.
does not require the ACCG satisfy itself, or to prove that the SAU is unreasonable.

1.25 Optus submits that NBN Co haat provided sufficient evidence to positively satisfy the ACCC
that the SAU is reasonable and promotes the LTIE. NBN Co has failed to provide sufficient
eviderce with regards to:

@) The reasonableness of the initial prices in the SAU;

(b) The reasonableness of the future price path of products in the SAU;

(c) ¢KS NBlFaz2ylofSySaa 2F GKS [¢w/a YR L/ wt
expected future state of the world a&xpressed in the Corporate Plan 2eA@215;
and

(d) The reasonableness of the individual price increase limit, as a-siané pricing
rule.

1.26 Further, the ACCRustreject an undertaking where it proposes fixed principles that the ACCC
does not consider shoulde fixed principle or that the fixed period should not be the fixed
period for the fixed principles; irrespective of whether the terms themselves would be

®Re Optus Mobile Pty Limited & Optus Networks Pty Limited [2006] ACompT 8 (22 NovembgR20D8}tra
Corpordion Limited [2006] ACompT 4 (2 June 208& Telstra Corporation Ltd (No 3) [2007] ACompT 3 (17 May
2007) Application by Chime Communications Pty Ltd (No 2) [2009] ACompT 2 (27 May 2009)
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considered reasonabf®Optus submits that clause 2D.6 in Module 2 contains-teghl

principles ivolving judgement and discretion, and given the current level of legal uncertainty

as to how fixed principles would be interpreted, it is inappropriate to place significant
fAYAGFGAZ2ya 2y (GKS loAfAdGe 2F (GKS xadpdxandi2 NB
revenue. These limitations are inconsistent with all other regulatory regimes in Australia

o Competition and Consumer Act, s.152CBD(4).
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Section 2. Recommended changes to the structure of the SAU

2.1 As will be discussed in greater detaibiction 3and 4of this submission, Optus has significant
concerns with the structure of the regulatory arrangements proposed in the SAU.

2.2 The modular approach adopted by NBN Co is not of itself thiel@m. Optus considers there
is merit in a modular approach since it can provide flexibility to deal with different aspects of
the process of setting access terms in different ways. It is the specific form of the modular
approach adopted by NBN Co thatses problems.

2.3 There are two basic problems with the structure

€) First the level of regulatory oversight provided for in the SAU is inadequate. Under
0KS OdzZNNByd &aiGNHzOGdz2NBE GKS !/ / /7 Qa | oAt AGE
limited to a narrowange of norprice matterst price related matters are
specifically excluded from any ACCC oversfgMany of the additional controls
the SAU implements to compensate for the absence of direct ACCC oversight are
AYFRSIldzZ ¢S FyR Ayl shosifbiasnondp8ly sHppli@rdf b . b/
serviceslnder the approachadopted in the SAW will be difficult for the ACCC to
satisfy itself that access terms to the NBN will remain reasonable and consistent
with the longterm interests of enelisers

(b) Secondghaving placed pricing outside the jurisdiction of the AGBE SAU
attempts to applya singleframework toprice setting oven 27 yearperiod,
notwithstanding the fact that there arewo distinct phases of the NBiN each with
unigue economicharacteristicandpolicyconsiderations

0] The first phase of NBN is theild phase Over this time (which is
expected to cover the first 10 years) the vast majority of capital costs
associated with the network will be sunk. In this period the regulatory
priority is toensure only efficient costs are incurred. This implies a
regulatory regime focused on cost efficiency. Pricing will not be cost
based. Instead, ghould beset at a level to promote usage and smooth
the transition from legacy products to the new NBN $egs.

(i) The second phase of NBN is dust recovery phasdt is over this time
period (expected to run for 20 years) that the build cost of the NBN is to
be recovered. The regulatory priority is to ensareefficient cost
recovery profile over time. Thimplies a regime focused on efficient
costbased prices*Optus considers that it will be very difficult to
currentlyestimate the efficient cost recovery profile prior to the end of
the build phase due to its timeframe and the fact that the total actual
cost of the build is unknown.

Y Clause 1B.1.2.

! Costbased meaning that prices reflect the efficient cost recovery profile.
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24 It should be noted that an SAU is not a-peguisite to regulation of the NBN. The ACCC has
existing powers under Part XIC of the CCA that can be used to fulfil this role, $tichdas
PrincipleDeterminationsand AccesDeterminatiors (ADs) These will provide theACCQvith
the flexibility to ensure efficient costs are incurred and recovered over time, while at the same
time enabling pricing principles to evolve to reflect the change of policy priorities and market
circumstances.

2.5 Notwithstanding this position, Optus considers tlagproperly constructed SAU can enhance
the effectiveress of the regulation of the NNB In doing soit canachieve an outcome that
provides NBN Co with a greater levereulatorycertainty withou unreasonably
O2yaidNYAYyAy3 GKS !/ // Qa FoAtAGe G2 20SNESS
structured along the following lines is likely to be more reasontide the current SAU
proposed by NBN Co. It will specificaltgypde the ACCC withe ability to ensure that access
terms remain consistent with theTIE

@) Module A This could establish a lotgrm principle that NBN Co is able to recover
its efficiently incurred build costs, without outlining the specific profile of recovery.
This coud be established as a lotigrm principle(beyond the term of the other
modules) whiclwould provide NBN Cwith the certainty that theACCCauld not
expropriate its sunk investment.

(b) Module B This could deal with the method of cost recovery. It wouitially
include the current proposed RAB acwbt recovenarrangements. This Module
could apply for 10 years to coincide with the anticipated build phase. At this 10 year
point it would be subject to review under Part XIC to establish whether the method
and profile of cost recovery continues to promote the LTIE and to deal with future
anticipated costs.

(© Module C This should include all specific access prices and the arrangements to set
prices. It would also include the commitments about updating the 3&&Asure
consistency with the SAU and aA¢ C@ccess Determinations and Binding Rules of
Conduct Thismodule could also set out key principles for ranice terms with the
specific provisions to be agreed commercially but subject to ACCC recdhise
module should be subject topdates andeview every 3 to 5 years.

2.6 I NBOASS 2F GKS GSN¥a 2F Fye 2F GKS Y2RdzA Sa
powers that require it to have regard to reasonableness and the LTIE. The ACCC would
therefore need to balance the interests of lower prices for consumers and the legitimate
business interests of NBN Co. There should be nodugtocess constraints builttimthe SAU
in respect of these powers.

2.7 A schematic othis approach is set out below in figri2.

2 This in effect is the sole justification for the SAU put forward by Ordover and Shampine.
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HGURR

1 5 10 15 20 25 30

Module A

+ More fundamental review
of principles and terms

2.8 Optus considers that this approach has significant merit:

@) It will provide for an increased level of ACCC oversight and therefore will better
enable the ACCC to ensure tla@cess terms to NBN remain reasonable and
consistent with LTIE over time;

(b) It will still deliver a significant degree of certainty for NBN Co that it can recover its
prudently incurred costand prevents regulatory expropriation of sunk assets

(© Byproviding a greater level of regulatory oversight it will increase the incentives for
industry to resolve matters commercially;

(d) It will ensure that the regulatory arrangements reflect the two distinct phases of the
NBN: the build and the cost recovery phaand

(e) It will remove significant complexity and uncertainty from the operation of the SAU
o0& dziAfA&dAYy3d GKS 1/ /1 Qa SEA&aGAY3T LR 6SNA

2.9 Optus notes that the recommendations noted above are also consistent with the comments
set out in the reporNERAEconomic Consulting (NERYas prepared for Optus.

2.10 With respect to the multphased nature of NBN, NERA has observed that providing for an
inflexible regulatory regime for a 27 year period will most likely lead tecpilmmal outcomes
and increasedhe risk of inefficient expenditure. NERA recommend that any regulatory regime
applied to NBN Co should reflect the two distinct phases of the RBN.

2.11 NERA identified that during the build phase of the NBN, it will be difficult for the ACCC to
develop or approvex anteestimates of NBN costs. As such, there is merit in the SAU
providing for review arrangements evenys3years during the build phase. TBAU should
establish the principles for review, including that NBN Co has a reasonable prospect of

“hbow! 3 unmos wSGASs 2F (KS [2y3 ¢SNY OKuS3I§Habary 20184 (0 NI A
Apperdix B section 3.
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recovering its prudent and efficient costs. NERA opine that the potential efficiency gains from
ddzOK NBOASE g2dxA R &a 02 YT 2 Nldwititd' Fo? thelisécbntl A K ¢ | y @
period during the build phase, NERA concluded that the ACCC would have sufficient

information to develop a bespokex anteincentive regime that would apply to the capital

expenditure undertaken for the remainder of the build juat.

2.12 Following the build phase of NBN, the principal task of the regulatory regime is to ensure that
the efficient costs are recovered in a manner promoting the LTIE. This would most likely be
achieved through a flexible pricing regime that would largiegend on the demand
OKI NI OGSNR&aGAOa Id GKS GAYS® bow! O2yOf dzRSR
current or new services for the cost recovery phasstarting around 2023 in 2013%°
Therefore, lockingn an inflexible pricing regime nowould not likely promote the LTIE.

“NERA, 2013 ppendix Bsection 3.
“NERA, 2013 ppendix Bsection 3.
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Section 3. Appropriateness of the Regulatory Framework

KEY POINTS

9 The NBN Co SAU limits the powers of the ACCC under Part XIC of the C
further thanis necessary. The SAU proposes to lock access seekers into
regime where theontrol of the process is effectively 'owned' and 'managg
by NBN Co and the scope for regulatory intervention is very limited.

1 Whilst the SAU should have artelonger than 3 years, the proposedygar
term shouldbe shorterandallow for earlier, mordérequent and thorough
reviews of the appropriateness of its terms.

9 Several terms of the SAU are couched in highly subjective terms and all
wide discretion to NBNoCSuch terms ardikely to be difficult or impossible
to enforce, including:

o0 Complianceavith Initial Pricing Principles;
o Assessment of Product Ideaghe PDFand
o Prudent Cost Conditions for capital expenditure.

T Inthe absence of appropriate ACCC oversight role, Optus submits that th
ACCC cannot be satisfied that the SAU is reasanable

3.1 One of the important policy objectives the Government identified when it announced the roll

2dzi 2F GKS b.b gl a (2 frEdneniakykransiofthe campdtitide a i NI

dynamics of the Australian telecommunications sectbr

3.2 It wasrecognised that to deliver this outcome significant changes would need to be made to
GKS SEA&GAY3I NB3Idz I G§2NB | NNI y IS YaSlatfoamSor § 2

retail-level competitionto flourish Ay GKS FAESR ftAy$& (St S02YYdzy

3.3 To help achieve this outcome the Government has put in place some important legislative
safeguards in respect of the governance arrangements for NBN Co throubjlatioaal
Broadband Network Companigst 2011(the Companieg\ct).

3.4 A critical component othese legislative provisions is the requirement that NBN Co must
operate as a wholealeonly provider of services and cannot compete with its own customers
in downstream retail markets. Further, tAelecommunications Legislation Amendment
(National Brodband Network MeasuresAccess Arrangementart2011(the Accesg\ct) put
in place arrangements to ensure that NBN Co has to offer services to all Retail Service
Providers (RSPs) on equal terms #rat preventit from discriminating between different
R®s.

'® National Broadband Network: Regulatory Refdor 21st Century Broadband, Discussion Pa@pril 2009, p.iii.
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3.5 These are significant policy initiatives that will help to transform how the fixed line sector will
operate in the future. Many of the well documented problems of the telecommunications
market over the past 15 years have their root cause in theicaty integrated structure of
Telstra. A incumbentdominant wholesale and retail provider of services has strong incentives
to discriminate against its wholesale customers, which has manifested itself in numerous
examples of antcompetitive conductThe governance obligations that apply to NBhbuld
ensure that similar issues should not arise in its relationship with RSPs.

3.6 b. b dI&saleonlystructure means that it will have a very different set of incentives
when dealing with access seekers tlawertically integrated provider of services, such as
Telstrg has hadWith this structure in place access seekers can have confidence that NBN Co
has no incentive to discriminate against them. FurtidBN Cshould have stronger
incentives to act resp@ively to access seeker requirements since success Miitikesl
directly tothe success of those access seekers.

37 1 286S@SNE NEBET Al yOS -osystrubturédcan oglypa sodak Wil & wiltb& a
wholesaleonly entity it will be a monopoly pwider. Given the legislative provisions that
discourage alternate highpeed networks, it is likely thatBN Cavill have complete
monopoly status at the wholesale level. This will give it an unprecedented market position,
sinceretail service providerdRSB)will be wholly reliant on NBN Co for their fixed line access
services having no alternate sources of supply.

3.8 Whilst there should be a strong correlation between the interests of NBN Co and access
seekers, it should not be assumed that their interasiis always align. For example, NBN Co
YR I O0Saa aSS{USNBQ AyGSNBada YlIeé RAGSNEHS 2y
and price. Further, the wholesatmly structure of NBN Co will not guarantee that it will seek
to operate as an efficierdnd highly customer focused operation.

3.9 To the extent that those interests diverge, then NBN Co will be in a unique position to impose
its willt without access to the NBN, RSPs will not be able to providelixedervices This
was demonstrated earliast yeathroughb . b/ 2 Q& FoAf AdGe (G2 YI y2Sdzx
signing an interim WBA notwithstanding the fact that they had considerable unresolved issues
with that agreement. For this reason it is important than NBN Co is subject to effective
reguldion that balances the interests of NBN Co and access seekers and ultimately ensures
that key decisions about access terms to the NBN are set to promoteTite

3.10 The effective operation of the NBN shouldt be dependent on the good will of NBN Co or the
industry. The regime should be sufficiently robust to ensure the LTIE is promoted where NBN
Co and industry disagreés.

3.11 The form of the regulation of the NBN is therefore of utmost importance. Optus considers that
it will have long term ramifications thatill affectthe industry structure, levels of investment,
affordability and takeup of services and consumer welfare. Ultimately, the regulatory
arrangements that are applied to the NBN are likely to have a signigtfadt on the success
or failure of the NBN policy.

Y Over a 27 year period, it is not unreasonable to assume NBN Co will have disagreements with the industry:
notwithstanding the current good will.
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3.12

3.13

3.14

3.15

3.16

The SAU is a significant instrument since it is effectively a proposal from NBN Co as to how it

daK2dzf R 6S NB3IdzA I SR LF I OOSLIISRE G4KS {!!' &&

powers and will deermine the rules of engagement with NBN Co for access to the NBN over
the next decade.

Whilst Optus acknowledges that the legislation has encouraged NBN Co to develop such an
undertaking, this approach is optionét the absence of an SAU the ACCC ktssive

powers under the CCA to regulate access to the NBN in the long term interests of end users.
Thus, the shape dhe SAU raises some critical threshold questions about the nature of the
regulation of the NBN and the appropriate level of independ®rersight of the NBN.

hllidza FyR YlIyeé 20KSNJ AYyRdzAGNE LI I @SNE 6SNB
and significant issue raisedboutthat SAU washat the regulatory framework proposed

provided NBN Co with significant discretiorsetthe rules of engagement with access seekers
and to police compliance with those rules. Optus argued that this wasagpropriatemodel

of regulation for an entity that will have such an unprecedented level of market dominance.

Optus acknowledges that devdoping the current SANBN Co has made some significant
improvements to helpmeetthe concerns raised by access seekers. In particular, these changes
have aimed to increase the level of ACCC oversight and to provide additional safeguards for
access seeker3hese changes include:

@) Modular framework with provision for earlier and more frequent review of the
elements of the SAU,;

(b) Provision for a miderm review of customer engagement processes and certain
non-price terms in 2018;

(c) Provision for the ACCC to makecess Determination&\D9 and Binding Rules of
Conduct (BROCS) on certain Amiice terms of access;

(d) Stronger commitments to flow through ACCC decisions into the Standard Form of
Access Agreement (SFAA); and

(e) Inclusion of prices for all current servidashe SAU.

NBN Co has indicated that the revised SAU has been developed to provide certainty about how
the terms of access will be set and to ensure that it can recoup its costs and price services in
line with its uniform national wholesale price obligats. NBN Co has also indicated that it
considers the certainty and flexibility provided by the SAU is superior to the alternative
arrangements that would involve the ACCC regulating access terms through its powers under
Part XIC.

The SAU (in combinatiovith SFAAS) is the preferable regulatory mechanism, over an
alternative that may rely on future access determinations (ADs) by the ACCC, because it
can:

Provide long term regulatory certainty with more consistency; and
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Be more procedurally efficiefft

3.17 Optus acknowledges that NBN Co has a legitimate claim for some level of certainty,
particularly in respect of its ability to recoup efficiently incurred cotéowever, providing
certainty at the expense of flexibility is not necessary in the LTIE. NER&ebser

In our opinion, the putting in place of a long term regulatory regime that gives such a
high priority to certainty over flexibility l&ely to deliver suboptimal outcomes and
hassignificant potential to be unsustainableThe desirability of enshing a degree of
regulatory flexibility is essential given:

w G0KS O2yaARSNIoOfS dzyOSNI I Ayide GKFG SE
roll out of NBN services, which we recognise frustrates the potential

establishment oéx antecost benchmarkghowS S NE 3IA FSy GKS WNJ
of many aspects of the NBN Co 10 year roll out, the uncertainty surrounding

these costs can be expected to reduce significantly over time;

w GKS dzy OSNIFAYy LINBRAOGA 2 ¥ie,take upT dzii dzNBS
rates,willingnessto-pay, competing service providerg( mobile)c in an

industry characterised by disruptive technologies and innovative new services;

and

w UKS LRISYdGAlIrf T2N dzyF2NBasSSy So@Syia
unsustainable in théong term¢ for example the onset of the global financial
ONR&AA AY HnaonT 3L GS NARAS (2 (GKS Wdzy NI 9
for determining the regulatory cost of capital that had earlier been established

OAY GKS yI YS i electdnSsdsmhigsigniséc@iemphasing (i

added]

3.18 Moreover, the question the ACCC has to answer is not whether the SAU provides appropriate
certainty for NBN Cdyut rather whether the terms of the SAU are reasonable. The
reasonableness of the SAU wilkurn dependon whetherit provides for an appropriate form
of regulation which through time will result in access termest promote the long term
interests of endusers of services

Powers of the ACCC under the CCA

3.19 Before examining the detailed ovegbit arrangements with the SAU it is worth briefly
SEI YAYAY3A GKS '/ /] Qa LR6SNARA dzy RSNJ t I NI - L/ 2
absence of the SAU are clear and well defined. These can be summarised as follows:

@) The ACCC has the power to declare gligible service, being a listed carriage
service or a service that facilitates the supply of a listed carriage service.

¥ NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2012, p
YOptusaddresSad b. b / 2Q& Of AppeidixB2 NJ OSNIF AyGeé Ay
*NERA, 2013 ppendix Bp.11.
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3.20

(b)

(c)

(d)

(€)

The CCA provides for a maximum term of between 3 to 5 years for a declaration
made under section 152AL, unless there are circumstawbésh warrant a longer
or shorter period. A declaration may be extended for subsequent periods of no
longer than 5 years duration. In addition, the AJ€required to hold a public
inquiry and consultation process during the 18 months prior to eacirgegpate, to
consider whether to extend (or further extend), revoke or vary the declaration, or
allow it to expire.

Where a service is declared by the ACCC under section 152AL.:

0] the ACCC may make an access determinaf\d@) in relation to the
declared serice to set the price and neprice terms and conditions of
access;

(i) there are associated requirements for the ACCC to hold a public inquiry

(iif)

about a proposal to make an AD in relation to the service (under section
152BCl); and

the term of the AD is genergltied to the period for which the service
has been declared (section 152BCF).

Section 152BD provides that the ACCC may also make a binding rules of conduct

(BROG to:

(i)

(ii)

specify the terms and conditions on which a carrier or carriage service
provider CSPmust comply with any or all of the SAOs applicable in
relation to a specified declared service; or

require compliance with any or all of the standard access obligations
(SAO3 applicable to a carrier or CSP in relation to a specified declared
service.

An AD or BROC will be binding on carriers and CSPs to which they apply, subject to
existing Access Agreements which are in place.

The ACCC also has a range of powers in relation to enforcing compliance with the
requirements of the CCA.

(@)

(b)

(€)

The ACC(r any other perso whose interests are affectedan seek enforcement
of the SAOs by a carrier or CSP in the Federal Court. The Federal Court can make
any orders deemed appropriate, including compensation or an order to comply.

Compliance with an AD arBROC is enforced by virtue of the fact that compliance

is deemed to be a licence condition for holders of carrier licenses, and to be a

service provider rule for CSPs.

In addition, an access seeker is entitled to seek orders in the Federal Court in

relation to breach of an AD or a BROC, including: injunctions; orders for
compensation; and any other order the Court thinks appropriate.

PUBLIC VERSION
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3.21 The ACCC has the ability to actively participate in negotiations in relation to Access
Agreements.

(@) Under section 152BBA tfe ACCC may, at the request of either party, give
directions in relation to negotiations between a carrier / CSP and an access seeker
seeking to enter into an Access Agreement. If the ACCC gives such a direction it is
enforceable in the Federal Court apdcuniary penalties (up to a maximum of
$250,000 for each contravention by a corporation) may apply in relation to a
breach.

(b) Under section 152BBC the ACCC may, at the request of both parties, attend or
mediate at negotiations between a carrier or CSB an access seeker seeking to
enter into an Access Agreement.

3.22 The above summary demonstrates that the CCA provides the ACCC with clear and flexible
scope to set the terms of supply for essential access services. However, this flexibility is
tempered by thefact that any ACCC ruling must only be made following consultation and that
any such decision has to be made in a manner that accords with procedural fairness and which
aims to promote thd.TIEEach of the requirements necessarily means that the ACCQG has
have appropriate regard to the interests of both the access provider and access seeker in
reaching its decision. More importantly, there are also specific provisions within the CCA for
the ACCC to set lortgrm pricing principles that can provide inaesed certainty of regulatory
decision making.

3.23 Amendments to Part XIC of the CCA introduced in 2010 provide powers for the ACCC to
determine fixed principles to apply for a stated period which may extend beyond the duration
of the access determination (elgow depreciation is treatedf:¢ KA & Kl & (GKS- STFFSC
AYQ GKS YIFOGGSNAR RSEHFEGO gA0GK dzyGAf | LI NIAOdz |
date of the access determination in which the fixed principles appear.

3.24  Any access determination dlh replaces the original access determination must include fixed
principlesthe same as the fixed principles in the original access determinaffnominal
expiry date of the fixed principles must be the same or later than the date in the original
acces determinatior?” These Fixed principles adesignedat increasing regulatory certainty
by enabling the ACCC to specify a lamgn approach to pricing for specified access services.

325 L A& @2NIK y20Ay3 GKIFG G§KS !lidedffo® imeltdzimeS NB  dzy
through various legislative amendments with the aim of improving their effectiveness to set
access terms in markets that are not subject to competition. With the exception of BROCs
many of these powers have been well tested and harnaeen to be capable of establishing
access arrangements that both balance the interests of access providers and access seekers
and promote theL TIEWhat this means is that in the absence of the SAU there are clear
powers for the ACCC to regulate the NBM manner that promotes the LTIE and lshstill
providinglong-term certainty for NBN Co.

*LCCA, 5.152BCD.
*2CCA, 5.152BCD(3).
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Powers of the ACCC under the SAU

3.26  Optus acknowledges that a primary purpose of an SAU is to define the rights of intervention
and powers of the ACCC in relation to regulation of the service to which the SAU relates.
Consequently, it is inevitable that the SAU will limit the powers ofAG€C to some degree.
However, Optus submits that the form of the SAU which has been proposed by NBN Co goes
further than necessary in limiting the powers of the ACCC in a number of key areas.

3.27 The likely implications of acceptance of the SAU as currdrdfyed would be to lock access
seekers into an access regime where the control of the process is effectively 'owned' and
'managed’' by NBN Co, and the scope for regulatory intervention is very limited. Some key
examples of the limitations include:

(@) limits on the requirement of NBN Co to comply with ADs and BROCs;

(b) limited role for the ACCC in influencing the price terms of access;

(© limits on enforceability of the SAOs, ADs and BROCs;

(d) limits on the scope for the ACCC to participate in the negotiation of Access

Agreements; and

(e) limits on the ACCCs ability to provide regulatory oversight on a regular basis,
through mandated processes of review.

3.28 These examples are discussed in more detail below.

Requiremento comply with ADs and BROCs

3.29 Aclearexample of the inaddgr 08 2F (GKS 2@SNBEAIKG | NNIyaSYSy
the absence of any ability for the ACCC to make Access Determinago( Binding Rules
of Conduct (BROCS) in the event of a dispute arising between NBN Co and access seekers. The
terms of the 2011 SAU in conjunction with the then Wholesale Broadband Agreement (WBA)
effectively left access terms to be dealt with as a private matter to be dealt with commercially.
This issue was highlighted as a critical factor by many RSPs as to why the &@iCabsh
approve the 2011 SAU.

3.30 Itis encouragingherefore, that the present SAU includes the scope for the ACCC to Aiake
and BROC§d hese provisions relating to regulatory oversight are sat i Schedule 1B.

3.31 However, a closer examination of the provisions indicates that the scope for the ACCC to make
ADsand BROCs is narrowly circumscribed.

3.32 Once the SAU has been accepted by the ACCC it will prevail over an incoAdistgBROC to
the extent of any inconsishcy (sections 152CBIB and 152CBIA). This means that a regulatory
determination would generally be binding on NBN Co only to the extent it is not inconsistent
with the SAU. However, the SAU explicitly provides that, during the Initial Regulatory Period,
any AD or BROC made by the ACCC which relates to the NBN Access Service or the Ancillary
Services will have no effect to the extent that:
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(a) It relates to price (other than as outlined below);

(b) It is inconsistent with the terms of the SAU;
(© Directly or indiretly has the effect of discriminating between access seekers; or
(d) Is not otherwise compliant with Part XIC of the CCA.

3.33 Inherentin this drafting is the fact that NBN Co will make a subjective determination as to
whether any of these factors apply. If NBdldetermines that they do, it is under no
obligation to give effect to the AD or BROC.

33 ¢KSaS INB aA3ayATFAOlIYyd tAYAGlLIGA2ya 2y GKS /]
means that such rulings can only apply to foite matters. But even irespect of these
matters the scope for the ACCC to make a ruling is significantly constrained by the fact that the
SAU contains quite detailed provisions on key-pone matters. This includes detailed terms
and conditions relating to:

@) Dispute Managementules;

(b) Confidentiality and Intellectual Property Rights;
(© Risk Management and Liability;

(d) Product Development Processes; and

(e) Service Level commitments.

3.35 As an example, the SAU includes detailed contractual provisions relating to liability
arrangements includig liability caps. The liability caps might be appropriate at the time that
the SAU is approved, but these may need to be changed in the future to reflect changes in
levels of risk or to reflect new industry practices. If NBN Co was unwilling to maka such
change then the ACCC could not enforce it since any AD would necessarily be inconsistent with
the SAU. This same example will also apply to otherprare terms that may need to be
modified over timeg(seesection 9for a discussion on neprice terms).

3.36  Further, where NBN Co undertakes to give effect to an AD or BROC it will only do so by
ensuring that the next iteration of the SFAA psbéd in accordance with clause 1B.1.3(a) of
the SAU will be consistent with theD orBROCThere are some important implications of this
practical limitation;

€) This undertaking is made under Module 1 of the SAU and the undertaking therefore
only applies dring the Initial Regulatory Period;

(b) There is no undertaking to update the SFAA other than in accordance with the
proposed biennial timeframe established by the SAU. In fact the SAU explicitly
states that there will be no requirement to give effect toAD or BROC by
amending any existing published SFAA (clause 1B.2.2(c));

(©) In other words, the SAU contains a 'drag along' clause which has the effect of
fAYAOGAY3I GKS 1/ //Qa FoAfAGe (2 AYLRa&aAS I
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3.37

3.38

consistent with the requements of the SAU, by up to two years. This delay is
compounded by the fact that BROCs only have an application for 12 months. This
raises questions about the ability of the ACCC to make an effective BROC under the
SAU That said, the SAU also sets outttNBN Co may amend any SFAA to remove
GKS STFFSOG 2F Iy WSELANBRQ wSahdz | G2 NE

(d) Absent the operation of the SAU, NBN Co would be required to comply with an
applicable (i.e. not inconsistent) AD or BROC in accordancésvidims, from the
commencement date specified by the ACCC, which includes the provision for ADs to
be backdated where deemed appropriate.

Finally, Optus notes that NBN Co retains discretion over how to interpret the implementation
of the terms of an B&CC ruling. This opens the scope for uncertainty relating to the
implementation of an ACCC ruling and the timeliness of its implementation. At the extreme
access seekers may face a situation where a second ACCC AD is required to clarify how an
original ADshould be implemented, with the potential for a lengthy delay to an ACCC AD being
implemented.

In summary, whilst there is now scope within the SAU for the ACCC to make an AD or BROC,
such scope is so narrowly defined that in practical terms access sesieelikely to face
O2yaARSNIOfS KdaNRf Sa Ay SaidloftAiakKiay3ad (GKS |
subsequent ruling applied.

Requlatory oversight in relation to price

3.39

3.40

3.41

3.42

3.43

The regulatory oversight arrangements are particularly constrained in respect of price related
terms and conditions of access to the NBN.

Whilst Optus acknowledges that the current SAU assessment process provides the ACCC with

5 ¢

I/

some ability to assessth&ir a2y 6f SySaa 2F b. b / 2 QalatdtdINA OSa =

this submissionthe lack of information to support these prices means that the ACCC can do
fAGGES Y2NB GKFyYy FLILX @& | aFAYISNI AYy (eKS A
oversight of prices for the ne7 yeas.

Clause 1B.1.2 provides that, with two limited exceptions, provisions in relation to regulatory
recourse will not apply in relation to the pricing of any product or component of the NBN
access service. The eptiens are:

(@) ADs or BROCs which relate to introduction of a price for previouslypzieed
Reference Offers (clause 1C.4.5(b)); and

(b) ADs or BROCs which relate to introduction of a price for previouslypresd
Other Charges associated with a ReferentferGervice (clause 1D.4.3(b)).

Il OO2NRAYy It & RdINAYy3I (GKS LYyAGAFE wS3dzZ F d2NE
price issues is expressly excluded except in the very limited circumstances outlined above.

During the Subsequent Regulatd?griod, Schedule 2C of Module 2 will operate. This provides
similar price setting principles to those set out in Schedules 1C and 1D of Module 1, including
identical provisions allowing for ACCC intervention in relation to the pricing of previously Zero
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Priced Reference OffeyfNonReference Offerand Other Charges. There is no equivalent in

Module 2 to the regulatory oversight provisions contained in Schedule 1B of Module 1, which
SELINBaate ftAYAG GKS 1/ // Qa | cevwef asiMddulé2 Ay (i SNI
provides that the pricing of services (including new services) will be set by NBN Co, it would

follow that any attempted intervention by the ACCC to set prices would be inconsistent with

the SAU.

3.44 Optus acknowledges that in lieu of broader ACCC oversight powers the SAU provides for a
number of specific price protection measures. However, as will be outlingeciion 4 Optus
considers that many of these safeguards are subject to significant practical limitations. In
combination with the very limited role for the ACCC to intervene on price it is unclear how the
ACCCcansatisfyits&d GKI G b. b /2Qa&a LINKROAY3I 6Aff- NBYI A
users over time.

Enforcement of SAOs, ADs and BROCs

3.45 Itis unclear how the SAU is intended to operate in conjunction with provisions of the CCA
which provide that SAOs, ADs and BR&@Ee&nforceable. Due to the hierarchy established by
section 152AY of the CCA, NBN Co is required to comply with the SAOs in relation to a
particular matter on such terms and conditions as are set out in:

@) an Access Agreement which is in operation;

(b) if an Access Agreement is not in operation in relation to the matter, a special access
undertaking which is in operation in relation to the matter;

(© if neither an Access Agreement nor a special access undertaking is in operation in
relation to the matter, a BRO@at specifies terms and conditions about the matter;
and

(d) if neither an Access Agreement, special access undertaking nor BROC is in operation
in relation to the matter, an AD that specifies terms and conditions about the
matter.

3.46 Therefore, although the @CC, or any other person whose interests are affected, can seek
enforcement of the SAOs in the Federal Court, once the SAU (or an Access Agreement) is in
place, enforcement options will effectively be limited to those provided for by the SAU (or
relevant A.cess Agreement).

3.47 It appears that the SAU may also be intended to have the effect of overriding the provisions of
the CCA which provide that compliance with an AD or BROC is deemed to be a licence
condition for holders of carrier licenses, and to be evee provider rule for CSRinder the
CCK?®

?CCA, ctions 152BCO, 152BCP, 152BDF, 152BDG
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Participating in negotiations

3.48

3.49

3.50

3.51

Under sections 152BBA and 152BBC of the CCA, the ACCC has a clear role in relation to
negotiation of individual Access Agreements. This inclab#iy to, for example, require a
carrier or CSP to provide certain information to an access seeker.

In contrast, the process of multilateral consultation established under the SAU in relation to
amendments to the SFAA (under clause 1B.3) lacks clarity and certainty. Although the SAU
states that this process will ‘allow access seekers to suggest changes to the SAU’, the process
will be ‘owned' and the forum will be convened by NBN Co. The SAU does not contemplate an
active role for the ACCC in connection with the forum. Again the power&€CC would

otherwise have under the CCA have been significantly constrained under the SAU.

It is implicit that, in its role as convenor of the forum, NBN Co will be in a position to determine
and prioritise issues raised by access seekers in accorgaticis own preferences.

@) The SAU provides that NBN Co reserves to right to reject a suggested change made
by an Access Seeker by notice at any time up teonths afterconvening a forum,
by notice to the ACCC.

(b) The only available recourse for the accsseker in this situation appear to be an

application to the ACCC for an AD or BROC which will, subject to the limitations
highlighted above, be incorporated in the next published iteration of the SFAA.

(© NBN Co has also explicitly excluded any obligatiaotsider interpretation or
implementation of regulatory determinations (i.e. ADs or BROCSs) as part of the
multilateral SFAA forum.

In contrast to the scope of section 152BBA, the ACCC has ity @mbiirect NBN Co: to do
anything; conduct any researchrovide any informationor not to impose an unreasonable
procedural requirement.

Providing requlatory oversight on a reqular basis, through mandated processes of review

3.52

3.53

3.54

3.55

The scope of the ACCC to provide regulatory oversight of proposed processesuoaietie
vary the terms on which access is provided under the iSAldo limited.

The CCA generally provides for review of a declared service and associated AD-&very 3
years. In addition, the ACCC is required to hold a public enquiry and consybtatt@ss
during the 18 months prior to the expiry date of each declaration, to consider whether to
extend (or further extend), revoke or vary the declaration, or allow it to expire.

In contrast the current term of the Initial Regulatory Period is 10 year$X years if
extended). Although the SAU provides for a4pddnt review during the Initial Regulatory
Period, the scope of this review is limited in comparison to the review which would apply
under the CCA.

For example, the SAU sets out the procesgtfermid-point review, the timeframes for the
review and the information to be provided by NBN Co. In other words, NBN Co has already
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nominated the aspects of the SAU which will and will not be subject to the review and the
assessment criteria by whichaheview will be conducted.

3.56 In addition, the ACCC is subject to strict time limits nominated by NBN Co under the SAU to
consider and accept or reject proposals made by NBN Co in connection with tipoimid
review. Where the ACCC does not meet those timés there is a 'deemed' acceptance of
proposals made by NBN Co.

3.57 Atthe end of the Initial Regulatory Period the ACCC has a role in reviewing Replacement
modules. However, this role is similarly circumscribed:

€) The process of updating and replacing a Mieds under the control of NBN Co.
There appears to be no scope for the ACCC teaptively seek a change to any of
the terms set out in Module 1. The ACCC has to wait for NBN Co to lodge a
replacement module.

(b) Once a replacement module is submitted t®etACCC it can then initiate a change
by rejecting a replacement Module and then seek modifying the terms of the SAU
by making arADor BROC. However, any such ruling will only take effect to the
extent that it is not inconsistent with the terms of thisegjal Access Undertaking
(including those principles and conditis set out in Module 0 and 2).

(© The timeframes for the ACCC to assess and respond to a replacement are
unreasonably circumscribed. The ACCC is effectively given a 9 month period to
assess theeplacement module, after which it is deemed to apply. Whilst there are
provisions to enable the ACCC to continue its assessmeyisubsequent decision
has to be made within the next 12 months otherwise it may have no impact. Even
where an ACCC decisimmmade within that 12 month period the implementation
of any change proposed by the ACCC will be delayed. Further, there appears to be a
risk that any ACCC AD will be invalidated by the deeming of the terms into the SAU
as a consequence of the ACCC mglki decision within the timeframe prescribed
under the SAU.

3.58 In summary, whilst the modular structure allows for some increased flexibility for access terms
to be reviewed the review process is tightly circumscribed and provides the ACCC with a
significanty narrower role to make decisions than it would otherwise have in the absence of
GKS {!'] ® LY LN} OGAOFt GSN¥Xa GKS ! /plideQa 2 @SNA
elements of the SAU.

Fixed Principles under Module 2

3.59 NBN Co proposed that all Bfodule 0 and Module 2 are fixed principfésAs such, the CCA
LINB@SyGa GKS '/ /] FNRY Nibrasasonthatonterasy SILKESE OS Y S
fixed principles term or condition, the notional period or the specification of qualifying
circumstances.fe ACCC noted in the Supplementary Information Paper that:

**SAU Main Body, Clause 5.
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3.60

3.61

X AT I FAESR LINRYOALX Sevel piikiNds ingoNihgfualghBri G A 2 v

and discretion, there is a question as to whether the ACCC may reject a variation for the
reason that thevariation does not comply with these principfes.

Optus is concerned thaflodule 2 containgermsthat could have the effect of preventing the
ACCC from reviewing the revenue, capex or opex forecasts proposed in any Replacement
Module. For example, clause Bdutlinesthose criteriathat NBN Co is to base fsrecasted
value on However, ACCC may be prted from rejecting a Replacement Module for a
reason that concerns clause 0. for examplejf ACCC disagrees with the forecast.

It is not clear how much ability the ACCC will have to conduct a full review of NBN Co
forecasts, and where necessary,itsert its own forecast in replacement of a rejected NBN Co
forecast. Any restriction on the ability of ACCC to do so risks replicating the flawed elements in
the previous electricity regulatory regimehich has now been amended to allow the AER

more freedom to review and replace forecasts. Optus reiterates that any proposal which
prevents the ACCC from having &itlanteand ex postreview powers is inconsistent with

existing regulatory regimes applied in Australia.

Term of the SAU

3.62

3.63

3.64

NBN Co has justifieth¢ termof the SAlbn the basis that:

b.b /2Q& O02YYSNDAI f-liveiagsétsS &ldng gaypackifledorRforo & f
the initial investment, and lonterm commercial arrangements) necessitates that the

SAU be specified for a long term, and the speeipiry date of 30 June 2040 was

selected because it aligns with tB8 yearCorporate Plan published by NBN Co in
December 2010 (and in this regard, it should be noted that the same end date is
YFEAYGFEAYSR A5 CQorpdrate/PREEE H 1 MH

In supportof this position NBN Co notéisat the proposed 3§ear term is supported in the
reports of each of its expert advisors, Ordover and Shampine, and Synétgies.

LG A& Of SINJFNRY b. b [/ 2QdadmeranéXBN/Ahasgied S Ay
primacyto its commercial considerations. It has clearly been chosen to align with the
objectives of its Corporate Plan to aet commercial return over a 3@ar period. Further,

Optus notes that the opinions put forward by both Ordover and Shampine and Symergi

TN YSR Ay G(GKS O2y(0SEG 2F o6KIFG o0S&aid YSSia b.

notes that in addressing the questiof the reasonableness of the 3@ar term, Synergies was
required to have regard to:

X0KS YIF3ayAddzRS FyYyR GAYSFNIYS 2F b.b /2Qa
and the supply and demand uncertainty that is likely to be faced by NBN Co over this

® ACCCSupplementary information paper about the Special Access Undertaking given to the ACCC by NBN Co
Limited and NBN Tasmariiamited on 18 December 201.3.

*NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2612, p

*’NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2632, p
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period, as well as the evolving market position of NBN Co over the prdg@gedr
term ?®

3.65 Whilst Optus recognises that NBN Co has a legitimate claim for some level of regulatory
certainty, the question that really has to be addressed is whether such a term is consistent
with the interest of endusers.

3.66 Optus notes that &7 yearterm is unprecedented. There is a significant risk that it will lock
the industry into a set of regulatory arrangements that may become out dated and
unresponsive to the market conditions and the needs of-aadrs. In this respect it is
important to note that since 1997 there have been several quite fundamental changes to the
telecommunications regulatory framework to deal with issues or circumstances that were not
envisaged at that time. These changes have sought to improve competitive outcomes and
deliver positive benefits for endsers.

367 ¢KS 1/ // Qa O2yaARSNI GA2Yy 2F GKS {!'! Lizi F2Nb
consortium is instructive. Whilst the FANOC SAU only proposed a ternyafars the ACCC
expressed some clear concerns with the lengtthés term;

The ACCC does, however, have concerns as to whether it can be satisfied that the specific
GSN¥a yR O2yRAGA2ya 2F | O00Saa Ay C!bh/ Qa
promote competition and remain in the interests of accesseseeR

368 hLlidza adzoyYAiida OGKFIG GKSasS aryS O2yOSNya oAff
the Appendix Ao this submission it is questiable whether the usual claims for certainty
apply in the case of NBN. Such certainty is normally required to encourage commitment of
capital byprivate sector investors. In the case of the NBN, the investment will be fully funded
by Government® and theee is significant legislative protection that will assist NBN Co in
achieving its desired return on its investment.

3.69 Optus submits that whilst it would be appropriate for the SAU to have a term beyond the usual
three year duration for ordinary access undeings, this term should either be shorter or
allow for earlier, more frequent and more thorough review of the appropriateness of its terms.

Enforcementof the SAU

3.70 Afinal consideration in assessing the effectiveness of the regulatory oversight arrartgemen
set out in the SAU is the ability for the ACCC to enforce compliance with the SAU.

3.71 The enforcement provisions are set out section 1.1 of the SAU. However, these powers may be
of benefit in limited circumstances. That is, where the SAU imposes aaoléabjectively
demonstrable obligation on NBN Co. For example, if NBN Co failed to incorporate regulatory

%8 Synergies Consulting, Septemi26r12, p.22.

PACCO, aaS5aayYSyid 2F Cl'bh/ Qa {LISOALE 1 0O0Sa4a ! YRSNI 1Ay
Decision, December 200,102

PAta funding rate significantly less than the private level. See Australian Government Competitiradifyeu
Complaints Office2011, NBN Co Investigation No. 14, Canberra, November.
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determinations into new SFAAs as per the (limited) commitment in Schedule 1B.1.3(a) or if
SFAAs were not aligned with the SAte relevant commitmats are probably sufficiently
clear to be enforced pursuant t01$2CD.

3.72 However, Optus notes that many of the key issues to be determined by NBN Co pursuant to
the SAU are couched in highly subjective terms and allow a wide discretion to NBN Co and
accordngly are likely to be difficult or impossible to enforce. Examples of parts of the SAU
where enforcement by the ACCC or others is unlikely to be effective include the following:

€) Compliance with the Initial Pricing Principles (IP#&t out in 1D.6 of th&AU. As
discussed in mordetail insection 4 the provisionsequiring compliance with the
LttQa INB 42 oNRIR GKIG SEOSLIWG Ay SEGNBY
seek enforcement action under section 152CD in respect ofRRs.

(b) Process for Assessment of Product Ide&shedule 11 relates to the introduction,
variation and withdrawal of Products, Product Components and Product Features
during the Initial Regulatory Perid@Clause 11.3.3 governs NBN Co's consideration of
Product Ideas. It confers a broad discretionon NBN Go @S A I K | a AlG O2y3
appropriate, such criteria as it determines appropriate in selecting Product Ideas to
RS@®St 2 L) (KNP dz3.Rhesche8uledlsblists a nixib€ Sfanatters which
NBN Canay take into account. While there are certain principles set out in clause
11.1.2 which apply to the product development process, these are inherently vague
and relate to the permitted scope of NBN Co activities in relation to product
development rathethan offering specific guidance on the decision making process.
The effect of 113.3 is that any decision by NBN Co regarding consideration of Product
Ideas is virtually impossible to challenge given the breadth of the discretion allowed
to NBN Co.

(© Prudert Cost Condition for Capital Expenditur€lause 1E.4.1(f) sets out a number
of grounds on which NBN Co may establish that it has satisfied the Prudent Cost
Condition. Pursuant to 1E.4.1(f), NBN Co can meet the Prudent Cost Condition if NBN
Co's Chief Exative Officer is satisfied that one of four broad and relatively vague
criteria (such as that "it is in the best interests of the company to incur such Capital
9 ELISY RA (i dzNB X b 0in suljectivity thebins that khé abilityp tdznforte
compliancewith the Prudent Cost Condition is effectively of no value. Establishing
breach of 1E.4.1 is virtually impossible due to the fact that, even where Capital
Expenditure is incurred in circumstances which fall short of the remaining subclauses,
any Capital Ependiture may be defended by NBN Co on the basis of the satisfaction
of its Chief Executive Officer in relation to the listed matters. In order to establish a
breach of the SAU in these circumstances, it would be necessary for the ACCC (or
other affected grson) to demonstrate not that the decision did not meet the
relevant criteria, but rather that the CEO was not satisfied that they had been met, a
virtually impossible task.

1 SAU, Main Body, Clause 6.

%2 After the Initial Regulatory Period, assessment of Product Ideas is governed by Schedule 2E and the same issues
outlined below apply in relatioto the relevant clause contained therein (clause 2E.4.3).

PUBLIC VERSION 30



Conclusion

3.73 The above analysis has indicated that whilst the SAU has increéseseddpe of regulatory
2PSNBAIKG FNRY (KS OSNE Y2RSad tS@St asSid 2dz
very limited.

3.74 The likely implications of acceptance of the SAU as currently drafted would be to lock access
seekers into an access regime wh¢he control of the process is effectively ‘'owned' and
'managed’' by NBN Co, and the opportunity for the ACCC to intervene is either excluded or so
narrowly circumscribed that it will have very limited impact.

3.75 Furthermore, the use of Fixed PrinciplesModule 2 risks that the ACCC will be effectively
prevented from rejecting a Replacement Module on the basis of the forecasted values. This
undermines the sole justification of the reasonableness of the Replacement Module process.

3.76 This is a fundamental faig of the SAU. In the absence of appropriate ACCC oversight role,
Optus submits that the ACCC cannot be satisfied that;

@) The SAU is reasonable; nor
(b) That it will operate in manner that is consistent witte LTIEOver its term.

3.77 Optus considers that matediahangeswill be required to structure of the SAJ address
these concernshat significantly enhance the level of ACCC oversifiese changes are
discussed isection 2

3.78 Without these changes, the SAU should not be considered reasonable. Further, the SAU
contains Fixed Principles which should not be Fixed Principles: as such, the ACCC cannot accept
the SAU.
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Section 4. The risk of excessivexpenditureand pricing

KEY POINTS

1 Theposition of NBN Co in the market and the proposed price control
mechanisms in the SAU provide an insufficient deterrent to NBN Co incu
excessive expenditure over the 27 year term of the SAU. Optus finds that

0 The prudency provisions are ineffective and will be difficult to enfq

0 There is o ability of ACCC to review roller of the RAB in Module 1
or Replacement Modules

0 NBN Co has confirmed that it does not expect the revenue cap to
apply during lifetime o8AU;

o IPPis unlikely to ensure efficient new charges and prices;

o Individual price increase limit results in real price increases of 2.7
after 5 years and 32% after 10 years.

1 The SAU contains many of the same features that the ACCC Chairman
observed enaleld excessive expenditure in electricity markets, which are
inconsistent with recent changes to the NER.

4.1 NBN Co haslentified thatmanaging the risk of longerm investment and regulatory
expropriation of sunk assetsekey justifications for the SABlowever, helevel of
uncertainty faced by NBN ligely to besignificantly lesthanit claims due to

(@) Government ownership and requirement to make szsdmmercial returns;

(b) NBN is not subject to competition, and is in effect, a legislatively protected
monopoly; and

(© Part XIC provides NBN Co with some specific protection against ACCC inter7ention.

4.2 In addition to managinghese risks, the SAU must also contain sufficient protections against
the risk of monopoly behaviousuch agexcessive expenditure and excessive pridiigiN Co
submitsthat the SAU does contain protectissufficient for the risks poséef

4.3 In thissection Optusassesses

@) the drivers of theserisk over the propose@7 yearlifetime;

% SeeAppendix A

% See for exampleExpert Report of Janusz A. Ordover and Allan Imhe 24 September 2015ynergies

Economic Consulting RGA OS 2y b. b [/ 2 [ {RQ3ARepafSRdepardd fot WBbIHerwergory R S NI
¢ September 2012Both documents have suggested that the revised SAU contain mechanisms to protect against

risks associated with government monopoly behaviours.

*The proposed term of the SAU is to 30 June 2040.

PUBLIC VERSION 32



(b) the mechanisms contained in the SAdJmanage the rislof excessive expenditure
and

(© the mechanisms to control thability to recover these costirough higher prices

4.4 This showshat the arrangement®NBN Cdias proposed in the SAU raisignificant risk of
excessive expenditure during tl2& yearterm of the SAUEvidence from other industries
confirmsthattK S LINP L2 SR NB3IdzA | G2NE &G NUzOGdz2NBZ Db. b
marketwill increase the risk of inefficient and excessive expenditures dliicome has been
observed in the electricity marketvhich hassimilar regulatory oversight, levels of market
power and government ownershiB As a result, the electricity regulatory regime has been
amended to provide the regulator greater power and flexibility to fully asseasd reject
where needed expenditure on arex anteandex postbasis.

4.5 Notwithstanding claims made in the SAU Suppgritsubmission, Optus finds that the
mechanisms contained in the SAU lack tleeessary controlen NBN Cgand the
independent oversighto adequately manage the risk of excessive expenditure and pricing.
Optus notes thathere is noex anterole for the ACCC to review expenditure or price
increases, and the drafting of the SAU matepostenforcement through the Federal Court
very unlikelyNERA advises that such a regime is without precedent in Australia, and is unlike
any other regulatory regime inate®

4.6 In the absence of adequate provisions, /€ CCannot be satisfied thahe current
provisions in the SAU adequately manage the risk of excessive expenditure2afyear
lifetime of the SAU; or that the SAU contains sufficient safeguards to etisair prices are not
increased at a level inconsistent with the LTIE.

Drivers of the risk of incurring excessive expenditure

4.7  Inthe Supporting SubmissiiNBN Catatesti K G G KS LIdzNL1I® pr&ide2ali (G KS {
appropriate degree of certainty to AceeSeekers, their End Users and NBN Cb 6 2 dzi G K S
products, prices and noeprice terms and conditions of access. This is one component of long
term interest of endusers. Another component central to the promotion of th€lHs
ensuring efficient costs aiconstrained effectiveland prices are set in a manner that
encourage efficient use of, and investment in, infrastructure. In other words, the SAU must
also contain sufficient provisions to manage the risks associatedhgtimonopoly position of
NBN Cmver the propose@7 yeartimeframe.

4.8 The monopoly position of NBN Co in the wholesale fikegimarket raises the risk over the
proposed27 yeartimeframe of:

(a) Excessive capital and operating expenditure; and

®Seel / // HAMHE d! RRNB&aaAy3ad (KS | &BpedtiNgy MSRed ST Rairmdah, S O G NA O
24th October 2012; anBroductivityCommission 2012, Electricity Network Regulatory Frameworks, Draft Report,
Canberra.

*® NERA, 2013 ppendix B
$"NBN Co, Supporting Submission NBN Co Special Access Undertaking, 28 September 2012
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(b) Excessivenrxing of services over which NBM has market power.

4.9 Thissub-section looks at the risk of excessive expenditure by NBN Co as a result of its
ownership structure, the proposed regulatory framework, and its market position in the
wholesale market.

410 hLWidzaQ lylfeara akKz2ga OGKFGy

€) b. b [/ 2ezantrdlihEhanism creates a systematic bias favouring excessive
AYyo@SaliyYSyid Ay OFLAGEE SELSgaiSaraeoct & 2 dzif /
return®® on capital is imposed based on the WACC and the nominalIRi&Buidely
accepted by academics and regulators that thischanisndoes not contain
sufficient incentives to produce, price and distribute outputs efficiently, wag
contain perverse incentissto excessive capital investment (i.e. through inflating
the RABto increase the allowable regulated revenue Lap

(b) Excessive capital investment mirrors recent concerns relating to retail price
increases in electricity in Australi@his issue was raised by the ACCC Chairman in a
recent speec’ Mr Sims concludethat the central flaw in the electricity
regulatory regime was that it madbe LINR LJ2 & | fmanomI¥ busireSes éo
central to the process, or so restricts the ability of the regulator to set independent
forecasts of the allowable rate of return, e required expendituke tThe
provisions in the NBN Co SAU would result in the same impugned regime being
applied to NBN Co f&7 yeas. This impiesthat similarproblemsas currently seen
in the electricity market might arise vitfixed line broadbanéhternet over the27
yearterm.

(© Finally, NBN Co is a whaljgvernmentownedenterprise that will be the dominant
provider of wholesale of fixed line services. Incentive regulation was designed to
operate with profit maximising private firms. Evidence wkdhat government
owned firms operating under electricity regulations (which are very similar to the
rules put forward in the SAU) are more likedylead to overinvestment and
ineffective cost control§? Fundamental economics algadicatesthat private
companies, even in the case of a monopoly, are more efficient than public

% Schedule 1F.

¥ Rateof-return regulation was a development of an incomplete long term contractual cglakiip that offered
public utilities a fair rate of return in exchange for the ability to renegotiate the terms of the contract without
excessively costly hagglir§ee, for example, Williamson, O.E. 19B% economic institutions of capitalishew
York:Free Press.

““Where 60% increase in real terms over the past five yearsinrealtérmis/ / HAMHE ¢! RRNB A& AY 3
2T St SOGNR OA §SpeechiNud Mr RodSyhCndiBriarg Bteh October 2012.

M/l AmaAMHE d! RRNBB 43 S0 il KIS O A &Spetdnby GISRom SeE NS han, S24th

October 2012.

42 Productivity Commission, 201|ectricity Network Regulatory Framewarksaft Report, Chapter 7.
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companies. This view is again supported by empirical evidence in the electricity
industry®

4.11 Each of these elements is discussed in more detail beélpius submits that if the SAU e
not effectively manage these risks, it cannot be assessed as tasisgnableandin the long
term interest of endusers.

Rate of return requlation creates a systematic bias favouring excessive expenditure

412 b . b prizgezantrol mechanism (LTREPovices foran overall revenue cap. In effect it is
rate of return priceregulation.Rate of return regulation is often used to ensure that the price
set by the monopoly provider reflesthe costs that are reasonaphecessary to ensure
efficient supply of sefices. Rate of return regulation has an advantage for the infrastructure
owner in that it ensures that it can recover costs incurraad typicaly provides sufficient
regulatory certainty over time. However, this method of price control creates a sysieflrias
favouring excessive investment in capital expenses. It is therefore widely accepted that rate of
return regulation requires robust regulatory oversighttypically bothex anteapproval and
ex postreview.

4.13 NBN Co appears to be aware of thenefits ofrate of return regulatiorg a method that
éexplicitlyguarantee firms an appropriate return on investmetit As commentedy Ordover
and Shampine:

X ULKR&M continues to provide the opportunity for NBN Co to earn a return on
investment, but also functions in part as a revenue cap based on a forecast of demand
and costs. Because the cap is based on forecasts incorporating the allowed rate of
return, itwA f £ LINE OARS | LILINRPLINAI GS AyOSyGAgSa
will include the allowed return on previous and planned investment, which offers
assurance that the investment will not be expropriat&d).

4.14 Aspects of the claims made are indeedrect: rate of return regulation should provide the
necessary regulatory certainty to promote investment. Although, in the specific cdd8Nf
Cq doubts are raised whether such certainty is required @&ppendix A

4.15 However, a focus on cost recovery misses the key objective of monopoly price regulation
encouraging efficient use of, and investmentinfrastructure The key question is whether
the LTRCM ensures efficient expenditure and the resulting price caps result in efficient prices.
It is proposed that the LTRCM is a fixed principleibyeas. This timeframe magnifies the
importance of ensuring the LTRC®hbppropriately designed.

4.16 Importantly, here has been no existing regulation or any empirical research to ghetviite
combination of a price cap and a rate of return will waldlsent adequate regulatory
oversight NERA conclude that the LTRCM is inab@st with any other regulatory regime it is

4 Productivity Commission, 201|ectricity Network Regulatory Framerks Draft Report, Chapter.7
4 Expert Report of Janusz A. Ordover and Allan L. Shampine, September 24 2012, paragraph 25.
45 Expert Report of Janusz A. Ordover and Allan L. Shampine, September 24 2012, paragraph 25
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aware of within Australi&® There is a clear rigkat over the27 yearperiod, NBN Cuwiill
maximiseits rate of returnthrough expenditure above that necessary for the efficient supply
of fixedHine services. bider the proposed LTRCM, all these costs will be passed through to
end-users through the price cap regulatiarithout any independent regulatory oversight

4.17 Rate of return price regulations allow utilities to insure against the risks of adverse technical
progressor regulatory expropriation which limits the ability B O2 GSNJ 4 KS Oz2ald 2
| & & SButisEch controinay lead tanefficiercies. This form of regulation hasah risk of
rate padding (through practices such as gold plating and over staffing). Rate of return price
regulationhas beerstrongly criticised as being effectively a 100% profits tax, with poor
incentives for efficiency as a tendency to encourage ssive capital intensit§/

4.18 Optus is concerd with the likelyways NBN Coouldoverinvestit couldmaintain or create
excess capacity through, say, excess labour, and/or invest in unnecessary parts or equipment,
O2AySRIAGTAYyREé T | aSHaAWS K2 Rr22yR2 LB2IONI G A*®  LJdzo £ A

4.19 This mirrors recent concerrig relation toretail price increases in electricity 60% increase in
real terms over the past five years in real termsvhichmight be the result of golglating of
existing electricity grid ifrastructure*This is supported bNSWL t | w¢ Qa KA GS LI LI
KAIKEAIWNBOSY (6 KISH g@ N O2aia AYONBFaSXFNBE NEB:
price increases, may be higher than necessary due to aspects of the regintatawwork
which are contributing to inefficient outcorme®

4.20 Optus submits that thé\CC@nust be satisfied that the LTRCM provides sufficient safe guards
against the risk that the monopoly fixdithe provider will be able to incur and recover
inefficiently high expenditure over th27 yeartime frame of the SAU.

Risk mirrors recent concernghretail electricity price increases in Australia

4.21 There has been debate recently over the role of regulation and ownership structures with
regards to the incentive and ability of infrastructure firms to excessively invest in equipment to
secure higher rgulated returns. One recent example is electricity pricing.

®NERA, 2013 ppendix B

“bSpoSNESES 50 ad® MppTE awldS 2F NBGdzZNY NB3IdzZ | GAZ2y OSNAE
Applied Economics, Cambridge, UK. See also Avdrand Johnson, L. L., 1962, Behavior of the Firm under

Regulatory Constraint, American Economic Review, Vol. 52, 5, pp10652Baumol, W. J. and Klevorick, A. K.,

MOPT N aLyLidzi -of WA dEA WY Rdziwlk @82 yY |y The Be dalifdaSoBEcahdmicd KS 5
and Management Scienc¥ol. 1, No. 2,pp. 168 cbn T t SGSNASY S | o mMdpTtpX 4!y 9YLRA
Bell Journal of Economiasl. 6, pp. 1126.

8 This was one of the key findings in the paper by Averch, H.admadn, L. L., 1962 Behavior of the Firm under
Regulatory ConstrainAmerican Economic RevigWol. 52, 5, p. 1052069. This issue was also highlighted in
Cicchetti, M. A. 1993, Irregular Incentiv@siblic Utilities Fortnighthdune 15

PIPART20129I NBY 3G KSYy Ay 3 (KS C2dzyRFGAZ2ZY F2NJ ! dAGNIfAIUE 9y
White Paper 201¢, Electricity March 2012

PSee: Section 21 NI NBY IGKSYyAy3ad GKS C2dzyRFGA2Yy F2NJ ! dzZadNJF £ AL Ua
Enegy White Paper 2014 Electricity March 2012.

PUBLIC VERSION 36



4.22 According tdN\SWIPART vér the past 5 years, rises in network costs were one of the main
drivers in electricity price increasg$ These are the costs of paying the network businesses to
use he transmission and distribution networks to transport electricity from the power stations
G2 GKSAN Odza P2t SifidulCio shiMBvheth&thetwSri genuinely requires
upgrading over its life time, avhether expenditure is simplgn exampleof gold plating.

4.23 Inrespect to electricity pricing, it has been identified that a key driver of the ability of firms to
excessively invest is thgructure of the national electricitpules.Ly Lt ! w¢ Qa @A SG >
cumulative effect of the economic regulatoprovisions of the National Electricity Rules (NER)
is rapidly increasing network prices, which flow through to retail price and customeibills.
response to this, the NERs have recently been amended (discussed Bilevecently
replacedregulatory famework:

(a) constrairedii KS ! 9wQa oAfAdGe G2 FLIWLXe&e 6KIFG A
the efficient operating and capital costs (opex and capex);

(b) provided strong incentives for network business to invest capital in the network
potentially beyond &icient levels because the prescriptive requirements of the
NEW may lead to excessive returns;

(© allowedthe business to earn a return on all capital invested regardless of its
efficiency and prudency, by requiring the AER to roll all capital expenditiaré&hig
assess base. This weak incentive for productivity improvement is exacerbated by
inadequategovernance arrangements in NSW; and

(d) Providal opportunities for the businesses to cherry pick particular issues through
the appeal proces¥.

4.24  Thistheme that the electricity regulatory regimkascontributed to the incentives and abilities
of firms to invest inefficiently was reiterated by the ACCC Chairman in a recent spéech.

commentingorii KS NX 3dzf F 6§ 2NE OKIy3IS Ay wunnp (2 (GKS
NEJdzt F §2NJ g+ a NBIdZANBR (2 | OOSLIitomBlI a2yl of S
WYAYAYdzy SEGSYid ySOSaal NEthedbgerv&ly | 6t S GKSY (2

| am not aware of any otheegulatory model in operation in the world today which
makes the proposals of the monopoly businesses so central to the process, or so restricts

IPART2012{ G NBYyIGKSYyAy3d GKS C2dzyRIFGA2Yy F2NJ ! dzad NI} £ AlUa 9
White Paper 201¢, Electricity March 2012

*?Seehttp://www.ipart.nsw.gov.au/Home/About_Us/FAQs?dlv_FAQ%20List=(dd_Industries=electricity)
* See Changes in regulated electricity retail prices from Iy 2011 Elegtcity T Final Report June 2011, p.95.

1/ /1 HAMHE d! RRNB&aaAy3d (KS | & BpedtiNgy MSRed St Rairngah, 24 NKX O A
October 2012

1/ /] WwnanmMHTE a! RRNBaaAy3a (GKS 1 % &eekl BrRESHE Fairnsah, 241 NA OA
October 2012p.3
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the ability of the regulator to set independent forecasts of the allowable rate of return,
or of required expatiture.*

4.25 Optus submits that thi\BN Co SAldopts a near identical approacBpecifically it provides
for aregulatory model whergéhe monopoly business is deemed to have incurred efficient
expenditure without any ability of the ACCCetoanteapprove, orex postreview before
inclusion into the RAB and rate of return regulation. Further, there is no ability (module 1) and
limited ability (replacement modules) for the ACCC to set independent forecasts of rate of
return of expenditure.

4.26 The above issuegised by IPART for the energy sector in NW/the Chairman of the ACCC,
mirror the potential issues witfixed-line services unddahe LTRCMtructure proposed by
NBN Co.

427 ¢KS [¢w/ aQd o0dzAf RAy3d of 201 | LILINRI OKdek(ahd G KS {
potentially overrule) any priceelated terms and conditionsndeed, the SAU specifically
states that the ACCC has no role in oversight of gated terms. There is also no provision
for the ACCC to review the inclusion of capital expenditato the RAB, or inclusion of
operating expenditure into ABBRRnally, the SAdnablesNBN Co to earn a return (bond
rate) on all capital invested regardless of its efficiency and prudency, based on the premise
that the construct of the SAU is inhergnefficient due to the need to provide superior service
in order to attract sufficient demand to ultimately recover their capital investment.

4.28 This is such a weak incentive for efficient production, and it is not backed by any further
regulations nor liteature/precedent.As noted by the Chairman of the ACCC, such a regulatory
model is without precedent around the world.

Government ownership magnifies the risk

429 CAYIl ffe&3 b. movérdmerioivnetS yaloKNLONWBEh&vé a mioKdpaly over
the wholesalesupplyof fixed linebroadband internet. This form of ownership may lead to
perverse outcomes when subject to regulatory arrangements that were primarily designed to
encourage cosininimisation by profimaximising firms. The interaction lve¢en the national
electricity rules (on which the NBN Co SAU is based) and goverawaerd electricity
network business has shown that less than optimal outcomes arise due to government
ownership.

4.30 The Productivity Commission (PC) in its Draft Reporiextrigity Network Regulatiofinoted
that a justification for governmerawnershipt especially in the provision of essential
servicest isit may bedifficult to construct effective regulatior§ However, the PC noted
GKIFIG dKAA 2dzZa0ATFTAOFGA2Y YIeée y2 f2y3aSNI K2fR 3

®1 /11 HAMHE d! RRNBaaAy3d (KS | & BpedtiNgy MSRed St Rairngah, 24 NRX O A
October 2012, p.3.
> Productivity Commission 201B|ectricity Network Regulatory Fr@works Draft Report, Canberra.

%8 Productivity Commission 201B]ectricity Network Regulatory Framewarksaft Report, Canberrg. 254.
Optus notes that justification (i) to (iv) would not apply in telecommunications markets which is almost exclusively
driven by privatelyrun firms.
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regulations. Optuslsonotes that the telecommunications industry has been subject to
specific competitiorrelated access regulated thrgh Part XIC of the CCA.

4.31 Further, the PC find that incentirased regulations may not work as intended when dealing
with governmentowned businesses due to their complex investment incentives due to:

€) Concessionahccess to financeThis magnifies the gapetween the regulated
WACC and the true cost of capital faced by the governroamted firm. The larger
the gap, the weaker the penalty for excessive expenditure. A large gap may make it
profitable to overspend. Optus submits this is of particular concieiiNBN Co as it
is required to make an amount above the long term bond rate, whereas the
proposed WACC providésr a 350 basis point matlp over the bond rate.

(b) Limited financial accountabilityUnlike private firms which require funding through
severalsources, governmerdwned businesses receive funding through one
source. Thifas the potential tanegate the longerm consequences faced by
private firms of poor management on the ability to obtain further capital. Thus
there is less incentive for effége management.

(©) Insolvency is effectively impossibld he incentive to engage in efficient
management and prudent cost expenditure to ensure that the firm remains solvent
is a key mechanism to promote effective and efficient operation of the firm.

(d) Non-commercial incentivesMany governmenbwned businesses face multiple
and conflicting objectives, which negate their ability to emshimise. For example,
firms may engage in excessive advertisements promoting the social benefits of the
programme, which costinimising private firms would not engadevidence from
the electricity industry shows thatated-owned firms appear to pay higher wages
and have higher staff ratidkan private firms?® The PC also note that statevned
firms may face political intervgions which runs counter to the assumption of
independent shareholders leaving the running of the companye board and
management’®

4.32  Applying this analysis to NBN Co demonstrates that its governmenéership may negate
many, if not all, of the efficiecy-promoting incentives provided for by the proposed regulatory
structure in the SAULhis implies that governmesdwned business require greater
independent oversight than would a privatevned firm in similar circumstances. Optus notes
this is an impornt implication given the extensive reliance placed upon commercial
AYyOSyiA@gSa o6& b.b /204 SELSNI ¥ ROA&AZ2NE AY

% Productivity Commission 201B]ectricity Network Regulatory Framewarksaft Report, Canberra

60 Optus notes the many provisions in the SAU that enable the Ministers and other government officials to direct
NBN Co to erage in behaviour, or incur costs.

® See for example Synergies ConsultiBgptember 2012

PUBLIC VERSION 39



Mechanismdgo manage the risk of incurring excessive expenditure

4.33

4.34

This section analyses the provisions in thepgased SAU that aim to mitigate the risk that NBN
Co will be able to incur and recover excessive cdsts.provisions relate to:

(a) Prudency of costs;
(b) RAB roHover mechanism; and
(© RAB and use of fecasts in module 2.

It is outlined above that rate of return regulation, government ownership and market position
of NBN Co creates a significant risk that excessive costs will be incurred o2&rytbas of

the SAU. Optus submits that the mechanisms to manage the riskbasifficiently strong to
ensure the LTIE is promoted throughout the B#lyeas of the SAUWVhere the mechanisms

are not, or do not allow enough flexibility to enable efficient change, the ACCC should not
accept the SAU.

Prudency

4.35

4.36

4.37

4.38

The key role prudendyas in ensuring that costs incurred are efficient can be seen through the
F2tt26Ay3 SEGNI OG FTNBY b.b /2Qa {!! { dzLJLJ2 NI A

[The]prudency approach in Module 1 does not relyerranteregulatory approval of
capex forecasts or argx postreviewsof capex. NBN Co believes that compliance with
the Prudent Design Condition and the Prudent Cost Condition places appropriate
O2yiNRfa 2y % .b /204 Ol LISE®

In other words, NBN Co is submitting that ACCC overgglarteor ex pos} is redundant
because he prudency conditions will ensure that NBN Co does not incur any inefficient
expenditure. A key consideration for tReCCCtherefore, should be whether the prudency
conditions are sufficiemy rigorousas to provide the same controls of specédicante
regulatory oversight.

Prudency is a key component of the expert submissions supporting the claim that the SAU is
appropriate.Synergies Consulting note that under the proposed-aftesturn regulation in

the SAU, NBN Co would be subject to incentiveadariexcessive costs, i.e. gqititing®
Synergies notes that the SAU contains prudency provisions to prevent this from happening,
FYR Ay Ada 2 LIAsabstnfialy nitigede tHeINSR & pradicavy iaefficientlp

Notwithstanding theview@ ¥ b. b / 2Qa SELISNI& & G2 GKS AYL
assume prudency provisions result in prudent expenditure), Optus has received advice that the
inclusion of duselE.4.1(f) effectively makes the prudency provisions unenforceatites

®2NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 20.29310.

63 Synergies Consulting, September 2012, p.66.

64 Synergie€onsulting, September 2012, p.66.
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4.39

4.40

441

4.42

Feceral Court andcoupled with no provision for ACCC oversjgdnot effective in enaring
only prudent costs are incurred.

¢KS @l ait odzZ 1 2F b.b /2Qa SELSYRAGINBE gAftt o

(a) FirsE &ALISYR OGKIFG Aa &A YLD roleRSBgMBONBNI 2 0 S
/204 w!. gAGK y2 FdZNIKSNI aONMXziAyes S@Sy
of billion dollars;

(b) Second b.b /2Q& OFLAGEE SELSYRAGAINE gAf €
y2 FdzNI KSNJ & ONMzi A8yae GKF (b .GKK S/ BEA ISR R Si AN
Network Design Rules and its Prudent Cost conditions; and

(© Third, operating expenditure which will run into billions of dollars a year is

O2Yya4ARSNBR (2 0S LINHZRSYyUlG AT Ay befd /2Qa

Y2ySeé¢ yR aiKS t2¢Said G201t Ozad 27
G{GFGSYSyid 2F 9ELISOGIGAZ2Yyaé | yR 4Gl ye
b.b [/ 2®¢

As will be seen beloythese rules, which are sgibliced, set a lowhreshdd in terms of
meeting the proposed prudency test. In fact, it would be unlikely that any capital or operating
expenditure would be deemed impermissible under these rules.

h LJG dza Q démbnstratesithatithe prudency provisions are not adequate to matiage
risk of inefficiency excess expendituf@ptus has particular concerns with

@) The weak nature of the requirements to which NBN Co must adhere; including the
ability of the NBN Co CEO to swjhexpenditure if it is in the best interest of the
company;

(b) Expenditure is deemed prudent if it is incurred to comply with a requirement from a
Shareholder Minister, oa legal, policy, regulatory or administrative requirenment
and

(© Prudency requirements are unlikely to be enforceable through Federal Court
actiort meaning that absent effective ACCC oversight, the application of the
provisions is at the discretion of NBN Co.

hLdidaQ RS AsktSulinshidBdn& 2y Ay 3 A &

RAB roll forward Review

4.43

There is no provision within the SAU to allow for ACCC review of thdfR&Benditure is
deemed prudent, it is included in the RABd is automatically rolledver each yearAs
discussed above, Optias concerns over the ability of the prudency provisions to prevent
inefficient expenditure from being incurred.
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4.44 The RAB for thBlIBN C&AU represents the value of capital investments made by NBN Co that
can be recovered via prices over the prescriB@gearterm.® Each year, a portion of this
expenditure is recovered through regulatory depreciation (by including it in the annual
revenue requirement) and the same amount is deducted from the R&f#.capital
expenditure is added to the RAB each yddnis RAB roforward process means that the value
2T b.b /2Q&a lFaasSia Ay (GKS w! . gAThidappfaddh 0S NB
seems reasonable given that the NBN is a new investment for which the costskai@vn.
However, the reasonabl&ss of this approach assumes that only efficient costs are included in
the RAB indeed the use o&locked in RAB without any efficiency adjustment of past assets
is justifiable on the basis that only efficient costs are includiguas been shown (abowandin
section § that the prudency provisions in the NBN Co SAU are likely unenforceable and
therefore not effective at ensuring effemt expenditure.

4.45 Optusconsiders that there arewo possible choices: include all costs within the RAB and allow
periodic review of the RAB with the ability to optimise the asset base; or review efficiency of
expenditure each period prior to costs beiradled into the RAB.

4.46 In such a scenario, any optimisation that may be requiredozanrthrough yearly
adjustments to the allowable increases to the RAB.

4.47 However, the SAU does not provide for any ability of the ACCC to review inclusion olircosts.
h LJ( dg@iotn, the RAB reforward mechanism is unlikely to encourage economically
efficient investment use, and operation of the NB¥ie mechanism proposed in the SAU is
materially different from that used in other industries. Optus does not see any jasificfor
this approach

4.48 TheRAB rolforward mechanisnwasone aspect of the National Energy Regulator (NER) that
wassubject to a recenteview by the Australian Energy Market Commission (AEMIe
Australian Electricity Regulator (AER) stated thatdldeNER had problenisecauset
provided for all actual capex incurred within a regulatory control period to be rolled into the
regulatory asset base (RAB) regardless of whether or not the capex allowed for in the
determination was efficient. Thisrollfals | NR Y2 RSt X Ay (GKS ! 9wQa @A
NSPs to incur more than efficient levels of caffex.

4.49 Inresponse, the AEMC adopted changes to, and clarified the operation of, the regulatory
powers relating to assessment of capex and opex allow&haed the treatment of incentive

®|f NBN Co incurs capital expenditure on network assets, this expenditure is added to the RAB when the assets
are placed in service and will be recovered by NBN Co over the life of the asset. ACCC, NBN Co Limitede&2012 Spe
Access Undertaking, Consultation Paper, November 2012.

®® The revised SAU mechanism has no incentive to minimise cost, partly because it is a government enterprise as
discussed earlier, and partly because there is no revenue cap during module licEhegulation fully relies on
GLINHZRSy Oeé¢ | NNI y3aSySyidao

" AEMC, 201Zinal Rule Determination, National Electricity Amendment (Economic Regulation of Network
Service Providers) Rule 2012 and National Gas Amendment (Price and Revenue Regulation dt&)SRedsv
201ZFinal Rule Determination, p.2

® AEMC, 2012, Final Rule Determinatiohapter 8.
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mechanisms? Importantly, the proposed rules strengthen the ability of the regulator to
review capex and opex on &x antebasis and also undertalex postreviews.

450 The AEMC provided guidance on the final rule that:
(a) There isan obligation to accept reasonable proposal; and

(b) When assessing a substitute for a proposal, the regulator is not constrained by the
capex and opex criteria from choosing the best substitute it can determine from all
information before it’°

451 The rule changs make clear that the capex and opex proposal by the provider is the starting
point of the analysis; it should be only one of a number of inputs. The regulator can have
reference to other submissions, expert reports, and its own analysis when assesaing wh
reasonable forecast is. The assessment of reasonable allowances is not restricted by the initial
proposal’*

4,52 The rule changes also dealt with enhancing the ability of the regulator to undeztagest
review of allowances. The new rules provide thgulator with a number of toalit can apply,

including:
@) capex sharing schemes to be designed by the regulator;
(b) efficiency reviews of past capex, including the ability to preclude inefficient

expenditure from going into the RAB up to an amount that is etjuie amount
of expenditure above the allowance; and

(© deciding whether to depreciate the RAB using actual or forecast expenditure to
establish a NSP's opening RAB.

453 Of relevance for the assessment of the NBN Co SAU, the AEMC took the viewpbat
review of efficiency addresses the information asymmetry inherent when makirante
assessments; and provides firms with an incentive to incur only efficient expenditure if there is
a risk of an inability to recover inefficient costs.

454 ltis clear from th8 brief outline of the recent changes to the NERs, that the regulatory
response to the threat of excessive expenditure in the electricity industry is to enhance and
clarify the role of the regulator to review allowances before and after a regulatory period
including the extent to which costs should be rolled over into the RAB.

455 Itis not clear why NBN Co should not be subject to the same level of oversight as investments
within the electricity industry. Optus notes that the investmassociated with théBN is

% AEMC, 2012, Final Rule Determinaticmaper 9.
" AEMC, 2012, Final Rule Determinatipro6.

" AEMC, 2012, Final Rule Determinatisaction 8.5.
2 AEMC2012, Final Rule Determinatipp.166.

® AEMC, 2012, Final Rule Determinatisection 9.
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significantiylarger than most electricity projectsand the proposed NBN Co SAU will last must
longer than SAEMwithin the electricityindustry. Both of these factors indicate that NBN Co
would require more oversight not less.

Module 2 RAB processes

456 Unlike Module 1, Module 2 makes clear thlé RAB during Replacement Modules is to be
based on NBI€oforecasts. NBN Co states this makes the SAU consistent with the standard
practice across utility industries.

4.57 However, the standard practice of the ugjlindustries has recently changed following
criticisms.In the electricity industry, the AER stated that existing NER restricted its ability to
interrogate and amend the capex and opex forecasts of providers. The AER considered that
the NER invitd upwardy biased forecasts and limit its ability to interrogate and amend
forecasts provided by providef$.

4.58 The AEMC identified that deficiency of the previous NER was that it allowed firms to recover
capital expenditure above the level forecasted, without regery scrutiny. Ths allowing
inefficient expenditureThe newset of tools granted to the AER wadasigned to remove this
ability (see above).

459 Optus is concernetdow the terms of Module 2, combined with fixed principlesay be
applied”* It is not clear how much ability the ACCC will have to conduct a full review of NBN Co
forecasts, and where necessary, to insert its own forecast in replacement of a rejected NBN Co
forecast. Any restriction on the ability of ACCC to dase replicatig the flawed elements in
the previous electricity regulatory regime: which has now been amended to allow the AER
more freedom to review and replace forecasts.

4.60 These concerns are magnified by the fact that all terms in Module 2 are fixed prifitiples
which means that the ACCC canngec any replacement module F 2 NJ | NBI a2y (K|
02 y OS Ny edgrindipteSterf/ATRe ACCC noted in the Supplementary Information Paper
that:

X AF F FAESR LINR Y OA LX Sedel prikiN@s ingohg jldgmem A G A 2 y
and discretion, there is a question as to whether the ACCC may reject a variation for the
reason that the variation does not comply with these princifiles.

4.61 One possible interpretation is th#fhe ACCC cannot reject a Replacement Module foraae
that concerns the relevant consideration under clause 2D.6. If this is so, this would place
AAAYATFAOLYG fTAYAGIOGAR2YEa 2y (GKS FoAftAde 2F (K

" AEMC, 2012, Final Rule Determinatipr.

®See, for example, concerned raisedsimpplementary information paper about the Special Access Undertaking
given to theACCC by NBN Co Limited and NBN Tasmania Limited on 18 December 2012.

®Clause 5.3.
" Saction 152CBAA(6) of the CCA

8 ACCCsupplementary information paper about the Special Access Undertaking given to the ACCC by NBN Co
Limited and NBN Tasmania Limited 18 December 2012.3.
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capex, opex and revenue. As described below, during the ICRP, N#BINfa&e an incentive

to manipulate its forecasts to prolong the ICRP (and hence avoid application of revenue cap)
while making an actual financial profit. Any limitation on the ACCC to review such behaviour
may lead to inefficient outcomes.

4.62 Optus recormends that the SAU be amended to clarify how clause 2D.6 will operate with the
ability of the ACCC to interrogate and amend forecasts put forward by NBRu@wer, it
should be made clear that clause 2D.6 is not a fixed principle.

4.63 Further, Optugecommerts that the ACCC reject the SAU on the basis that it pregioes
principles that should not be fixed principlesthis is irrespective of whether the
considerations in clause 2D.6 are reasonable.

4.64 In addition, he Module 2LTRCMrocedures @ not includeany efficiency incentive
mechanismssuch as sharing schem@&ERA concluded that this featuralisiquein
regulatory regimes in AustralfdDuring the recent changes to the NER, the AER
recommended the introduction of a requirement in the NER that 6086 of any expenditure
incurred by a NSP above its capex allowance would be rolled into the RAB and, therefore, be
recoverable. The AER summarised it viewsvhy efficiency incentives should be included:

As in a competitive market, businesses should be exposed to both the risks and rewards
2F G KSAN Ay @ quwhéryseryice prEvRi@dhest Bofeithan is needed to
provide the level of service that consumers (or governments / regulators ot&heailf)
demand, they should not be able to pass through the costs of that investment to
consumers; just as in a competitive market, consumers would choose to use a different
(more efficient) provider rather than pay the additional costs. Likewise, where
investment takes place that is efficient.e.at lowest long term cogt service providers
should make a profit on that investmefit.

4.65 Inresponsethe AEMC changed the NER to make clear that the AER has the ability to
introduce sharing schemes in combiiwat with other powers to adjust recoverable R&B
post Thesetoolsinclude: capex sharing schemes to be designed by the AER, efficiency reviews
of past capexand deciding whether to depreciate the RAB using actual or forecast
expenditure to establish NSP's opening RAB.

4.66 Optus notes that none of these tools are availabl&iBN CQ SAU.

4.67 In conclusion, the new NER does not place any restrictions on the analytical techniques that
the AER can use to scrutinise and, if necessary, amend or substitut&eie tdapex or opex
forecasts. Optus does not see any justification for the NBN Co SAU placing restrictions on the
FoAfAGe 2F GKS '/ /1 G2 NBGJAS aditdiKefisiod withih OA Sy O @
the RAB, restrictions on the ability of the AGE€@troduce a capital sharing scheme.

" NERA, 2013 ppendix B

% AEMC, Economic regulation of Network Service Providers, and Price and Revenue Regulation of Gas Services,
Directions Paper, 2 March 2012, p.8

8 AEMC, 2012, Final Rule Determinatipr27.
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Mechanisms to manage the risk of recovering excessive costs

4.68 The pricing commitments in the SAU, and the flexibility afforded toAGE Care vital
elements to ensure that the LTIE is promoted, and continues to cmed, during the
lifetime of the SAUIt has been shown that there is a significant risk of excessive expenditure
and that the provisions to manage that risk are insufficient and ndofipurpose. There is
therefore an incentive and ability for NBN @©ancur excessive expenditure. It is imperative
that the SAU contains strong provisions to prevent excessive expenditure being recovered
through higher prices.

4.69 NBN Co and the Government have a clear and stated objective to deliver enhanced
competition in the provision of high speed broadband services and ensure that customers
0SYSTAU FNRBY f 26SNJ LINR OS & QorporatgPlaniasdittey i A G K
Gowernment have stated that prices will be affordable and will decline over time, in nominal
and real terms®

4.70 Optus welcomes such commitments. In saying that, however, these commitments are not
reflected in the drafting of the SAU. This may not be a prolifethe immediate future. But
the ACCG@nust be satisfied that provisions of the SAU promote efficient pricing and the LTIE
over the nexi27 yeas.

4.71 Itis foreseeablehat there may be conflict over the ne2i7 yeas between the objectives of
NBN Co makingraturn above the longerm Government bond rateand the desire to lower
prices on a nominal and real term. As outliredzbve the monopoly position of NBN Co
creates a risk of excessive expenditure during the build phase. As explasealion 5and
section 6§ the mechaisms in the SAU to prevent ngmudent expenditure are unlikely to be
sufficient to ensure efficient expenditure over the n@xt yeas; nor to ensure that total
revenue reflects an efficient cost recovery profile.

4.72 The potential for inefficient pricing alscomes from applying one pricing regime to two very
different phases of the NBN the build phase and the cosécovery phase. These phases
have very different pricing objectives:

@) During the build phase, the pricing objective is to facilitate tagepranote usage,
and ensure efficient transition from legacy products; and

(b) During the cost recovery phase, the pricing objective is to ensure total revenue
follows an efficient cost recovery path.

4.73 TheACCQnust be satisfied that the pricing commitments in th&lSpromote the LTIE in both
phases. It would appear that this may be difficult to achieve given the differences in the
objectives and the long time periods involved. For instance, it is difficult to say now with any
certainty as to what pricing rules anelvkls are required to promote the LTIE during the cost

8 NBN Co, Corporate Plan 202013, 17 December 2010, pp.280T YR 5. /595 aD2@FSNY YSy i
I 2NLI2 NI GS ttlyéeés W2Ayd aSRAI  wS hiSdr @ Seaakoiithe HGNkPBNNyY 2y Wdzt
Wong Minister for Finance and Deregulation and Senator the Hon Stephen Conroy Minister for Broadband,
Communications and the Digital Economy, 20 December.2010
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recovery phase (a 20 year period not expected to start until after 2021) when the total costs to
be recovered are also not known.

4.74  Without such certainty, it would be difficult for th®CC@o be satisied that the proposed
inflexible pricing regime, which effectively removes ACCC oversight, promotes the LTIE for the
next27 yeas.NBN Co submithat reliance orthe combination of theCP41.5% individual
price increase limit, the overall revenue capgdanitial pricing principles will constrain prices
to recover no more than prudently incurred cots.

4.75 This section tests this claim. Optus submits that NBN Co will face pricing constrdjtrftem
one requirement: the CPI.5% individual price increase YA i @ ! aAy3 b. b / 2Qa
forecasts, it can be seen that not even the NBN Co is forecasting the overall revenue cap will
apply during the27 yearifetime of the SAW this result has been confirmed by NBN¥m
addition, the requirement imposton NBN Co by the initial pricing are weak and unlikely to
fAYAOG b.b /2Qa& FTNBSR2Y (G2 AYyUNRRdzZOS ySg LINAC
ACCC oversight, and Federal Court enforcement is unlikely to be a viable option.

4.76 Optus submits thasolelyrelying on the CP1.5% individual price increase limit to control the
ability of the monopoly provider of fixelihe services to extract monopoly rents is not
sufficient to ensure that th& TIEs promoted.Furthermore, Optus demonstrates thitBN ©
hasfailed to provide sufficient evidence to affirmatively satisfy &k@CGhat the actual price
increase limit proposedas a standilone pricing rulepromotes the LTIE over &7 year
period of the SAU.

4.77 First the application of the overall revenwap during the lifetime of the SAUssmmarised,
with detailed discussion isection 6 Second, the effectiveness and enforceability of the IPP to
limit the introduction of excessive new prices is discussed. And third, the appropriateness of
relying solely of the individual e increase limiis analysed.

ICRP & Revenue Cap

4.78 In addition to individual price controls, the NBN SAU proposes that the NBN Co be subject to
an overall revenue cafhis requires thathe maximum yearly revenue will equal the ABBRR:
that is, the allowal# revenue on the RAB. However, the revenue cap only applies in the period
after all the initial losses are recovered. During the ICRP the NBN Co is not subject to an overall
revenue cap: this has been identified by Synergies as a potential préblem.

4.79 Optusdiscusses the operation of the initial cost recovery period (ICR#Etion 6 But in
adzYYF NBESX dzaAy 3 b. b |/ @axdthd thelevdl & NS inhé IERP afell A &
such that it is unlikely to be extinguished during the lifetime of the SAU. This is
notwithstanding the fact that over the same period, NBN Co forecasts a financial return of
around 7%.

4.80 NBN Co has confirmedighresult in a letter to Optudated 14 January 201 3tating:

% NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 20¥3,.
8 Lovell, C., Letter to Andrew Sheridan re: NBN Co Special Access Undertaking, 14 January 2013.
8 Synergies Consulting, September 2012, section 9.
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4.81

4.82

If the Corporate Plan forecasts and assumptions are applied to the LTRCM as set out in
the SAU, the revenue constraint does not come into effect by-20.3Bhe information
in the Corporate Plaenables access seekers who are so minded to check this odfcome.

Optus has used the information in the Corporate Plan to check how NBN Co expects the
LTRCM to work during the life time ofthe SAULJG dzA Q | Y I f @ 4A &4 aK26a (KL

€) NBN Co expects to makeastive internal rate of return of 7.1% over the period
2012 to 2040. That is, it wikkcoverall its costs and make an additional amount of
revenue. However, using the financial information in the 2A52NBN Corporate
Plan, Optus estimates the ICRA accawifitbe around $6 billion in 2040.

(b) Thee is adisconnect between the financial and regulatory accouwitsch
undermines any external pressure for NBN Co to extinguish the FoRé&xample,
in 2040 it is forecasted that NBN Co will make an EBITDA nadifgiinper cent, and
yetregulatory lossegcreasedy around $4 billion (segection §.

(© The continuation of the ICRP for the full period of the SA&use of forecasts after
Module 1, andts disconnect from financial concepts of losses, undermihnes
expert opinionsubmtited by NBN Con the efficiency of the loss capitalisation
scheme.

Optus submits that no reliance can be placed upon the overall revenue cap to limit the ability

of NBN Co to price in a manner unconstrained by market pressure. The assessment of the SAU
therefore relies upon the application of the €P5% individual price growth limit, and the

ability of NBN Co to set prices for ngroducts and charges

Ability of the IPP to manage introduction of new charges and prices

4.83

4.84

4.85

As noted abovelNBN Co reliesponthe combination of the three mechanismsrevenue cap,

individual price increase limit and IRPto justify that the SAldonstraindNBN Co from setting
AYSTFAOASY (O LINAOSa®d hLINidzaAQ ylfearasr K2gSOSN
ACCCit is reasonably foreseeable that the overall revenue cap will not apply during the

lifetime of the SAUTherefore, greater weight must be placed upon the IPP and the initial price
increase limits when assessing the reasonableness of the SAU.

This section dausses the ability of the IPP to effectively manage the introduction of new
charges and prices. Optus anticipates that it will be through this mechanism that NBN Co will
be able tointroduce new charges in response to any revenue shoftfalh effective ad

efficient IPP is vital to ensure that NBN Co can only set prices at a level consisteéhewith
recovery of efficient costs, and consistent with the LTIE.

NBN Co descrilsghe impact of the IPP:

% Lovell, C., ltter to Andrew Sheridan re: NBN Co Special Access Undertaking, 14 January 2013, p.2.

8" Either due to lack of demand or due #@ocost blowout.
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Where a price for a NeReference Offer or an Other Charge is set at zero or not
specifiedNBN Co may introduce a new price subject to compliance with the Initial
Pricing Principledut unlike in relation to Reference Offers (or Other Charges related to
the supply of Reference Offetisgre is no regulatory recourse in these circumstané®s
[emphasis added]

4.86 The IPP state that initial or new prices will be determined by NBN Co having regard to, among
other relevant matters:

€) Uniform national wholesale priain

(b) Statement of expectations;

(© Nature and extent of market demand,;

(d) The relationship between the new offer, new other charge or z@ioed non

reference offer and other reference offers, noeference offers and other charges;

(e) The importance of affordabilitto drive takeup rates;
) b.b /2Q& f2y3 (GSN¥Y 02ai NBO2OSNET I yR
(9) The projected timeframe for recovery of initial los§@s.

4.87 NBN Co also commits that prior to introducing the new or initial prices, it will publish a pricing
NI GA2yIl f desdribing 3godithtive térms, how the initial or new price has been
determined %%

488 ¢KIG A& GKS SEGSYydG 2F b.b /2Qa 02YYAlUYSyiGao
provisions are adequate to manage the risk that over2fig/eartimeframe of the SAU, the
monopoly povider of fixedline servicesnayintroduce new or initial prices that are above the
level consistent with th& TIE

4.89 Optus has serious concerns that the IPP provisions in the SAU will provide no effective
constrainton NBN Co adopting initial or new pricsvhatever levelt seesfit. The IPP, as
drafted makes:

(@) No reference to the. TIE
(b) No reference to promoting competition in related markets; and
(© No reference to the legitimate business interests of access seekers.

4.90 The IPP plays an even more importarierduring the initial loss recovery period. During the
ICRPNBN Co is subject to no overall revenue cap and can set new or initial prices at any level

% NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2007,
% Clauses 1D.6 &25.
% Chuses 1D.6(b) & 2C.5(b).
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4.92

4.93

4.94

4.95

so long as it complies withthe IPRisLJ2 (G Sy G A+t (2 4SS0 WSEGNBYS Ay
wasrecognised by Synergi€onsulting

X GKS &dzoadlydalt OFLAGIFEAAGSR t2aa8a SELS
Co, absent constraints, scope to set quite extreme prices for nesRéference Offers.

b.b /2Q& SELISNI | R @PRWIpkgay S piBantSae isyrdsiri6g G K+
efficient new pricesluring the ICRFSynergies highlights that the SAU requires NBN Co to

reference the IPP in setting new prices. Synergies conclude that the terms of the IPP

a OANDdzYaONROS20KR YEOSR2H8E ORI O2¢gaARSNBR Ay S
However,Synergies fail to provide any evidence to support their conclusion.

Optus agreesvith Synergies assessment tithiring the ICRP there is a material risk of NBN Co
introducing extremepricesfor new servicesOn available data, it appears that the ICRP will
exist throughout the27 yeartimeframe of the SAW a conclusion confirmed by NBN Co

which stated that the revenue constraint does not come into effect by 28B% The ability to
price n such an unconstrained manner for products in a markighout effective competition
isunprecedened within Australian telecommunications markets.

Importantly, the IPP provides foio ACCC oversight, and no requirement to justify the new
prices wih any rigour. There is no requirement to provide quantitative evidence to support
claims prices are consistent with the IPP. The SAU requires that NBN Co provide a qualitative
statement describindpow the pricing had been determined. Y&ptus notes there is no
requirement that NBN Cjustify the price against the IPP criteria.

Notwithstanding the lack of oversight may be possible that action could be brought by third
parties in the Federal Court for breaches of the SAU. A key qoethierefore, is whether the
terms of the IPP are draftito enable effective enforcement through the Federal Court.
Optus submits this is significant concermwithout effective enforcement there is no
requirement for NBN Co to complyrespective ofvhether the factors contained in the IPP
reflect considerations for efficient pricing, as argued by Synergies

The ACCC, or any persons whose interests are affected by the SAU, is entitled to take
enforcement action pursuant to section 152CD of the CGAIcH an application were made in
relation to the SAU and the Federal Court was satisfied that NBN Co had breached the SAU,
the Federal Court would have the power to:

€) direct NBN Co to comply with the SAU;
(b) direct NBN Co to compensate any person affected by its breach of the SAU; or
(©) make any other order it thinks appropriate.

o Synergies Consulting, September 2012, p.41.

% Synergies Consulting, September 2012, p.42.

% Lovell, C., Letter to Andrew Sheridan re: NBN Co Special Access Undertaking, 14 January 2013.
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4.96

Are the

4.97

4.98

4.99

4.100

4.101

4.102

Any person making an application under section 152CD would need to establish, on the
balance of probabilities, that NBN Co had blesttits obligations under the SAU.

undertakings in clause 1D.6 enforceable?

While clause 1D.6(a) requires NBN Co to consider the matters set out above, the list is not
exhaustive with the consequence that any decision made by NBN Co to set inpetation
to the matters governed by 1D.6 majsobe based on factors not listed in tlikuse

Accordingly, it would be extremely difficult for the ACCC or any other person to establish that
the decision is incorrect/inappropriate. Even where BeCC or any other person were able to
establish NBN Co had failed to consider a particular matter, the outcome of such enforcement
action is likely to be limited to NBN Co being forced to reassess its decision giving
consideration to that particular matter

The requirement to publish a pricing rationale statement in clause 1D.6(b) is distinct from the
requirement toconsiderthe listed matters. In the absence of detailed statements from NBN
Co, it may be difficult to establish whether, and if so to whatat, NBN Co has given due
consideration to the matters set out in 1D.6(a). It is likely that the qualitative explanation of
new price determinations which forms the pricing rationale statement would include

reference to the considerations set out in 6[a). However, from an enforcement perspective

it would be difficult for the ACCC or any other person to establish NBN Co has breached the
obligations in 1D.6(b) other than where NBN Co failed to publish a pricing rationale statement
at all.

It should a0 be noted that a number of the factors listed in 1D.6(a) are in tension with each
other. For example, importance of affordabititymay potentially conflict with NBN Co's long
term cost recovery 1 especially during the ICRRccordingly, any decisiam setting a price
pursuant to clause 1D.6(a) is likely to involve the weighing of a number of competing
demands. This again limits the practical ability of the AGC&hy other partyto apply to the
Federal Court on the basis of an objection to thetipalar pricing decision of NBN Co. NBN
Co's likely response to any such claim would be that it considered the matter in question, but
that factor was outweighed by competing considerations.

Except in the most extreme circumstances it is difficultivigage any person successfully
taking action under section 152CD in relation to tR® If a price were objectionable, it would

be necessary to establish that no reasonable person could have reached that price decision if
he or she had considered the ntats set out in 1D.6(a). The chance of any objection resulting
in a change of price is very small. Accordingly, the ability to enforce these provisions is of
negligible value.

Given the drafting of the IPP clause, the exclusion of any ACCC oversighe aeslilting lack
of enforceability in the Federal Court, it is reasonabledacludethat the IPP will have no
ability to prevent NBN Co setting initial or new prices at any level it so wishes.

% ChuselD.6(a)(viii)
% ClauselD.6(a)(ix)
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4.103 In summary, the proposed IPP:

€) Imposes no effective restraimn the NBN Co from introducing initial or new prices
at any level it so wishes; and

(b) Is drafted in such a manner, and imposes such weak obligations, that enforcement
through Federal Court action is very doubtful.

4.104 Optus submits that the ACCC cannot asstimagthe IPP will operaten the mannermut
forward by NBN Co. In addition, NBN Co cannot rely upon the IPP to justify the efficiency of
future pricing.

4.105 At a minimum, the IPP should mirror the requirements set oueirtien 152AH of theCCAor
the ACCQdssessment of undertakings and regulations. It is widely accepted that these
provisions are suitable to assess whether prices are reasonable and in the interest of
Australian consumers.

4.106 In addition, the IPP should also require NBN Co to justify initia¢w prices to access seekers
through a proper quantitative analysis: clearly outlining the business case for the price, future
growth of demand, how the initial price promotes uptake of the service; and how the initial
price relates to the costs of praling the service. The NBN Co should also quantitatively show
how the financials of the NBN would be with the initial price, and at different potential price
LRAYyGad ¢KS b.b /2Q& I dzsufjéchtdla canfp@ideviedvdgingé A F A OF (
ACCC.

Individual pricencrease limit

4.107 It has been proven above that NBN Wit not be constrained bthe overall revenueapor
the IPP to ensure that prices remain efficient over #Teyeartimeframe of the SAU.
Consequently, sole weight must be placed upon the individual price increasevhemit
assessingvhetherthe SAUs reasonable

4.108 Acentralconsideration for the ACCC is whether thdividualpriceincrease limion its own
promotesthe LTIE during th27 yearSAU.NBN Co argusthat the individual price increase
limit will do so because

(@) It providesa degree of price stability and predictabilignd
(b) Certainty of the CP1.5% limit will facilitate access seekers to make investm®nts.

4.109 No other justification is put forwarddptus notes thathere has beemo evidencesubmitted
justifying the actual proposed individual price increase liMitreover, the justification put
forward is that the individual price limit, in combination wite initial pricing principles and
the LTRCM promote competition and are in the *TNBb evidence is put forward to justify

®NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2062,

*’NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 281Rlote that this is
the same argument put forward in preus SAU justifying the CP1/2 approgctee NBN Co 2019AU Supporting
Submission, p.4.
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4.110

4.111

4.112

4.113

4,114

4.115

the price increase limit on its own basiBhis is important, as analysis of the SAastsserious
doubt as to whether the LTRCMIMéct as a revenue cap during the lifetime of the SAU (see
section § 1 a result confirmed by NBN ¢€bandthere isserious doubt over the legal
enforceability of the IPP (sedbove.

Opinion on whichthe NBN Coeliesseensindifferent asto the form of theindividual price
increase limitNo specific analysis, or justificatidmgs beerput forward to justify the actal
price increase limit? Theanalysis could be relied upon to justify any individual price limit.
There is no issue of the concept of a price increase tinttie relevant question for the ACCC
is whether the specific individual price increase limit {CB%) promotes the LTIE.

In fact, theopinion of Synergies on the matter hast changed even though the price control

has.In its initial report, Synergies justifies the CPI/2 price increase limit based on price stability

and certainty to customers thancrease will not be greater than that amoufit.The

2dza GATFTAOFGA2Y Llzi F2NBF NR Ay -1.3/iQiNHovSNBR & dzo &
Co flexibilityto change price§*and provide certainty to customers as to future price trenls.

The justification put forward by Synergissproblematic Synergies statethat assuming initial
costs are prudent, then its recovery, in whatever form, will also be effici@piLs is

concerned about this linef@easoning, especially given the sigrificdoubts over the
effectiveness of the prudency provisions to protect against inefficient expendituresésgion

5). The relevant question is whether the individual price increase limit sufficiently manages the
risk of recovering inefficient coshy itself This question is not addressed by Synerged
therefore no weight can be placed on the opinion

TheACCGQnust be satisfied that the yearly individual price increase allowed under the CPI
1.5% rule is appropriate over the fa@lf yeasof the SAUFurther, theACCG@nust be satisfied
that the CP1L.5%rule, on its own, is sufficient to protect against recovery of inefficient costs
or introduction of monopoly pricing.

Recent history shows that one cannot assume the benign economic conditions will continue
without challengesOptus notes that while th€P11.5% may appear reasonable given the
current assumed level of future inflation (2.5%), should Australia experience high inflation over
the next27 yeas adoption of CP1.5% will allow significantly greater price increases than the
previous CPI/2 priceap.

TheACCGhould also be satisfied that the specific formulation of the individual price limit is
preferable to other possible formulations. That is, issCB% to be preferred over CPI/2, or
CPICPPNBN Co hagrovided no evidence or reasoning aswhy CRIL.5% is preferable over

% Lovell, C., Letter to Andrew Sheridan re: NBN CO Special Access Undertaking, 14 January 2013.

% Optus notes that the Ordover and Shampine paper do not make any eninom the specific content of the
SAU, therefore provide no support to the reasonableness of thel GP8 approach.

Ysynergieconsulting | ROAOS 2y b.b /2 [(RQ&a {LISOALE 1 00Saa

1ot Synergies Consulting, September 201.38.

102 Synergie€onsulting September 2012, p.34
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other formulations; and specifically, why €P$%% better promotes the LTIE than the previous
CPI2 formulation.

4.116 Any assessment should also take into account the historical development of broadband pricing
and speedFirst the price for internet services has decreased significantly sincA@@C
started collecting datin 200607. In 201611 the internet service index had decreased by a
total of 18%t an average compound yearly decline of around'8%ver the same time
period, average internet speed increasky 117%o around 7Mbps in 2011

4.117 Further,average fixed broadband usager month has increased from &8 in December
2009 t017.4GB in June 201%¥° Average usage is forecasted to increase on average by 28%
each year to 2016 Given the structure of NBN Co pricingreliance on per Mbps CVC
pricingt total price paid by endisers (AVC+CVC) would increase as total data consumption
increaseseven if p& unit pricing remains stable

4.118 That is, over the last five years the average price for internet access has decreased apdl 8%
the average access speadd average usageve bothmore than doubled. Yet NBN Co is
suggesting without evidence that a pricerease of around 1% per annum for the same speed
of access (AV@nd same level of usage (C\&Xeasonable. Furthermore, the application of a
1% per annum increase to Cp€ Mbpspricingmay actually result in a higher increase in
corresponding retaiprices given the increasinpvel ofdata consumptiorof around 30% each
year.

4.119 The combined impact of the individual price increase limit, and the increasing CVC cost per
user, is shown ifigure 3 below®” This figure shows the real price index for internet services
for three distinct 5 year periodd.he first period (blue line) shows the price indextfar last 5
years (20072011) as calcated by the ACCC in the annual TelecommunicatiepoR'* This
line represents the 18%eal price decline over the 5 year period.

4120 ¢ KS aSO2YyR LISNA2R ONBR fAYySO NBLINBaSyda b.b
SAU, under which there is a nominal price frefmaeference offergin effect a CPCPI rule).
The price includes the AVC for a BAO connection, and sufficient CVC to take into account
average peak usad& Over this period AVC chargemains constant at $24 and thger Mbps

0y 77 ¢StS8502YYdzyAOl GA2ya wSLRNIA HAMAbMME ¢lFo6fS ToOmMOD

192 ABS, Internet Activity, Australia, Jun 2012, cat.8153.0. Average speed increase is the increase in the weighted

average of speed tiers. Assumed s@én each tier: less than 254kbps, 128kbps; 256kbps to less than 1.5Mbps,
512kbps; 1.5Mbps to less than 8Mbps, 2Mbps; 8Mbps to less than 24Mbps, 10Mbps; 24Mbps or greater, 24Mbps.

1% ABS, Internet Activity, Australia, Jun 2012, cat.8153.0. Total fixedmod usage divided by sum of DSL, cable
& fibre subscribers.

1% Cisco VNI Forecast, Traffic per user and household forecast 2016. Available at:

http://www.cisco.com/web/solutions/sp/vni/vni_forecast_highlights/index.html#~Country

W cve capacity is calctdd by converting monthly GB usage to throughput using the same ratio as used in the

NBN Co Wholesale pricing calculator. Available at: http://wholesalecalculator.nbnco.com.au/.

1% AcCC, Changes in prices paid for telecommunications services in Australiay B MmM> ¢ 6f S T OmM®

1% peak usage is calculated from the ABS average monthly usage per connection. ABS, Internet Activity, Australia,

Jure 2012, cat.8153.0. Monthly is transformed to peak throughput using Optus assumptions required to ensure
adequate QoS.
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CVC charge remains constant at $d0wever, whilger unitprices remain consint, required
peak throughput increases, requiring more CVC units over time. Consequently, the nominal
price starts at $3.70in year 1 and increas¢o $28.57 in year 5. Assuming a 2% inflation rate,
this results in a reahcreaseof 2.7% over the Jears.

4.121 The third periodgreen lineyepresents the second 5 year period of the SAU, under which the
CP41.5% annual price increase limit applies. Unit prigimgeases to $24.57 for AVC and
$20.47for CVQn year 5. Th per unit price increase combinestivthe increasd amount of
CVC required as usage grows to result in a nominal price increase fEo89%P2the start of
the secondfive year periodo $40.64at the end of the period. This results in a real price
increase oR5.26 over the 5 years.

FIGURE 3
Internet price indices

L

120 e ——ACCC internet services
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E 2016)
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4.122 Over the first 10 years of the SAU, the proposediCH%b price increase limit results in a real
price increase of 32.3%.

4.123 The reversal of historic price trends is magnified by the fact the Gi&dicing relates to the
sameaccess speed, while the 18% decline in the historic internet services basket
corresponaedto a more than doubling of access speeds. The impact of doubling access speed
under the NBNCoprice construct (e. upgrading AVC) on total internet cost can bersee

below:

€) Increasing AVC from BAO to ER@t the end of the first five year period results in
the NBN price increasing t@$.57in nominal terms, and representsl3.5%
increase in real termsind

(b) Increasing AVC from 25Mbps to 50Mbps at the end of therséive year periott”

results in the NBN price increasing ©1364in nominal termsand represents a
58.8% increase in real terms

19BAO and EAO are reference offer and subject taptiee freeze until 2017 undetauselC.3.
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4.124 Optus submits that the CR15% individual pric@ncluding the price freeze for reference
offers)is likdy to result ina reversal of the historic price trend for internet services. While the
individual price increase may not seem significant on a per unit basis, the combination of the
necessary product components and increased usage over time resptigeintially high
internet pricest this impact is magnified if one assumes access speeds increase at the same
historicrate.

4.125 The key question is whether the specific individual price increase df.&Rlis efficient as a
standalone proposition given the forecasted leveldefmand and level of usage. This question
has not been answered by NBN Co, or its expert advisoksii dza Q 'y f @aAia aK2g:
on the individual price increase limits would result in significant consumer welfare losses
compared to the historic priceend.

Conclusion

4.126 This section assesses the mechanism within the SAU to manage the risk of excessive
expenditure and pricingn the absence of adequate provisions, tRé CGhould notbe
satisfied that the risks of excessive expenditure overdigeareriod of the SAU are reduced
sufficientlyso as to ensure theTIE ipromoted.

4.127 To manage the risk of incurring excessive expenditure, the SAU contains provisions dealing

with:
@) Prudency of costgnd
(b) RAB rolover mechanism.

4128 hlLJidzaQ 'yl feaira aKz2ga igownrules &8 to etedmindiisdéwn2 ¥ b .
compliance without any independent oversight does not adequately manage the risk that the
NBN Co will incur excessive expenditure overahgearifetime of the SAU.

4.129 The lack of angx anteor ex postreview of expenditure does not adequately manage the risk
that the governmentowned monopoly provider of fixetine services will incur inefficient
costsover the nex27 yeas. Further, it is inconsistent with threcent review of the NER and
criticisms raised by the ACCC Chairman.

4.130 The SAU contains additional provisions with the purpose of limiting the ability of NBN Co to
recover any excessive costs through higher prisésuld these provisions work effectiveity
may provide NBN Co with incentives not to incur inefficient expenditure as it will be aware
that these costs could not be recoveréithese provisions relate to:

(a) CP11.5% individual price increase limit for existing products;
(b) Overall revenue cap; and
(©) Initial pricing principles for new and initial prices.

1 Assumes that the 50Mbps AVC price increase each year-4t%eRl The 50/20 AVC product is a meference

offer, and is not subject to the 5 year price freereder chuselC.3.
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4.131 NBN Co reliespon the interaction of all three provisions justify the reasonablenesef the
SAU. However, an objective analysis demonstrates that the overall revenue cap and the IPP
are not likely to apply during th27 yeartimeframe of the SAU.

4132 ' AaAy3 b.b /2Q& [/ 2NL1LRNI GS NBN wifnotirwBuDdf thal a = A U
ICRP during the lifetime of th27 yearSAU. Indeed, it appears thadt even the NBN Co is
forecasting the overall revenue cap will apply during 27eyearlifetime of the SAW a result
confirmed by NBN C®ptus discusses the likely operation of the I@Rfection 6

4.133 In addition, the requiremergimposed on NBICo by the IPBre weak and unlikely to limit
b.b [/ 2Qa TNBSR® price§ i anj yianieRitRezOMhe pfaSisions are
inconsistent with the legislatively criteria undexctsion 152AH and cannot be regarded as
ensuring initial and new prices would be reasonable overRthgearifetime of the SAU.
Further, there is NnAACCC oversight, and Federal Court enforcement is unlikely to be a viable
option.

4.134 The sole factor that will constrain future prices is ©B11.5% individual price increase limit
The key question for thACC@ whether this provision by itself is sufint to constrainthe
ability of the monopoly provider of fixelihe services to extract monopoly rerasdto ensure
that the LTIES promoted. Optus submits that it is not. There is no evidence beforeABEC
that the individual price increase limit @P11.5% promotes the LTIE as a stahohe
proposition. Further, there is no evidence before k€ CGhat the CPIL.5% rate is to be
preferred over other rates such as &FRI.

4.135 Optus submits that relying on the GRb% individual price increase limtll likely result in
prices that would be substantially greater in five or &5 I NEthan if theYe@rent price
trend of the industry continues.

4.136 In conclusion, the current provisions in the SAU do not adequately manage the risk of
excessive expendite of the27 yearifetime of the SAU; nor does the SAU contain sufficient
safeguards to ensure that prices are not increased at a level inconsistent with the LTIE.
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Section 5. Prudency

KEY POINTS

1 No evidence has been put before the ACCC as to the reasonaloletiess
Deemed Prudent expenditure, with the exception of thepBNIs HFC
Authorisation.

9 Prudency cost and design conditizes$ a very low hurdléor prudency. For
example, claus&E.4.1(f) effectively makes the prudency provisi
unenforceable, anthereforenot effective Furthermore, the Procurement
Rules are not yet drafted, so that the ACCC is not able to assess its
reasonableness.

1 NBN Co will havihe ability to unilaterally decide on network charsgend
may be in a position frustrate any regtday review processes.

9 The lowest total cost of ownership test does not restrict the ability of NBN
to incur operating cost at whatever level it sees fit.

1 Optus finds that the assessment of Synergies Consulting of the prudency
provisions is not suffiently justified, nor has it examined how they are likel
to work in practice.

9 NBN Co has failed to provide sufficient evidence to demonstrate that the
prudency provisions are reasonable and promote the LTIE.

5.1 The concept of prudent expenditure is the kessumption that underpins the reasonableness
of the NBN CQ SAUNBN Co submitdhat the revised SAU:

X LINPOPARSa O2YYAUYSyla Ay az2RdzZ S m 2F (KS
the processes it uses to incur those costs are prugat is, the costs and processes

I NB ySOSaalNEx SFFSOGAQPSE STFFAOASYUH YR I
NBN Co has drawn on established approaches to prudency in other regulated industries

to develop these commitments and adapted them to mfthe specific objectives set for

b.b /2 FYR b.b /2Qa& a0NUzO00GdzNBE FyR 2LISNI (A

52 NBNCKA I KT A 3 fpriudencyKdpproach in #Moddle 1 does not relyerranteregulatory
approval of capex forecasts or aey postreviews of capex. NBN Co bedis¥hat compliance
with the Prudent Design Condition and the Prudent Cost Condition places appropriate controls
2y b.b /&8%0a Ol LSE®

5.3 In other words, NBN Co is submitting that ACCC oversglarteor ex posj is redundant
because the prudency conditions will ensure that NBN Co does not incur any inefficient
expenditure. A key consideration for tReCCCtherefore, should be whether the prudency

2NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2203,

¥NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2029310
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conditions are of sufficient rigour as to provide the same cdstod specifiex anteregulatory
oversight.

5.4  TheDecember 201NBN Co SAU contained the same prudency provisions as the current
proposed SAU. Almost all interested parties criticised the prudency provisions and commented
that they were inadequate to ensukefficiencyof expenditure.Optus recommended that
there should be no presumption by NBN Co that it can recover costs unless they have been
endorsed by the ACCC. Optus therefsubmited that, as a minimum the ACCC should have
clear powers to:

(a) Review and LILINE @S dzZLJ¥FNBYy (G b. b /2Qa F2NBOFad
(b) wSOASSs YR FLILINREPS b.b /204 | OhGdzdt OF LI
(c) To exclude expenditure that the ACCC considers to be inefficfent.

5.5 The significance of thiggulatoryoversightshould not be underestimated since it will deliver
clear benefitsFirst it will apply strong behavioural incentives on NBN Co to incur costs in an
efficient and prudent manner, since it will create a real threat that the ACCC can disallow
expenditure. $cond, it will apply an appropriate check and balance on NBN Co througix the
postapproval of actual expenditure.

5.6 The general approach to prudency appetrsiavechangedittle in the December 2012
version of the NBN Co SACapital expenditure will béefined as prudent and included in the
LTRCM if NBN Co satisfies either the two conditions (prudent design condition and prudent
cost condition) or is deemed to be prudent.

5.7 Theremainderof this section addresses the prudency provisions in the Decembé& QAU. It
discusses the provisions relating to:

€) Deemed prudency;

(b) ThePrudent Cost Condition and Prudent Design Condition
(© Network change and endorsement proceasad

(d) Operating Cosprudency.

Deemed prudery

5.8 The SAU contains a range of expenditure thdeismed to be prudent. That is, upon
acceptance of the SAU, these costs are also approved and can be included in the LTRCM.

5.9 Optus submits that th&CCGhould alsassess theeasonableness of theosts included
within the deemed provisionm its assessmerof the SAUIt is questionable whethethe
ACCasthe necessary information to make an informed assessment as to whether these

14 Optus Submission to the ACCC Suppleméntar 2 y adzf G GA2y b.b /2Qa {LSOAIE !
Version) 30 March 2012.
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deemed expenditues have been prudently incurred. Without such evidence, the ACCC cannot
be satisfied that the deemed prudeekpenditures are reasonable.

5.10 NBN Cdnas povided little qualitative assessment, and no quantitative assessment as to the
prudency of these expenditures. Furth&BN Co hagrovided no independent third party
assessment as to the prudency of these expemds. It is instructive to note that the
{8y SNHBASE [/ 2yadz Ay ainSdd thHSafisiendy idplicdtichy 2 2 §X Sy 2 (
deemed provisions$®®

5.11 Optus submits that thCCGloes not have before it sufficient information to makes an
informed assesaent as to whether these deemed expenditures have been prudently
incurred.Notwithstandingh LJ0 dzd Q @A Sg & 2e¥perititird NBNCNhas ot 2 F G K S
discharged its affirmative burden to satisfy the ACCC as to the reasonablenessie¢ithed
expenditue. Absent such information, thACC@annot be in a position to make a decision as
to whether the provisions meet the statutory criteria.

Third party funded extensions

512 W¢KANR tFNIé& CdzyRSR / KFy3dSaQ NBTFSNI G2 Fyeé OK
relevant assets to the extent a third party has agreed to fund, in whole or in part, the capex
and opex incurred™ The total capex related to the third party funded change is deemed to
have been prudently incurred and included WHBN C@a 02 & (i oteB'OfhieNRR Y
Co cites a similar arrangement in relation to the ARTC Hunter Valley Access Undeftiakimg
place, Clause 10 (User Funded Options) in that Undertaking in fact does not treat this class of
expenditure to be automatically deemed prudeht

5.13 Optus notes thalNBN Cdias provided no material to support its proposed treatment of third
party funded extensions: but for an incorrect reference of the ARTC Undert&kFgther, it
is questionable whether it is consistent with the statutory critédanclude within the RAB
costs for which the NBN have been fully, or partly, compensated. That is, NBN is seeking to be
compensated by access seekers for costs RN Co hasot actually incurred.

Expenditure incurred prior to SAU commencement date

5.14 NBNCo proposes that all expenditure incurred before the commencement of the SAU be
AyOf dzZRSR gAGKAY GKS w!.® b.b /2 &adoYAGa GKAA
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Synergies @hsulting, September 2012, p.68.

M8 NBN Co SAU, p.46

" ClauselE.3.2.

18 ARTC, Hunter Valley Coal Network Access Undertaking, 23 June 2011 [Commenced 2011 July

Wy GKAa SEFYLIS 2ydza Aa 2y (KS W/ 2y (iNARodzizaND G2 Sf S¢
deemed prudent. For example, Clause 10.1(d) the Undertaking stateéthayf y S32G A GAy 3 | dza SNJ
agreement, a Contributor may ele¢i} to seek to have some or all of the Project costs deemed as Prudent through

the Project proceeding through the RCG or seeking ACCC endorsement of the Project costs as Prudent (in which

case ARTC will provide reasonable cooperation to the ContribufoKa§ / 2 y G NA 6 dzi 2 NR& O2adG0T
Project without seeking to have some or all of the Ritogests included into the RAB.)

2NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2213,
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actual prudently incurred costs. NBN Co sulsihitias deen subject to significaexpenditure
efficiency incentives arising out of its commercial context, and the significant transparency and
cost control measurés®No other justification is provided.

5.15 Bythe end of financial year 2013, NBN Co is predicting cumulated capex of ovéiilfans >
NBN Co is also proposing that all operating costs incurred prior to the SAU also be deemed
prudent!?

5.16 In total, the ACCC is being asked to approve $6.5 billion in costs without any justification or
analysis as to how these costs meet the statytoriteria. To put that into perspective, the
ARTC Hunter Valley Rail Undertaking had a RAB value of $800 million-t02¢fa9owever
that 2011 Undertaking hadlsobeen subject to extensive debate and analysis byAGEC
prior to its approval.

5.17 The sameaequirement is not imposed on NBN Co and raises the risk on imprudent costs being
incurred. For examplehere has been some debate surrounding the efficiency of the contract
awarded to Fujitsu for greenfield radiut. In May 2011 Fujitsu was awarded awtleisive
contract to connect new houses in greenfield estates. It was reported to be worth $100 million
in the first twelve months?®It was intended that the deal would enable NBNsBut rapidly
deploying fibre into these new developments across the ¢guconcurrently'?® The contract
was for initial build and initial operations of the greenfield netwtit was reported in June
2012, that NBN Co had refused to renew the Fujitsu contraatcontinued delays to
connection of new homes.*?®

5.18 In August 2012NBN Co had passed 100,000 homes in greenfield estates and connected 500
homes!?® Criticism was levied that NBN Co had incurred $100 million of cost to connect only
500 homes>*

5.19 Optus submitshereforethat it would be umeasonableo permit $6.5 billion ircosts to be
included into a RAB withowny review, oversight or justificatiort would beinconsistent
with, and disproportionateo, the detailed analysisonductedfor undertakings in other

121

NBN Co, Supporting Bmission¢ NBN Co Special Access Undertaking, 28 September 213,
NBN @©, Corporate Plan 20125.
23 ClauselF.7.2.

124

122

See http://www.artc.com.au/Content.aspx?p=234Vhile this RAB valuenst under the 2011 ARTC
Undertaking, it could be considered a guide as to the likely value.
125

http://www.itwire.com/it -industry-news/deals/47143

126 press Release, NBN Co selects Fujitsu Australia as New Developments deployment partner, 13 May 2011.

Available at: http://www.nbnco.com.au/newsand-events/news/nbnrco-selectsFujitsuaustraliaasnew-
developmentsdeploymentpartner.html

2" Environment And Communications Legislation Committee, Senate Estimates, Tuesday, 16 October 2012, P.115

28 http://www.itnews .com.au/News/305636,nbeo-ditchesfujitsu-for-greenfieldwork.aspx

129 Joint Committee on the National Broadband Network, Rollout of the National Broadband Network, Tuesday, 30

October 2012, p.23
130 http://www.abc.net.au/7.30/content/2012/s3618047.htm
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sectors worth less than $1 billion in totéd, allow $6.5 biion to be incurred without requiring
NBN Co to even attempt to justify the expense, or stating how it meets the legislative criteria.

The Prudent Cost Condition and Prudent Design Condition

5.20

521

5.22

5.23

Under the SAU, NBN Co will be allowed to recover all capitahexpee that satisfies both

the Prudent Design and Prudent Cost conditions. Furthermore, in meeting these conditions,

GKS OFLMAGIE SELSYRAGIINBE AyOdzZNNBR Ydzad 68 Wyl
(i.e. the Prudent Design Condition) and gaiant with the NBN Co Procurement Rules (i.e. the
Prudent Cost Conditiortf* It follows that in assessing the reasonableness of the SAU, the
ACCa@nusthave regard to both the NBN Co documents setting out its network design and
procurement rules??

Both these Conditions set a very low hurdégardingthe conditions to be satisfied for

expenditure to be considered prudent and therefore-tffiits to the ACCC. For example,

expenditure can be considered prudent simply because it is incurred anlaiNyy Qt f Sy 3

0 | a whick esupposethat unlike any other regulated monopoly NBN Co has an innate

ability to only pay the efficient rate for a good or service. Similarly, the CEO of NBN Co has the
ability to determine whether expenditure is prudent, subject tdyowery loose rules, including

GKS /1 9hQa asfis ABAVNV2YVIiKEKIOBAG AysudNBada 27F
expenditure. Neither of these examples provéderigorous tesfor prudency.

Ly FRRAGAZ2Y ST hLiidza vy 2 (S aSyfdekgilediConsulting prodidesilittleS E LIS N
if any, justification for their conclusion that these conditions are reasonable. Synergies merely

states that in its opinion the terms are reasonable, without inquiring whether the terms would
operate as put forward bi}BN Cd*

This is discussed in more detail below.

Prudent cost conditions

5.24

The SAU proposes that capital expenditure will be prudeamy one of the following criteria

are met***

(@) Expenditure follows the Procurement Rules.

(b) Incurred following a competitiveendering process.

(c) t dzZNEdzl vy G2 FNNIYy3ISYSyida gKAOK | NB 2y 1
(d) Goods or services in an open and competitive market.

BT AcCC, NBN Co Limited Special Access Undertaking, Consultation Paper, December 2011, p.43

%2The ACCC notes that NBN Co has not yet submitted its Procurement Rules to the ACCC
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Synergies Consulting, September 2012, {867

13 QauselE.4.1.
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(e) Incurred to comply with a legal, policy, regulatory or administrative requirement, or
a requirement of the Shareholder Ministe

() If the NBN Chief Executive is satisfied one or more apply:
(1) Only one potential supplier
(ii) 9ELISYRAGAINBE Ay OdzZNNBR 2y SEOSLIiA2YL f
(iii) Expenditure falls within a comparable range of benchmarks that would
be incurred by a prudent operaton the same or similar position to
NBN Co; or
(iv) Is in the best interest of the company to incur such expenditure.

5.25 Optus submits that these criterido notguarantee that only prudently incurred costs will be
allowed to be recovered through the RAB addition, NBN Co has provided little, if any expert
analysis supporting the conclusion that the provisions are reasori&ble

5.26 It should also be noted that NBN Co need only meet any one of the above criteria. So for
example, expenditure could be incurred that isdnsistent with the Procurement Rules but
nonetheless was incurred through a competitive tender. This dffelytmakes the
Procurement Rules meaningless. For example, one criterion of the Procurement Rules is that
any decision to approve atenderthati@ i G KS f 2 ¢ SmNUstlbiNGpgdPriaielp y RS NI &
justified and documented'®But, clauselE.4.1(b) requires that the capital expenditure be
incurred with a third party in a competitive tendering and procurement process. So, it appears
that while one clauseequires NBN Co to be consistent with Procurement Rules, the very next
clause deems the cost to be prudent for the mere fact of there being a competitive tender.

There appears no restriction on the ability of NBN Co to choose tenders above the lowest cost

5.27 Anotherproblematicclauseis that expenditure would be deemed prudent if it complies with a
policy or regulatory requirement, or follows a recgrinent of a Stakeholder Minister
Synergies Consulting hairglicated that whilsthis clause provides scofer Government
interference Parliamentary processes may mitigatey suctconcerns However, Optus notes
that Synergies does not provide any conclusion as to the efficiency of this ¢falide.also
instructive to note the recent conclusions of the Buotivity Commission that Government
owned electricity companies are run less efficiently than privateiyned firms'*® It appears
therefore, that reliance on Parliamentary processes places a low restriction on the ability to
incur inefficient costs.

5.28 Thereare already examples of inefficiently high costs being incurred due to Government
directions.For exampleNBN Co hasommitted to using fibre to connect individual units
within multi-dwelling units (MDUsSNBN Co hasiade it clear that it will not consideany

¥ 5ee Synergiggonsulting, September 2012, section 7.3.2.

1% qauselE.4.2.

137 Synergies @nhsulting, September 2012, p.67.

138 Productivity Commission, 201B|ectricity Network Regulatory Framewarkhapter 7.
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alternative to a direct fibre connection to every dwelling within an MDU, even where it is

technically not possible, or is not cost effective, or where another lower cost alternative is
L2aaAofS® b.b /2 /[ 9h WNeaxkcut&one dojedtiteSé bytha i | G SR
I2PSNYYSyild X KIFI@S 06SSy RANBOGSR (G2 LINPOARS 7
doingd)lé9 The CEO also made it clear that to consider a more cost effective alternative, NBN

| 2 ¢ 2 dzf dectjols$réin oér shareholder tell us that is what they want us to dd™®

5.29 In addition, osts will be deemed to be prudenttlie CEO believesit an th@ best interest of
the compang (i 2 “RBe akilidy ®f the NBN Co CEO to effectively allow any expenditure
that is, in his opinionin the best interest of NBN Co is unlikely to prevent inefficient spending.
For examplein May 201INBN Co entered into %100 million oneyearcontract with Fujitsu
to deliver fibre infrastructure to new developments. At the time, the NBN Co CEO thated

NBN Co is pleased to be partnering with Fujitsu as they have the necessary workforce
capacity and expertise for rapid deployment to meet the considerable demaniréor fi
services in new developme'it.

530 LG ¢g2dzZ R | LIISE NJ I G Gniosthail theYd&bwashitithedoéstintetest 8f / 9 h Q
the company to do s6*° However, only one year later, the contract was cancelled due to
Fujitsu failing to deliveon targets:** At the end of the contractriticism was levied that NBN
Co had incurred $100 rfidn of cost to connect only 500 hom#¥s.

5.31 Furthermore Optus has received advitteat suggests thathe inclusion of @duselE.4.1(f)
effectively makes the prudency provisions unenforceable, and therefore, not effective in
enduring only prudent costs aradurred

5.32 Pursuant to 1E.4.1(f), NBN Co can meet the Prudent Cost Condition if NBNEQs'satisfied
that one of four broad and relatively vague criteria (such as thas n the best interests of
GKS O2YLIl ye G2 Ay OdzNyissnuO Khis builindubjettifity rAdansifgt R A (i dzN
the ability to enforce compliance with the Prudent Cost Condition is effectively of no value.
Establishing breach of 1E.4.1 is virtually impossible due to the fact that, even where Capital
Expenditure is iourred in circumstances which fall short of the remaining subclauses, any

139 30int Committee on the NBN, Fourth Report, Public Hearingssday, 30 October 2012, Hansard Transcript,
p.9.

149 30int Committee on the NBN, Fourth Report, Public Hearings, Tuesday, 30 October 2012, Hansard Transcript,

p.9.

% Clause 1E.4.1(f)(iv).

?press Release, NBN Co selects Fujitsu Australia as New Developments deployment partner, 13 May 2011.

Available at: http://www.nbnco.com.au/newand-events/news/nbrco-selectsFujitsuaustraliaasnew-
developmentsdeploymentpartner.html.

“Thedealwould f a2 KIF @S YSG GKS LINHRSyOe (Saitd o0& o6SAy3 LI NI

“http://vww.itnews.com.au/News/305636,nbito-ditchesfujitsu-for-greenfieldwork.aspx

% http://www.abc.net.au/7.30/content/2012/s3618047.htm

“®The ACCC Consultation Paper notes that the ACCC may be able to enforce the prudency provisions by seeking

enforcement action in the Federal Court for a breach of the SAUAT@&Dotes that its ability to do so may
depend on the level of prescription the prudency provisions in Module 1 of the SAU. See p.71.
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Capital Expenditure may be defended by NBN Co on the basis of the satisfactidDEDits
relation to the listed matters.

5.33 In order to establish a breach of the SAU in these pigtances, it would be necessary for the
ACCC (or other affected person) to demonstrate not that the decision did not meet the
relevant criteria, but ratherthat the CEO was not satisfied that they had been met, a virtually
impossible task.

5.34 Optus is unaare of any undertaking accepted by tA€CQvhere the owner and
management of the monopoly provider can sa#fsess the prudency of cosMERA also
concludes that the lack of oversight is inconsistent with any other regulatory regime in
Australia**’ The sé-policing nature of the prudent cost conditions means tN&N Cawill
face no restrictions on its ability to act in a manner inconsistent with the long term interest of
end-users.

5.35 Optus believes therefore, that the prudent cost conditions dopralvide a robustconstraint
on the ability of NBN Co to incur inefficient expenditure.

Procurement rules

5.36 One criterion whiclNBN Cas able to satisfy prudency is compliance with the Procurement
Rules. Clause 1E.4.2 outlinthe criteriathat must be satisfied. However, NBN Co has not
submitted any Procurement Rules to tAE€CQor assessment.

5.37 NBN Co is proposing that the ACCC assess whether its Procurement Rules are consistent with
the longterm interest of endusers without submittinghe actual Rules to thACCCThis is yet
another example oNBN Caeeking ACCC approval for material that has not been placed
before theACCCOptus cannot make comments on the Procurement Rules as these have not
yet been made public.

5.38 Optus submits thatvithout the detailed Procurement Rules, tBeC@s not able to assess
whether the SAU meets the legislative criteRarther, without the detailed Rules, NBN Co has
not discharged its affirmative burden to satisfy the A@@€Cthe terms of the SAU meéte
statutory criteria.

Prudent design conditions

5.39 NBN Co must also comply with the prudent design conditions. The®foses that capital
expenditure will be deemed prudent if it is consistent with or within the scope of:

(@) Network design rules;
(b) A permitted variation; or
(©) An endorsed network change.

Y“"NERA, 2013\ppendix B
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5.40 Optus discusses these below. It is also highlighted that there appears no or little material
change from the previousvet 2y 2F GKS {! ! ® ¢KSNBF2NBI h LI dz
submission are still relevait’

Network Design Rules

5.41 The Network Design Rules serve as the basis for establishing the baseline for the operation of
the prudency provisions in the SAU. This is notwithstanding the fact that NBN Co itself sets
those rules. Notably, it forms the framewonloim which to assess any changes against the
efficiency and prudency of NBN Co initial network design (however this is also based on the
LINBadzYLXWaA2y GKFG GKS b.b /2 LYAGALFET bSidg2N]
and efficient).

5.42 Optus previouly provided comments on the deemed prudency of the network design rules
and use of the Analysys Mason Report on which it is justiffé@ptus has previously pointed
out the important role the ACCC has played with respect to POI locations and numbers as an
indication how the preferred NBN Co network design may not be consistent with promotion of
competition and the long term interest of engsers'*

5.43 Optus is not aware of any substantial changes to the network design rules or to the Analysys
Mason Report. Thprevious comments are still applicable.

Permitted variations

5.44 NBN Co proposes to allow nine types of permitted variations. As per other provisions in the
SAU (such as deemed prudency), these conditions require that NBN Co meet only one of the
possible nindor the variation to be defined as a permitted variation.

5.45 Of greatest concern to Optus is the proposed provision to allow any variation that arises due
to a requirement to comply with:

(@) Statement of expectations;

(b) Legal requirements;

(© Policy requirement;

(d) Regilatory or administrative requirement; or
(e) Any requirement of the Shareholder Ministers.

18 Available athttp://www.accc.gov.au/content/index.phtml/itemld/1028861

Woptia {dzoYAaaArzy G2 GKS 1/ /] {dzZLlLJ SYSy il NB / 2yadz GF GA:s
Version) 30 March 2013 .33.

YOh 1 3G dza {dzoYAaaAazy G2 GKS '/ // {dzLdd SYSydGl NB /[ 2yadzZ G (
Version) 30 March 2013 .33.

1o Clause.1E.6.2(vi).
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5.46 These provisions alloNBN Cdo introduce any network variation, at any cost, which is
directed by potentially any level of Government. The provisions extend beyioectidns
given by Shareholder Ministers to any policy, regulatory or administrative requirement. One
interpretation is that this provision gives free reign for the government at the time, and any
Department to requirdNBN Cdo incur a network change ahg cost.

5.47 Optus cannot see how this provision, in the context of the structureaafsel1E.6.2, provides
any restriction on the ability of the government to interfere with the cost effective running of
NBN CoToput this into perspectivgthis is akin tosaying that Telstra, whilst under majority
government ownership, could avoid any ACCC oversight or access regulation based purely on a
policy or administrative direction from the government. Optus submits such broad power
would have been unacceptable inlaton to Telstra, and is unacceptable in relation to NBN
Co.

5.48 Optus submits that the ACCC cannot assess a SAU as being consistent with the legislative
criteria if it contains provisions that effectively alléar such broad variations to permitted
expendiure.

Minor expenditure limit

5.49 Optus raised significant concerns about the content of the permitted variations in relation to
b.b /2Q&8 LINBGA2dzA {!! ® ¢KSaS 02y OSN¥Yya NBYIAyY
change to these provisions. In summary, Otubmitted that?>*

(a) WaAy2Nl = NAFGA2Yy&aQ NBFSNI (12 SELISYRAGdNB
in addition to Permitted Variations, and which falls under a Minor Expenditure Limit
(MEL) threshold of $100 million (annually indexed to CPI). Thishthices too high
and should be reduced substantially. Further, it is not reasonable for the MEL
threshold to be automatically increased by CPI (or any other factor) on an annual
basis, but should (at a minimum) be subject to a review that is open to indastl
in line with the SAU review periods.

(b) W NHSYG YR dzyTF2NBaSSy GFNARFGAZ2YasS OKI y:
expenditure that is incurred as part of network changes and which satisfies the
following three conditions set out in Clause 1E.6.3(c);

0] it is necessary that the variation, change or enhancement be
operational within 6 months;

(i) the event or circumstances causing the variation, change or
enhancement was not reasonably foreseeable by, and was beyond the
reasonable control of, NBN Co; and

(iii) a failureto address the variation, change or enhancement is likely to
materially adversely affect the safe and reliable operation of the NBN

B2h 1 Jidza {dzoYAaaAazy G2 GKS U/ // {dzLdI SYSy Gl NB [/ 2yadz G (
Version) 30 March 201.34.
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Co Network or the supply of Product Components, associated Product
Features or Ancillary Features.

5.50 This raises several goerns for cost overruns to occuirst the proposed 6 month threshold
is too long given that the change must address an issue that would adversely affect the safety
or reliability of the network. It would be unacceptable for it to take 6 months to fig¢énd
make operational) a network issue that would put at risk the safety and operation of the
network. Secondhe 6 month timeframe within which NBN Co is required to notify the ACCC
of its intention is too lax. This notification of intent should bevpded at the onset, or prior to
the commencement, of any work to be conducted in relation to the proposed variation. Its
AyOfdzarAzy Ayid2 (GKS w!. &K2dAR If&a2 o6S LlzNA& dz
(with an onus on proof) that the changeas necessary and prudently incurrethird, the
a02LIS 2F I FFSOGSR adzllx e | aLlsSoita Aa Ffaz Aya
/| 2YLRYySyitaz aa20AFGSR t NPGSOG CSI GdzNBa 2N !
by the ACCC. This raises tfsk for the inclusion of capital expenditure that may have a
tenuous link to the supply aspects.

Network change and endorsement process

5.51 The Network Change process fits into the overall NBN Prudency Model as illustrated below,
and represents the key meahism through which an Endorsed Network Change can be
determined.™

Figure C.1: Overview of the Module 1 prudency model

Capex o Prudent Expenditure

.72 |1r7a

i

i

5.52 Clauses 1E.7 to 1E.11 set out the conditions precedent required to identify, select, consult and
endorsefuture Network Change

Network Change: Selection and publication of Preferegivbrk Change Option

553 / fldzaS mM9dT 2dzif AySa GKS LINPOSRdAINBE |yR aSt SC
Change Option. Following the identification and assessment of the Network Change Options,
NBN Co will then prepare and publish a NBN Prudenceimgpitation Paper (PIP) in

¥NBN Co, Supporting submissiphIBN Co Special Access Undertaking, 28 September 2012, p.211
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accordance with 1E.7.4 which essentially qiyvidesasummary & . b / 2 Q& | aaSaay
the various Network Change Options considered, as well as the reasons for the selection of the
Preferred Network Change Option.

5.54 Nonethelessthe detail underlying the various elements to be summarised in the PIP is less
than comforting Utimately, the entire identification, assessment and selection process up to
and including the preparation and publication of the PIP will be initiated andwcted by
b.b /2 NBYFAYA G b.b /2Q4d RAAONBGAZ2Y D

5.55 Following the identification adilternative Network Change Optiantheseare then assessed
by reference to the Net Economic Benefit criteria, defined in ModuletBeaslarket Benefits
less the Network angeCosts (associated with a Network Change Option)

5.56 However, as drafted in Clause 1E.11, this does not necessarily set a very high bar for
consideration For example,

@) While Market Benefit is to be calculated in accordance with 1E.11.1(b)(i), NBN Co
hasthe discretion to bypass this requirement in 1E.11.1(b)(ii) in the event that
db.b /2 Oy ARSY(GATFEe gKey 61 0 LI NI A Oc
materially affect the outcome of the assessment of the Network Change Options; or
(B) the stimated cost of undertaking the analysis to quantify the Market Benefit is
likely to be disproportionate to the scale, size and potential benefits of each Network
/ KIy3dS hLiA2ya ARSYGATASR 6@ b.b [/ 2d¢

(b) In contrast, Network Change Cost is to be calculateattordance with
1E.11.1(b)(iii) however, this is only required to be estimatedl @ NBE FSNBy OS i
present value of the direct costs of each Network Change Option (and the effect that
iKSasS Ozada gAftt KI @S 2y classedof do? guSuant NA OS :
G2 O0KA& OfldzaSz b.b /2 A& y2i NBIjdzANBR |

(© Finally, despite the assurances set out in 1E.11.1(c) with respect to the assessment
criteria for Network Change Options, this is effectively cotedeén 1E.11.1(d)
whichstatesib . b /2 gAff 2yfte& 06S NBIldZANBR G2 |
LINEPLRNIGAZ2YFGS (2 GKS &a02LIS FyR aATS 27F |

5.57 It follows thatby only requiring the PIP to take the form of a summary reportuhiidimit the
ability for Access Seekers to appropriately comment on the alternative Network Change
Options.Furthermore it is only after the publication of the PIP that Customers will be given
the opportunity to comment.

Network Change: Customer engagemantl endorsement process

5.58 Unlike the original SAU, NBN Co has now simply chosen a single Customer endorsement
process for proposed Network Changes (instead of the option of either a Customer and/or
Regulatory endorsement process) on the basis that:

NBN Co s considerable benefit in engaging with Customers on Network Changes
instead of relying solely on the ACCC to decide on the merits of any such change. NBN
/| 2Q& [/ dzai2YSNBE NB fFNAHS> a2LKAa0AO0FGSR
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well placed tdorm a view on the prudency of a proposed Network Change. Including a
role for customer endorsement in the Network Change process may therefore,
appropriately, obviate the need for the ACCC to make decisions about Network Changes
in most case$>’

5.59 Howeverthe current drafting in the revised SAU unnecessarily constrains the ability for
effective consultation to take plaage.g. any engagement on the proposed Network Change
must abide by the conditions set out under Clause 1E.8, which explicitly recodrases t
engagement is restricted only to Customers that have become members of the product
Development Forum (PDF)

5.60 In addition, the consultation process has been outlined in 1E.8.2 which defines the
consultation in relation to the Network Change Option slzally be confined within a certain
set of parametergie.d Ay NBf I A2y G2 G4KS b.b tNHzZRSyO& L
with a published timetable which will provide a reasonable period of time for consultations,
having regard to the nature ohe proposed Network Changédnsultation Period @ €

5.61 Following the conclusion of the Consultation Peritd;lause 1E.8.3(c) notes that NBN Co will
publish an Updated PIP axdotify Customers of the period of time (which must be at least 20
Business Daysom the date of publication of the updated NBN Prudency Implementation
Paper) within which a Customer may notify NBN Co that it objects to the Preferred Network
/I KIy3aS oryaieptlyiswmétification, and subject to several caveats, will the Ne¢wor
Change: Prudency Dispute resolution mechanism set out in clause 1E.9 be enacted.

5.62 Of particular concern are the strict conditions, deemed the Prudency Dispute Conditions,
which must be satisfied in order to raise a Prudency Dispute. For example,

€) A Prudenyg Dispute can only be raised within a specified timeframe following the
publication of the updated NBN PIP;

(b) A Prudency Dispute can only be raised by a Customer who has signed and entered
into an Access Agreement; and

(© Any dispute raisethustbe substantivey supported by the Customer, via
participation in consultations, be materially affected by the resolution of the
matters subject to dispute, and must have a reasonable basis for the objection
based on a material error by NBN Co in the applicatiddB¥ ©Qa 26y &St SO
criteria set out in clause 1E.11.

5.63 Optus notes that this sets a particularly high bar for Access Seekers to raise any such
202S0GA2ya G2 b.b /2Q& RSOA&AAZ2Y I LI NIiAOdzZ I NI
by NBN Co and wilebdeemed satisfied given the selésessment process that has been
outlined.

**NBNCo, Supporting submissigrNBN Co Special Access Undertaking, 28 September 2012, p.221

> There is currently no substantive definition of a Consultation Period. This is despite the term being included in

the Dictionary set out in Module 0 which defin@onsultation Periodhas the meaning given to that term in
Of I dza S wBisthryfaetrepiesenbsa circular reference given that there is no minimum requirement for
consultation, other than the ambiguous reference thatit mastINE A RS | NE I AR yi{ HY SIS NA
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5.64 Optus further notes that the notification of objection to the Preferred Network Change Option
is also norbinding. There is currently no mechanism in which NBN Co must notifgroerst
of the status or outcome of their dispute notification.

5.65 The only requirement outlined is in the event that NBN Co wishes to pursue their Preferred
Network Change Option and an objection has been raised, then under 1E.9.2(a)(i) NBN Co has
60 BusinesB®ays to notify the ACCC of the objections lodged by the Customer. However,
under 1E.9.2(b) the ACCC is only given 5 Business Days to take any remedial action, i.e. during
this specified timeframe it must determine (based on the documentation providedBdy Glo
in relation to the matter) whether the Prudency Dispute Conditions have been satisfied and
where it has been satisfied, only then can a Prudency Dispute come into effect.

5.66 This is in contrast to the process whereby if there has been no objectia@draihin the
specified timeframe, then the Preferred Network Change Option will be considered endorsed
andassetoutin 1IE.10(@,b . b /2 gAffS GAGKAY HWn .dzZAAySaa
Network Change, publish the final NBN Prudency ImpleatientPaper in respect of that
9YR2NASR bSGg2N)] /KIFIy3dS 2y b.b /2Qa 2So0ards
LJdzo f A Orhigiithpieg that where a Preferred Network Change Option may be endorsed,
this can be finalised and come into effect as gad 40 Business Days from publication of the
updated NBN PIP.

Prudency Dispute

5.67 A Prudency Dispute may only be raised if the ACCC agrees that the NBN Prudency Dispute
Conditions (outlined in 1E.9.1) have been satisfied by the Customer.

5.68 As such, the role adhe ACCC is only introduced in the event that Customers do not endorse
b.b /2Q& LINBFSNNBR bSGg2N] /KIy3aS LIWGA2Y | YR
K26SOSNE GKS '/ //Qa NRtS Aa faz2z O2yaidNI AySR
referenceto the Net Economic Benefit test where (even after a formal consultation process):

¢KS !/ /] Ydzad FOOSLIW b.b /2Qa LINSTSNNBER b
maximises the Net Economic Benefit, unless the ACCC reasonable considers that an
alternative Netvork Change Option (whether considered by NBN Co or not, including no
change) would maximise the Net Economic Benefit and those benefits materially exceed
0KS bSG 902y2YAO .SYySTFAOG 2F b.b /2Qa LINBT
chosen the optionhat maximises the Net Economic Benefit, a different test appifes.

5.69 Once a Prudency Dispute has arisen, a number of specified timeframes come into play within
which contain the duration of the Prudency Dispute process:

(a) Within 5 Business Days, the ACCCinviite other Customers to apply to join the
Prudency Dispute, and within 10 Business Day after the date the ACCC invites
Customers to apply to join the Prudency Dispute, it will make a decision to either
accept or reject each application it has receivabjsct to the application meeting

*®NBN Co, Supporting submissiphiBN Co Special Access Undertaking, 28 September 2012, p.221
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the Prudency Dispute Conditions. By the end of this timeframe, the ACCC will have
RSGSNX¥AYSR (KS NBfS@OIyld L2t 2F Wt NUzZRSY (

(b) The consultation period in respect of a Prudency Dispute is specified LiEd@# to
beao6SG6SSYy on .dzarAySaa 5Fe&a (G2 nn .dzAAYyS
5A&LJzi S KIF&a | NRaSyodé

(© Following the conclusion of this consultation period, the ACCC is required to make a
RSOA&AZ2Y GAGKAY pn . dza Ay Kiagicritéria ora & dzo 2 S Ol
t NHZRSy Oé 5A&allziSQ Fa aidl SR dzyRSNJ M9 dpdy

The ACCC must make a decision accepting or rejecting the Preferred Network
Change Option (and thereby resolving the Prudency Dispute) by reference to the
criteria referred to in clauses 1E.9band 1E.9.5(c) and must notify NBN Co and
the Prudency Dispute Participants of such decision within 50 Business Days after
the final date on which submissions are provided to the ACCC under clause
1E.9.4.

(d) ¢KS 1/ /7 Qa RSOAAAZY @&suBsbientenddréemantof tieK S o |
Preferred Network Change Option set out in Clause 1E.10.

5.70 Optus, however, notes that even if the ACCC agrees (or is likely) to reject the Preferred
Network Change Option under Clause 1E.9, there is considerable recourNdCo to seek
alternative options to resolve Prudency Dispute under as outlined under 1E.10.3.

5.71 For exampleNBN Comay at its discretion and at any time after the formation and/or
resolution of aPrudency Dispute, choose to undertake an alternative optiorespect of the
Preferred Network Change Option (via either a recommencement of the process under 1E.7.2
for the Network Change or variation thereof; agasing to pursue the Network). Clause
1E.10.3(b) will effectivig render a current Prudency Dispuprocess obsolet&’

5.72 As a result, this provides NBN Co with gugentialto game the regulatory framework and
disrupt the traditional course of the ACCC to make a decision.

Operating Cost Conditions

5.73 Operating costs incurred on a prudent basis will aisdngluded in the LTRCM. Operating
expenses are assessed as being prudent if the opex:

€) has been deemed to be prudent; or

(b) relates to third party operating expenditure under 1E.%%.

B'Assetoutin Clause 1E.10.3¢b). ¥ b. b / 2 dzy RSNII 1S4 2yS 2F (KS 2LIA2Yy
alternative to a Prudency Disput@ NBN Co will notify Customers and the ACCC of that fact; athe @Hyudency

Dispute will be withdrawn and the ACCC will cease all activities in relation to such Prudency Dispute from the

date that NBN Co gives such notiégemphasis added]

18 JauselF.7.1.
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5.74

5.75

5.76

5.77

5.78

5.79

Operating costs will also be assessed as being prudent if:

€) NBN Co ensuresat the opex is incurred in a manner that seeks to achieve value
for money and the lowest total cost of ownership; and

(b) Manages and controls opex in a manner consistent with the Statement of
Expectations; any other legal requirement; or any requiremeninf@takeholder
Ministers!*®

{@ySNBASA /2yadZ GAy3 02y Of dzRSa GKIFG b.b /2 ¢

opex over the initial reglatory period. This is due to the obligation to achieve the lowest

overall cost of ownership; and incentivesrtonimise losses for as long as it is incurring losses

relative to ABBRR such that capitalised losses in the ICRA are accumtflating.

CANRGZ hLXidza y20Sa (KL (oblig#ién toaghie kB lbviest RS a ONXR
overall cost of ownership R DSadcurafely reflect the requirement placed upon NBN Co.

The SAU requires thiiBN Caseeks to achieethere is no requirement to actuallgchieve

the lowest cost of ownership.

Further, Synergies argues that the provisions could be enforced in tlerdt&tburt by

affected parties or the ACCC. It is the potential for enforcement that places the incentive upon
NBN Cd®* However, the ability of parties to successfully bring an action in the Federal Court is
questionable given the need to prove that NBNFCA R vy 2 (i &aaSS{1 (2 | OKASQ
ownership. Givemhat this goes to the mindset BN Cat the time of entering into the

expenditure, it would appear unlikely that any challenge would ta@asonable chance of

success. The threat of a sessful legal challenge would appear to be at best a very limited

threat.

This problem is magnified by the fact that the consideration of lowest total cost of ownership
may involve higher opex now if it may lead to lower costs sometime in the fuilBsl Co
statesthat:

X F £26SaG G2t O02al0 2F 26y SNAEKAL) | LILINR |
the lowest possible opex outcome, but would still result in value for money when viewed
against the totality of capex and opex over the life of the a¥8et

It would appear unlikely for a third party, ordbACCC, to be able to assess the claim that high
current opex would lead to lower capex at some future point. Given this information
asymmetry and the need to inquire into the mindset of NBN Co at the diftlee decision, it
does not seem reasonable to conclude that the potential for Federal Court action would
ensure compliance with prudent opex.

160

161

162

%9 Qause 1F.7.1.

Synergies @nhsulting, September 2012, p.76.
Synergies Con#ting, September 2012, p.76.
NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2QP3,
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5.80

NBN Co and Synergies Consulatsprely upon the pressure of NBN Co to operate in an
efficient manner, especily during the initial rolout period. Such reliance, however, appears
to be counter to empirical evidence available from other infrastructure industfieat is,
governmentowned firms operating within a regulatory regime allowing égranteand ex

pod review have been found toesult in higher capital and operating expenditwempared

to privatelyowned firms:®® This implies that governmeswned firmsmay beless able to
control costs This places significant doubt on the assumption of Synergiesuffiogghat the
governmentowned NBN Co will face meaningful pressure to incur efficient casspecially
where there is no effective external oversigfit

Conclusion

5.81

5.82

5.83

NBN Caeliesupon specific prudency requirements in the SAU to manage the risk that
exaessive expenditure will be incurred during the lifetime of the SAU. NBN Caosdhgti¢he
requirements are sufficiently strong so as to negate the need for independent oversight (either
ex anteapprovalor ex postreview) which is seen in every other umtiking accepted by the
ACCC, and is a feature of regulatory regimes for other indugtées for example, the

recently amended National Electricity Rules)

Sole reliance on prudency provisions in the SAU implies that the provisions are suitably
rigorous to offset the risk imposed lpyeventingACCC oversight/ithout such rigour, the
provisions should not be considered to be reasonable.

Optus finds that the prdency provisions place weak, if any, restrictions on the ability of NBN
Co to incur costs at any level it seesThis is because:

(a) expenditurel KIF & A& &aAYLX & GaRSSYSRé (G2 06S LINHzZR!
/| 2Q& w! . gAGK VY2 thdugh\tese Sasts areQikelyzio kuyl idtdtenS G Sy
of billions of dollars;

(b) capital expenditure will be deemed to be prudent and subject to no further scrutiny
AT b.b /2 RSGSN¥AYySaE GKIG GKS SELISYRAId
and its Prudent Cogonditions;

(© the Pudent Cost @©nditions areunlikely to be enforceable in the Federal Coastit
Ad 2yteée ySOSaalrNER F2NIb.b /2 G2 aKz2g GKI
in the best interest of the company;

(d) the Procurement Rles which wouldleem expenditure prudent have not yet been
written by NBN Co, therefore it cannot be assessed as being reasonable;

(e) consultation provisions for network changes are unreasonably restrjctive
preventing effective discourse among the industry participaatst

163

Productivity Commission, 201B|ectriciy Network Regulatory Framework€hapter 6 & AER, 2015tate of

the Electricity Market

164

Synergie€onsultingappears to assume that NBN Co would be subject to substantial pressures from the

WAY@SahayYSyd 0O2YYdzy Al édoerninehton®ed Sndherdforelwould 2aceditie if gzt &
pressure from investment community given the lack of tradable equity.
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5.84

(f)

operating expenditure which will run into billions of dollars a year is considered to

0S LINHzZRSY(G AF Ay b. b [/ 2Qdauefodingnks? vyl yaRIZOK ¢
¢the lowest total cost of ownership | Y R A & 2 (i KS NIstatangentbfy £ A y !
Expectationg | ahjRothér regulatory requirements applicable to NBMPEo

Finally,upon a detailed analysis of the workings of the SAU provisioptsis finds the expert

opinion of Synergies Consulting that the prudency provisions are sufficient to ensure
éappropriate safeguards against the risk inherent in loegn undertakings'®®is not correct,
nor is itsufficiently justified. Optus finds that:

(a)

(b)

(c)

(d)

(€)

The Prudent Cost Conditions amenforceable and provide no or little restriction
on the ability of NBN Co facur excessive costs;

Synergies makes no comment on the efficiency of the deemed expenditures, and
therefore no weight can be placed on its conclusion on deemed prudency;

Synergies makes no comment on the efficiency of the network design amds
therefore no weight can be placed on its conclusion on deemed prucency

Synergies fails to accurately reflect the nature of industry consultation during the
engagement process, and fails to note the highly restrictive terms of consultation
and ability ofthe ACC to reviewexpenditure and

Synergies does not accurately portray the requirement of NBN Co to seek to achieve
lowest cost of ownership, and overstates thhility of market forces to constrain a
governmentowned monopoly provider.

165

Synergies @nhsulting, September 2012, p.64.
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Section 6. LTRCM and thenitial cost recovery period

KEY POINTS

1 NBN Co hasonfirmed that it does not expect the LTRCM to become bindi
during the lifetime of the SAU and therefore NBN Co will not be subject t¢
overall revenue cap.

1 None of the expert reports submitted by NBNa€gess how the LTRCM
would work in practice. Thus, NBN Co has put no evidence before the AC
demonstrating that the LTRCM is reasonable and promotes the LTIE.

f 'aAy3a b.b /2Q& /2NLR2NIXa4GS tftry Iy
that the accumulatedegulatory losses will be around $60 billion in 2040. A
the same time, NBN Co forecasts an internal rate of return of 7.1%.

9 The proposed SAU WACC is significantly above the real cost of financing
by NBN Co. This creates an incentive to-owerst aml goldplate the RAB.

1 Without analysis from NBN Co as to how the LTRCM is expected to oper,
the ACCC is not able to assess the reasonableness of the provisions.

6.1 A central element of the NBN SAU is the long term revenue constraint mechanisGvijLTR
The LTRM provides methods for the determination of:

@) regulatory asset base (RAB);

(b) annual building block revenue requirement (ABBRR);
(c) initial cost recovery account (ICRA);

(d) building Bock revenue period; and

(e) cost of capital.

6.2 The LTBM comprises two phases:

€) the first phase applies during the initial period of network-mit and is called the
GAYAGALFE O2aid NBTe ORPNBNtinuLAS Bkl hRIERAGSL /| wt 0 ©
extinguished. During the ICRP, there is no overarching cap on the level of revenue
that can ke received by NBN in any single year; and

(b) the second phase starts after recovery of passéssand is called th@ 6 dzA f RA y 3
0f 201 NI O $BBRE. DlibgNiFe BBRP, total revenue that the NBN can
recover each year will be determined by the ABBRR.i$Iproposed to worko
that NBN does not recover more than is required to cover its costs of operation
(including return on capital).

%6 Clause 1F.1.
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6.3

6.4

6.5

6.6

6.7

6.8

This section discusses the proposed operatiothelCRRand the ICRAand examines

whether NBN Co is likely to be $ett to an overall revenue cap during the life of the SAU.
Optus notes that the operation of an overall revenue cap is a key factor put forward by NBN
Co when justifying efficient priceshe ICRP continues until such time as the ICRA equals zero
¢ that is, until the accumulated regulatory losses are recovergisuch

NBN Co anticipates that the ICRA will grow significantly for at least the next 10 years,
and it will take a further extended period for these initial costs to be fully recav€red

The pringdle behind the ICR¢ allowing recovery of efficient costs incurred during the initial
build period, so that in the long run total cost of the network is recovered, appears reasonable.
b.b /2 Of | NIRGMianiekdddlogyitiaSondtrains NBN @orecovering no

more than its prudently incurred costs of supply (inclusive of an appropriate return on

capital) £'%®

However, the key concern when assessing whether the ICRA promotes or detracts from the
LTIES how the account works in practice and whether it will actually constrain NBN Co to
recovering no more than its prudently incurred costs. That is, does the actual ICRA formula
applied to realworld forecasts promote the long term interest of enders? [Des the
ICRA/LTRCM differ from standard regulatory practice?mast importantly, do the

regulatory accounts differ from the financial accounts?

To that end, Optus has concerns as to the likely operation of the ICRA during the 27 year
timeframe of SAU.gcifically, Optus has doubts as to whether the ICRA will ever be
extinguished during the lifetime of the SAU, and thereby, negating any benefits that may arise
out of the application of an overall revenue cap. Furthermore, the use of forecasts during
Module 2 impact upon the claim that the LTRCM constrains NBN Co recovering prudent costs.

As discussed igsection 4 the reasonableness of iging components in the SAU is justified by
the combination of the individual price increase limit, the initial pricing princi@fB) and the
overall revenue cap to be applied during the BBRI also shown isection 4that the IPP

are unlikely to be enforceable in the Federal Court, and absent ACCC oversight, there is no
effective mechanism through which NBN Co could be comptdledmply. Further, it is

shown that the individual price increase limit is likely to result in prices that are counter to the
existing pricing trend for internet services. Therefore, claims of efficient pricing over the
lifetime of the SAU rests largely the effectiveness of the overall revenue cap. If it is shown
that the ICRP (and hence no revenue cap) exists for substantial period of the SAU, serious
guestions must be raised as to the efficacy of the pricing protections in the SAU: and therefore
the reasonableness of the SAU.

Optus further notes that it has requested a confidentiality arrangement to be established
between NBN Co and interested parties so there can be an informed discussion as to how the
LTRCM is expected to operate over the lifetim¢éhef SAU. NBN Co $iefused to enter into

*NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 Septe?@dey,p.114.

168

Lovell, C., Letteio Andrew Sheridan Re: NBN Co Special Access Undertaking, 14 January 2013, p.2.
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such an arrangemefit & ( I (i Adge3 noii déd ainy ufility in groviding financial data and
Y2RStfAYy3 2F GKS [¢w/a a LINE 2F GKS 1/ /1 Qa

6.9 NERA confirm that:

The absence of sushipporting detail and associated regulatory model is not consistent
gAGK GKS Sadlof AaKSR LINI OGAOS 2F GKS '/ /1]
Regulator (AER). In sharp contrast to the level of detail set out in the SAU, the associated
regulatory and financial model for each application of the building blocks regulatory

method in the energy sector is made available as an integral part of the public

consultation process adopted by the AER.

6.10 Optus submits that in the absence of a full review of hoviNNI® sees the LTRCM working
throughout the SAU, no evidencelisforethe ACCC to assess the LTRCM as being reasonable.
In other words, NBN Co has not discharged its affirmative burden to satisfy the ACCC that the
LTRCM is reasonable. As such, the SAtt isapable of being accepted.

Concerns with thd TRCMequation

6.11 The LTRCM methodology proposesalculate the ABBRR usinguadttax cost rather than
benchmark tax costs using regulatory assumptions on financing and other arrangeimiaist
isinconsistent with other building block regulatory regimes applied in Australia.

612 C2NJ SEI YLX S3 dafak@Wnehué rKo8eaxablevbit is edfiniated by deducting
nominal opex, interest expense (derived from regulatory assumption as to geatingRAB
FyR O2aiG 2F RSo0GOI IyR y2YAylt GFE RSLINBOAL
profit is calculated by deducting from actual nominal revenue, nominal opex, actual interest
expenses and nominal tax depreciation.

6.13 NERA conclude that whilvith the lack of information provided by NBN Co prevents a full
investigation of the impact of this departure from standard regulatory practice, its:

X LINBfAYAYFNE FaasSaayvYSyd Aa GKFG GKAA RSL)
on NBN Co finaie value, as compared with the usual regulatory approdth.

6.14 In other words, when the tax allowance is applied it would likely to be higher than under the
standard approach. As such, the ABBRR would be higher than otherwise would be leading to
either: the CRP being extended for more years than needed; or under tRe &Bwable
revenuebeing higher than otherwise.

6.15 Optus submits that without such adequate information, NBN Co has failed to provide sufficient
evidence for the ACCC to assess the impact ofithgue approach proposed in the NBN Co
SAU. Without such assessment, the ACCC is unable to form a view as to the reasonableness of
these provisions.

%9 ovell, C., Letteto Andrew Sheridan Re: NBN Co Special Access Undertaking, 14 January 2013.

ONERA, 2013\ppendix B
INERA, 2013\ppendix Bp.5.
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Estimating theLTRCML / w! dzaAy 3 b. bQ&a / 2N1LIR2NIGS tfly

6.16 The SAU is designed to give effect to the NBN Co GaeoBlanNBN Co stateis the
Supporting Submission that the SAU covers3fgears of the Corporate Plan, in order to
provide certainty to the long term cost recovery framework for NBN'€&NBN Co further
explain:

b.b /2Q& 0O2YYSNDA loriglivéiasgsétsS &ldng maybacklfle$or ford &
the initial investment, and lonterm commercial arrangements) necessitates that the
SAU be specified for a long term, and the specific expiry date of 30 June 2040 was
selected because it aligns with tB8 yea Corporate Plan published by NBN Co in
December 2010 (and in this regard, it should be noted that the same end date is
YFEAYGl Ay SR A5 Corpdrate/PRAPE  H A M H

6.17 NBN Co also stag¢hat the certainty provided by the SAU over theé yeas is hecessgro
enable cost recovery of the initial losses incurred during the first 10 years of NBN given the
dthe expected payback period for the initial investment and ongoing prudently incurred
costg '@

6.18 The Government and NBN @ave made clear thalNBN Cas expected to make a return
greater than the long term bond rate over the lifetime of the netwdfkThe two Corporate
Plans and recent public statements clarify that NBN Co expects to make around 7 per cent
return over its lifetimet’

6.19 Optus therefore cosiders it pertinent to examinaow the LTRCMomponent of the SAU
operates given itassumed purposdo enableNBN Cdo achieve the financiglayback
outlined in theCorporate Planwhere theLTRCMnables NBN Co to achieve the stated
financial outcomedn the 30 yearCorporate Plan, itan be said that the TRCM antCRA
promote efficient investment decisions. Where thd RCMaries from the Corporate Plan,
either enabling under or over recovery, the efficiency of the regime must be questioned.

6.20 Notwithstanding the fact that NBN Co has refused to provide financial data and modelling of
the LTRCM, NBN Co confirmed in a letter to Optus that:

If the Corporate Plan forecasts and assumptions are applied to the LTRCM as set out in
the SAUthe revenue constraindoes not come into effect by 203%0. The information
in the Corporate Plan enables access seekers who are so minded to check this

outcome!”’ [emphasis added]

2NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September [2@B2,

173

NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2612,

174

NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2822,

" See below for further discussions, p&#&0to 6.63

®NBN Co, Corporate Plan 2612, p.9; NBN Co, Corporate Plan 20?1 p.23;
http://afr.com/p/technology/remove_nbn_speed_limits_ex_telstra_OsikFObBx8igR7gGvTH1RP

" Lovel| C., Letter to Andrew Sheridan Re: NBN Co Special Access Undertaking, 14 January 2013, p.2.
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6.21 Optus hasequested NERA to estimate how the LTRCM and ICRA, would likely operate over
the lifetime of the Corporate Plan and SAU. The expert opinion of NERA is attached at
Appendix BNERAise the Corporate Plan 20415 metrics for the years 20-2021, 2028 and
2040; and using reasonable assumptions to estimate the unobserved years to estimate how
the specific LTRCM equations in the SAU would likely operate ovar thearperiod to 2040.
Missing data for which NERA has to use assumpirmhsde:

(@) Financial information for the financial years ending 2022 to 2027 and 2029 to 2039;
(b) Government 10 year bond rate;

(© Regulatory depreciation over the full period; and

(d) Value of construction in progress over the full period.

6.22 NERA notes that only NBN 8an a position to supply interested parties with this information.
Cl A f dzNXB deiiés infer2sted @artigs the opportunity to meaningfully examine the
implications of the LTRGN

6.23 As noted abovelNBN Co expects to make an internal rate of returid.@fo over the period
2012 to 2040. That is, it wikkcoverall its costs and make an additional amount ofgeue
sufficient to satisfy its provider of finan¢the Australian Government)

6.24 However, using the financial information in the NBbCorporatePlan201215, and
reasonable assumption®ptus estimates the ICRA account wilbabeund$60 billion in 2040.
In addition, it is estimated that the ICRA is still increasing rather than being run down (see
figure 4 below).

¥ NERA, 2013\ppendix Bp.4.
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FIGURE 4

Initial Cost Recovery Account
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The ICRA is still increasing at the end of the SAU period (2040). This is due to the impact of
compounding; over time the main driver of the size of the ICRA is the WACC component (see
figure5). This has the eftt of increasing ICRA (i.e. increasing the yearly regulatory loss) even
where forecasted revenue is greater than the ABBRRecasted revenue in the NBN Co
Corporate Plan is forecasted to exceed ABBRR in RIERA estimates that ICRA will increase
by $2billionin 2040.

Optus is concerned tha&BN Co imaking substantial profit margins in excess of 70% and yet
the regulatory losses ariacreasing To put that into perspective, NBN Co forecasts EBT
margins of 3% in 2040 and yet its regulatory account#i Bhow a loss of&billion. This loss is
the combination of yearly WACC addirtg Zbillion to ICRA and excess revenue reducing ICRA
by $32 billion.

FIGURE 5
Components of ICRA additions
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6.27

NERA conclude that:

€) NBN Co will not move out of the ICRP during ltfetime of the SAU. Further, ICRA
increases even through by 2040, nominal revenue exceeds regulated allowable
revenue by 28%.

(b) The LTRCM may leadpdceinstabilityover time. NERA calculate that nominal
revenue needs to be 45.5% higher than allowablenue (ABBRR) in order for ICRA
to reduce yeaon-year.In order to pay off the $60 billion at the end of 2040, NBN
Co would most likely need revenue substantially above this amdinisg. suggests
that there would be a significant fall in prices when thesrall revenue cap
becomes binding (when ICRA is paid down).

(© LTRCM contains no incentit@minimise costs over time, as all opex is included in

ABBRR and all capexdlled into the RAB. Further, there is no scope for third party

review on either arexante or ex posthasis:’

Thelikely application ofl CRP undermines its justification

6.28

6.29

6.30

6.31

NBN Co subnstwo expert opinions supporting the use of the ICRA within the SAU. NBN Co
reliesupon these opinions to suppotte assertion that the ICRgromotes the LIE Optus

notes, however, that neither of these expert opinions attempted to estimate how the ICRA
would work during the lifetime of the SAU. Given that the concerns on ICRA relate to its
practical implementation, little weight should be given to ttmnclusion of the expert

opinionst in addition,NBN Co hagrovided no evidence to the ACCC as to the likely

2LISNI GA2y 2F GKS [¢w/a YR L/ w! RdNAy3a (KS
NERA concludes that the LTRCM and EZ&#Aot likely to pronote the LTIE.

The first report by Ordover and Shampine note that they were not asked to opine of the
specific provisions of the SAU, but the principle of using a long term commitment to a rate of
return, including allowing recovery of losses, is likelgriamote efficient levels of

investment®

Optus submit that the Ordover and Shampine report offer little, if any, support to the actual
approach to loss recovery contained in the SAU. The authors agree that the concept of long
term commitment to cost recovy is efficient. This issue is not in doubt; Optus is raising
concerns about the implementation of these principles within the SAU.

The second report by Synergi€snsultingdoes address the specifics of the LTRCM and ICRA
in its expert opinion. First, Sgrgies notes that the ICRA alloN8N Cdo set prices
unconstrained by a revenue cap:

If NBN Co achieves a position of market power in the provision of any of these new
services, then the substantial capitalised losses in the ICRA will confer the NBN Co the

" NERA, 2013\ppendix Bpp.69.

180

Ordover & Shampine, p.16.
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ability to set high prices for these new services subject to the constraints inmpotesl
SAU™

6.32 Synergies identify the following constraints imposed by the SAU on the ability to set high
prices during the ICRP. These are:

€) governance arrangement;
(b) uniform pricing;

(© prudency requirements;
(d) initial pricing;and

(e) characteristics of demand.

6.33 Optus does nofagreethat these factorsiecessarilyimit the ability of NBN Co to set
excessively high prices during the ICRP; nor will NBN Co likely face commercial pressures to
f26SNJ GKS L/ w!®d® wlkEiKSNE AG Aa Y2RRQf pESHU&KSHK
financial markets as its existence results in NBN Co avoiding revenue cap redalgpieriod
beyond 2040These are summarised below.

6.34 First, it is demonstrateth section 5that the prudency requirements contained in the SAU are
not sufficient to guarantee efficiency expenditure. Most importantly, the prudency
requirements do not allow for any third party ovegbt and reviewNERA conclude that the
LTRCM provisions in the SAU differ substantially from the accepted approach to building block
modelling in other Australian industries. NERA is not aware of any other regulatory
arrangements in Australia that provid® incentives for NBN Co to minimise costs, or exclude
independent oversight®

6.35 Second, it is demonstrated section 4that the initial picing principles are not sufficient to
ensure that new pricing isfficient. To summarise, the IRiFovides fomo ACCC oversight, and
no requirement to justify the new prices with any rigour. Further, except in the most extreme
circumstances it is diffidlito envisage any person successfully taking action under section
152CD in relation to NBN Co breaching the IPP provisions. As such, it is likely that the IPP
provisions will be effectively unenforceable.

636 ¢ KANRX dzy A F2N)Y LINRKR OA YO yAE NdzyAfyAileS tG&2 ®2S (A YLINFRZOS
that NBN Co will face any creaskimming.Secific legislative provisions were inserted into
the CCA to remove the potential for creaskimming. This requires that any new or upgraded
superfast network musbe built to the same technical specifications as the NBN, be subject to
the same access regulations, and must also offer a wholesaledisoriminatory layer 2
broadband servicé® The Explanatory Memorandum makes it quite clear that these provisions

181 Synergies Consulting, September 2012, p.85.

82NERA, 2013\ppendix B
18 cCA, s.152ARAA.
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6.37

6.38

6.39

6.40

wereinserted to address the identified risk that competing networks choosing to compete in
low cost areas (cherrgicking) would undermine the business cas&&N Cd®

In addition, NBN Co has entered into agreements with Telstra and Optus to shut down their
HFC networks in order to avoid potential cregkimming. As a result, there does not exist any
FAESR ySig2 N} {GAKMQ A6 yie KEXRNSESIs iYpossible to build a
network to compete against NBN in profitable areas only.

Fourth, and eguably most importantly, the ICRA in practice is likely to significantly diverge
from NBN Cdinancial losss, and as such, market expectations ancentivesimposed on

NBN Co by investors is not going to be driven by the level of the ICRA. This sehibeau

financial returns of NBN Co are unlikely to influence the size of ICRA. For example, at the end
of 2040NBN Cas forecasting a 7.1% internal rate of return, while the ICRA will Bdi#idHn

and increasing.

Optus expects that financial markets lveée this divergence and note that the size of the ICRA
R2S&a y20i NBFESOG FAYIFIYOAILIET NBUOdzNYyad LG Aa Y2
for NBN Co, as when ICRA is greater than zevill tivoid any revenue caps a result, it is

not reasonable to expect governance and market pressure will provide sufficient constraints

on NBN Co pricing behaviour during the ICRP.

In conclusion, the reasons put forward by Synergiegthout any analysis of how the ICRA is

likely to work during the liféme of the SAUW are unlikely to hold due to the incentives

ONBI 4GSR o0& GKS 2LISN}IGA2y 2F (GKS L/ wNBRNCd a LISN
hasnot submittedany evidence as to how it expects the LTRCM to operate over the lifetime of

the SAUand its experts provide no justification as to the reasonableness of the LTRCM. Optus
submits, therefore, thaNBN Co hafailed to discharge its affirmative burden to satisfy the

ACCC that the LTRCM terms of the SAU are reasonable and promote the LTIE.

The LTRCM durinlylodule 2

6.41

6.42

NBN Co claisi K Ith& LT&RCM is a methodology that constrains NBN Co to recovering no

more than its prudently incurred costs of supply (inclusive of an appropriate return on

capital)£'®° It has been shown above that such a claim may not be correct as over the 27 year
term of the SAU, NBN Co forecasts to make a financial return (IRR) of 7.1%, yet the regulatory

I OO02dzyila aKz2g |y | OOdzydzZ I ISR f 2asfutheF bcn 0Af
undermined by the use of forecasts to rolfer the ICRA during Module 2.

The incentive created by setting ABBRR on forecasts and rolling actuals into the RAB may lead
to inefficient outcomes. As noted above, the interpretation of fixed prinaigled clause 2D.6

may result in the ACCC being unable to independently assess and replace opex, capex and
revenue forecastsvhere necessanyf this is the caset would result in almost unfettered

ability of NBN Co to manipulate the proposed foredaated LTRCM regineuring Module 2

to maintain the ICRP while at the same time make significant actual financial profits.

184

National Broadband Network Companies Bill 2010 Telecommunications Legislation Amendment (National

Broadband Network Measuras Access Arrangements) Bill 20 Explanatory Memorandum.

185

Lovell, C., Letter to Andrew Sheridan re: NBN Co Special Access Undertaking, 14 January 2013, p.2.
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6.43 The ability to do so directly contradidige claim made by NBN Co that the LTR&istrains
NBN Co tgecovering no mor¢han its pruden costs.

6.44 Under Module 2 and during the ICRP, NBN Co will put forward a forecast of revenue for the
length of the regulatory period® This forecast can be above or below the forecast nominal
ABBRRY

6.45 It can be easily shown that NBN Co could understate re¥emuoverstate capex, in its
forecasts and this would lead to a higher ICRA than if actuals would be used. Optus has
modelled the LTRCM using the NBN Co Corporate PlanZ0E2 At the end of 2021
(expected date for end Module 1), the ICRA totals $3ulidm. Assuming that NBN Co make
forecasts consistent with the Corporate Plan at the end of the first Replacement Module (5
year duration), the ICRA would grow to $47.2 billion. Under Module 2, this would be the ICRA
that rolls forward to the next regutary period. However, it can easily be seen that if actuals
vary from forecasts, the ICRA could be much different. For example, if actual revenue over the
5 years period is 20% higher than forecast, the ICRA would only grow to $39.1 billion.

6.46 This differene is important since any commercial or financial market pressure that NBN Co
could face would come froractual resultshot forecasts. NBN Co could unestate revenue
F2NJ NB3dzf | (2 NB  LIJzNLJ2 & S didgthe \CRA, yetfhfaNuficeat Wi NI A F A
actual revenue to return significant profits and pay off actual debt at an appropriate rate.

6.47 Would NBN Co have an incentive to behave in such a manner? It is clear that NBN Co has an
incentive to maintain ICRP for as long as possible: as noted byg&m€onsulting, during the
ICRP NBN Co is free to price is it sees fit, subject to the individual price increa$8 limit.
{@ySNHASE faz2 y2GS8a G§KI (i piesefts intEn®eszhfit may2 NSOl &
not result in efficient outcomés®Further, Optus notes that acting on these incentives
undermines the key justification Synergies put forward for concluding the ICRP is reasonable:
namely, that NBN Co has a commercial incentive to minimise losses.

6.48 Synergies states that effective ACCC oversigt approval of forecasts for each new
Replacement Module is likely to offset this riékOptus agrees that the ACCC may be able to
control this risk overtime, of it had the same level of powers as the AER under the newly
amended NER. However, as dis@i$s | 62 @3S GKSNB A& dzy OSNIFAyGe
power to review forecasts given that clause 2D.6 is a fixed principle.

649 | 4 AdOK:E y2 $SA3IKE aK2dA R 0 She bdpdct@iSifilarze/and & y S N
expertise of the ACE€ can reasonably be expected to outweigh the potential inefficiencies
of relying on forecasts during the ICRP.

¥ Clause 2D.3.1(a).
¥7 Clause 2D.3.1(b).

188

Synergies Consulting, September 2012, p.85.

189 Synergies Consulting, September 2012, p.50.

190 Synergies Consultin§eptember 2012, p.51.

1ot Synergies Consulting, September 2012, p.51.
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Regulatory WACC and true cost of capital

6.50 NBN Co proposes a fixed WACC throughout the lifetime of the SAU of the risk free rate plus
350 basis poits. NBN Co refexto an expert report stating that the 350 basis point mark up is
reasonable??

6.51 Optus notes that no mention is made of how the regulatory WACC compares to the actual cost
of capital incurred by NBN C@ptus considers the WACC proposed by NBN Co is
inappropriate. NBN Co should receive compensation for the efficient capital costs it has
incurred, and no more. In this regard the key relevant fact is that the NBN is a public project
funded by taxpayerfunds ! & GKS @SNEB Yz2adzX GKS 21/ /] &aK2d
actual borrowing costs, that is, the Government bond rate, not the WACC that would be
required for a commercial project.

6.52 The Government has recognised that it does not require a commertéabfaeturn for the
project as it stated that:

X 68 KIFE@S ySOSNI GF1Sy G(KS | LIWNRIFOK GKIFG ¢
telco sector is used t§°

6.53 Notwithstanding this, the Government has also indicated that it expects to receive more than
its actual costs of borrowing as the Minister has stated that:

NBN Co's expected rate of return is 7.04 per cent, which compares favourably with the
average 10 year bond rate (July 2009 to November 2010) of 5.39 per cent. The NBN
Corporate Plan shows the Gomerent can expect to recover all its funding costs with
interest™*
6.54 NBN Co recently rstated its intention to meet this 7 per cent requirement: stating that its
LINAOAY 3 ai0NHzZOU0dzNE 61 & 0 dzéaf7perdetretBryftateNS | b2t |
governmenton capital costs'®

6.55 Optus questions the appropriatenesstbé proposedapproachto WACGince the expected
rate of return represents a cost to consumers above the actual costs of building the network.
Setting a lower return is likely to better delivertiiGovernment objectives of providing
affordable broadband to all Australians.

6.56 Furthermore, having a WACC above the actual cost of finance creates an incentive to increase
the size of the RAB above the efficient leWdle impacbon the efficient operatiorof the
building block approach of having a WACC that differs from the actual cost of funding was

2NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 201223.
W 2YLzi SNB2NI RE £/ 2yNRE&Y b.b /2 R285ayQi 1¢SSR NBIdzA | NJ

%% Joint Media Release with the Hon Julia Gillard MP Prime Minister and Senator the Hon Penny Wong Minister for

Finance and Deregulation and Senator the Hon Stephen Conroy Minister for Broadband, Communications and the
S5AIAGEHE 902y2YeaSam2BWSNY YSYHLIRABE §6 ttlyéx wn 55S0SYO6SN

198 http://afr.com/p/technology/remove_nbn_speed_limits_ex_telstra_OsikFObBx8igR7gGVvTH1RP
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discussed by the Productivity Commiss{BiC)n its recent Draft Report on Network Electricity
Regulation*®

FIGURE 6

ICRA using different WACC values
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Where the reglated WACC is set above the actual cost of finance over a long period of time, it
results in allocative inefficient transfers from consumers to NBN Co. The PC found that such
divergence is not in the long term interest of consumes in Part XIC term#, would not

promote the LTIE% Figure6 above shows the difference in the ICRA using different WACC
values. The blue columns represent ICRA using the WACC in the SAU, and the red columns
show the ICRA using a WACC ofIf%2040, the difference between the two WACCSs results in

a $31 billion vaation in the ICRA ($15.4 billion in real terms).

The PC found that where there is a long run expectation that the regulated WACC is above the
actual cost of finance, there are incentives for the regulated firm to-oweest. It was found

that a higher WACC led to a higher RAB and if the regulated WACC was sufficiently above the
actual cost, oveinvestment may be profimaximising'>® Optus further notes that this

incentive may be stronger for NBN Co, where under the proposed LTRCM in Moalctieal ,

capex determines not only the RAB but also the yearly allowable rev&fiue.

Furthermore, the fact that NBN Co is not required to make a commercial retagnifies the
incentive to ovefinvest due to the high WACC return proposed in the SAU. The capital tosts o
governmentowned businesses will be subsidised by its government owner when:

196

199

PC, 2012lectricity Network Regulatory Framewarksction 5.3.

Ypc, 2012 lectricity Network Regulatory Framewargsl 95
%8pC, 2012 lectricity Network Regulatory Framewargsl 95.

Under the NER, forecasts are used, so that any actualspesrd on capex does not translate into higher

allowable revenue during the current regulatory period. But since actual diped into RAB, it resulted in
higher allowable revenue in the next regulatory period.
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demanding a return that is commensuratdth the risk of the project; and

(b) The government lends to therfin at a rate that does not include a properly
calculated competitive neutrality fee: so that the borrowing cost of the firm is at a
level that it would face if it acquired private debt.

6.60 Itis clear from Government and NBN Co statements that these consliticmnot metNBN Co
is agovernmentownedenterprise, with guaranteed government provided equity of $30.4
billion, up from $27.5 billion in the previous corporate pfAHNBN Cand Australian
Government entered into a funding arrangement on 22 June 2fMBtanteeing Government
funding equity to fund the rollout of the NBN, with such funding being conditional on the
annual appropriation process!

6.61 The DBCDE also confirmed that the Government has internalised the market risk faced by a
commercial entity:

The project is being financed by the government because it is best able to mobilise the
capital required and manage the risks involved, rather than the private sector which
would require an additional risk premium for risks controlled by
government®*Jemphasis added]

6.62 One policyreason for NBN Co is that the private sector would not be able to achieve
D2OSNYYSyiQa oNRBIFIRolIYyR 202S00GA3Sa 06SOFdzasS A
commercial return.

6.63 Itisclear that NBN Co faces a subsidised finan@tgmuch below what the market would
require to fund the NBN project. It is therefore not appropriate to set the regulated WACC at
GKS YIN]SG tS@St ola SadAYIGSR 6@ b.b /2Qa S
to overinvest. This would resuin inefficient transfer from consumers to NBN, @atalling
around $31 billion in 204&nd therefore would not promote the LTIE.

2 NBN Co, 2012, Corporate Plan 225, p.73.
2! NBN Co, 2012, Corporate Plan 225, p.78.
22 duoted by AGCNCZD11, NBN Co, Investigation No. 14, lira, November, p.32.
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Section 7. Pricing commitments in the SAU

7.1

7.2

KEY POINTS
1 There are two distinct pricing periods:

o Initial pricing during build phasghere pricing should ensure smoof
transition and takeup of services; and

o Cost recovery after the build phases, enabling recovery of efficien
cost incurred during build phase.

9 The pricing regime is lacking appropriate oversight to ensure prices are, :
will be, set at levels that promote the LTIE over the 27 years of the SAU.

9 Initial pricing in the SAU is not suitable for anchor pricing because:

o0 Proposed AVC/CVC price structure will result in higher prices ove
time as usage increases;

0 Some existing pructs will face higher prices for the same
functionality than under legacy networks; and

0 Some new products are set at a level that prevents RSPs from us
the service.

1 Consultation with industry has been less than satisfactory and there are
significant unresolved issues in relation to initial prices in the SAU.

The effectiveness of the SAU to ensure future investments and future prices promote the LTIE
over the full27 yeartimeframe has been addressedsaction 4 This section looks at

€) the level of oversight afforded to the ACCC; and
(b) the initial price structure and levels in the SAU.

Optus concludes that the pricing arrangemeptoposed in the SAU do not promote the LTIE
because:

€) The pricing regime lacks appropriate independent oversight to ensure that prices
are set, and continue to be set, at #ds that promote the LTIE during the build and
post-build phases.

(b) The initial pricestructure and levelgcluded in the SAU are not suitable anchors for
current orfuture services. Further, proposed NBN pricing means that some existing
products will facesignificantly higher prices for the same functionality than under
legacy networksThis undermines the pricing objective during the initial build
phase.

(© The individual price limit increase is inconsistent with the stated pricing intention on
NBN Co, and nyaovertime lead to anchor prices that are not appropriate. This
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to be inconsistent with the LTIE.

(d) NBN Co has almost unfettered abilitydet prices for new products of zero rated
non-reference products at any level. This problem is enhanced during the ICRP,
where NBN Co witaceno revenue cap.

(e) Little regard has been had to prices in the pbsild phase that ensure total
revenue reflects anfécient cost recovery profileDuring the ICRP NBN Co is free to
maximise revenue without regulatory interference. This may also lead to significant
price shock during the transition from ICRP to the first year where the revenue cap
applies. This may rekun total revenue being reduced by around 30% in one year.

7.3 The SAU must be assessaghinst the criteria contained the CCA specifically that the SAU
is in the LTAE, The ACCC has stated:

Ly GKS 1/ /71 Qa @ASéI LI NI Al@drdeledtlofieduNdrsaf |y R
they are likely to contribute towards the provision of:

- Goods and services latwer prices
- Goods and services of a high quality, and/or
- A greater diversity of goods and servi¥$emphasis added)]

7.4 The Australian Compigon Tribunal has expressed a similar view on the legislative criteria,
havingstated that:

X (i Rnferests of the enelusers lie in obtaining lower priceghan would otherwise be
the case), increased quality of service and increased diversity andisqrpduct
2 T ¥ S RA[gmphiasis added]

7.5 This has been recognised by the ACCC Chairman in a recent speech where it was highlighted
that one of the main challenges the ACCC faces in the communications industry is its role in
ensuring that the NBN arrangemsnwork in ways that continue to promote robust
competition in the sectar

A key issue will be ensuring there are strong incentives for the NBN to continue meeting
customers massively increasing data needs, and at reasonabl®tost.

7.6 TheACCG@aces some challenges in managing this balance at the current time; and to ensure
its approach is appropriate for the nex? yeas:

?®CCA, 452BCA
24 ACCC, Telecommunications servigegclaration provisions: a guide to the declaration provisions of Part XIC of
the Trade Practices Act, July 1999, p.33

2% seven Network Limited (No[2p04] ACompT 11 at [120]

1717 unmMHE d! RRNBaaAy3d (GKS 1 & BpedtiNby @SRed SinERairngah, 28t NRA O A (
October 2012.
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(a) First, the NBN is nemfrastructureof significant scale and uncertain cost. The build
phase is predicted to continue UihR021 and it is far from clear the level of efficient
costs likely to be incurred, and the extent of any inefficient costs incurred.

(b) Second, the NBN will enable new technology and products to be delivered 1o end
users. It is difficult to predict the steture and level of prices to promote the LTIE. It
is also difficult to anticipate the specific product design, and the pricing of each
component.

(© Third, the NBN is being deployed at a time of rapidly changing market demand and
design of market products. i difficult to anticipate what the BAO or EAO should
be throughout Module 1. While broadband may be the focuslBN Caow, it may
develop that multicast and content delivery becomes the key revenue driver.

7.7 These unknownidicatethat the ACCGhouldbe afforded flexibility as to how it can manage

the competing interests of lower prices and adequate return to NBNFézibility is important
given the differing pricing objectives that are likely during the build and-posd phases.
Initially, efficient pricing may require prices to be anchored to existing services to as to
encourage takaip and smooth transition from legacy products. However, after the build
phase, prices will need to be set to ensure that total revenue reflects and efficient cost
recovery path.

7.8 At the current time, there can be no certainty as to what the efficient price structure or level

will be over the initial regulatory period, or throughout the 21 yeas of the SAUThis is
magnified by the fact that no party knows whaiet efficient cost of building the NBN will be.

7.9 The only statement that can be made with any degree of certainty is that a pricing regime that

locks in pricing mechanisms for the initial regulatory period; and for the remaining period of
the SAU, without aglquate flexibility is not sufficient to promotie LTIE over tha7 year
lifetime of the SAU.

7.10 In saying that, however, the efficiency of the starting price anchors in the SAU will influence

whether future prices remain efficient and whether the LTIE asrmted now and overtime.

Appropriate oversight of prices

7.11 In developing its overarching pricing stratetyBN Co states

The pricing strategy should allow NBN Co to balance, over time, the competing needs of
maintaining high rates of takep of the NBN (tlmaugh affordable AVC prices) with high
rates of usage of the NBN (through affordable CVC prices). Striking an effective balance,
and having the flexibility to adjust it dynamically is very important for NBN Co, Access
Seekers and their End Users given tkiterg of the economies of scale and scope
associated with the NBN and also the need to account for evolving technology,
applications and demand over tB88 yearterm of the SAJY’

207

NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2012, p.100
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7.12  Optus agrees that flexibility is required to ensure prices are appropriately set during and
between the build phase and cost recovery phase of the NBN. However, flexibility is only
afforded to NBN Co to change pricing: there is no flexibility afforded2t@@Recent history in
the telecommunications industry demonstrates the potential downside to granting too much
pricing flexibility to a monopoly supplier of services.

713 hLdidza | t42 SELINBE&Sa aSNA2da O2yOSNY SAGK b.

In addition to its modiarity, the revised SAU approach provides a greater role for
incentive mechanisms than the original SAU. These mechanisms are intended to operate
together so that over th80years of the SAU it is commercially rational for NBN Co to
make prudent and effient expenditure decisions (subject to meeting service level
commitments) and to make economically efficient pricing decisions (subject to meeting a
range of short term and long term price commitments).

Consistent with these incentives, NBN Co will haseretion to set initial prices for new
products and ongoing prices for existing products (with no conferral powers on the ACCC
to determine such prices), subject to compliance with SAU commitii&nts.

7.14 This essentially confers almost all pricing powers tdlXIB®, thereby further entrenching its
ability to extract monopoly rentdt is shown in the preceding sections that the provisions in
the SAU designed to ensure efficient expenditure are inadequate. This cannot, therefore, be
the sole justification for gmreting NBN Co exclusive discretion over how prices are set for initial
and new products.

715 hLJidza Q O2y OSNJY & Ihat KBNsCS @eSommitteNs i@ £dporatd Mato
lower prices in both real and nominal terms

The 201215 Corporate Plan retainhd assumption thaboth CVC and AVC prices will
fall over time in both real and nominal termgHowever] NBN Co retains the flexibility
to modify the rate at which future prices are decreased in the event that actual data
usage and/or speed growth is highar lower than assumed in the 2013 Corporate
Plan.?®® [emphasis added]

7.16 Whilethis assumptionis welcomedthe SAU governs the operation of NBN Co for the B&xt
years, which iswell beyond the timeframe that any pricing aspirations in the 2012 Corporat
Planwould reasonably be expected to apply. Furthbis statement of intent for the
reduction of CVC and AVC prices in both real and nominal terms has not been included in the
SAU. As such, there is no binding commitment for NBN Co to reduce its albaesess
prices over times.

7.17 Optus submitghat the ACCC should ensure that the pricing arrangements for thelldBN
consistentwith the following objectives:

2% NBN Co, Incentive Based ModuBkU: Design Principles, 20 June 2012, p.2
2 NBN Co, Corporate Plan 2018, 6 August 2012, p.61
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(@)

(b)

(€)

(d)

(e)

(f)

Encourage efficient expenditure to provide the lowest sustainable cost of service
acknowledginghat the overall revenue cap will not apply during Moduje 1

Provide incentives for efficient tariff structures to encourage efficient utilisation of
the network, ensuring that CVC pricing does not lead to negative outcomes

Promote a sustainableompetitive and innovative retail telecommunications sector
by keeping access prices low and encouraging retail innovation;

Provide sufficient price certainty to NBN Co to enable iht@st and manage its
business;

Provide access seekers with sufficieattainty to invest and manage their
respective businesses; and

Ensure that longerm prices beyond Module 1 are able to ensure that total revenue
is set in a manner that promotes efficient recovery of costs incurred during the
build phase of the NBN

7.18 Optus acknowledges that this may not be possible to manage these competing objectives
within the current structure of the SAU, given the proposed fixed principles in Module 0 and
Module 2.As such, consideration should be given to alternative structuregxample, as
discussed isection 2

7.19 The remainder of this secticassessethe structure and level oinitial prices contained in the
SAU The proposed individual price increase limit and the initial pricing princgplesliscussed
in section 4

Concerns over thefice structure

7.20 Optus remaingoncerred with the pricing for certaincurrent access and variable components
under the proposed price structure. As such, the views set out in its previous submissions
regarding the twepart tariff structure largely remain unchanged®

7.21 A number of these key concerns are reiterated below

(@)

(b)

(€)

The twopart tariff structure proposed by NBN Co requiresesamination. While
Optus concedes that the AVC and CVC construct may not change, the initial price
structures set for these component eds to be justified;

Competition in downstream markets is already constrained by consumer willingness
to pay. As such, the linear pricing approach NBN Co has proposed for its fixed access

component will likely stymie any hope of a rapid adoption of higipered plans and
take-up of data rich services and applications; and

The situation remains that there has been no consultation, or assessment
conducted, on the methodology used to determine and set the initial prices. This

WS TFSNI (2

hlLlidzZaQ al NOK HnanmMH &addzoYAdaizy G2 GKS /]

undertaking, Section 3 and Attachment 1.

PUBLIC VERSION 93

{ c



means there has been insufficieinformation available to industry to assess the
appropriateness of the price structures and initial prices.

7.22  First Optus considers thahe current proposed ratio of fixed to variable cponents needs
to be rebalancedAs noted throughout this submissiatine key objective for prices during the
build phase of the NBN should be to encourage fagend efficient use of the NBN. NBN Co
shoulddesign its tariffs to encourage maximum talge and usage of the network

z

7.23 Thisis particularlyelevanta A @Sy b. b / 2Qa | O0ly2¢ft SRASYSy G (K

Average Revenue Per User (ARPU) will initially be driven mosii§Cbgvenue, but over
time it will be driven to a greater degree by CVC revenue as usage of the NBN
increases™

7.24 The ACCC has also previously acknoveddigat different pricing structures can have different
impacts on downstream market&’* For example, the ACCC notes that a large fixed cost
component may advantage larger access seekers since it can be spread over a larger customer
base. Optus does not csitler this to be a real risk in the context of the NBN. This is because a
ddzoadl yadAlf LINRPLRNIA2Y 2F I O00S&da aSS{SNaQ O2
of the NBN access fee and therefore scale advantages may only have a limiteddmpact
user prices and downstream competition.

7.25 However, a large variable component which has only a tenuous link to costs of supply can have
damaging effects in downstream markets by discouraging the adoption of higher speed plans
and the takeup of datarich services and applications. This is because customers are unlikely
to move up the speed tiers if they know they will be faced with a substantial increase in the
cost of the service, which would be an inevitable result given the high variable component
AYLIE AOAG gAGKAY GKS O2yaidNdHzOG 2F (GKS | 00Saa
given existing pricing arrangements. Lower taleand usage of data will in turn effect
innovation for data rich services and applications, which arenpted as major benefits of the

NBN.

7.26  The impact of high variable CVC pricing is shoviigime 31 where the expected growth in
customer usage is likely to result in a real price increase of 32% over thefiretlis of the
SAU.

7.27 Irrespective of whether the CVC component of pricing seems reasonabletodayen
2RI &@Qa (i thaAOCChustdmisiatiEfigd that the proposed pricistjucture
remainsreasonable over the lifetime of the SAAhd specificall, whether reliance on CVC to
contribute a larger proportion of ARPU over time is adequate given the lack of enforceable
commitments to lower CVC pricind\s demonstrated by the pricing example in paragraphs
4.115to0 4.124 CVC will have a significant impact on total price, especially asiskde is
predicted to grow at around 30% on a compound annual average.

“'NBN Co, Wporting Submissiog NBN Co Special Access Undertaking, 28 September 2012, p.100
212 accc, NBN Co Limited Special Access Undertaking, Supplementary Consultation Paper, February 2012, p.40
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7.28 As indicated by industry, it is expected tluta usage is likely to more thareble over the
next few years. As such, industry expects CVC pricing to materially impact on the affordability
of broadband packages within the next 5 years. A&E@nust ensure it has sufficient
flexibility to ensure the structure of pricing does notdede on the development of the
broadband market.

7.29 Secondbroadband customers do not generally pay for data usage and certainly not in the
linear manner proposed by NBN Co. In fact, intense competition for broadband customers has
resulted in internet sergie providers (ISPs) increasing the data allowances with little or no
change to the average prices paid for such servidesket Clarity has recently highlighted this
factwhenitnotedthatt LY ISy SNl 3> L{ta KI@S FT20d&zdaSR 2y
NI G KSNI GKIy &K adhddndediBey h2 B y i A 0O 2wilingné&sStNa (0 K |
pay for its higher speed and functionality services will grow over time (supported by new
F LI AOFGA2ya ¥R LI GGSNYya 2F dzAaSoO dé

7.30 To this extent, Optus again testhat NBN Co has put forward no evidence to suggest that
customers will be willing to pay the levels of premium over current broadband access prices
AYLX ASR AY b.b /204 ¢gK2fSaltS I 00Saa LINAOAYS3
compete br share of wallet with many other servicdhere is no evidence before teCCC
that the proposed price structure will promote the pricing objectives during the build phase: to
promote takeup, usage and ensure smooth transition from legacy prodiicthie absence of
such evidence, NBN Co has not discharged its affirmative burden to satisfy the ACCC that the
pricing in the SAU is reasonable and promotes the LTIE.

731 Finallyl f 6 K2dzZaK GKSNB Aa y2 02aid Y2RSt G2,ithaasSaa
would be expected that the additional cost to serve customers on higher speed tiers or for
incremental data would be very loff” It is therefore important to strike an appropriate
balance between these factor the context of pricing during the Hdiphase, it would bén
the interest of consumers and NBN €aand therefore most likely promote the LTIEIf end
users were encouraged to embrace the higpeed potential of the NBN.

Concerns over thenitial price levels

7.32 NBN Co has included a largeiite of initial prices in Module 1 of the revised SAU, in the form
of both reference and nosreference offer$'® Optus notes that with the explicit exception of
the Basic Access Offer, which is specified in a summary of the NBN Definitive Agreements with

213 Market Clarity, Broadband download behaviour in Australia: Titeotinect between allowance and usage,

January 2011

?““NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2012, p.100

1> As a result, a low variable charge may encourage customers to use more (and faster) data with litigpaost

on NBN Co. However, a very high fixed component associated with a very low variable component may discourage
the takeup and retention of customers.

eKS 1S58 RATTFSNBYOS o0SAay3a (KEFEG NBFTSNBYyOS azZiFEAKIINE Ag/A fiifK
context that it cannot be withdrawn over the entire duration of the module and that its prices remain frozen in

effect for the first five years of the SAU then similar to fieference offers will be subject to the designated price

controls.
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Telstra to be $24 per month (inclusive of the 12/1Mbps AVC_TC4 and Uall)other prices
K @S 0SSy RSUSNXYAYSR G b.b /2Q&8 RAAONBUAZ2Y T

7.33 The prices for the various components of the NBN Access Service have also since been widely
published in the NBN Co Corpte Plan, as well as other NBN Co documentation such as its
Product and Pricing Papers; however the information in support of the prices starting at those
levels remain$imitedornonSEA &4 Sy i ® ¢2 GKAa SEGSyiis b.b /2
initial prices for their entrylevel product$'® are as follows:

€) NBN Co has an incentive to promote takeand competition in downstream
markets.BecauseNBN Co is not vertically operated, it has the incentive to price
new products in such a manner as to develop the new market;

(b) NBN Co has an incentive to ensure faisruptive transition from legacy networks
G2 b.bd DADBSY bnlybstatus?iid therafokeanis hierest t&
ensure that RSPs are able to price NBN services in a manner consistent with existing
services;

(© NBN Co claims that the initial prices have been subject to widespread consultation
and it is unaware of any remaining complaifrtam industry; and

(d) b.b /2 y2G8a GKS ' /// Q& 01y2¢6tSRISYSyY
LBAS FAB?®

7.34 The initial prices put forward by NBN Co in the SAU clearly are nebasstl. This is
appropriate at this stage of network deployment. It igegted that during the build phase,
the objective of NBN pricing should not be efficient cost recovery but rather promotion of
usage and takeip. NBN Caecogniseghis by staingthat it has an incentive to price products
in this manner (includingnsurirg smooth transition from legacy technology).

7.35 However, such incentive only holds during the build phase (Module 1). Upon entering the cost
recovery phase (which would be covered by Module 2 and Replacement Modules), the priority
for setting prices should b® ensure efficient cost recovery profile. There is a risk that
establishingone set of pricing principle®r a27 yearperiodto cover both phases could result
in inefficient pricing over timeAs noted above, there is a lack of flexibility to amendsthe
LINAOSa oaSyid b.b /2048 SELINBaa sgAfftAyadySaao
LINEY2(3GS b.b /2Qa AyuSNBadGa yR y2i ySOSaal NA

7.36  Notwithstanding temporal concerns, Optus highlights that the current pricing proposals do not
meetNBN 2 Qa4 aGFGSR 202S00A0Sad ¢KS OdzZNNBY  LINR (
new products and revenue streams; may not ensure smooth transition to NBN; and have not
been set in a manner consistent with industry feedback.

eSSt aliNI T a¢StadN; aadya b.b 5STAYAGASS 1 ANBSYSylGags

B For instance, Schedule 1C sets out the full suite of reference offers including the Basic Access Offer (12/1Mbps

AVC_TC4), the Enhanced Access Offer (25/5Mbps AVC_T@H¢ &tahdard Business Offer (25/10Mbps
AVC_TC4); while Schedule 1D set outs all other includedeaierence offers.

“NBN CoSupporting SubmissionNBN Co Special Access Undertaking, 28 September 28dtibn 6.6.
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7.37

7.38

The justification put forwardby NBN Co therefore does nlodld. In addition, NBN Co has not
provided any evidence that its proposed pricing is consistent with legacy products, or that it
will promote the LTIE. Absent such evidence, NBN Co has not affirmatively discharged its
burden tosatisfy the ACCC that the terms of the SAU are reasonable.

¢t2 GKA& SYRY hLlidzaQ 2dzif AySa AdGa O2yOSNya
€) Failure of proposed prices to encourage new products and revenue streams; and

(b) Failure of proposed prices to ensure a smooth traosifrom legacy products.

Encouraging new products and revenue streams

7.39

7.40

7.41

7.42

First, in relation to setting initial prices based on balancing the incentives faced by
stakeholders, Optus considers the price levels propdgeNBN Cdail to meet the objective

of meeting the shared incentives of Customers and NBN Co, let alone the individual incentives

of any party other than NBN Co itself.

For example, industry and NBN Co have shared incentives to both develop new revenue
streams based on NBN products for downatremarkets, whilst encouraging takg and
increased utilisation to make use of these new capabilfi&$n contrast, and in relation to

individual incentives, NBN Co considerstha® dzS (2 AiGa ¢é6K2fSalfsS 2yfteé
competing retail intereé$ G KIF G Yl & RA&AG2NI AdG&a AyOSH#iAoSa

It follows that in taking both the shared and individual incentives outlined above NBN Co has
tended towards using its own incentive to justify the reasonableness of all initiakprice
proposed. The fact that NBN Co will operate undehalesaleonly status does not provide
sufficient justification that it will always set &fent wholesale access pricéeliance on the
willingness of a monopoly provider to set efficient pricesriikely to promote the LTIE

Notwithstanding the risks associated with relying solely on a monopoly provider to set
efficient prices over time, it is clear that NBN Co is currently proposing pricing for new
products that is inconsistent with its stated intentions. For example, iniogldo multicast
servicet a service that should open new revenue for NBN Co and for which it should be
interested in promoting proposed pricing demonstrates that NBN Coaspricing in a
manner that promotes the takep of the service.

The ability tadevelop multicast products and market

7.43

NBN Co has priced multicast as a premium product. NBia§recognised there is a
subscriber threshold under which multicasting makes no commercial sense. Before RSPs are
FofS (2 2dzadATe dzadictehdy most have A @itizdl massiof sifscbibess.i

LJIN

The key concern for RSPs is what that critical mass is and what content is needed to achieve it.

This equation is further complicated by the wholesale price point at wRBN Cdas decided
to price itsmulticast product.

220

221

NBN Co, Supporting SubmissipNBNCo Special Access Undertaking, 28 September 2012,.p.110
NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2012, p.110
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7.44 [CiC]
7.45 [CiC]
7.46  [OQ

7.47  The multicast product will only grow in the short to medium term if NBN Co adopts a pricing
construct that is consistent with the low retail ARPU that {ppemium content can attract in
the Australian market.

7.48 In addition to the price, the noprice conditions make it more difficult to successfully supply
the NBN multicast produchNNBN Co has required that multicast and broadband be provided by
the same RSP. That is, there can be no-tivetop multicasting though the NBNNBN Co
statesthat this is not solely due to technical reasons:

It will not be possible for an End User to acquire a Multicast product from one Service
Provider that is supported by a Fibre Access Service by another Service provider. While
this limitation exists primarily due to technical constraints, it also enables Service
Providers to retain full control over the operation and reliability of the Multicast product,
as well as facilitating a simplified fault management procéss.

7.49 This restrion on the retail market is likely to have a substantial reduction in competition in
G§KS R2gyaidNBIY odzyRf SR Y I-iNpoSed strictioridd NIi | y (i f & 3
competition locks in the monopoly supplier of premium content (FOXTEL) to just oneeintern
provider (RSP). Or at best, RSPs with which the monopoly premium content supplier decides to
negotiate.

7.50 Importantly, this seimposed rule removes endserschoice foraccess premium content. If
end-users want access to key premium live sp¢AFL, RL, cricket, EPL;L&ague) enelsers
must have a subscription with FOXTEL. Ifesers also want an internet connection, they
must choose an RSP to which FOXTEL provides wholesale services.

7.51 It appears that NBN Co hasluntarily chosemo restrict compeition in the downstream retail
market by requiring bitstream AVC and MAVC be provided by the same provider. The
development of the multicast service in this manner is evidence that the claim NBN Co has the
same interest as endsers imot correct

752 ltshadzf R 6S Ay b.b [/ 2Q& AYyuUSNBad (2 LINRBY23GS dzLX
possible so as to maximise multicasting wholesale revenue through NBN. In the future world of
triple-play bundles, availability of premium content will 8&ey to RSP profitality. Thus, it is
foreseeable that the demand for provision of IPTV (either OTT via bitstream service, or
through dedicated multicast product) by RSPs will growo long as access to content and the
cost of multicasting is reasonable.

?22NBN Co, 201NBN Co Fibre Access Service MultigaSt
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Smooth transitiorfrom legacy products

7.53 Secondthe access prices levied by NBN Co will be a critical factor influencing consumer take
up and demand for services on the NBN. Crucially, the initial price structures are likely to have
a longstanding influence on future pricasd price structures. It is therefore imperative that
careful consideration is given to initial prices and price structures to ensure-diguptive
transition from legacy networks to the NBN.

7.54 Optus submits that a key objective during the build phase is to promote efficient and smooth
transition from legacy products to NBN producihie ACCC takes a similar view:

¢KS AYAGALFE LINMEOS groddc® Ndvebbeeb sef vatiraferedmé i NB
legacy wholesale pricé§’

7.55 However, thatthe same issues outlined above (and the lack of evidentiary proof that such
Of FAYa INB 2N gAff K2fR (NHzS0 O2yldAydzsS (2 02
the context of a dynamic market emenment. Specifically, the current reference offers in the
SAU are unsuitable for businessasd would significantly increase the cost for small
businesses.

756 [Cig
Standard Business Offer

7.57 A range of business products have recently been announced by NBMi€gection
summarises the key findings in regards to:

@) Relationship between NBN prices and retail business case;
(b) Response of NBN Co to the reaction of industry; and

758 'y laaSaavySyid 2F GKS FSIGdaNBa 2F GKS aidl yREFN
cugomer feedback, and likely impact on the development of downstream markets, shows that
b.b /2Qa OfFAY (GKIFG A0 A& ylradaNItte AyOSyilAcg

to promote downstream markets is not correct.

7.59 This can be seen lypmparing the cost to supply a standard business internet connection with
committed information rate of 2Mbps.

7.60 The standard business offer (SBi®Ohe SAUncludes the following components:
(@) AVC with 25Mbps F€downlink and 10Mbps F€uplink; and
(b) Symmetic 500kbps T@ CIR link.

7.61 The SBO is a reference offer and is costed at $53 per month, and will remain at that level until
2017. The SBO contains sufficientIT@andwidth to allow 4 line€* Thus, it is possible to
combine basic internet access with a lgasiimber of phone lines.

22 ACCC, NBN Co Limited 2012 Special Atcetertaking, Consultation Paper, November 2012, p.46
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7.62

7.63

7.64

7.65

7.66

Optus notes howeer, that the provision of bestfforts bitstream (T€ AVC) is not sufficient

to supply business grade services. Current business services contain a committed minimum
bitstream rate. In order for this to occur, Qs would need to acquire additional symmetric
AVCs with CIRhe options under the SAU are to purchase an additional:

€) TG1 AVC with symmetrical 2Mbps CIR f&8% per SIO per monttor
(b) TG2 AVC with symmetrical 5Mbps CIR for $32 per SIO per month

These poducts are norreference offers and subject to the GR5% individual price increase
limit. The T& product is not planned to be introducenhtil the second half of 2013herefore
to replicate the serviceequires the use of the FCproduct

In additon, Optus would need to acquire upgraded standard seteieels in order to provide
the same level of service provided under existing busipesgucts Optus would need to
acquire theenhancedl2 SLA pador an additional $15 a month per St®This fee is also
subject to the yearly price increase limit of @F%.

Finally, Optus would need to acquire sufficient CVC capacity to ensure a continuous level of
throughput consistent with the level of CIR. So, for a 5Mbps CIR, a CVC of 5Mbpseatsbusin
grade contention is required. In addition sufficient CVC is required to ensure the/diCe
service, without contention.

The combination of these product elements are shown below. There are two distinct prices:
prices before the T2 AVC product imtroduced (flagged to be second half 2013 in the Initial
Product Roadmap)nd prices after T€ is introduced.

TABLE 1 STANDARD BUSINESS PRODUCT

Product Componen{now) Price Product Componen{H2 2013) Price
AVC 25/10 T@ AVC 25/10 T@

500kbps T& CIR $53 500kbps T@ CIR $53
AVC 2/2 Ta CIR $132 AVC5/5TG2CIR $32
CVC 2Mbps @ 4:1 contention $10 CVQMbps @ 4:1 contention $10
CVC 500kbps @ 1:1 contentio $10 CVC 500kbps @ 1:1 contentio $10
Enhanceel2 SLA $15 Enhancedl2 SLA $15
Total per SIO per month $ 220 Total per SIO per month $120

7.67 The total cost of providing businesgyrade internet connection with a 2Mbps CIR using Optus

Ethernet over Business grade IEaBDSIgnd using NBKEost outlined abovegéndto-endis
compared belowThis includes all additional costs required to provide the service. The EoBDSL

*SBO includes 500Kbps of TGvith each line requiring 110Kbps, as per ITU standard G.711.
*%% CluselD.3.2 Other Charges
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7.68

7.69

7.70

product will be directly replaced with the NBN service. It is therefore, a relevant service to
compare the claim that the pposed NBN service promotes smooth transition from legacy
products.

[CiC]
[CiC]

It is clear from this that the current product components needed to replicate existing business
grade servicewiill result in higher prices for internet access. Thiagensstent with the claim
made by NBN Co that it is pricing existing services to promote smooth transition from legacy
products.

Multiple business phone line solutions

7.71

7.72

7.73

7.74

7.75

7.76

In addition to the SBO, there are a range of other business products currently in the market
which appear inconsistent with the pricing put forward by NBNT®e. most common is the
multiple phone line solutionm the traditional PABXype business producfCiG

Optus naes that the SBO product in the SAU contains sufficierit B&hdwidth to dbw 4

lines?* Thus, it is possible to combine basic internet access with a basic number of phone
lines?” However, many businesses require more than 4 lines. No other reference or non
reference offer contains sufficient included-I@apacity to allow forrgater than 4 phone

lines. As such, the analysis below is on top of the busigeste internet service adopted. For
consistery, the NBN prices are compared to the Optus Evolve Voice service, which provides
for a multiple phone line solution. TH¥BNpricedoes not include internet acceéise. the AVC
needed for bitstream access)

[Cig
[Cig

In conclusiona business would incur significantly greater costs under NBid @aintain
multiple phone lines, at the same level of service tisadvailableri the market nowOptus
submits that the claim by NBN Co that its pricing is consistent with existing products in the
market is not correct. There is direct evidence to counter the assumption bi@@&Ehat
G¢KS AYAGALFf LINFewPaduck 2avé been bet Witk roféren&e yolelydey
gK2t Sal {8 LINA OSa ¢

Consequently, serious doubts exist whether the pricing structure and levels proposed in the
SAU are consistent with the LTIE. Furthermore, NBN Co has not provided any additional
evidenceto support the claim that proposed pricing in the SAU is reasonable and meets the
statutory criteria.

2 SBO includes 500Kbps of T,Gvith each line requiring 110Kbps, as per l@&odard G.711.

227

Noting the above discussion that the SBO is not sufficient for busgrasie internet service.

228 ACCC, NBN Co Limited 2012 Special Access Undertaking, Consultation Paper, November 2012, p.46
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Consultation with industry has not been adequate

7.77 Third, NBN Co hataimedthat that the proposed prices have been subject to comprehensive
consultation with industry stakeholders, and as such was well informed that the initial prices it
has published were set at an appropriate levél.

7.78 In the Supporting Submission, NBN Co justify the level of initial gr&cesdon extensive
consultation with its customs and that NBN Co has remained open to considering changes.
NBN Co, in effect, argue that effective consultation with industry has resulted in it pricing in a
manner consistent with market needs.

7.79 NBN Co submitthat:

€) The initial prices set out in the redd SAU are the result of an extended process of
consultation with Customers.

(b) A number of issues have been raised by Access Seekers, and NBN Co has been
responsive in working to resolve these, for example by:

0] Introducing the CVC transitional rebate to a€éss concerns about CVC
affordability while the NBN is still being built out in respect of a
particular CSA; and

(i) Developing a new entrevel Multicast AVC speed tier, to smooth the
transition of IPTV services from legacy networks to the NBN.

(c) Atthecurreii GAYSSX FTNRBY b.b /2Qa LISNRLISOGAGSS
issues in relation to the initial prices in the SRU.

7.80 Optus submits, however, that despite some consultation on proposed prices having had taken
place, this process was neither adequgt@ NJ NP odza i Ay GKS Ay RdzaiNEQ
consultation experience.

781 C2NJ SEFYLX ST b.b /2Qa O2yadzZ GdrFrdiAz2y KSEtR Ay N
(version 1, published December 2010) essentially led to an outcome that reflected alonost
change, let alone any substantial change, in the final Product and Pricing Paper (version 2,
published December 2011). This is despite numerous industry submissions on the pricing
matters set out in the Product and Pricing Pattext identified consisgnt sentiments and
concerns with the pricing structures and arrangements being proposed (e.g. the two part tariff
structure and initial prices being set too high).

7.82  Althoughan opportunity and forum was provided to raise concerns, the consultgtioness
remainedone-sidedbecausehere was no feedback provided in the form of a final decision or
supporting document outlining how NBN Co even took into account the comments provided
by industry. This lack of transparency therefore entrenches industry scaptamd lack of
comfort in the pricing policies being pursued by NBN Co.

> NBN Co, Supporting SubmissipNBN Cspecial Access Undertaking, 28 September 2012, p.110
*NBN Co, Supporting SubmissipNBN Co Special Access Undkirig, 28 September 2012, p.110.
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7.83 In addition, Optus has raised several concerns regarding the approach taken by NBN Co to
0dzaAySaa LINAOAY3Id LG ¢l a KAIKEAIKISR GKIFG b.
inconsistent with current pricing and results in pricing that is significantly out of line with
current market rates. NBN Co did not respond to these claims, and there has been no change
to the prices.

7.84  The claim made that prices set in the SAU are suaf thére are no significant unresolved
issues in relation to the initial prices in the $&bs false and no weight should be placed
upon such claims

Reference to LBAS FAD

7.85 Finally, NBN Co also goes on to cite that

X in addition to apparent Customer &d .Ji YOS 2F b. b /2Qa AYAUA
Ffa2 aSSy FAG (2 dzasS GKS -A3eNi@fosafeckiing / 2 Q
price for the Local Bitstream Access Service in its July 2012 Interim Access Determination,
and that the ACCC intds to base the Final Access Determination for that service on

b.b /2Q& LINAOS&E 2y0S b.b ®#2 KIFa |y I LLNRJZ

7.86 However, Optus considers the above observation to be a loose comment, with the intent
dzy RSNLIAYYAY 3 (GKS LIS NEASDYSNY | IOOBNK & d2i0ISo 25 b2 ¢t
FYyR '/ /1 AyldSyadazy G2 aSa [.!'{ LINKdB#i ol aSR
NBN Co fail to reference that the ACCC reserves the right to alter the LBAS rate should it differ
from the NBN Co piuct:

The ACCC continues to consider NBN Co regulated pricing. The ACCC is able to vary the
LBAS FAD at a later stage if further consultation is needed in light of NBN Co regulated
pricing®®
7.87 It would appear to be a rather circular argument to say that AE@rovided any implicit
approval of NBN pricing given that the LBAS FAD states that should the ACCC set different
NB3dzZA F i SR LINROAY3I F2NJb.bx G4KS [.!'{ NXaGsS vl e&
[.!'{ NIXGS G2 b.b [/ 2 Qa&fmarkeddyr@mitstyides roOtpionNdE &y 6 SOt
ddzLILR2 NI G2 GKS y20A2y GKFG b.b /2Q4&4 OKFNHS Y

7.88 Inadditon,ii A& dzyOf SI NJ G2 é6KIG SEGSYy(d W/ dAadG2YSNI |
the only mechanism through which this may be inferrethie signing of the interim WBA, and
this in itself represents a highly sensitive issue. Despite numerous iterations and various
amendments to the draft WBA, since the release of the initial WBA consultation in May 2011,
the interim WBA was ultimately sigd by most ISPs in early 2012.

ZINBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September gA1® and p.111.

*2NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2012, p.111

28 ACCC, Local bitstream access service, Final access determination, Explanatory statement, October 2012, p.4

PUBLIC VERSION 102



7.89 Asat30June 2012, NBNConotedthatm NBGF Af &SNIAOS LINEB JARSNE
the retail market, had signed a WBA with NBN Co, providing a positive sign for the future of
retailko F AaSR O02YXISUAGA2Y dE

790 bSOSNIKStSaasx GKAA F2N¥Y 2F W dzad2YSNI I OOSLII
acceptance of all price and nqumice terms set out in the WBA, patrticularly given that the
counterfactual or consequence of not signing the WBA would have meainidility to
access NBN services altogether.

7.91 Therefore despite general discontent with the pricing structure and initial prices for the NBN
LINE RdzOi O2YLRYySyliasx (KS @ RkxRY i y2RF dayS Aot B ST S
future technology wasiewed to be of greater consequence

*NBN Co 2012 Annual Report, p.19

PUBLIC VERSION 104



Section 8. Product development and withdrawal

KEY POINTS

1 The efficacy and efficiency of the Ribécesseare undermined by explicit
carve out of any regulatory recourse or dispute resolution mechanism for
access seekers in the likely event of a Product Idea being rejected with lif
no feedback, or where confidentiality or IP provisions have been breache

1 The effect oftlausell3.3 is that any decision by NBN Co regarding
consideration of Product Ideas is virtually impossible to challenge given t
breadth of the discretion allowed to NBN.Co

9 The exclusion of all the products on the initial product roadmap the PDF
processs insufficient to ensure access seeker certainty that the product w
be developed or released

9 The Initial Product Roadmap and Integrated Industry Roadmap also fail tc
dispel concerns surrounding the lack of detail for each of thekaduct
attributes, allowing discretiofor NBN Cato specify a suistandard service
(i.e. lowerSLA that will subsequently be supplied.

1 Any product that has not been fully developed at the SAU Commenceme
should be subject to all other product developnt commitments, including
regulatory oversight over all price and nprice provisions before
introduction into the market.

9 The Minor Product Variatiatreshold is too high, largely given that NBN C
Aa y2i Ay | LRaAGA2Yy (122RSH&GHNRY!
any change however minor should be consulipoh and receive consent
from Customers from which it may directly impact

8.1 The SAU establishes a framework for NBN Co to engage with its customers to develop new
products, as well agary or withdraw existing products. As such, Schedules 1l and 2E set out
GKS 3ISYSNIf LINARYOALX Sa FTNIYS@E2N] dzy RSNLIAYYAY
withdrawal processes.

8.2 The operation of Schedule 11 and 2E, however, differ in a number of ways.

8.3 First the SAU commitments in Module 1 regarding product development and withdrawal will
be subject to the midpoint reviewlhe adequacy of the midpoint review is discussed in more
detail insection 3

8.4 Second, the PDF Processes are detailed in Module 1 and any ACCC decision following the
YARLRAYG NBOASS oAttt 2yfeé 6S O2y&aAARSNBR WoAy
period. This measnthat even though the Module 2 commitments are inferred to largely
WYANNRNR GKS O2YYAGYSylta aSié 2dzi Ay a2z2RdzxZ S ™
through of any ACCC decision on the PDF Processes into subsequent regulatory periods. As
NBN Co nas, the SAU will set out:
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The requirement to have a PDF, although in contrast to Module 1, no detailed
commitments are made in relation to PDF Processes. NBN Co considers that details
pertaining to product development processes may appropriately be dealt b
Replacement Module taking into account the effectiveness of the processes during
Module 1?%

8.5 It follows that the lack of opportunity to review the commitments set out in Module 2 further
entrenches access seeker concerns. Thizagnifiedgiven that the Replacement Module
process does not require a PDF Process Proposal to be submitted and given that this is
outlined in Module 0, this is also outside the scope of any review process.

86 C¢KANRX ¢gKAfS Al Alderms ano cohdBidhsiin tha2SAW areiternys andK I G
conditions in relation to section 152CBA(3A) of the CCA therefore should be assessed by the
ACCC pursuant to the criteria set out in section 152CBD(2)(b) of the CCA. It also concedes that:

X Al A& thi2ACEQG roal &lopiiak klternative view that some or all of the
conduct specified in Schedule 11 (Product Development and Withdrawal) may only fall
GAGKAY WAaLISOATASR O02yRdz00Q dzyRSNJ aSOilAzy

If the ACCC were to adopt such a view gfart of Schedule 11 of the SAU, NBN Co
considers that in accordance with section 152CBD(2)(cb) of the CCA the specified conduct
in Schedule 11 will promote the lotgym interests of endisers (LTIE) for the reasons set

out in section 10.3 of the Suppioig Submissioff®

8.7 While in principle NBN Co commits to establishing a commitment to engage in consultation
with its customers to develop new products, and vary or withdraw its existing products, this is
essentially contravened by virtue of the fact that thetire consultation process is only
available to customers, and not access se€Rérand is subject to further process limitations
Fd b.b [ 2 F&Fomatan@NB G A2y ®

@) Transparent access to information needs to be strengthened. For example, while
the PDF will provide the relevant forum through which Product Ideas are
developed, refined and disseminated, there is nothing in the SAU that requires NBN
Co to publish the outcome of any Assessment of Product Ideas (irrespective of
whether the Product Ideasa¥elop through to the PDF Processes or not).

(b) The PDF process is a closed forum, such that all participants must agree to the
terms and conditions underpinning the membership of the PDF. Notably, this
entrenches the Schedule 1I, Annexure 1, clause 12 camenits that Dispute
resolution procedures do not apply to the PDF.

235

NBN Co, Supportg submissior NBN Co Special Access Undertaking, 28 September 2012, p.95

2% NBN Co, Letter to the ACCC on NBN Co Special Access Undertakimgégaesy for clarification, 1 November
2012, p.1

37 pccess seekers may be allowed to participate in thetPtNR2 0Saa a4dzo 2S00 G2 b.b /2Qa
clouded with the air of uncertainty.

> NBN Co, Supporting submissiphIBN Co Special Access Undertaking, 28 September 2012, {3.182
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(© Even if a new product is introduced, there remains no regulatory oversight over the
introduction of the associated price that is applied, other thanuihenforceable
IPPcommitments set at in the SAU.

8.8 Finally, the SAU explicitly carves out a number of exceptions to the product development and
withdrawal commitments. These include any development, variation or withdrawal of
products which the required change:

(a) Has been covered by, or contghated within, the Initial Product Roadmap;

(b) ThatNBN Co is obliged to introduce and/or offer as a result of a licence condition
imposed under section 41(1) of the NBN Companies Act;

(© Is in relation to a minor variation or enhancement (which NBN Co itstdfrdenes
gAtt KIFE@S Wy2 YIFIGSNAIE FROSNES AYLI OG0 2\

(d) ThatNBN Co is required to withdraw as required by law or directed by Shareholder
Ministers.

8.9 Optus submits, however, that none of the exceptions should be allowed. This becomes
concern vhere it has been only been allowed under the discretion of NBN Co with no external
input from industry or access seekers to whom these commitment may directly or indirectly
impact.

8.10 The remainder of this section discusses each of the issues underpinnipgpthect
development principles, including role of the PDF Process; the product withdrawal principles;
and the products exempted from any of the aforementioned product development and
withdrawal commitments, including the role of the Initial Product Roagma

Product development requirements

8.11 NBN Co sets out its product development principles at clauses 11.1.2 and BEsluimary,
the general principles stipulated by NBN Co include:

(a) A commitmenttod RS@St 2LIAYy 3 t N2PRdzOG & GKI lent/ dzad2yY
RSYFIYR G2 68 O2YYSNDALfte OAlL6ES FyR TN

(b) Ly 20fA3FGA2Yy (G2 YSSUO (GKS WLISN¥YAGGSR &0:
Australian Government policy, the CCA and the NBN Companies Act; and

(© An encouragement to / dzefi grcipation in the design of Products, and
FIOAEAGIAS /dzaG2YSNI Sy3FasysSyd R LI NI/
fulfil the commitments outlined above.

8.12 Underpinning these principles is a key commitment which requiresihat. b/ 2 Y dza {
implement a PDF to engage with customers on the development or withdraweddicts.
ThePDF must identify and record all product ideas from customers, be the primary forum for
the development of product ideas, facilitate discussion and allow feedback disioneersé?*

29 ACCC, NBN Co Limited 2012 Special Access Undertaking, Gionda#iper, November 2012, p.41.
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As such, the SAU sets @aitSchedule 11: Annexure 1 the framework for the aforementioned
PDF Processes.

PDF processes

8.13

8.14

8.15

8.16

8.17

The PDF Processes govern the framewatkin which the PDF will operate. It sets principles

for participation; submission of a Product Idea; treatment of confidential information and IPR;
b.b /2Q& laasSaayYSyd 2F | tNBRdzOG LRSFT FYyR
important area of concerrsithe explicit carve out of any regulatory recourse or dispute
resolution mechanism for access seekers to employ in the likely event of a Product Idea being
rejected with little or no feedback, or where confidentiality or IP provisions have been
breached ¢ither unintentionally or otherwise).

For example the overarching PDF principles may in time prove problematidnstamce

clause 11.3.2 essentially entrenches the PDF Processes described in Annexure 1 as a fixed
principle for the duration of Module However these same prescriptive PDF Processes may
not necessarily be applied to the same extent in subsequent RegulatdpdBéi.e. though

not a core criten, it is possible that the PDF Processes may be modified as part of any
Replacement Module Applicatiéfy).

Optussimilarlyexpresses a number of concerns with the proposed framework including:

@) NBN Co has the ability tmspend or change the priority of the assessment and
development of a Product Idea. There needs to be an ability to review this
prioritisation to encourage Customers to participate in the PDF. This requires NBN
Co to be transparent in its decision makjprgcess

(b) Ceasing assessment and/or rejection of Product Idea needs to be justified based on
LTIE and not in NBN Qdbsolute discretion. ACCC needs to have the right to have
any decision reviewed when a Customer raises an appeal to a Rejection; lMatice

(© Clause 6.6 should be deleted as a failure to identity Customer IPRs should not result
in a Customer granting an unconditional and irrevocable waiver of all rights to bring
any claim against NBN Co or any related entity to infringement of the rights
adheiing in Customer IPRs

al yé& 27F h L) dzafam .2ty O/SANG EdistréidinAistis dperation,
facilitation and assessment of Product Ideas in the, Ribichplaces NBN Co in a significant
position of power to gdner confidential informationaswell asexplore and assess Customer
Product Ideas.

First despite the onerous requirements placed on access seekers to even provide a Product
Idea for consideratioft' the same level of feedbackmi®t required of NBN Cim its feedback

of the Product Ide&o the Submitting Customer. For examdBN Co alone maintains the
discretion to determine the progression of any Product Idea (with no consultation with

% Refer to Main Body, clause 4.6(b)(v).

241

Schedule 11, Annexure 1, clause 4.1.
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industry or other PDF members, where appropriateis failingto facilitate the open
transparent dalogue that the PDF seeks to achiétfe.

818 ¢KAa fI1 O1 2F GNIyaLI NSyoOe ILIISINAR O2y iGN NEB

NBN Co must communicate with Customers on adigeriminatory and transparent

olaira +Fo2dzi b.b /2Qa FrOGAGAGASE YR RSOAA
and variation.This transparency empowers Customers to ensure that each Product

Idea is julged on its merits and is accorded development resources that are

commensurate with the potential value of the Product Id&aNBN Co and to

Customer$® [emphasis added]

8.19 Optus emphasises that the efficient operation of terms and conditions within the Béwids
not be dependent on the level giood willbetween NBN Co and industry. It is foreseeable that
over the27 yearlifetime of the SAU, suahood willcannot be guaranteed

8.20 Secondwhile the PDF Processes criteria for assessment confers that NBN &ssash
Product Ideas in accordance with Schedule 11, nothing in that Schedule 11 (in either clauses
11.1.2 or 11.3.3) requires NBN Co to provide feedback (endorsement or otherwise) on the
Product Idea with respect to each of the general principles itseasspart of its assessment
criteria, nor is it required to be justified based on the LTIE criteria.

8.21 That said, the only requirement of NBN Co in the form of feedback set out in the SAU is in
relation to the Rejection of a Product Idea wheréby ¥ dydedides/in its absolute
discretion not to develop the Product Idea, it will publish a notice to that effect to the Product
Development Forum (Rejection Noticg giving specific reasons for NBN Co deciding not to
RSPSt 21L) §KS*™t NBRdzOG LRSI o¢

8.22 Following he publication of this Rejection Notice, it is therefore assumed that the Product
LRSI ¢éAaff OSIF&asS (2 SEAalG FyR 3IAGBSYy GKS SELX A
in the PDF Processes, there is no right of appeal provided to access seadexk f review of
0§KS RSOA&A2Y YIRS dzyRSNIb.b /2Qa lFoaz2ftdziS RA
AIAGSY GKIFG Yrye 2F (GKS FaasSaayvySyd ONRGSNRLF |
4021 2F b.b [/ 2Qa& I 0oAf A itpe.gimperevtimpySelate ttid S &2y I ©
potential value for a Product Idea over a longer time horizon

8.23 Finally, Optus notes that there should be greater alignment between the confidentiality and
IPR provisions set out in both the PDF Processes angniemtams and conditions.

8.24 Optus also acknowledges that the confidentiality terms set out in the PDF Processes should
also be tighter than the general confidentiality terms set out in the WBA, and is justified given
the more sensitive nature of the informatiorelmg provided. In this contexiyhile clause 5.1

*2This is highlighted by the factthétb . b /2 Yl & G +Ftyé GAYS adaALISYR 2N OKI
and development of a Product Id&Schedule 11, Annexure 1, clause 4.2(b)). Consequently, there may be a
significant delay in the proposed timing for consideration of a Product Idea.

*®NBN CoSupporting submissiogNBN Co Special Access Undertaking, 28 September 2012,

244ScheduIeLI, Annexure 1, clause 7.6.
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8.25

8.26

8.27

in the PDF Processpkaces the onus on the access seeker to specifically identify all
WAYF2NXYIGA2YQ G2 6S GNBFGSR da O2yFTARSYGAL
Fye Wwozifermdady A& fy20 RSTAYSR Ay GKA&A gl & O6A®
information is initially disclosed), then that information will not fall within the definition of

G/ dzaG2YSNI / 2YFARSYUGALE LYTFT2NXIGA2YED

Secondary to this, Optus has also previously querieetier all of NBN 2 Q&4 NA IKGa G2
disclosure in this context are necessary and appropriate (e.g. query why NBN Co would or
should need to disclose Pélated confidential information to its financial advisors or even to
government ministers, department aritleir delegates). That aside, given the potential

commercial sensitivity of the information being disclosed, access seekers should also be
afforded the opportunity to request that NBN Co should be required to notify the particular
Customer of any disclosei of its PDfelated confidential information under clauses 5.5 and

5.4 in the PDF Processes.

Similarly failure to identify Customer IPR should not immediately confer the conclusion of a
Customer granting an unconditional and irrevocable waiver of all rights to bring any claim
against NBN Co or any related entity to infringement of the rights adhering in Customer IPRs

More specifically, with respect R irthe PDF Processes:

@) Optus isconcerned by the inclusion of clauses 6.2 and 6.6. Clause 6.2 reguires
customeri 2 ARSYy(GATFTe GSEIFIOGfteé¢ GKS al GSNAI T &
intellectual property rights.If the customer does not identify material in this way,
the customer canot restrict how NBN may use that material, and loses its rights to
ONARY3 Fye OftrAY I3IFAyad b.b Ay NBftlFiGAZ2Y
that these provisions were previously included in the main intellectual property
provisions in a draft ahe WBA, and NBN Co deleted those provisions (and
replaced them with a more practical and CustoAr@ndly regime), following
customer feedback

(b) The same comment applies to clauses 6.5(c) and (d) in relation to third party
intellectual property rights. BN again removed equivalent provisions from a
previous draft of the WBA following customer feedback. Optus therefore requests
that these provisions also be removed from these PDF provisions.

Product withdrawal requirements

8.28

8.29

8.30

8.31

NBN Co sets out its product wittawal principles at clauses 11.5 and 2E.6.

In principle, it is well stated that by virtue of being a Reference Offer, NBN Co will be unable to
withdraw that product or its associated product components and features during any period in
which it maintainghis status (Clauses 1C.1.2(a) and 2B.1.2(b)).

This prohibition commitment is also explicitly stated at 2E.6.1, where:
NBN Co will not withdraw the Reference Offers, during their relevant terms.

Optus is concerned however over the caveat imposetiGail.2(b) and 2B.1.2(e) which negates
the Reference Offer commitment by statingthatitR2 Sa y 24 | LILJX & (2 GKS

PUBLIC VERSION 11C



Reference Offer that NBN Co is required by law or a Shareholder Minister to withdraw or which
NBN Co is prohibited from provididgy RSNJ 8 SO A2y nmMoo0 AsBuchi KS b.
it should be a requirement that in the event that the above is exercised, this should be
accompanied by a detailed justification and reasonable notification period before such time

that the productcan be withdrawn.

8.32 It therefore follows that the product withdrawal requirements at 11.5 and 2E.6, primarily in the
form of notification period requirements will only apply to N&eference Offers. These
notification periods are summarised below:

€) The notifcation or intent to withdraw a Product, Product Component, Ancillary
Service or type of Facilities Access Service-m@#hs (however an exception of 6
month notice if the withdrawal is in relation to the TasmaniaAmea Service or
Interim Satellite &rvice);

(b) For Product Features thisis¥22 Yy 1 K& > dzyf Saa Ad Attt KI @S
in which a 24month period will be required; and

(© In any case, no notification period is required should the withdrawal be required by
law or under direction byhareholder Ministers.

8.33 NBNCoalsonotesthatl YR Ay S| OK O writtén natidefoffthe transitiénal LIN2 A R
arrangements that NBN Co may put in place (if any) to migrate its Customers from the relevant
Product, Product Feature, Ancillary Serviceype of Facilities Access Service to an alternative
Product, Product Component, Product Feature, Ancillary Service or type of Facilities Access
{ S NIFRHdBever, Optus considers that this should be restated as a firm commitment by
NBN rather than be mtional as the drafting suggests.

Products exempt from the product development and withdrawal commitments

8.34 As previously noted, the SAU explicitly carves out a number of exceptions to the product
development and withdrawal commitments, which include anydeict, Product Component
or Product Feature that have been covered or contemplated:

(@) Within the Initial Product Roadmap;

(b) Arises from an obligation as a result of a carrier licence condition;

(c) La F WYAY2NI GFENAFGAZY 2N SyKIFEyOSYSydQT
(d) Relates to a requireant of law or direction by Shareholder Minister.

8.35 The implications of each of these exemptions are discussed below.

%5 Clause 11.5 and 2E.6
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Role of the Initial Product Roadmap

8.36 The Initial Product Roadmap currently contemplates six major product releases, with the
following potental applications summarised in the table belé®.

TABLE2

Product Release Potential Applications

Broadband & High Speed Broadband; High quality Voice over Internet Protocol Telephon
Telephony Broadband and Telephony bundi€scilitate migration of Plain Old Telephon)
Services to NBN Voice Telephony services (Fibre only)

Multicast Scalable Internet Television; Triple Play Bundles (Telephony, Data and Vid
learning and health applications; Software as a Service

Busines Services Elearning and health applications; Small Business Broadband, Telephony
bindles; Video conferencing, video collaboration services; Nioki
telephony/small Private Automatic Branch Exchange (PABX); Enhanced Se¢

Levels
Service Enhanced Service Levelyjstomer Reporting
Enhancements
Medium Video conferencing, video collaboration services; Virtual Private networks; |

Business Service: learning and health applications; Enhanced Service Levels

Enterprise Very high capacitinks; Virtual Private Networks; High availability services
Ethernet
Services

8.37 Interms of targeted timing (as illustrated bel8\y, the most recent version of the Initial
Product Roadmap published in October 2012 highlights, a significant number of these product
releasesdnd their various components) currently have not commenced or will only
commence fronsecond half 02013.

**NBN Co, Initial Roadmap, Updated October 2012
*"NBN Co, Initial Roadmap, Updated October 2012, p.3
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2011 2012 2013 : 2014 : 2015+

Initial Roadmap

8.38 Optus notes that the inclusion of a product or type of product under the Initial Product
Roadmap is insufficient to ensure access seeker certainty that the product will be developed or
released. This is particulagp given the continued disclaimer madg BIBN Co thall ¢ K S
Initial Roadmapisaned A Y RAY 3 AYRAOIF A GBS LINPRdn@asseR I RY | L
the targeted timelines may in fact be delayed or even fail to eventuate.

8.39 Notwithstanding the comment above, the Initial Product Roadmap and latedrindustry
Roadmap* also fail to dispel concerns surrounding the lack of detail for each of the key
product attributes. For instance, in many cases prices have been set irrespective of any firm
details being set in relation to technical specificatioyet, the Initial Roadmap indicate that
consultation and documentation on those product attributes have been completed. This
STTSOGAQPSt e SYyGNByOKSA bitthe discRefioa to Apgchylaisubt  LINR C
standard service (i.e. lower servievel commitment) that will subsequently be supplied. This
is counterintuitive to the way in which product pricieould operate. Acceptancef the
initial pricing set by NBN Co for a product that is yet to be specified, developed or not even
availablein the short termwould implythat all pricingisbased on a backwards engineered
construct.

8.40 This would be akin to a person buying a house for a fixed price with significant information
asymmetry issues. For example, buying a hous¢hefplan with no gan other than the
information that the buyer is purchasing a house at a fixed cost, with full discretion provided
to the builder to make decisions on all aspects of the house design, including the ability to
charge additional costs. The result is such tha buyer will get their house built in a given
area, however decisions on all aspects of the house design (i.e. the building materials used,
guality of the workmanshipetc.) is made by the builder, notwithstanding any decisions on

*NBN Co, Initial Roadmap, Updated October 2012, p.3
**NBN Co, Integrated Industry Roadmap, Upddetober 2012

PUBLIC VERSION 113



additional features§ ®3 @ g | G SN FBdeyTA VT D ENOIWE2XyRa G € £ |
may not have been initially discussed and will incur additional costs.

8.41 It follows that in accepting the role of the Initial Roadmap with its low threshold and lack of
detail as the basis of the exemption from product development commitments, this affords too
much discretion on NBN Co to make decision on the Product, Product Components and
Product Features that it so choose to pursue (and according to its own timeframes).

8.42 Optustherefore submits it is not acceptable for any exemption to be granted on the basis that
it is contemplated within the Initial Product Roadmap. Where a Product, Product Component
or Product Feature has already been developed, this should be included thighiinitial suite
of products (and Reference or Néteference Offer price list) included in the SAU. Any product
that has not been developed to fruition at SAU Commencerdate should be subject to all
other product development commitments, including tegtory oversight over all price and
non-price provisions before introduction into the market.

Minor Product Changes

8.43 NBN Co has defined minor product changes at clauses 11.4 and 2E.5.2.

8.44 In particular, a Minor Product Variation is too loosely defined wititretion at 11.4(a) and
2E52(@)thatdi b . b /2 YIF & OFNNEB 2dzi YAY 2N LINBRRdzOG @t
or improve the functionality or performance of a Product, Product Component or Product
Feature and which, acting reasonably, NBN Co detesmwill have no material adverse
AYLI OG 2y [/ dzaG2YSNRADE

8.45 Optus considers that this threshold is too high, largely given that NBN Co is not in a position to
RSGSNIYAYS GKS WYI S MERdudh, ahyXhahg® iowe¥ef mihodzshaduld heS NA O
consultedon and receive consent from Customers from which it may directly impact.

8.46  Additionally, if a Minor Product Variation requires a Network Change then it must abide by the
network change commitments set out in clauses 1E.7 to 1E.11 (in relation to the chiuidi
selection, consultation and endorsement of the network change).

8.47 Concurrent to this, Clause 1E.7.1(c) also makes a circular exemption whereby:
Nothing in clauses 1E.7 to 1E.11 prevé&iN Co from:

0] Introducing, varying or enhancing Products, Prodi@mponents or
Product Features that do not require a Network Change, or which fall
within the scope off, are identified within, or are contemplated by, the
Network Design Rules or a Permitted Variation; or

(i) Terminating the process specified in clauseg idelE.11 where NBN Co
decides not to proceed with a Network Change (including where the
product development process is terminated under Schedule 11 (Product
Development and Withdrawal).

8.48 As such, this implies that the Network Design Rules have overarmgaiolg over what can be
considered a Minor Product Variatiovhere a Network Change is requirdd addition, this
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8.49

8.50

gives NBN Co the discretion at 1E.6.2 in relation to Permitted Variations from the Network

Design Rules, to simply@ | NB = OK | y anfiance thdzieaig, \erigineiinty or

construction of the relevant Assets from that specified in the Network Design Rules where such
GFrNAFGA2Yy T OKIy3aSsI | drEe¥tSanyidf theieh YroadlFspesifed I y OS Y S
Permitted Variations Examples include

(a) At 1E.6.2(a)(iv), if the variatiomA & NBI a2yl o6f & ySOSaalNE (2
the quality, reliability and security of the relevant Assets or the supply of the Product
| 2YLRYSyié

(b) At 1E.6.2(vii), if the variatioan NB f | 1 S&a G2 ( taGmentohrgfaithy | y OS2
of assets that comprise the NBN Co Network that has a substantial primary purpose
other than the augmentation or extension to such network (e.g. straight swap out of
FdaSGa F2NJ FaasSda | a;dnt NIi 2NJ NRdziAYyS YI 7

(© At 1E.6.2(vii), if the variation the estimated Capex required (at the time it is
considereda A a fA1Sfte (2 0SS tSaa GUKIYy GKS aAy:

These highlight key examples in which NBN Co has the discretion to simply make a change
without significant scrutiy, while in the process incur additional cd3tshat under the

conditions established elsewhere in the SAU they will be allowed to be fully recovered through
the LTCRM.

Further, there is no level of certainty provided in Module 2, with the only loose cibmemt

provided at 2E.5.2(b) which statesthiiath . b / 2 Ydzad O2YL}X & gAGK | y@
requirements in relation to the identification, selection, consultation and endorsement of the
ySig2N)] Thd ispfeReSsdd defined commitment to include or@vimprove on the

Module 1 commitments for network change.

250

One such example of this is the inability of the Minor Expenditure Limit (MEL) criteria to constrain unnecessary

costs being incurred under the guise of a Minor Product Variation. In addition to the initial MEL being set too high
(i.e. theinitial MEL defined at the SAU Commencement Date is $100 million), it will also automatically increase by
CPI each year.
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Section 9. Non-price termsand conditions

9.1

9.2

9.3

9.4

KEY POINTS

T ¢KS {!! Ydzad SyadaNBE | RSlda S 0Oz2y
vary access terms and conditionsreliance orvoluntaryconsultation with
industry (particularly where there is no regulatory overgighnot
appropriate.

1 The direct replication of WBA/SFAA provisions in the form of Annexures i
revised SAU is not appropriate and risks lockirget of conditions for the
length of SAW@ in some cases, these continue to be the subject of signific
disagreement between industry and NBN Co.

9 Service levels proposed in the SAU do not always reflect current industry
standards. Moreover, given NBN Co has no legacy systems there is no r¢
why it cannot adopt world best practice.

1 Service levels for existing NBN Co services are not subject to ACCC ove
1 Service levels should align to Customer Service Guarantee arrangement

9 Optusrecommends that th&AU adopt a principlleased approach irelation
to non-price termsgiven the current drafting of the neprice terms in the
SAU; the restricted ability of access seekers or ACCC to initiate change;
the inflexible nature of the terms that are likely to become-dated very
quickly.

Recent experience in the telecommunications sector has demonstrated that where there is a
monopoly supplier of wholesale services, the faite terms and conditions are as likely to
raise competition concerns as price related terms of accessndirprice terms of access can
raise barriers of entry and competition by imposing unnecessary costs on access seekers;
and/or processes that are unaligned with customer expectations making it harder for access
seekers to develop the services that meet arsgr demand.

More importantly, nonrprice terms impact directly on the engsers experience of services:
the benefits of new services or lower prices would be negated by having to wait several days
for connections or fault repairs.

The fact that NBN Gwill operate as a wholesalenly entity will likely address a number of
problems this sector has historically facedamely, since NBN Co will not operate in retail
markets it should have no incentive to discriminate in setting access terms for its aleoles
services. Moreover, there are legislative obligations to prevent NBN Co from discriminating in
the provision of services between access seekers.

However, while NBN Co should have no incentive or ability to seprioa terms of access

that are discrinmatory, it does not follow that its interests in setting nprnice terms of access

will fully align with those of access seekers or end customers. A key objective of NBN Co is to
make a return on investment first and foremost, and where 4poice terms (vhile
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maintaining full discretion to introduce associated charges) be designed to reduce costs
for NBN Cao, itis likely it will do.so

9.5  As such, some key risks related to the fite terms and conditions of supply, include:

(@) That NBN Co will seek to glurisks (and consequently costs) in the provision of
services onto access seekers even when NBN Co is in the best position to control
those risks;

(b) That NBN Co will seek to set access terms that meet the lowest threshold in terms

of the quality of servicesffered; and
(© That NBN Co is unresponsive to customer requirements.

9.6 Optus anticipates that many of these risks can be mitigated if there is an appropriate degree of
balance in the way access terms and conditions are agre®&5Ps have a material interést
provide good customer experience and may request NBN Co to adopt strictepmoasterms
However, with NBN Co being the monopoly supplier of services, it is in a position to
unilaterally decide upon such requests: and NBN Co may deem it not in thinteessts of
NBN Co to do s@r may be slow to implement changes without significant pressure

9.7 Therefore, m addition to the correct application of regubry oversight (sesection 3, it is
Ffa2 AYLRNIFYyd (G2 SyadNB (KFIG GKSNB I NB | RS
vary access terms and conditions. Reliance on consultation with industry (partiouiteg
there is no regulatory oversight throughout the entire process) is not enough.

9.8 While NBN Co has provided for some regulatory oversight provisions over a number of non
price matters, tke sticking point remains that i subject to the key caveat thawvhile it
remains subject to NBN Co's interpretation, any such instrument will have no effect to the
extent that it is inconsistent with the SAU.

Part XIC of the CCA operates so that the ACCC is able to make, vary or withdraw an
Access Determination (ADY) Binding Rule of Conduct (BROC) relating to access to
declared services provided by NBN Co. This could include setting out different terms and
conditions to those specified in the Annexures to the SAU. However such an instrument
will have no effect tohte extent to which it is inconsistent with the terms set out in the

SAU (including Annexures) as a result of the operation of sections 152CBIA and 152CBIB
of the CCA™

9.9 Optus submits that the assessment of reasonableness of the SAU must take into @beount
reasonableness of the ngprice terms Once set, there is very little future ability for access
seekers or the ACCC to initiate change.

9.10 The remainder of this secticaxamines

(a) h LJG dza Q LINB T S NNFrice térrmslidNte 5AVMandiinghe $FAX:

21 _etter from NBN Co to ACCC, Response to request for clarification on NBN Co Special Access Undertaking, 1

November 2012, pp-3.
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(b) Theoverall approach to regulating neprice terms through the SAU; and
(© Specific comments on neprice provisions in the Decemb2012SAU.
Interaction between nonprice terms in SAU and SFAA

9.11 There have been a number of key changes in relation teprae conmitments since the
release of the initial SAU on 5 December 2011, including:

€) The revised SAU sets out a number of 4poice commitments to include terms and
conditions in SFAAs in Module 1.

(b) These key noiprice commitments also represent the subset of fmice matters
subject to regulatory oversight provisions and include:

0] Service levels (Schedule 1J and Schedule 1J: Annexure 1);
(i) Risk management (Schedule 1H and Schedule 1H: Annexure 3);
(iii) | 2YFARSYUGALFTAGE YR AyaSttSodidz £ LN
activities (Schedule 1H and Schedule 1H: Annexure 2); and
(iv) Dispute management rules (Schedule 1H and Schedule 1H: Annexure 1).
(© The revised SAU also sets out a number of standalongorioa commitments

relating to Changes to Points of Interconnect (POIs); and Information on network
and POl rollout.

(d) For all other norprice terms and condition®(g.financial management terms) ho
referred to in the SAU but included in the SFAA, it is intended that the ACCC
maintains oversight via the regulatory recourse provisions set out in Schedéié 1B.
b. b /2 vy FhisSPprodck pravided a clear demarcation between the terms
of the SAU ad terms that are set out only in the SEA&

9.12 Optus remains of the view that while the inclusion of a comprehensive set of terms and
conditions for a number of neprice matters is required in the SAU, it considers that the
direct replication of WB/SFAA provisions in the form of Annexures in the revised SAU is not
appropriate.

9.13 Optus acknowledges that comments were made during the 2011 SAU consultations requesting
that the SAU contain more information on the nprice terms®*However, this was during a
period beforeindustry had signed long termWBA, or before the SFAA development process

2 However, the treatment of notprice terms following the expiry of a Regulatory Determination under clause 1B

may be problematic. For example, Facilities Access Agreements are generally set for terms of less than 5 years
(clause 1B.2.3(c)), hence havetoth®? (i Sy G A I f {fieBn ofla8 exisihdNEAQ Y A R

253 |_etter from NBN Co to ACCC, Response to request for clarification on NBN Co Special Access Undertaking, 1

November 2012, p.3

Phiidza {dzoYAraarzy G2 GKS '/ // { dzLILdesS UnSeftakindglB0 Marghy & dzt G | (
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9.14

9.15

9.16

9.17

9.18

was in placelt meant that noaRLINA OS Y I G GSNAR ¢SNB LI | OSR 2dziaa

jurisdiction.Further, it was not anticipated that the request for matetail to be contained

within the SAU would result in the relevant sections of the WBAAeingdirectly copied

into the SAUThe replication of detailed terms into the SAU results in the same problems that
existed when excluding all terms from the SAU.

Specificallyin the 2011 SA@ptus was concerned that relyisglely on WBA/SFAA for non
price terms and conditions would result in total discretion being afforded to NBN Co, with an
ability to unilaterally alter provisions without amggulatoryoversigh. Further, the ACCC had
commented that it had no legislative role over assessing the WBA férms.

These concerns have not been addressed byépécationof the detailed WBA/SFAA terms
into the SAUIn takingits current approachNBN Co hasreated anoher problem since it will
effectively lock in the current provisions for the duration of Module 1, and at the same time
entrenching disincentives to improve the relevant provisions for access seekers in a timely
manner. Only NBN Co can initiate changeshe SAU, and ultimately any change to the SAU
terms is at the behest of NBN Gor example, the terms and conditions currently being
proposed for Service Levels are unlikely to remaifofipurpose for the entire duration of
Module 1 given the dynamitature of the industry and customer demands.

Furthermore,Optus remains sceptical of the insistence to include the detailed terms and
conditions in the SAU, knowing full well that the current provisions are yet to be fin&fised

and that there is signifighi Ay Rdza G NE O2y OSNY 6AGK GKS WFAYL

therefore the nonprice terms incorporated into the December version of the SAU.

h LJG daicerns are supported by the view put forward by NBNnGoletter to the industry

that consensusnay rot be possible and in fact ar®t an objective for NBN Co”NBN Co
decided that the current draft of th&VBAwas suitable for its purposesepresented an
appropriate balance between the interests of NBN Co and its customasi was sufficient

to go forward without industry agreemengignificantly, it was NBN Co that made the decision
that the current WBAdrafting best balanced interest of NBN Co and custoragdsit was NBN
Co that declared the consultation period comglelt is the ability tdake such unilateral
actionthat concerns Opts especially since a number of access seekers disagree with NBN
/| 2Q& LRaAAGAZ2Y D

This raises a number of concerns for the ACCC given that there is no mechanism within which

access seeksrcan seek to commence a consultation on any relevanipmme matterswithin

the SAU For example, even though a multilateral SFAA forum will be established under Clause

1B.3, there is no assurance regarding the rights of an access seeker to conveltitateral
SFAA forum outside any timeframe proposed by NBN Co itself, and any suggested change to

50 LG dza

2012 section 5.

256

Optus notes that RSPs are yet to sign the version of the SFAA that has been copied into the&htibrin

there is significant industry discontent with the version of the SEutkently being considered

®"HassellJLISGGSNI wSY b.b /2Q& 5N}Fi 2Kz2ftSalftsS . NRBIFIRolyYyR
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which NBN Co does not agree need not be notified to the ACCC for up to four months after
NBN Co has convened a multilateral SFAA forum to discuss that issue

9.19 Finally, Optus notes recent clarifications by the ACCC regarding its role and the interaction
between the SFAA, regulatory determinations and access agreements. Specifically, Optus
y2GSa GKS '/ // @AS¢ GKIFIG GSN¥YarBARKAy{ QBBHdA |
provisions, and access seekers can request that regulated terms are included in any access
agreement with NBN C3& This clarification provides assurances ttret ACCC has the ability
to intervene in disputeselatingto detailed terms in theSFAA.

9.20 Optus therefore sees that two approaches are viable:

(a) Adopt a principlesbased approach for nomrice terms in the SAUThis would
require that any SFAA must contain provisions relating to specific tdfocs.
example, a number of these principles foclusion in any SFAA should include (but
not be limited to):

1 Billing and Notification;

1 Creditworthiness and Security;

1 Confidentiality provisions;

T Communication with endisers;

1 Maintenance and Upgrade provisions;

1 Suspension and Termination provisions;

1 Changes to technical/operational manuals;

9 Ordering and Provisioning terms;

9 Service Assurance terms;

1 Fair Use Policies;

1 Changes to Platform Interface B2B;

1 Migration terms;

1 POl rollout, forecasting, and GNAF address information;
9 Dispute Resolution for billingnd nonbilling issues;
1 Liability

(b) Adopt a detailed approachas per current SAU, but appropriately amended to
allow for access seeker or ACCC initiated reviews using the full powers of Part XIC of

258Subject to the condition that the AD terms are nmietonsistent with the SAU.
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the CCA. It is vital that the unilateral power of NBN Ceject any change to the
detailed provisions be removed.

\

921 ! fUAYF(dStesr (GKS dzyAflFdSNIt S
wo2yadzZ GFdA2yQ ySSRa (2 oS ¥
believe theoutcome does not meet the LTIE criteria.
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9.22 Given the current drafting of the neprice terms in the SAU; the restricted ability of access
seekers or ACCC to initiate change; and the fact that the terms contained in the SAU are likely

to become outdated veryquickly. Optus prefers that the SAU adopt a princlpsed
approach in relation to nofprice terms.

9.23 Should the ACCC take the view that a detailed approach is reasonable (assuming there are
F LILINE LINA F 608 OKIFy3asSa (2 GKS 6riheSefailed pravisicn® S NA A 3
are contained below.

Drafting of the standalone nofprice commitments

9.24 The standalone noprice commitments in the SAU are in relation to processes associated with
making any changes to POls and the information requirements draatwork and POI
rollouts.

9.25 In particular, NBN Co has set out the rollout and POI information requirements at clauses 1H.2,
1H.3 and 1H.4. While Optus considers the inclusion of this information to be a positive step,
there are a still a number of innpvements that need to be made.

9.26 First the 3year and 3year construction rollout plan should include information across all NBN
Co Platforms (i.e. Fibre, Wireless and Satellite). Optus notes that information regarding the
Wireless Network rollout is currentlacking in 1H.2.1 and 1H.2.2, with information on the
Satellite Network also omitted in its entirety.

9.27 Further, Optus submits that theyear construction rollout plan should provide geospatial and
boundary information for the geographic regions as pdrtlause 1H.2.1.

9.28 Second, the Monthly ready for service rollout plan only commits to providing detail for that
W3S23INI LIKAO FNBFQ Ay MI dundod ¢2 (GKA& SEGSYy
however the current application of this has been to yide information for each Fibre Serving
Area Module (FSAM) in Brownfield areas on the following:

€) Fibre Serving Area (FSA) name, state and designation;

(b) Locality name;

(© Connectivity Serving Area (CSA) name;

(d) POI name;

(e) Construction region name;

()] Approximate prenises count for both Rollout Region and FSA;
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9.29

9.30

9.31

9.32

9.33

9.34

(9) Number of FSAMs for the FSA,;
(h) Expected date of Construction commencement; and
0] Expected date of Ready For Service.

In addition, this FSAM information is only made available once it has been identified in the
consNHzOG A2y NRff2dzi LI YT FYR Fa y20SR G ml ®H
the Fibre Network and Wireless Network once it has entered the design and construction

phase.

hLlidza | INBSa GKFG (0KS Ww3aS2 3Nl Liate that MERPOR & K2 d
Ready For Service date may be different to the FSAM expected Ready For Service date. For
example, unlike the Monthly Ready For Service rollout information provided for Greenfield

areas, there is no information on the Permanent P@tree to the Interim POI for each FSAM
identified. This raises concerns given the lack of certainty surrounding the POI Plan

information committedtoin 1H.3.1that X b. b /2 @gAff LJzof A &K dzLRI
Established POts. | & & dplai comniitiaéht i ohlyapplicable to Established POls (as
defined in the POI list and which explicitly excludes Temporary POIs).

Similarly, as NBN Co is planning and building fibre in a rollout region, it is reasonable to expect
more information than a pposed footprint list. At a minimum, NBN Co should provide GNAF
files for at least 90% of the premises in the footprint at least 12 months prior to the Ready for
Service Date.

Third, the commitment at 1H.2.4 details the Historical footprint list that NBN Co will publish.
However, there is no obligation to provide accurate or useable data to allow Customers to
identify serviceable addresses within a rollout region that has becgend@ceable. Failing this,

a premise should not be considered serviceable until the actual GNAF is provided by NBN Co.
As such, Optus submits that at the Ready For Service Date in a rollout region, a precondition
should be established to ensure that NBN must provide 100% of all GNAF information for

all serviceable premises.

Optus also notes that NBN Co intends to conduct Public Information and Migration (PIM)
campaigns as part of a rollout region becoming Ready For Service and therefore this activity
should not and cannot occur unless full information is provided to Customers to enable it to
meet the expectations of End Users. It is therefore imperative that access seekers can seek
access to this information in order for then to appropriately plan arake informed decisions
regarding any required connection and migration activities.

Finally, Optus has a number of concerns on the commitments sets out in 1H.4 in relation to the
timeframes for closure, relocation and new POIs, including:

(a) Optus submitshat a 12months notification period for the closure or relocation of
an Established POI may be insufficient time for access seekers to undertake
migration activities. For example, establishing presence in Telstra TEBA space may
require infrastructure buildboth internal and external to the exchange) and this
can take a significant amount of time due to queuing and approval processes. Once
the POI is established, only then can the access seeker undertake migration
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activities. As such, Optus considers aimum of 18months notification should be
put in place to cover this set of activities.

(b) Optus notes that while it is appropriate that ACCC approval is required for the
closure or relocation of an Established POI and opening a new POlI, this same
requirementshould be extended to require the ACCC to approve the closure of a
Temporary POF>°

(© Likewise, Optus submits that anGonths notification period for the closure of a
Temporary POI should be extended to meet the same notification period required
for the closire or relocation of an Established POI.

9.35 As highlighted above, Optus has therefore provided a number of improvements that should be
addressed in order to strengthen the standalone commitments currently set out in 1H.2, 1H.3
and 1H.4.

Detailed comments omon-price terms subject to oversight

9.36 NBN Co has made a number of key 4poite commitmentghat aresubject to regulatory
oversight provisions, including:

@) Service levels (Schedule 1J and Schedule 1J: Annexure 1);
(b) Risk management (Schedule 1H and SchetidleAnnexure 3);
(c) | 2YFARSYGAFITAGE YR AyGStftSOGdza £ LINELISNI

(Schedule 1H and Schedule 1H: Annexure 2); and
(d) Dispute management rules (Schedule 1H and Schedule 1H: Annexure 1).

937 ¢KAa aSOuGAz2y asSidcersdrithe keydogricecomiitidnts frapdded @2
be subject to some degree of regulatory oversight.lJi dza Q@ O2y OSNy a | NRasS ¥
proposing norprice commitments that are inconsistent with those currently seen in the

market for wholesale services.

9.38 Optus is concerned that NBN Co is attempting to just match existing industry standards, and
for many metrics is proposing terms well below what is offered in the market now. There
appears little, if any, reason why NBN Co cannot better the standards clyresan. This is
because NBN Co is a new build with no legacy systemusd it is the presence of legacy
systems thabften limit what nonprice terms are achievable (especially service levels).

9.39 Without the deadweight of legacy systems, NBN Co should@jpnavide world best non
price terms and conditions, so as to ensure -@is@rs receive the best possible product. To this
end, Optus recommends that the ngomice terms be benchmarked against woldst
practice. Where NBN Co proposes terms that are leass this benchmark, the terms should
not be consideredo be reasonablenor consistent with the LTIE.

**The closure of a Temporary POI requires the same planning and migration activities as a Permanent POIL.
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Service Levels

9.40

9.41

9.42

9.43

9.44

9.45

hlLlidzaQ O2YYSyia 0St2¢ 2y aASNBAOS fS@Sta KAIK
service levels do not reflect the standards tha¢ aurrently being met by legacy networks in

the market now. NBN Co has no legacy systems; therefore, there appears little reason why

NBN Co could not adopt world best practiEerther, NBN Co has provided no evidence to the

ACCC as to how the service lsvgroposed are reasonabldo evidence has been provided

explaining why NBN Co cannot meet or exceed existing service levels.

NBN Co sets out its service level commitments in Schedule 1J, including the incorporation of
GGKS GSN¥Y& aSi ndcedievels Bechédyle) 6 thidBtBedule 1biftdGany SFAA and
maintain such terms that are the same or better (having regard to all the circumstances) in any

{ C1*and that any Metric set out in Annexure 1 will only apply until the end of 2014. After

this period, NBN Co will have the discretion to maintain Metic y G SN & G KIF G | NB
better (having regard to all the circumstances) in any SFAA to the terms that applied to the
aSUNARO&A®AY Hnamn PE

Optus is concerned by the ability set out in 1J.2(aich essentially provides NBN ®ith the

discretion to bypass even thinited commitments currently set out in the Annexuge.e.

thatbotha / £  dzZAS& MWOHOI O YR MWOHOOUO | NB &dzmaSOi
circumstances described in clause B0 SO 2 NJ MY ®do ®£

C2NJ SEFIYLX S |G m. dodmoS0 GKSNB A& Ly SELX AC
prior approval to make any changes to an SFAA in relation to the provisions on Service Levels
(and other key nosprice commitments) which aris@ shér than in relation to the supply of

new Products, Product Components, Product Features, Ancillary Services and types of Facilities
Access ServigatroducedR dzNA Yy 3 G KS Ly A ( Mb duchyS8rdcdzt evefs2oNE  t S N
Products introduced during hinitial RegulatorP’SNA 2 R I N& R2yS |4 b.b [/

Similarly, the SAU review commitments in relation to service levels set out in 1K.3 only
represents a commitment for NBN Co to submit information on the current operation of the
Service Levels gime and propose any changes to which the ACCC can either accept or reject.
Ly GKS S@Syid GKFG GKS -Pricé Propdsa anfy thénicankihe ACCL2 Q &
make its own decision in relation to the parts of the New NRyite Proposal rejected liyto

apply from 1 July 2018. However the effect of any ACCC decision in replacement for the
operation of the Service Levels regime is only valid for the period 1 July 2018 to the end of the
Initial Regulatory Period, with no commitment that this willibgroved in any Service Level
Proposal applicable in any subsequent regulatory periods.

Of particular concern is the loose commitment on NBN Co to only maintain Service Levels
GSN¥Ya GKIG ITNB SAGKSNI aGKS &FYS btk SGGSNE A
preceding SFAA. This represeatweakcommitment as it does not sufficiently provide

incentives for NBN Co to make any improvemehtdgsting networks are built around legacy
provisioning and maintenance systems. NBN Co is not hamstrung likeaoitess providers

0 5chedule 1J, Annexure 1, Clause 13.2(a)
1 schedule 1J, Annexure 1, Clause 13.2(b)
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9.46

9.47

9.48
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Optus therefore submits that greater certainty should be provittedccess seekers to ensure

that Service Levels are appropriately addressed at regular intervals. It is insufficient for these
terms to only be reviewed, initially at the SAU review period, then again as part of each
subsequent Replacement Module Applicattiprocess; particularly given that Service Levels
represent an important term of supply for access seelkerd will directly influence endser

experience on the NBNt is also a very dynamic element, as it can significantly require

changes fromoney®d) (12 G(KS ySEG |yR ¢Aff KIS AAIYATA
ability to serve eneusers. As such, Optus recommends that the provisions in relation to

Service Levels should be subject to regular review, i.e. on an annual basis, duringahe Init
Regulatory Period and then in line with any consultation prior to the execution of a new SFAA.

At a minimum, NBN Co should be required to annually publish a rationale statement justifying
its decision to maintain Service Levels that @itber the sane or better (having regard to all
circumstances) befe it can be incorporated into any SFAA.

Notwithstanding the concerns highlighted above, Optus also has significant concerns with the
commitments set out in the Annexure 1 to this Schedule 1J in which NBN Co currently

proposes a number of commitments in relation to the types of Metrics that applglation to

GKS OGAGAGASE GKIFG INB Faa20AFriSR ¢6AGK GKS
comments with respect to the Service Level terms set othiénSAU

Service LevetsMetrics and Remedies

9.49

9.50

NBN Co has proposed a number of net for Service Levels which include:

(@) Service Levels which apply to Activities associated with the supply of an Ordered
Product to Customer;

(b) Service Level Targets which apply to the availability of the NBN Co Fibre Network,
the NBN Co Wireless Network atit NBN Co Platform Interfacing Service;

(© Performance Objectives which apply to the performance of the Service Levels; and

(d) Operational Targets which also apply to the performance of Service Levels but to
which NBN Co is not obliged to perform correctiviéac(i.e. it is norbinding).

It follows that if NBN Co does not achieve a Metric, the Customer may seek a Remedy (e.g.

requiring NBN Co to perform Corrective Action; claim a Commercial Rebate; and/or claim CSG
Compensation). On this basis, it is therefof great importance that the proposed metrics are

closely aligned with the remedies. That is, if NBN Co only commits to lax Service Level
commitments, then this must be matched with the appropriate remedies to provide incentives

for NBN Co to improve dts commitments (and vice versa). This is currently not the case

IABSY b.b /2Qa adliSYSyld dGKIFIG GdKS &az2tsS 02yas
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performance objective are the consequences listed in the schedule and a failure to achieve a

service or pedrmancelevet 6 Af t y23G 65 NBIIFNRSR #a | oNBIFO
951 hLJidzaQ YIF{1Sa | ydzYoSNI 2F 3ASYySNIf O2YYSyida 2y
(a) First separate metrics should be made available for both the NBN Co Fibre Access

Service (NFAS) and tNBBN Co Wireless Access Service (NWAS). Similarly, the
metrics for the Interim Satellite Service (while outside the scope of the WBA) are
completely absent but, for completeness, should be provided in the SAU.

(b) Second, any obligation on NBN Co to perfomnréttive Action when Performance
Levels and Service Level Targets are not met should be done within defined periods
of time. NBN Co currently does not commit to any timeframes for Corrective
Action?®® As such, Optus considers that a commitment for timedmshould be
included as part of the remedy commitment.e. this Corrective Action should
generally take place within a 3 month period unless IT changes are required. In
addition, there should be no condition allowing NBN Co the discretion to not
respord or provide information in relation to a Customer request for Corrective
Action?**even if the Corrective Action is in relation to an earlier event with a similar
root cause?®

(© Third, the remedies that are available to Customers should provide appropriate
incentives for NBN Co not to miss its obligations. For example, the remedies that
are restricted to a commercial rebate for ender connections and relevant to
bC!{ &GFyRINR O2yySOGA2ya 2yfex I LILISF NJI
forecast accuately?®® This is not appropriate since failure to meet a forecast is
likely to be as much to with factors outside of an access seekers control, such as

NBN Co workforce and workload management matters

9.52 In addition, Customers should have the right to resfug Data Enquiry if they have reasonable
belief that the Metrics are inaccurate and not be restricted tom@nth time period. This is
particularly given that NBN Co will, in some cases, only produce quarterly reporting up to 20
business days after thend of the Quarte®” At a minimum, this Data Enquiry period should
be extended to 12 months.

9.53 Finally, in relation to whether the metrics allow Customers to meet their regulatory
obligations, Optus notes that under the CSG, carriage service provideés(i.dz& (1 2 Y S NE £ 0
required to meet performance standards and provide users with financial compensation when
these standards are not met.

?2schedule 1J, Annexure 1, Clause 18
¥ schedule 1J, Annexure 1, Clause 13
?%*Schedule 1J, Annexure 1, Clause 13
?*schedule 1J, Annexure 1, Clause 13.2
?®schedule 1J, Annexure 1, Clause 1.4

%7 5chedule 1J, Annexure 1, Clause 12
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9.54

9.55

As such, Optus submits that the CSG obligations are applicable to both the NFAS and the
NWAS as they will both be usetdgroviding a Standard Telephone Service. Contrary to this,
NBN Co has stated that the commitment for Accelerated Connections will only be provided for
NFAS% and therefore services provided via NWAS will not meet CSG timeframes and NBN Co
will not creditany CSG compensation in relation to any product supplied using NWAs

should not be the case and NWAS services should also be subject to accelerated timeframes
and CSG compensation where necessary.

Optus similarly submits that the clause in relattorthe mitigation of damagé&’ should be
removed in its entirety. It is not appropriate for NBN Co to impose an obligation on the
Customer simply to protect NBN Co from being liable to pay CSG compensation for its failure
to meet known service levels. Casters are aware of their obligations under s118A of the
TCPSS Act and therefore the inclusion of this clause (when read in conjunction with the terms
set out in relation to CSG Compensatfionis not required.

Service LevetsConnections and Modifications

9.56

9.57

Optus submits that the Service Levels set out in the SAU should exceed existing legacy service
levels as the NBN is a statéthe-art network without the restraints of legacy systems. At a
minimum, they should meet existing industry service levels.

Howeer while NBN Co has generally sought to replicate similar industry standards, NBN Co
still have a number of areas where standards need to be improved or where standards are
currently missing and need to be provided.

EndUser Connections

9.58

9.59

Optus submits thathe proposed Connection Service Levels for 2014 should apply immediately
and that there should be an ongoing obligation to improve these service levels to align with, or
improve on, CSG obligations regardless of whether the end user is migrating frotistmge
service or connecting to new service. In addition, the Service Levels for Accelerated
Connection&?of 4/9/14 business days for urban/major rural/remote customers should

similarly be applied for Service ClasSérvice Classahd Service Classsérvices.

Optus is concerned that although CSG obligations may not apply for services that are migrating
from an existing service, the service levels proposed by NBN Co will result in an unsatisfactory
end user experience. Given the CSG obligations based on a legacy copper network,

Optus submits that the longer term obligationsMBN Cahould improve [ !withda fibre

network. As such, the Service Levels of 1 Business Day for all customers applied for Service
Class 3 (where the NTD is in place) appropriate.

%% 5chedule 1J, Annexure 1, Clause 1.1(c)
9 5chedule 1Annexure 1, Clause 14.2(b)
?®schedule 1J, Annexure 1, Clause 15
?"'schedule 1J, Annexure 1, Clause 14

?"25chedule 1J, Annexure 1, Clause 1.1(c)
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9.60

For the avoidance of doubt, this would infer that the Service Levels for End User Connections
would be consolidated into a single taldeset outin table3.

TABLE3
NFAS (Business Days) NWAS (Business Days)

Location of Service Service Service Service Service Service Service
Premises ClassO Class1l Class2 Class3 Class4 Class5 Class6
Urban Area n/a 4 4 1 n/a 9 1
Major Rural or
Minor Rural n/a 9 9 1 n/a 14 1
Area
Remote Area n/a 14 14 1 n/a 19 1

9.61

9.62

9.63

9.64

Further while this will only represent a minor improvement on the current proposed Service
Levels, a stronger commitment to improve on these Service Levels should be put in place that
is subject to an annual review.follows that any decision not to improve the Service Level

from one period to the next should be substantiated and the decision made public.

Similarly, in all Service Classes, NBN Co should be required to set a minimum commitment in
lieuofanyreferen6a (2 ayklé YR Ay GKS S@Syd GKFG b.
commitment set (i.e. for Service Class 0 and Service Cilasable3) then it must notify

Customers of its proposed Service Level (which Optoepae may vary on a casg-case

basis). Optus submits that a Service Level of one calendar month should apply in these cases.

This would be in line with the approach taken by NBN Co, in which it has combined the End
User Connection Service Level with tumncept of Accelerated Connection Service Levels

which is to be used in instances where the premises is NBN Serviceable and is an Inactive
Premise (i.e. it is a new service). While this concept may be acceptable, the obligation for NBN
Co to provide Accetated Connection for CSG applicable services should apply regardless of
any cap NBN Co has imposétiThis is particularly given the lack of justification for the
imposition of the 10% cap; and in fact, there should be no differentiation between the Service
Levels for Standard Connections and Accelerated Connections.

NBN Co has defined Total Connectitmmeand 6 KS G2 G+t ydzYoSNI 2F {01
(excluding Accelerated Connections and Priority Assistance Connections) in Service Class 1,

{ SNOAOS /tl1 aa uw YR {SNBAOS /ftlaa p &dzlx ASR
Optus submits that th rebate should be based on the connections for each individual

Customer in each individual CSA. This aligns with the fact that each Customer is subjected to a

?schedule 1J, Annexure 1, Clause 1.3(a)

" schedule 1J, Annexure 1, Clause 1.4(b)
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9.65

9.66

9.67

9.68

9.69

forecast accuracy factor based on forecasts in each individudl@&@8etermine the level of

the rebate, but subject to the caveatthatL ¥ G KS I OOdz2N> 08 2F (KS I LI
w2ft2dzi ttFy A& f drE: 2N BlMferplepbsesick@lcuhdttel | &
Customer Forecast Accuracy.

In general, Optus maintains thtte calculation for any applicable Connections Rebate should
not be linked to Customer Forecast Accuracy for information to be provided by the Customer
in relation to the ability (or lack thereof) of NBN Co to meet the Service Levels for End User
Connectims. Furthermore, End User Connection forecasts should not be considered on an
aggregate basis given the potential and higdk that this may misrepresent the actual end

user experience, e.g. this has the potential to mask any incidence in which NBMiticasity

fails to meet the Service Levels in an individual CSA. Put simply, in aggregate terms, NBN Co
may meet its Service Levels overall but this can still result in a scenario in which the Service
Levels for End User Connections in one or more inadii@SAs failing to be met.

hLlidza | faz2 y208a GGKIFaG Ay OFtOdzZ FGAy3a GKS [ 2y
should be aligned, and based on a 90% Reference Performance for both 2013 afi§ ae14
end-users should not experience a different perf@ante level from NBN.

NBN Co provides no Service Levels or Performance Objectives for Service Class 0 and Service
Class 4 connectiorf§® This is problematic because Service Class 0 and Service Class 4
premises may represent new estates or mdiivelling wnits which are currently not

serviceable by NBN. While some installations may be dependent on third party approvals (e.qg.
body corporate approvals), there are many circumstances under which NBN Co will have
control of the resources that are required to mide a service (e.g. where a developer has
submitted a request for NBN services with sufficient notice). Optus therefore submits that a
Service Level of one calendar month should apply in these cases.

Optus notes that Priority Assistance Service Levetsotlapply to NWAS services (only
NFASY®and maintains that Priority Assistance service level commitment needs to be
included. Priority Assistance Customers are ambivalent to the technology that delivers their
service and therefore service levels shoulglgdo NWAS.

Finally, although NBN Co has defined Business Services in both Reference -&tefddence
Offers, there is no concept of expedited installations for business end users. Optus submits
that the current service levels offered for residential trusers are not appropriate for
business customers and NBN Co therefore needs to commit to expedited connection
timeframes for business services.

" Schedule 1J, Annexure Glause 1.4(b)
#®schedule 1J, Annexure 1, Clause 1.4(b)
"' schedule 1J, Annexure 1, Clause 1.4(b)
" schedule 1J, Annexure 1, Clause 1.1

2 schedule 1J, Annexure 1, Clause 1.1(c)
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Modifications

9.70

9.71

NBN Co has provided Services Levels for Access Component Modifications. This provides a
Service_evel of 1 business day for modification of access components where no attendance is
required at the Premises, however if attendance at the Premises is required the same Service
Levels for Standard Connections will appfy.

Optus submits that the Servitevel of 1 Business Day is appropriate, but considers the
previously stated commitment to improve the Operational Targets over time should continue
to be applied. For example, there was previously a commitment to improve this Service Level
from 1 BusinesBay to 8 Operational Hours then to 6 Operational Hours over time should be
reinstated”® In contrast, where attendance at the Premises is required, Optus reiterates that
the same changes as discussed for Service Levels for End User Connections shumliedbe a

Network Connections

9.72

9.73

NBN Co has provided Service Levels for CVC and Multicast Domain Modifitatipisis

submits that modifications to these network elements should be achieved within 1 Business
Day where NBN Co only undertakes a change in NB9Bams in order to effect such
modification. Optus notes that where attendance at the site is required, a Service Level of up
to 5 Business Days may be reasonable.

In addition, while the Service Level for a Service Impacting Multicast Domain Modifitsafio
Business Day%° Optus submits that this timeframe is excessive for a service impacting
situation and should be reduced to 2 Business Days.

Service LevetsService Assurance and Network Performance

9.74

This subsection looks at the service levelsréfation to service assurance and network
performance. Specifically, it looks at:

(@) Business services assurance;

(b) Traffic class operations;

(© NBN Co platform interfacing availability target; and
(d) Network performance and availability

Business Services Assurance

9.75 Optus submits that there are a number of service assurance aspects absent for business

services.

280

Schedule 1J, Annexure 1, Clause 7.1

2l gchedule 1J, Annexure 1, Claus® 9
282 gchedule 1J, Annexure 1, Clausesand®7.3.

23 gchedule 1J, Annexure 1, Clause 7.3

PUBLIC VERSION 13C



9.76  For example, NBN Co has offered Enhart2&ault Rectification commitment&However,
these commitments have explicitly omitted 2 hour, 4 hour and 8 hour fautification
services which are currently available for legacy networks and which business customers have
come to expect as part of their service.

9.77 In addition, there is no justification for a Performance Objective for Enhah2dehult
Rectification tdbe lower in 2013 (80%) to that of 2014 (95%). Business Customers pay a
premium for the enhanced service assurance and therefore do not expect this to metric to be
& LIK I & &dpediaffyéwhen the Enhancd@ is charged at an extra $15 per SIO per month.
Similarly, the Performance Objective is currently based on all NBN Co Customers but should be
oFraSR 2y SIOK AYRAQGARdAzZ t /dzaG2YSNDa 9yKI yOSR

Traffic Class Operations

9.78 NBN Co provides traffic class Performance ObjectiveE@4 on an individual traffic class
basis?® In contrast, Optus notes that no Performance Objectives are defined for e T€
3 and Multicast services. These products are expected to be introduced within the timeframe
before the objectives in the SAade to be reviewed. For instance,-ZG expected to be
introduced by second half of 2013.

9.79 As NBN Co has set prices for these services, it is reasonable to expect key attributes of the
services to be specified. For example, the minimum acceptable mébri@ach individual
service would need to include latency, jitter and packet loss and based on the Communications
Alliance Guideline, G632:2012 Quality of Service parameters for networks using the Internet
Protocol.

9.80 Optus proposeg consistent with curent industrystandardg that the following binding
minimal metrics should apply

TABLEA
NBN service Commitment
NBN Classes Frame Delay Frame Delay Frame Loss
(Latency) variation (Packet Loss)
(Jitter)
TC1 X cYAaSO X oYaSO X.001%
TG2 X cYAaSO X mMnYasS X nonnwm
TG3 X mMnyYaS X wHnYaS X nonnwm
Multicast X mMmnnY&a X pnY&a$S X W
0.001%

24 gchedule 1J, Annexure 1, Clause 5

25 gchedule 1J, Annexure @lause 11.5
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NBN Co Platform Interfacing Availability Target

9.81

9.82

9.83

Optus submits that there is no justification to offering an availability Target lower than 99%
from inception particularly as NBN Co has afforded itself a Planned Maintenance Window of 7
hours (11pm6am) when it is necessary to upgrade or maintain thefptat.

Optus submits that the NBN Co Platform Interface Availability Target should be set at 99% for
2013 and 2014 and be measured on a calendar month basis.

Additionally, NBN Co Platform Interface Availability should be defined by the Platform
performing substantively to known specifications which include transaction response times.
NBN Co has defined ndninding B2B response times for B2B Access business transaction
response time$® Optus submits that if NBN Co does not meet these response timestiiee
Platform should be treated as unavailable.

Network Performance and Availability

9.84

9.85

9.86

9.87

NBN Co provides Service Levels for Network Fault Response and rectifita@mtus
submits that the Performance Objective for 2013 should be set at 95% and not 8@%6.isTh
no justification for a lower Performance Objective for 2013.

The Service Level for Network Availability for the NFAS and NWAS is 99.9% availability and
while, in itself, may be within the ballpark of other fibre networks; this is countered byattte f

that NBN Co affords itself many exclusions, whéré: KS Y SI adz2NBYSy G 2F bSi
includes only the time when the NBN Co Fibre Network and NBN Co Wireless Network are in
active operation and excludes any time when modifications, activatioimst@llations are

occurringé®®® Optus notes that these exclusions simply serve to significantly lower the stated

network availability figure.

Further, the Measurement Period already excludes periods of time that NBN Co is performing
Planned Outage¥’ Planned Outages include operations such as POI relocations, POI
Closures, Upgrades, any maintenance, repair, rationalisation or remediation of the NBN Co
Network. Optus considers however, that the only exclusion to the Networks Availability
measurement sbuld be Mass Service Disruption events and as such all other references in
relation to all other outaged®should be deleted in its entirety.

Optus submits that the availability service levels should be higher (up to 99.95%) when
purchasing Enhanced Servicevels. Enhanced service levels are typically used by business
end users who are offered availability of 99.95% under the legacy copper networks. As service

e gchedule 1J, AnnexureGlause 16.5

287

Schedule 1J, AnnexureQlause 4.4

28 gchedule 1J, Annexure 1, Clause 11.2
9 5chedule 1J, Annexure@lause 11.1(b)
20 gchedule 1J, Annexure @lause 11.2
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availability is a function of network availability and time to restore the service, Optus ®ubmi
that any Enhanced Service Levels offered by NBN Co should significantly reduce the
restoration times (reducing the average downtime per service) and hence increasing service
availability to 99.95%.

9.88 Effectively, NBN Co should offer Enhanced Serviced g&hour, 8 hour, 4 hour, 2 hour
restore) that will result ir99.98% service availability. Such offerings are consistent with the
standards seen in the industry currently.

Service LevetsProposed Exclusions

9.89 In the calculation of all service level mies, NBN Co has set out a number of exclusions that
apply in each of these metrics. These exclusions are comprehensive and include items such as
Planned Outages and Emergency Outages, which are both broad in scope and application.
Some of these exclusierare already included in the terms of the Operations Manual and NBN
Co refers to the Operations Manual throughout the Service Levels Schedule. For example,
failure by the Customer to provide mains power at an NTD may exclude these from the End
User Connetion Service Level; similarly, a NNBN Fault is also excluded from the End User
Fault Service Level.

9.90 As such, the exclusions that apply to specific metrics are already broad and, in some cases, not
appropriate. Optus therefore submits that any clairseelation to proposed exclusions
should be removed in its entirefy* Failing to do so will add another layer of exclusions to
metrics which are already individually subject to broad exclusions.

9.91 Optus submits th@nly overarching exclusion shoutdlateto Mass Service Disruption
circumstances.

Confidentiality and IPR

9.92 NBN Co sets out its terms and conditions for Confidentiality and Information Property Rights
(IPR) commitments at Schedule 1H, which effectively seeks to incorporate thedetaigd
in Annexure 2 of Schedule 1H.

993 ¢KS F2fft2¢6Ay3 aSia 2dzi h LI dzicecodidentidi/ dnd PR o A ( K
terms set out in both the SAU and draft Final CDP version.

Confidentiality

9.94 Optus considers that any confidentiality reginfeald, at a minimum, incorporate the
following key principles:

(a) hot A3lFGAz2ya 2y SIFOK LI NIGeé G2 (1SSLI GKS 2
confidential;
(b) WSAGNROGAZ2YaE 2y | LI NLeQa dzasS 2F GKS 20r

partymayonydza S (G KS 20KSNJ LI NIeQa O2yFARSYGALl

#5chedule 1J, Annexure@lause 18(c)
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purposes, to exercise rights or perform obligations under the Agreement, or to the
extent necessary to develop and supply products that rely on NBN products;

(c) Limited rights to disclose the ofhNJ LJ- NIi @ Qa O2Yy FARSY GAlf Ay
personnel, related companies, professional advisors where necessary and to
regulators)g any disclosure rights need to be tightly confined, carefully defined and
justifiable; and

(d) wS &G NR Ol A 2y &to Be/Networlblsigimation. A t A G &

9.95 Optus notes that NBN Co has sought to address confidentiality commitments between the
parties in relation to maintaining confidentiality, restrictions on use and disclosure, and
consent for NBN Co to use the information prowder the permitted activitie$” but
considers a number of minor amendments are still required.

9.96 The right to disclose Confidential Information to Related Bodies Corporate, Personnel and
Downstream Customers (who are not End Users) should be amended tmsistent with the
scope of the right to use that information. In other words, a party (in particular, a Customer)
should be able to disclose Confidential Information to these persons to the extent necessary
for the supply of Customer Products, in addittorits right to do so to perform obligations and
exercise rights under the Agreement (or the SAU¥urther, clause 1.2(b)(x) should either be
deleted or, alternatively, amended so that it only applies to disclosure under clause 1.2¢b)(iv)
disclosurewvhere required by law, government or to protect health and safety). The Recipient
of Confidential Information should at minimum be required to ensure the person to whom the
disclosure is made is subject an obligation to keep the information confidential.

997 hLlidza A& | faz O2yOSNYySR GKIFG (K$nedBSsartyyNBy OS i
ONRIFRSya GKS a02L)S 2F b.b /2Qa&a RAAO0f 2adzNE N
fly3dza 3S aK2dzZ R 6S NBLX I OSR ¢A(KeprefeBeds 2 NRa G

outcome would be to redraft this as two separate clauses as follows:

a 6 A KXok tbe disconnection of premises from the network of a third party (including for
calculating any payments from NBN Co to a third party); or

(iv)  for the provisiorby a third party to NBN Co of access to or ownership of parts of
a network of a third partg;, @

Downstream Customer details
998 2 KSy (KS /dzaidi2YSN) ySSRa (2 RAaOftz2asS Fye RSOl

NBN Co to enable NBN Co to supply its prtsitacthe Customer under the Agreement, then
NBN Co must only use those details for that limited purpose.

225chedule 1H, Amxure 2, Clause 1.

2B Eor example, iclause 1.2(b)(ihis shouldbe amendedo also allow disclosure for the purpose referred to in
clause 1.2(a)(ii) (to ensure consistency with the rights to use that information).

#*schedule 1H, Annexure 2, Clause 1@(p)
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9.99 To this end, Optus notes that recent amendments by NBN in the December SAU
amendmenté® have in fact broadened (rather than restricted) the mannewhich, and the
purposes for which, NBN Co may use Downstream Customer Details. This is a concern given
the significant sensitivity, both within the community generally and for Customers, with
LISNE2Y Il f RIFEGF® 1''a adzOKI GKSYs2NBAIENEOI &BAYy A4
Gi2 adzZid & |y e**°should BeNiBlded soNatfhizCause Gpells out
exhaustively the purposes for which NBN Co is permitted to use Downstream Customer
Details.

Rollout and migration communications

9.100 Optus submits thattere should be an obligation on NBN Co to provide Customers with
accurate and ugto-date information about its rollout and migration activities on a timely
basis, including forecasts of the details and locations of network ready for service areas.

9.101 This § currently not the case, with all responsibility on communications placed on Customers.
Optus notes that NBN Co should not be entitled to simply dictate what Customers must
include in its communications with third parties. In addition, NBN Co has détsetpreviously
stated commitmentthatt b . b / 2 @gAff Lzt AaK 2y b.b /2Qa -
f20LGA2ya 2F GKS y®Gg2N] FTNRBY GAYS G2 GAYS®E

9.102 As such, there are no constraints or controls around how or what NBN Co may specify for
inclusion byCustomers in communications with Downstream Customers, End Users and other
third parties; nor does it even require NBN Co to act reasonably.

Intellectual Property Rights (IPR)

9.103 Optus submits that the SAU should contain commitments and general principles in relation to
the assignment and use of IPR by and for all relevant parties.

9.104 The key principle is a licence granted by NBN Co to Customers for Customers to use the IPR in
NBN poducts, to the extent needed for Customers to:

(@) Use NBN products;
(b) 5S@St 2L YFEN]SG=E FyR adzZli e /dzad2YSNRQ |
(© Otherwise to perform their obligations and exercise their rights under the
Agreement,
(d) including appropriate ghts to sublicence to personnel, related bodies corporate

and downstream customers.

?®5chedule 1H, Annexure 2, Clause 3.2(a)

#®5chedule 1H, Annexure@ause 3.2(a)! £ G SNy I G A &
| INBSYSy (¢ aK2dAf R 68 NBAYAGE
t N2 RdzOG ¢ 0
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9.105 These terms are currently set out in the context of Ordered Product liceritesyever
Optus submits a number of amendments are still required, including:

(@)

(b)

(c)

The scope of ta IPR licence which NBN Co grants to Customers needs to be

broadened to allow Customers to develop, market and supply its products which

use or incorporate the NBN Products. To this extent, Optus therefore recommends

the inclusion ofthewordé YR i 2 LES@FENJ] SG FyR adzllx & /
be added*

The current licence from NBN Co to Customers in relation to the Ordered Products
only covers NBMwned IPR. However, Optus notes that this licence should also
expressly cover any third pargwned IPR Wwich may subsist, or be embodied in, an
Ordered Product;

In the context of the IPR warranty which NBN provides in respect of its products,
hldidza adzoYAda GKFG b.b /2Qa ¢l NNIyide &aKs:
| 2Q& Wt S@St 2 7T stdngad wdrrSni provididd by skippliers and NBN

Co should be prepared to stand behind its products from an IPR perspective. To this
extent, Optus considers the clause be redrafted as follagws:. b / 2 NI LINB a S
warrants to Customer that, as at the aabf supply of an Ordered Product, the

supply and use in accordance with the terms of this Agreement of an Ordered

t NERdzOG oAttt y20 RyFNAYy3IS ¢KANR t I NIé& Lt

Risk management

9.106 NBN Co sets out its terms and conditions for Risk Management commitments aufchkl,
which effectively seeks to incorporate the terms detailed in Annexure 3 of this Schedule 1H.

9107 ¢KS F2ft26Ay3a aSia 2dzi h LI dubcerisiORaragedngri tarmss A (G K
set out in both the November 2012 SAU.

Liability

9.108 NBN Co has seut commitments in relation to the liabilities (including exclusions and
limitations) of each party to the other arising from or in connection with the Agreerifént.
However, Optus considers a number of issues remain outstanding and further amendments to
these commitments should be addressed.

9.109

First NBN Co has made explicit mention in relation to its liability for failure to meet Service
Levels. Optus considers that the payment of any applicable Service Level Rebates should not
limit any other rights or remdies which the Customer may have, or any liability which NBN Co

2% 5chedule 1HANnexure 2, Clause 5.2

299

Schedule 1H, Annexure 2, Clause 5.2the suggested wording is to lzeldedat the end of this clause.

%0 5chedule 1H, Annexure Gause 5.2(d)

301

Schedule H, Annexure 3, Clause 2.
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may have, in respect of any other cause of action arising out of the same event or
circumstance that gave rise to the Service Level failure.

9.110 This issue has only partially been addre€¥duy capturing some but not all potential areas of
liability for which a Customer should be entitled to recover from NBN Co. To this end, Optus
suggests the following amendment to clause 2.2(b)(iii), where:

/ £+ dzAS HPHOl U R2Sa y29 /fdxayiA2lY SONIDba / NRCGEHK Uf &A |2

for any other cause of action arising out of the event or circumstance that gave rise to
the failure to meet the Service Level, including a claim under an indemnity or for
negligence or for breach of another applicable simn of this Agreement; and

without limiting paragraph (a), to the extent that a matter described in clause 2.3(d)(i),
(ii) or (iii) applies in respect of a failure to achieve a Service T&vel.

9.111 The need for the above clarification has been increasedrasudt of the insertion of an
additional claus&*by NBN Co, under which NBN Co excludes all liability for loss to the extent
caused or contributed by a failure to achieve a Service Level (other than an obligation to pay
any applicable Commercial Rebate).

9.112 Second, Optus considers that there shoblel nodifference between the monetary cap on
SFOK LI NIeQa F3IINBIAIGS tAlLoAtAGeE G2 GKS 20KS
liability which are not subject to the cap (for example, death or personalyirgr damage to
GFry3AxofsS LINPLISNIe& OFdaASR o6& | LI NIeéQa yS3taid
provisions should apply equally to both parties.

9.113 Similarly, the aggregate cap proposed at clause ZB@@0es not provide adequate coverage
for Cwstomers in light of potential exposures. In doing so, Optus considers the following
changes would be appropriate:

(@) Amend the annual cap to reflect a yearly (rather than monthly) billing amount. This
could be calculated by simply multiplying the Averdgnthly Billing Amount by
12; and
(b) PG I YAYAYdzYZ NBLIX I OAy3I GKS NBEFSNByOSa

Limitation of liability

9.114 Optus notes that in the context of limitations of liability, the following principles should be
considered:

(a) Mutual exclusia of liability for consequential or indirect losses;

%2 schelule 1H, Annexure 3, Clause 2.2.

%3 5chelule 1H, Annexure,3Jause 2.2(b)(iii)
%% schedule 1H, Annexure @ause 2.7(b)(iv)
%5 5chedule 1H, Annexure 3, Clause 2.3(b)
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(b) Mutual indemnities for breach of confidentiality, third party intellectual property
claims, death and personal injury and property damage;

(© Mutual requirements for each party to procure and maintain cerigpecified
insurances; and

(d) Provisions dealing with the occurrence of force majeure events which affect a
LI NI Qa LISNF2NXIFyOS 2F AGa 2o0f A3l dAz2ya

9.115 In generalOptus considers thahere should be no exception to the general positionttha
neither party is liable for Indirect Loss). As such, the exemption at clause 2.5(c) should be
removed in its entirety*®

9.116 Perhaps more importantly, the general exclusion of liability at claus&’2Rould be removed
in its entirety on the basis that thagsult in an unreasonable transfer of risk and liability from
NBN Co to the Customer. This is not acceptable in its current form for two main reasons.

9.117 First Clause 2.7(a)(i) incentivises Customers to exclude as much liability as legally possible in
agreaments with their downstream customers, and transfer as much risk as legally possible, to
those customers. This outcome can hardly be seen to be in the long term interests of end
users. Further, this clause applies a test based on what liability the i@estmuldin theory
lawfully exclude, when, particularly in relation to those customer agreements which are
yS3A2GA1FIGSRT GKAAa Aa aAayvyLxXe y2d4d F NBIFItAadGgAo

9.118 Second, in light of the other contractual praténs which NBXCohas under these terms,
clause 2.7(a)(ii) is neither justified nor required. If Downstream Customer Losses are actually
caused by a breach or other failure by NBN Co under or in connection with this Agreement and
the Customer sufferlbss or damage as a result, then NBN Co should be liable for those losses,
assuming the Customer has a cause of action against@¢BRurthe, NBNCoalready
excludes Losses caused or contributed by:

€) any act or omission of the Customer, any Downstreast@oer or any End User in
breach of this Agreement or that is otherwise unlawful (clause 2.7(b)(i) and
definition of Customer Event); or

(b) any event or circumstance to the extent caused or contributed to by a Customer
Network, Customer Platform, any Custont&gquipment, or the network, systems,
equipment or facilities of any of Downstream Customers or any End ;Uswats

(© NBNCoalso has the protection of the indemnity relating to claims by Downstream
Customers and other third parties in clause %¥%5.

%% Schedud 1H, Annexure 3, Clause 2.5(c).

7 n particular,Schedule 1H, Annexure Glause 2.7(a)(i).

%8 gchedule 1H, Annexure Glause 3.5
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Definitions and interpretation

9.119 Optus notes that a number of clauses in the $Atdfer to paragraph (d) in the definition of
Excluded Event? To this extent, Optus considers that the current drafting of this paragraph is
unclear and could be interpreted in a way waihniis inconsistent with our understanding of the
intent behind this paragraph. Paragraph (d) of this definition should therefore be amended to
read as follows:

A failure or delay by a third party to supply products, services, facilities or infrastructure
to NBN (or a failure in the facilities provided by a third party to NBN) but only where the
failure or delay is caused by a Force Majeure E¥&nt

9.120 Similarly, the term Downstream Customer Loss is used in a number of provisions this Annexure
3 to Schedule 1HOptus submits that the current definition is unreasonably and unnecessarily
broad (and complicated). As such, it considers that this term should use, and be limited to, the
key concepts of Downstream Customer and End User.

9.121 Further, a loss should not bagtured simply because it happens to arise on a network which
the Customer uses. For example, the current definition would capture (among other losses):

@) a loss suffered by another NBICustomer who happens to obtain a product or
service from the contraagtg Customer (even though it has no connection with this
agreement), where the loss suffered arises not from that product or service, but as
a result of the NBN network or a service provided by KBKthat arises because of
0KS NBT aNBIEOBSMYA20IdG A 2y a Yy Sig2NIEXO W KAYOK  /

(b) loss suffered by NBRoin connection with a service supplied by a Customer to
NBN, which has absolutely no nexus with this agreement or its subject matter. This
agreement should not undermine or interact witther separate agreements which
NBN may have negotiated with individual customers.

9.122 Optus therefore proposes the following revised definition of Downstream Customer Loss:
éDownstream Customer Loss YSI yayY

any Loss suffered by a Downstream Customer @rahUser in connection with a
Customer Product or a Downstream Product; and

any Loss suffered by the Customer as a result of any Loss referreétagraph (a) of
this definition

Dispute Management

9.123 The dispute management rules set out in Annexure thisfSchedule 1H largely exclude the
involvement of the courts in favour of arbitration and expert determination.

% schedule 1H, Annexure 3, Clause 8.1
$0For example, Schedule 1H, Annexure 3, Clauses 2.7(b)(ii) and 4(c)(i)

31 g5chedule 1H, Annexure 3, Clause 8.1
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9.124

9.125

9.126

9.127

9.128

9.129

9.130

9.131

A key principle of any contractual dispute regime which prevents a party from having recourse
to the courts is that the process must be inédeyent, and be seen to be independent, of any
potential participant in the dispute process. The parties to the agreement should not have a
role (or, if they do, only an extremely limited role) in the administration and adjudication of
disputes.

While NBNCOo has made significant improvements to the dispute management regime in the
course of consultation on the WBA, there remain concerns about the extent o8N NR f S
in a regime which must be, and above all be seen to be, entirely objective, impartial and
independent of the parties.

For example:
(a) NBNConominates the Resolution Advisers and Pool Members.

(b) NBNConegotiates and agrees the terms of appointment with each of the above
adjudicators.

If a Customer reasonably believes that any of the abovedicitors has failed to comply with

the Dispute Management Rules or their terms of appointment in a material way, it is still

entirelyat NBNCaQa | 6a2f dziS RA&AONBUOGAZ2Y SKSGKSNI G2 G-
or investigate the matter.

NBNCohas the sole ability to terminate the appointment of a Resolution Advisor or Pool

Member (although there is at least a process under which the ACCC may object to a proposed
termination). While a Customer has a right to notify NBdf it reasonably beliess an event

has occurred that gives rise to a right for NBdto terminate an appointment, it is entirely at
b.bQad RAAONBGAZ2Y 6KSGKSNI (G2 FOG 2y GKS / dzad?2

The above concerns are magnified by the fact that IKBExcludes all liability for Iees
OFdzaSR 2NJ O2y(iNAROGdziSR (2 o6& a5AallziS hdziO2YS
obligations under the dispute management rul&s).

One specific concern is that the Dispute Management Rules (which prevent recourse to the
courts except in very limitedircumstances) could have the effect of limiting an access seeker's
ability to seek orders from the Federal Court in relation to certain breaches of the SAU where
that access seeker is party to an Access Agreement based on a SFAA. Pursuant to section
152CDof the Act, the ACCC and any person whose interests are affected by the undertaking is
entitled to apply to the Federal Court in relation to a breach of a special access undertaking.

It should therefore be made expressly clear (such as by adding aioadtlparagraph in
clause 9.1(b) of Annexure 1) that nothing in these rules prevents an access seeker from taking
action under section 152CD of the Act.

$25chedule 1H, Annexure 3, Clause 2.7(b)(iii)
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Multilateral SFAA Forum

9.132

9.133

9.134

9.135

9.136

9.137

9.138

9.139

As set out in Clause 1B.3.1, the Multilateral SFAA Forum will be estaldskatultilateral

consultation forum to engage with Access Seekers on possible changes to the terms of a SFAA.

It will operate on a voluntary basis andisogerti 2 | £ £ ! O0Saa {SS1TSNAR AN
they have an Access Agreement with NBR €0

Optus notes, however, that there are several contradictions to the objectives of the SFAA
Forum currently touted by NBN Co.

For example, Clauses 1B.3.1(c) and 1B.3.1(d) establish that the purpose of the Multilateral
SFAAForutm g A f £ Ay Of dzZRINAA2RNRAYUIAAGTARYATY I AlaydiS dand a4 2 OA |
arttz2g ' 00Saa {SSTSNAR YR b.b /2 G2 adza3sai

However, in Clause 1B.3.1(j)itnotestiab . b / 2 Y|l &3 odzi Aa y20 20f
to any SFAA arising from a Regulatory®BY A y I GA2Y A GKAY GKIE adz (A
follows that given this is the identified forum in which any changes to the SFAA is to be

discussed, it is unclear to what extent NBN Co will introduce the variation to the SFAA as result

of a Regulatory &terminationc i.e. this potentially removes the scope for Access Seekers to
O02YYSyild 2y b. b [ 2 QdelylnfléntenatinmBotitheiRégigtoryd | y R
Determination made in response to Access Seeker concerns.

Similarly, NBN Co maintains the disaatin Clause 1B.2.2(d) that2 KSy  wS3dz | G 2 N
Determination expires, NBN Co may amend any SFAA to remove the effect of that Regulatory
5SGSNNYAYLF (A2 ¥shaud thérédBe bé &reéquied that, at a minimum, a similar
implementationreviewbe applied for any rolback of terms in the SFAA.

Another keyexample in which NBN Co afforitiself the right to exercise discretion is through
Clause 1B.3.1(e), which essentiallynates . b / 2 YI & YI 1S adzOK OKLFl y3
Co considers appropridie A Y Of dzZRAYy 3 | ye& OKIFy3aSa NRaAAYy3I TN

Finally, Clause 1B.3.1(f) entrenches the fact that the incorporation of such changes will only be
made availableinay S¢ O@OSNEA2Y 2F GKS NBf SOOIyl rdncC! ! X
{ C! !THi€same condition would apply to any changes not requiring ACCC approval to be
applied in the SFAA and in effect trumps any requirement set out in Clause 6 for the alignment
of the SAU with SFAA, particularly given the primacy of the Sdtharconstraining

requirement that NBN Co imposes on the ACCC that any Regulatory Determination must not

be inconsistent with the SAU.

hlLlidza O2yaARSNAER GKFG GKS NBY20Ff 2F GKA& 02y
and the ability for the ACQG in effect set the timeframe within which to impose the

implementation of the AD/BROC to flow through directly into a SFAA or executed WBA, so

long as the AD/BROC meets the LTIE criteria, would at least mitigate some Access Seeker
concerns on this issue
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Section 10. Does the SAU medhe legislative criteria?

101 ¢KA& &aSOGA2Y FRRNBPaasSa 6KSGKSNIb.b /20Qa {!!
section analyses whether:

(a) The SAU meets the reasonableness criteria under s.152AH,;
(b) The SAU contains provisions necessaryJNWP; and
(© The SAU contains fixed principles that shawdtibe fixed principles.

Reasonableness under s.152AH

10.2 The ACCC must not accept the SAU unlessatisfiedthat the terms of the SAU are
reasonable. The criteria to assess reasonablenessamusin £ction152AH of the CCAhis
section looks at the claims made by NBbin the Supporting Submission with respect to how
the SAU meets the criteria set out iacsion 152AH.

10.3 Importantly, the accesproviderbears the burden to affirmatively daty theACC®f the
reasonableness of the SAJThat is, NBN Co must satisfy the ACGCiie ACCC does not
need to satisfy itself; nor does it need to prove that NBN Co has failed to do so.

10.4 Optusbelievesthe arguments put forward in the NBN Co SAU Supporting Submission are
inconsistent with the likely manner in which the SAU will operate over the2ieyeas, and
inconsistent with previous decisions made by tké CC

10.5 Notwithstanding any assessmentiBN C& @&gumentsNBN Cdhas not provided sufficient
evidence to enable the ACCC to make a proper assessment of the reasonableness of the SAU.
Without such evidence, the ACC@is without the meango accept the SAWFor example, no
evidence has been pfiorward by NBN Co as to how the LTRCM is expected to operate over
the 27 yeas of the SAUNor has NBN Co provided evidence as to the reasonableness of the
individual price increase limit as a staalbne price control.

10.6  Without such information, it is rigpossible for the ACCC to be satisfied that the LTRCM is
reasonable.

Long term interest of endsers

10.7 NBN Ca&onclude in the Supporting Submission tttad LTIE is promoted because

The counterfactual scenario of having terms and conditions determin&H#as and

ADs is likely to promote the LTIE to a lesser extent because it is unable to provide as
much certainty up front, nor in so definite a manner, as is provided under the SAU and
SFAAs. This lack of certainty inherent in the counterfactual imphesssdconsequences

$35ee Re Telstra Corporation Limited [2008TompT 4 (2 June 2006); Re Optus Mobile Pty Limited & Optus
Networks Pty Limited [2@] ACompT 8 (22 November 2006).
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for the objectives of promotion of competition and encouraging efficient use of and
investment in infrastructure when compared to the likely outcomes under thé'$AU.

10.8 However, the definition of this counter factualdentestable. Therefi it is notappropriate to
define promoting the LTIE almossttirely on the concept of certainty. There is little doubt that
the SAU will promote certainty over tl#8 yeartimeframe.It does s however by locking in
inefficient price structures, insuéfient protections against inefficient investment and
insufficient protection against the risk that this will lead to inefficient prices over the life time
of the SAU.

10.9 Investment certainty is the key justificatidar the SAlLput forward by NBN Co. Bthis
argumentis highly debatable; seeAppendixA. Significant certainty can be provided through
the use of ADs and fixed principles. It is possible for the ACCC to set fixed principles relating to
cost methodologies and recovery of prudently incurred costs B gearperiod, while relying
on ADs to et detailed terms of access.

10.10 There is little evidence to demonstrate the SAU promotes the LTIE once certainty is removed
as the principle justification for the SAMoreover, NBN Co has provided no evidence to
satisfy the ACCC that absent certainty, th& $#omotes the LTIE.

10.11 In addition to certainty, NBI€o argues that the SAU promotide LTIE as it meets the criteria
under £ction152AB that theACCanust have regard to:

@) Promoting competition in markets for listed services;
(b) Achieving amyo-any connectivity;and
(© Encouraging efficient use or, and investment in, infrastructure for listed services

10.12 Each of these elements is discussed in more detail below.

Promoting competition

10.13 The assessment of whether the SAU promotes competitionABE@eeds tobe satisfied
that the following terms promote competition:

(@) Declared services and supphlated terms;
(b) Pricerelated terms and conditions;
(© Non-Price terms and conditions.

10.14 These three elements are discussed below.

$“NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2012, p.171.
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Declared services and suppdlated terms

10.15 Optus agrees that the wholesatmly structure of NBNXCq and its nordiscrimination
requirements, address several concerns tvatuld arise frommonopoly provision of
wholesale fixedine services.

10.16 In saying that, howeverhe structural separabn and nan-discriminatory pricing of NBRois
not due to the SAU. The Supporting Submission implies that a benefit of the SAU is that it
allows for such arrangements. NBN Co qgdtee ACCOraft Decision in relation to FANOC.
There is a clear distinction betwedme two: the FANOC SAU was required to ensure a
structural separdaon and nondiscriminatory pricing*® Whereas these features of NBN Co
come from legislation, and apply in both the factual and cowfaetual worlds.

10.17 Therefore, theACC@annot regard theséeatures as a benefit flowing from the SAU:
Irrespective of the countefactual adopted by the ACC®&ithout the SAU these features
would still be presenas they are set down in legislation

10.18 Another benefit put forward by NBN Co is that the design diilgBducts allows for multiple
access seekers to provide retail and wholesale services to the samesentbcatiort™ Again,
this is not dependent on the SAU. Furthas discussed wection 7 the features of the
multicast product developed by NBN specifically prevent multicast and bitstream access to be
provided by separate access seekdids means that there arBlIBN products containg
featuresthat are specifically designed for at the mhimum have the likely effect ofimit
competition in downstream markets

10.19 Optus submits that théCC@annot rely upon the clairthat a benefit of the service
description in the SAU is that it guarantees that multiple access seekers are permitted to
provide services to the same enader location. More importantly, it appears that tisAUwill
not constrainNBN Cdrom being able to introduce products that do not permit multiple
access seekers to provide services to the sameuesad location.

10.20 Optusconclu8a GKI G YIlIye 2F (GKS WoSySTAGaQ 2F (KS
services and suppitelated terms are not benefits flowing from the SAU (i.e., without the SAU
the benefits would still existpor do they accurately represent the nature obgducts actually
offered by NBN Co, or limit the ability of NBN Cdésign productsn an inconsistent manner
over the27 yearterm of the SAU.

Pricerelated terms and conditions

10.21 NBN Catatesthat the ACCQas accepted that price certainty is likely tammote
competition'’ As explained il\ppendix Awithout the SAU it is possible that the same level
of certainty can be provided through fixed peiples in access determinatiorithe SAU
provides no incremental certainty above fixed principl@srtainty is no doubt a benefit, but

$>NBN Co, Supporting SubmissipNBN Co Smial Access Undertaking, 28 September 2@1P62.
$1*NBN Co, Supporting SubmissipNBN Co Special Access Undkirig, 28 September 2012, p.162.
$"NBN Co, Supporting SubmissipNBN Co Special Access Undkirig, 28 September 2012, p.163.
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certainty of inefficient prices does not negate ttetriment of inefficient pricing. Optus
submits that the focushouldbe on the appropriateness of the current pricing, and possible
future pricingallowed under the SAUf current and future pricing is not efficient, then the
level of additional certainty provided by the SAU is irrelevant.

10.22 NBN Co claisthat its chaNH $hdve lieen designedmongst other things, to allowuStomers
to providera smooth transitiorfor End Users to the NBR{® Section 4andsection 7showthat
GKAA OfFAY A& y20 O2NNBOGP® b.b /2Qa& AYAGAL
clearly demonstrate that there will not a smooth transition to the NBN.

10.23 NBN Co also clamthat since it is not vertically integrated it has an intdresdevelop
downstream market$™® Section 4showsthat the currentintention of NBN Cdor its multicast
service demonstrates this claimdpen todispute More importantly, there appears nothing in
the SAU to prevent NBN Co from introducing new services that are inconsistent with
developing downstream markets. Under the SAU, there is no role for the ACCC to review price
trends of current productsyr the initial price of new products. Furthermore, ACCC has no role
with regards to any product within the Initial Product Roadm@ptus submits that th&CCC
cannot be satisfied thatiBN Cawill price in manner to develop downstream markets
throughout the lifetime of the27 yeas SAU.

10.24 NBN Cdurther daimsthat the LTRCMill ensure that the prices will, over time, recover no
more than its prudently incurred cost&. Section Fandsection 6demonstrate that the
prudency povisions in the SAU are not suffici¢o ensure that NBN Co, threonopoly
provider of fixedline services, incurs only prudent costs; and show that the ICRA is unlikely to
be extinguished during the lifetime of tf# yearSAU thus avoiding the implemextion of
the overall revenue price cap. Optus submits that #&CCannot be satisfies that the LTRCM
is sufficient to ensure that prices will, over tB& yearntimeframe of the SAU, recover only
prudent costs. Importantly, the SAU specifically excluagsfCCC oversight on prices during
the 27 yeas: and excludes ACCC oversight over costs incurred during the build period.

10.25 Furthermore, NBN Co has provided no evidence to support its claims as to how the LTRCM will
work over time. Optuslemonstratesnsection 60 K+ 4 X dzaAy3 b.b / 2Q& [/ 2N
reasonable assumptions, the LTRCM will result in significantly greater cost recovery than
required to meet the required 7% IRR. Further, the LTRCM will @psoads to ensure that no
overall revenue cap is placed on NBN Tus result has been confirmed by NBN Co in a letter
to Optus®?! In other words, using available evidence, the LTRCM will not operate as NBN Co
claimin the Supporting Submissiommportantly, NBN Co has provided no other evidence to
demonstrate that the LTRCM is in the LTIE. The ACCC cannot, therefore, be satisfied that it
does so.

$8NBN Co, Suppting Submissiorg NBN Co Special Access Unékirig, 28 September 2012, p.164.
$NBN Co, Supporting SubmissipNBN Co Special Access Undkirig, 28 September 2012, p.165.
$2NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 Sdpse?®12, p.165.

%1 ovell, C., Letter to Andrew Sheridan re: NBN Co Special Access Undertaking, 14 January 2013.
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10.26

10.27

10.28

10.29

10.30

The lack of ACCC oversight is not addressed by NBN Co when submitting pratettterns
and comlitions proposed in the SAU promote competition. Throughout this submission, Optus
has argued that there are two key consideration &€ CGhould take into account:

(@) Do the provisions in the SAU promote competition in the current market given the
observed lehaviour ofNBN C8&

(b) Do the provisions in the SAufficientlymanage the risk of detrimental outcomes
over the timeframe so that theACCEan be confident the LTIE will be promoted
over the nex27 yeas?

A key question that th&CC@nust ask is: whetheNBN Cdias provided sufficient evidence for
the ACC@o make a decision on the above issues.

In addition to the claims made by NBN Co as to how the SAU price terms promote
competition, it is instructive to compare the price terms #gh factors that theACCQas
previously stated are required to promote competitiomelACC®as provided guidance that
access prices or pricing methodolagy likely to promote competitiorwhere:

€) Prices are codbased;

(b) Prices do not discriminate in amyay that reduces efficient competition;
(© Prices are not inflated to reduce competition in related markatsj

(d) Prices are not predatorf?

As described above, NBN Co has justified initial prices in the SAU based on a reference to
anchor prices andlaimsthat access seekers are happy with the prices. These claims have
been addressed and proven not to be accuraseesection 7 NBN Co haprovided no
evidence as to whether prices are cdmtsed, or will be codtased over th@7 yearperiod of

the SAU. NBN Co has not provided &@CCor interested parties with any model or evidence
as to how the initial prices and their forecasted changerdime relate to the efficient costs

of providing the servicdn the context of a five year SAU, tA€CQas previously stated that

it required more evidence above extensive modelling (TSLRIC+) before it can be confident
prices are appropriaté®®

Optusrecognises that some of the initial prices in the SAU may be in within an appropriate
range.lt is also clear fromsection 7that there are some initial prices that are outside an
appropriate range. ThACCas previously commented that notwithstanding initial prices, it
must be satisfied that future prices will also be appropriate. ABE @reviously rejeatda 15
@SENJ {!! 085O Ilpritpath ey BadFoduibstzXil pdce shocks over thtrie

5 ' yRSNIF{AYS

paccO, 445aaYSyid 2F C!'bh/ Qa {LISOALE 1| OOSa
Decision, December 200{,138.
acco, aaSaayYSyid 2F Cl!'bh/Qa {LSOALE 1 0OSa ' yRSNIF1AY3

Decision, December 200{,138.
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of the SAE*®In order for theACCQo have confidence of the future price path ove2ayear

SAU, it must have before it detailed modelling outlinixgectations of future price paths. No

such evidence has been presented by NBNSgotion 4demonstrates that the price structure

and the CR1.5% individual price increase limit will result in prices that are significantly greater
than the historical price trend for internet servicéaurther, there appear ntegally

enforceable provisions to prevent NBN Co from introducing prices for new services at any level
it sees fit And NBN Co has conceded that it does not expect the overall revenue cap to apply

by 203940.

10.31 TheACCQGurther stated that effective oversidlis vital to ensure that access prices are
appropriate3? Optus reiterates that the SAU: specifically excludes the ACCC from reviewing
prices set during th@7 yearterm of the SAU; and excludes ACCC oversight over costs incurred
during the build period ofhe SAU (first 10 years).

10.32 Optus submits that on the evidence before it, tAR€CEannot be satisfied that the proposed
initial prices, and th@otential future price treads, would promote competition.

Nonprice terms and conditions

10.33 TheACCas previouslgtated that whilecommercially negotiated noeprice terms is
expected to be the more usual outcome, it would be preferable if key terms and conditions:

X  InhtBetermined unilaterally by the access provider or solely through bilateral
negotiations in circumstances where one negotiating party has little countervailing
bargaining power?®

10.34 However, the norprice terms and conditions in the SAU provide NBN Clothét unilateral
ability to decide the terms, when to amend the terms, and to assess any changes. There is no
ability of the ACCC or access seekers to seek, or to demand, any change to-gheadarms

YR O2yRAGAZY A

2 dzii £ A y SdRe ohtlifedirgé@ion® ! | @ h LJG dza Q

10.35 Optus submits that the inclusion of detailed provisions within the SAU will lock in a set of
terms and conditions that are inflexibdndare likely to become out afate quicky. Such
termswill not promote the LTIE over the next 5, 1(23Gryeas. The terms of the SAU also in
effect lock out any ACCC oversight on4poice terms and conditions. Moreover, the midterm
review allowed within Module 1 contains rules which enabléNNE to control the process
and to have final say as to any amendments to the SAU.

10.36 Furthermore, the actual provisiorae not sufficient to ensure that the LTIE will be promoted
during the lifetime of the SAU. This is reflected by the flaat industry and NBN Co have
failedto fully agree on the detailed termsf the WBA after almost two years of consultatidin.

Iacco, 4a85aayYSyd

DecisionDecember 2007.138.

acco, 4a85aayYSyd

Decision, December 200{,139.

6paccO, aaSaavysSyli

Decision, December 200{,139.
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is instructive to note that NBN Co does not believe that industry agreement can ever be
achieved, and that in its opinione¢ltlermsit has promsedin the final WBAprovide a balance
between the interest®f NBN Co and its customearsiotwithstanding the facthat its
customers do not agrewith this position®?’

10.37 Optus submits that only a provider witlignificantmarket power is able to unilatelig declare
terms in an agreement finalised without agreement from its customers. With such powers, the
ACCC cannot be satisfied that the HoINA OS GSNXY &> yR b.b [/ 2Q& |6
vary terms, promotes the LTIE.

10.38 Optus believes that therdy way forward to ensure that neprice terms and conditions
promote the LTIE, is tmake certairthe SAU reflects a principldmsed approactwith the
ability of ACCC to set appropriate regulatory determinations should the need arise. In the
absence obuch an explicit role for the ACCC, it would be preferable for the keyrioa
terms and conditions to be contained within the WBA/SFAA so as to enable the ACCC to make
regulatorydeterminations that access seekers can rely upon when seeking accesmagtge
with NBN Co.

Anyto-any connectivity

10.39 Optus has no comments

Efficient use and investment

10.40 TheACCas previously commented that its focus, and that of the Tribunal, has traditionally
been on the efficiency of the proposed pricitigThe ACC@nust be satisfied that there are
sufficient safeguards in the SAU foto be satisfied that efficient prices will be set over the
lifetime of the SAU.

10.41 Further, theACC@nust be satisfied that the provisions of the Sénsure that only efficiently
incurred costs are recovered. It is showrsattion 4that the NBN will be susceptible to strong
incentives to incur inefficient expenditure.

Allocative efficiency

10.42 NBN Co clai that the proposed pricing balances the need of high take up and high rates of
usage through:

€) Affordable AVC prices; and

(b) Affordable CVC pricé§’

*"HassellJ., SGGSNI wSY b.b /2Q& 5N} Fi 2Kz2fSalfsS .. NRIlIRolyR ! 3
acco, aaSaaySyid 2F C!'bh/ Qa {LISOALE 1 008544 ! yRSNIFAYyS3
Decisim, December 2007.140.

$9NBN Co, Supporting SubmissipNBN Co Special Access UndertgkP8 September 2012, pp.187
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10.43 However, such claims have been shown to be falsedton 4 where it isdemonstratedthat
the current price structure will lead to significant increases in the cost of internet access over
the next 10 yeargOver the last 5 years real internet prices have fallen by 18% and access
speeds have more than doubleto repeat this trend over the first 5 years of the SAU results
in a real price increase of at least 13.5%f the same trend was again repeated for the
second 5 year period of the SAU, amkrs would face a 58.8% real price incredse.

10.44 Stakeholders haveepeatedly informed BN Co that the AVC component of several proposed
products is not fit for purpose, and is inconsistent with current industry pricing. Futhiz¥,
Cohas been informed by stakeholders that the level of CVC pricing is inconsistent with
industry pricing and will likely discourage efficient usage of the NBN ove/fi]

10.45 Furthermore, industry has raised concerns with NBN Co that the pricing structure is
inconsistent with the cost drivers of a FTTP netwdhe fundamental cost structure die
FTTP network is high access costs and low usage costs: NBN Co has priced its products
oppositeto this.

10.46 NBN Co hsfailed to address these points either in industry consultation, or in the current SAU
processin addition the ACC@oes not have befa it sufficient evidence on which it can be
confident that the price level and structure proposed in the SAU will ensure allocative
efficiency over the7 yeartimeframe of the SAUNBN Co reliegpon its good will to lower
prices over timehowever, there are no commitments to do so within the SAU.

10.47 Optus submits that relying on the goadll of a monopoly provider to ensure the LTIE is
promoted is notreasonable

10.48 NBN Calsorelieson the efficiency of the LTRCR*As shown irsection 4 section 5 and
section G the proposed mechanisms in the LTRCM are not sufficient to address the concerns
about excessive expenditure and pricing that arisefNBN C@ & f S3IA af | G A @St & L
monopoly position in wholesale fixdihe services and government ownership.

10.49 Importantly, NBN Co ha®nceded that it does not expect the overall revenue cap to come
into force by the end of 20380.3** This admission amters claims made within the
Supporting Submission that the revenue cap will help ensure the reasonableness of the SAU.

Productive efficiency
10.50 The Supporting Submission justifies the productive efficiency of the SAU by reference to:
(@) Prudency commitment ithe SAU;

(b) Analysys Mason Report;

%9 Access speeds increasing from BAO to EAO.

%1 Access speeds doubling from 25Mbps to 50Mbps

%2NBN Co, Supporting SubmissipNBN C&pecial Access Undeaking, 28 September 2012, p.168.

%3 ovell, C., Letter to Andrew Sheridan re: NBN Co Special Access Undertaking, 14 January 2013.
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(© Ordover and Shampine and Synergies rep@ms
(d) Commercial incentives to keep costs low.

10.51 It has been shown isection 5Sthat the prudency provisions in the SAU will not guarantee that
NBN Cavill incur only efficient costdmportantly, the draftings such that the terms contain
built-in subjectivitywhichmeans that the ability to enforce compliance witte Prudent Cost
Condition is effectively of no value

10.52 Optus previously provided comments on the deemed prudency of the network design rules
and use of the Analysys Mason Report on which it is justiffe@ptus has previously pointed
out the important rolethe ACCC has played with respect to POI locations and humbers as an
indication how the preferred NBN Co network design may not be consistent with promotion of
competition and the long term interest of engsers®®

10.53 The Ordover and Shampine report, while @gjng that the principles of the SAU are efficient,
specifically state that they have not looked at the specific provisions within the*8@iptus
submitslittle weight can be placed on this repo®ptus too, agrees with many of the
principles of the SAUWHowever, the provisions of the SAU will operate in a manner significantly
different from the principlesOrdover and Shampine provide no opinion on the actual
provisions contained within the SAU the authors explicitly state thedo no opine of the
specfic provisions™’ For example, Optus agrees that prudent costs should be recovered.
However, the prudency provisions in the SAU will not ensure that this occurs.

10.54 The Synergies Report also fails in a similar martherexperts assume that the provisions
would operate as advocated by NBN Co. There appears to be no independent analysis as to
how the provisions would likely work in realiypecifically:

(@) Synergies conclude that initial pricing is set at levels consistent with legacy
products®*® However, Optusalysis demonstrates that many prices put forward by
NBN Co are not consistent with legacy products &sation 3. [CiC

(b) Synergies congtle that the CP1.5% increase limit is likely to result in prices that
would be considered efficierit’l 2 6 S@S NE h Lskodsihet the GRILE® & A &
limit is likely to result in future prices inconsistent with the historic price trend for
internet access prices (sesection 4. Such divergence guestions whether future
prices would be considered efficient.

¥hLiidza {dzoayYraaarzy G2 GKS '/ /] {dzLLX SYSy Gl NB [/ 2yadz G (
Vergon) 30 March 2012p.33.

¥hitidza {dzoYAraarzy G2 GKS '/ /1 {dzLdLd SYSy Gl NB [/ 2yadz G (
Version) 30 March 2013.33.

%% Ordover and Shampine, p.16

%7 See footnote 1 of Ordover and Shampine.

%8 Synergies Consultingeptember 2012, p.5.

339 Synergies Consulting, September 2012, p.5 and section 4.3.
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(c) Synergies conclude that usefofecasts in subsequent revenue period is consistent
with accepted regulatory practicé®l 2 6 SGSNE h LJi dza Qudeyfl f @ & A &
forecasts during the ICRP leads to the ability of NBN Co to maintain the regulatory
loss making period while at the sameh#yving financial profits thus undermining
the claim that the LTRCM constrains NBN Co from recovering more than its efficient
costs** In addition recent changes to the NER demonstrate that reliance on
forecasts without full regulatory oversight is notristent with regulatory
practices in other industrieGeesection 4.

(d) Synergies conclude that while alternative approacheth&RAB(i.e. replacement
and optimised asset valuation) could foster more efficient gtreent, there are
adequate provisions within the SAU to obviate this advanfdge.2 6 S@SNE  h LI d:
analysis shows thdhe prudencyprovisions are inadequate (see below as®ttion
5).

(e) Synergies conclude that the prudency provisions in the SAddmeguate and can
be expected to deliver efficient outcom&8Howe\er, a review of the actual
provisions and its expected operation shows that:

(1) The Prudent Cost Conditions are unenforceable and provide no or little
restriction on the ability of NBN Co to incur excessive costs;

(i) Synergies makes no comment on the efficieotthe deemed
expenditures, and therefore no weight can be placed on its conclusion
on deemed prudency;

(iii) Synergies makes no comment on the efficiency of the network design
rules, and therefore no weight can be placed on its conclusion on
deemed prudency;

(iv) Synergies fails to accurately reflect the nature of industry consultation
during the engagement process, and fails to note the highly restrictive
terms of consultation and ability of ACCC to review; and

(V) Synergies does not accurately portray the requiremdiBN Co to
seek to achieve lowest cost of ownership, and overstates the ability of
market forces to constrain a governmeoivned monopoly provider.

() Synergies conclude that the loss capitalisation scheme (ICRA) in the SAU can
reasonably be expected to rdsin efficient outcomeslue to internal incentives of
NBN Co to prevent capitalised losses; prudency requirements; and likely prices

340 Synergies Consulting, September 2012, section 4.

*1This claim was repeated in the recent letter to Optus re: NBN Co Special Access Undertaking, 14 January 2013.

342

Synergie€onsulting, September 2012, pp.8, 60, 79.

343 Synergies Consulting, September 2012, g9
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during the initial regulatory period:' Importantly, Synergies did not seek to
examine how the ICRA would operate overthd FSGAYS 2F (KS {!! o
raises serious doubts over these conclusions, specifically:

(1) Governance arrangements prevent losses accumulating to where
investors will not make a returt®ptus notes, however, that such
incentives do not hold when theegulated WACC is set above the actual
cost of financing. When the WACC is greater than the actual cost, it is
profit-maximising to oveinvest and increase the RAB (s&etion 6.

(i) The NBN Co Corporate Plan shows that the financial return expected
over the next27 yeas diverges significantly from the ICE&&esection
6). This further weakens any internal or market incentive to limit
regulatory losses incurred.

(iii) ICRA incurs significant losses even while NBN Co is making positive
profit and EBITDA margirfsorexample, in 2040 it is forecasted that
NBN Co will make an EBITDA margin of 77 per cent, and yet the ICRA
increasedy around $4 billion (segection §. There is a clear
disconnect between financial performance and regulatory accounting.

(iv) Synergies overstatdhe likely incentives provided by the market and
investorsg in effect Synergies assumes NBN Co faces the same
incentives as a privaty-owned firm. However, NBN Co is fully
governmentownedand is not expected to make a commercial
return.3* In addition, governmenbwnership provides NBN Co with
many advantages not seen by private firms: including easier access to
finance and lack of ilmdvency risk. This combined with neommercial
incentives demonstrate that NBN Co will face fewer incentives than
private firms to operate efficiently (sesection 4.

(V) Prudency provisions are unlikely to provide any restrictions on NBN Co
to incur costs it sees fit. Combined with the absence of any regulatory
oversight on costs incurred, the SAU does not adequately protect
against the rislof excessive cos{seesection §.

10.55 Finally, it would appear that NBN @nd its expert®ffectively rely upon the commercial
incentivesfaced by NBN Co to ensure that absent any regulatory oversight, or effective
provisions within the SAU, productively efficient outcomes are achieved duririgj/tiyear
term of the SAU. Optus believes this significantly overstates the actual commercrahiase
likely to be faced by NBN Jsirst, it is clear that NBN Co is not required to make a commercial
return: indeed this is a key reason for its existence. Second, empirical evidence from the
electricity market shows that governmentvned business incur higher capex, opex and have

344 Synergies Consulting, September 2012, pf110

5 SeeSection 6and AGNCO, 201INBN Colnvestigéion No. 14, November, Canberra.
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higherstaff ratios than private firmsThird, NBN Co is receiving subsidised funding below the
proposed markebased WACC, thereby creating an incentive to &pEnd on capex.

10.56 Moreover, even if NBN Co were to operate in a manner consistent with private ovipgasiu

within a market with some level of competition, the ACCC has consistently found that relying

solely on such outcomes is not sufficient to manage the risks of ineffisigobmes®*®

Dynamic efficiency

10.57 NBN Co submithat the SAU promotes dynamic igfency due to:

(@) LTRCM encouraging efficient investment;
(b) Specific pricing commitments provide certainty for investment; and
(© Customer engagement via PDF.

10.58 It has been discussed above how the detailed provisions in the LTRCM will not work as
intended; and willikely not prevent inefficient expenditure or inefficient pricing during the
ICRPMoreover, NBN Co has conceded that it does not expect the LTRCM to become binding
during the lifetime of the SA’

10.59 While pricing commitments are useful for access seekeisultimately the level of the pricing
commitments that impact on efficiency: not merely the presence of commitments. It has been
shown above that:

@) The level of initial prices are not efficient for a variety of products (including
business offers andhulticast), and the structure of the AVC/CVC charges are
inconsistent with cost causation principles;

(b) The overall revenue cap is unlikely to be in effect during the lifetime of the SAU,
thus placing sole reliance on the individual price increase limit;

(© There appears little effective restraint upon the introduction of inefficient prices for
initial and new prices; and

(d) The individual price increase limit is inconsistent with industry trends, and over
time, does not address the risk of inefficignhigh priang by amonopoly provider
of fixedline services.

10.60 Finally, NBN Goi&liance upon the PDF process to enstyaamic efficiency is promoted
guestionable As discussed Bection 8 industry consultatiorio date has not been without its
difficulties Many concerns raised by industry have failed to be takebaamd byNBN Co
Given this observed behaviour, little confidence can be placgdy b . b / 2Qa NBf Al
PDF process to promote dynamic efficiency of2fieyearife time of the SAU.

8 see, for example, FANOC Draft Decision, and recent comments by AER on the need for changes to the NER.

¥l2@gStts /o [SGGSNI (2 ! yRNBS {akin§NAJAruafy 28I8Y b. b / 2Q4& {
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Legitimate business interests of access provider

10.61 Optus agrees that the proposed SAU should result in NBN Co being able to recover its cost of
provisons, and thus would be consistent with its business interest. However, tharain
significantdoubtd & (12 6KSOKSNJ Ad Aa NBN CidokbsallowedsHch (0 A Y I |
flexibility and market power over the price and nprice terms.

10.62 The lediimate business interests of NBN Co would also be promoted through the adoption of
fixed principles and ADs. Effective regulatory oversight and auditing has been recognised as
being important aspect of ensuring the legitimate business interest is prongidthe
proposed SAU does not contain such provisions

Interests of persons who have a right to use the declared service

10.63 The nondiscriminatory and wholesalenly nature of the NBN does promote the interests of
persons who have a right to use the declared/&gge. However, these elements are not
sufficient to offset the potential damage cause by inefficient price andprase terms
Appropriate and efficient price and neprice terms are the relevant concerf{s.

10.64 As described above, it is clear that the proposed SAU does not contain sufficient provisions to
ensure efficient and appropriate price and nprice terms over th@7 yearlife time of the
SAU. In additioMBN Cdias not submitted adequate evidence demtrating that the SAU
would promote adequate and efficient terms over its lifetime.

Direct costs of providing the declared service

10.65 The provisions of the SAU, including the LTRCM and ICRA meclzaisufficient to ensure
that NBN Cas able to recover théirect costs of providing declared semese; subject to the
requirement that the costs included in the LTRCM reflect the actual efficient costs incurred by
NBN Co.

Operational and technical reqeiments

10.66 Optus has no comments.

Economically efficient opetian of network

10.67 Optus has no comments.

ACCO, 845aaYSyid 2F C!'bh/ Qa {LSOALE 1 00Saa ! yRSNILF 1Ay
Decision, December 2007,171
Wacco, aaSaavySyid 2F C!'bh/ Qa {LISOALE 1 008
Decision, December 2007,141.

Served Brdi | 1 A y 3
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Uniform National Wholesale Pricing

10.68 NBN Co justifies several price terms and conditions on the basis that they are reasonably
needed to achieve uniform national wholesale pricing (UNWP). The ACCC cannot reject an SAU
on the basis of terms that are needed for UNWP under provisions in thé"€CA.

10.69 Section 6.10 of th&AU Supporting Submission states that the following price related terms
are necessary for UNWP:

(a) Prices that do not vary by location or the network over whietviees are delivered,;
(b) ICRA mechanism, allowing unrecovered costs to be recovered in later years; and
(© Once ICRA is extinguished, a single overall revenue cap applies across all services

and networks.

10.70 Optus notes that the principle of UNWP, and the requiesinto set prices that do not vary by
location of network, are a feature of the CCA and not subject to change in the current process.
Given this base case, the principle of an overall revenue cap applied across all services would
appear reasonable.

10.71 In addtion, the principlethat losses in early years can be recovered in later years is also
consistent with the LTIE. However, while the principle is consistent, Optus submits that the
operation of the ICRA mechanism is not consistent with the LTIE. NorlGRAemechanism
reasonably required to ensure UNWP. This is discussed in more dekittion 6 Moreover,
NBN Co has failed to provideficient evidence to support that claim that the LTRCM, as
drafted in the SAU, will operate over the lifetime of the SAU in a manner consistent with the
claim it is needed to ensure UNWP. Optus reiterates thabtiigevidence before the ACCC is
that the LTRCM does not operate in a manner needed to ensure UNWP.

Assessment of Fixed Principles

10.72 The SAU states that all of Module 0 and Module 2 are fixed principieter clause 152CBAA,
if a SAU contains a fixed principle and the original SAU was accepteel ACCC, then during
the term of the fixed principle, the ACCC cannot reject a subsequent SAU for a reason that
concerns the fixed principle.

10.73 The ACCC noted in the Supplementary Information Paper that:

X AF F FAESR LINR Yy OA Ligh8edel prikiN@s ingoNihgQuaigmBrt G A 2 y
and discretion, there is a question as to whether the ACCC may reject a variation for the
reason that the variation does not comply with these principtes.

10.74 Optus is concerned that the terms of clause 2D could have the effect of preventing the ACCC
from reviewing the revenue, capex or opex forecasts proposed in any Replacement Module.

*%NBN Co, Supporting SubmissipNBN Co Special Access Undertaking, 28 September 2tidn 6.10.

351ACCCISuppIementary information paper about the Special Access Undertaking given to the ACCC by NBN Co

Limited and NBN Tasmania Limited on 18 December,3082
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For example, clause 2D.3 states that forecasted revenue is the expectedofahe amount

of revenue that NBN Co is expected to earn. However, ACCC may be prevented from rejecting
a Replacement Module for a reason that concerns clause 20d example, ACCC disagrees
with the forecast.

10.75 Such concerns are magnified by the highel principles in clause 2D.6, which outlines the
relevant consideration for forecasts. These terms necessarily involve judgment and discretion,
and as such, ACCC may be prevented from rejected a Replacement Module for a reason that
concerns the operatio of judgement from NBN Co.

10.76 It is not clear how much ability the ACCC will have to conduct a full review of NBN Co
forecasts, and where necessary, to insert its own forecast in replacement of a rejected NBN Co
forecast. Any restriction on the ability of &£ C to do so risks replicating the flawed elements in
the previous electricity regulatory regime: which has now been amended to allow the AER
more freedom to review and replace forecasts. Optus reiterates that any proposal which
prevents the ACCC from hagifullex anteandex postreview powers is inconsistent with
existing regulatory regimes applied in Australia.

10.77 The existence of the Fixed Principles should form an important consideration as to whether
GKS 1t/ /1 OFy I LILINGBug &fude tacdept the ubdéraking/ A ¥ G KS 1/ /
thinks the fixed principles should not be a fixed principférhis is independent of whether the
ACCC assesses the clause as reasonable, or considers that the SAU in total is reasonable. The
fixed principles in Module &ise serious doubts whether the Replacement Module scheme
will operate as put forward by NBN Co in the Supporting Submission. There is a real risk that
accepting the SAU will exclude the ACCC from having any role in amending, reviewing or
rejecting a Reflacement Module based on unreasonable forecasts.

10.78 If the ACCC cannot intervene to prevent excessive expenditure during Module 2, the SAU
should not be accepted. Further, Optus recommends that the ACCC reject the SAU on the basis
that it proposed fixed priciples that should not be fixed principlesthis is irrespective of
whether the considerations in clause 2D.6 are reasonable.

%2CCA, 5.152CBD(4).
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Appendix Alnvestment certainty and NBN

A.1 A central justification for the approach adopted by NBN Co isttteaipproactprovides it
with the long-term certainty necessary to promote long run investment in long lived
infrastructure.

A.2  Optus accepts that NBN Co has a legitimate claim for regulatory certainty sufficient to ensure
that it can recover its efficiently incurred costs. However, it isthe case that NBN Co
necessarily needs a SAU in the form prescribed to achieve this aim.

A.3 Inthis section, Optus identifies that;

(@) By the nature of its governance arrangements NBN Co already enjoys a significant
degree of certainty in its operating envinmrent compared to commercial entity
operating in a competitive market; and

(b) That any additional certainty NBN Co requires can be delivered through alternate
mechanism to an SAU.

Investment certainty is key reason for the SAU

A4 Inthe Supporting Submissigf®N. b/ 2 adlF G48a GKF (G dofpdvidedaaNII2 & S
appropriate degree of certainty to Access Seekers, their End Users andNBN Go2 dzii ( K S
products, prices and noeprice terms and conditions of access. In addition, the SAU provides
the longterm NI Y S o128l & &y | 0 f dor NBS Odd delivierNid the goal of uniform
national wholesale pricing (UNWP.

A.5 NBN Co argues that the SAU (in combination with wholesale agreefieigghe preferred
regulatory mechanism over the alternative of the ACE¢Nng on its legislative powers
because it can provide long term certainty and be more procedurally efficient.

A.6  NBN Co continues to argue that tB& yeartime frame of the SAU is required to ensure that
the costs of the NBN can be recovered in the l@rgt®>® NBNCostate:

To allow NBN Co to recover these losses at a later date, it is important for NBN Co to
KF@S OSNIFAyGe (GKFEG GKS WNYz S&a 2F GKS 3Ly
change before NBN Co has had the opportunity to unwind tleesed, and that NBN Co

is not prevented from recovering accumulated losses as a consequence of the transition
from one regulatory control period to the oth&f

*¥NBN Co, Supporting SubmissipNBN Co Special Accéssdertaking, 28 September 2012.
*4NBN Co, Supporting SubmissipNBN Co Special Accéssdertaking, 28 September 20122
%5Wholesale agreements are available with or without acceptance of the NBN SAU.

**NBN Co, Supporting SubmissipNBN Co Special Accessdertaking, 28 September 2012, p.3.

**’NBN Co, Supporting SubmissipNBN Co Special Accessdertaking, 28 Septendn 2012 p.52
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