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Introduction

The release of the proposed Murray-Darling BasamPBasin Plan) by the Murray-Darling
Basin Authority (MDBA) on 28 May 2012 put water oefn at the forefront of public debate
once again. The Basin Plan is the most widely-knanah controversial component of the
reforms introduced by th&ater Act 2007 (Cth) (Water Act) but the Water Act also
implements other components of the water reforrmdgein particular, rules to help open up
water markets, regulate charging and facilitatdetria water. Practitioners should be aware of
these rules to assist them in properly advisingnts on their rights and obligations in
dealings with rights to water.

In 2009, Senator the Hon Penny Wong, then MinisteClimate Change and Water, made
the Water Market Rules (WMR) andWater Charge (Termination Fees) Rules (WCTFR)? In
2010, the Hon Tony Burke MP, Minister for Sustaitigh Environment, Water, Population
and Communities, made thdater Charge (Infrastructure) Rules (WCIR) and théNater
Charge (Planning and Management Information) Rules (WCPMIR) (collectively, the Rules).
Compliance with the rules is monitored and enforlmgthe Australian Competition and
Consumer Commission (ACCC). Minister Burke madeanamendments to the WCTFR in
February 2011 and further amendments to the WCTeRlze WMR in October 2012.

This article is intended to assist practitioneranderstand the purpose and operation of the
Rules (including the recent amendments) and howrilate to the broader water reform
agenda.

Water Reform - the background

Water reform has been a constant feature of thdatgy landscape over the past 20 years.
In 1994, the Council of Australian Governments (C&)Aagreed to thevater Reform
Framework (Framework). The Framework sought to create watakets through the
development of tradeable water rights (by clariyproperty rights and separating title to
water from land) in order to allow water to flowhaher value uses. The Framework also
sought to reform pricing for water and associatzdises, to make its use more sustainable,
by encouraging:

* consumption-based pricing and full cost-recovery
e the reduction or elimination of cross subsidies
« the allocation of water to the environment; and

! This article is published by the ACCC for guidamre information purposes only. It is not intended
to be taken as legal advice.

2 The WMR were made under s. 97 and the WCTFR wagernnder s. 92 of the Water Act.

% The WCIR and the WCPMIR were made under s. 9d@Water Act.



« the adoption of trading arrangemehts.

In 1995, the Framework was incorporated into theéddal Competition Policy (NCP) with
each state and territory being responsible for @mgnting it. Consistent with the NCP, a
temporary cap was placed on water extraction floerMurray River. This cap was made
permanent in 1997.

In 2004, the COAG announced the National Wateiatite (NWI), an agreement between
the states and the Commonwealth to implement furttager reforms designed to achieve a
number of inter-related policy objectives, incluglio?

» return over-allocated water systems to environntigrgastainable levels of
extraction

* expand the permanent trade of water through thgressive removal of barriers to
trade, subject to an annual cap of 4% on the voloiweater that could be traded out
of an irrigation area

» create nationally compatible and secure water aceatitlements, separate to land

« cap termination fees at 15%.

On 25 January 2007, in the midst of a severe diptiggn Prime Minister John Howard
announced the National Plan for Water Securityséptember 2007, the Commonwealth
Government passed the Water Act, designed to dédexeelements of that plan, including
modernising irrigation and addressing the overeallion and overuse of water resources
within the Basir. The Water Act went beyond the NWI and sought tolémpent an

integrated and consistent approach to the manadgerhtre water resources in the Basin. For
this purpose, the Water Act:

» created the MDBA

* required the MDBA to prepare the Basin Plan

* established the Commonwealth Environmental Watddéto

* enabled the Minister to make the Rules; and

» conferred on the ACCC the function of monitoringmmiance with and enforcing
the Rule$.

Reform to overcome obstacles to the efficient
operation of water markets

Historically, water supplied for the purposes ofgation had been tied to land ownership
(‘bundled’), with rights not clearly defined andtivino formal capacity to trade water. Over
several decades, consistent with the reform comemtendescribed above, states have acted
to ‘unbundle’ entitlements to water from land, ¢ieg separate property rights in the form of
statutory rights to water.

* COAG communiqué, 25 February 1994, Water ResdRotiey:
<http://www.coag.gov.au/coag_meeting_outcomes/1IB28)index.cfm#water

> NWI, paragraph 24.

® Murray Darling Basin Agreement, former SchedulBrBtocol on access, exit and termination fees.

" A National Plan for Water Security, 25 January 200

8 Water Bill 2007, Second Reading Speech, 8 Augdg72
http://parlinfo.aph.gov.au/parlinfo/search/disptiigplay.w3p;adv=yes;orderBy=customrank;page=1;q
uery=%22water%20bill%202007%22%20%20%22second%d0rg¥22%20Dataset%3Ahansardr,h
ansardr80;rec=12;resCount=Defaattd Water Bill, Explanatory Memorandum, paragrdph




However, different jurisdictions took different appches to unbundling and, in some states,
the unbundled right was often held by the irrigatieater supplier, with irrigators within a
network holding a contractual right to water agatheir supplier. This meant that, despite
unbundling, a supplier could still impose contrattestrictions on their irrigators’ ability to
transfer or trade water within and beyond the depplarea of operation, limiting the

efficient functioning of the water market.

The Water Act provided the Minister with the pow@make the Rules tensure that water
markets in the Basin operated efficiently withaeppropriate barriers to trade.

Definitions

Before discussing what the Rules do, it is helgdubriefly explain some of the terminology
they use (taken from the Water Act). Under stateemmanagement legislation, different
classes of rights to water can be held and, wiijles to water are generally similar in each
Basin state, the Water Act and state legislatid@rofise different terminology. When
providing advice, practitioners should take carerieure the terminology used is correct and
consistent with the definitions in the Water Atie tegislation of the relevant Basin state and
common usage within the industfy.

The WMR, WCTFR and WCIR operate by regulating kevéies of the entities that own or
operate water infrastructure. Such entities araddfin s. 7 of the Water Act as
Infrastructure Operators andlrrigation Infrastructure Operators.

An infrastructure operator (10) is:
e aperson
* who owns or operates water service infrastructure
» for the purpose of providing a service to anotresspn.

An irrigation infrastructure operator (110) is
e« anloO, and
» operates the infrastructure for the purposes dfelihg water for the primary
purpose of being used for irrigation.

The Water Act defines four main classes of right tielate to water and its deliveryater
access entitlements, water access rights andirrigation rights (each of which give the holder
some form of entitlement or right to receive watamjiwater delivery rights.**

Water Access Right
* Aright conferred under a law of a state to holdade water from a water
resource
« Includes awater access entitlement and stock and domestic rights granted under
statute

° Water Bill 2007, Second Reading Speech, 27 Aug088. The Water Act also provides for the
MDBA to make water trading rules as part of theiB&an: see item 12 in s. 22 and s. 26 of the Wate
Act.

1 The potential for confusion to arise and mistakesccur is illustrated by reference to an example:
the termwater allocation is defined in s. 4 of the Water Act as ‘a speoifitume of water allocated to
water access entitlements in a given water accogipteriod’; however, the terailocation is widely

used within the industry to refer to the volumenatter allocated against an irrigation right in aegi
irrigation year; further, thgvater Act 2000 (QLD) uses the term to refer to a statutoayewright
equivalent to avater access entitlement under the Water Act.

' Water Act, s4.



Water Access Entitlement (WAE)
» A perpetual or ongoing entitlement, by or undeaa bf a state, to exclusive
access to a share of the water resources of a west@urce plan area.
» E.g. Water Access Licence (NSW), Water Share (WMater Access
Entitlement (SA), Water Allocation (QLD)

Irrigation Right
* Aright that a person has against an 110 to receiater that is not water
accessright or awater delivery right.
* Generally, but not always, contracttral.
Water Delivery Right
* Arright to have water delivered by an 10.

Water Market Rules

The WMR are designed to help free up the traderigiition water within the Basin by
ensuring that policies or administrative requireteeri 110s do not represent a barrier to
trade’® State legislation contains mechanisms for irrigatorconvert their irrigation rights
into a WAE.** Under the Water Act, this conversion processfisrred to asransformation
arrangements, meaning:

arrangements that would reduce the share compohanwater access
entitlement of an 110 to allow:
0 a person’s entitlement to water under an irrigatight against the 110;
or
0 a part of that entitlement;
to be permanently transformed into a water accatitteenent held by someone
other than the 110°

The transformation of an irrigation right into a \EAeduces the 110’s WAE by an amount
generally commensurate with the volume of the forimigjation right*® The effect of
transformation is depicted in the following diagram

121n NSW there are a number of different 1O struetu In the majority of cases irrigators’ irrigatio
rights are contractual. However, in limited circdamces they may arise on some other ground,
generally statute. For instance, s190A and s23Ahafater Management Act 2000 (NSW) require
private irrigation districts and private water tis)gespectively, to determine a “landholder’s wate
entitlement” (which is analogous to an irrigatiéght) when requested in writing to do so. In SA
irrigation rights generally arise under statutddieing a fixing pursuant to s29 of theigation Act

2009 (SA).

13 Water Bill 2007, Explanatory Memorandum.

4 1n 2009 South Australia passed thegation Act 2009 (SA) which required irrigation trusts (110s) to
fix irrigators’ irrigation rights. The Irrigation ét then provides that irrigation rights may be
transformed. See also thidater Management Act 2000 (NSW) Ch 3, Part 2 Div 4.

15 Water Act, s97. The WAE (onto which the entitlemnienwater under the irrigation right has been
transformed) can be either a new WAE or an exisfil§E and can be held by the irrigator or a third
party (so long as it is a person other than thé. [T@ansformation will often occur as part of aesaf

the right to water and so the irrigation right vii# transformed onto a WAE held by or issued to the
purchaser.

'8 The delivery of water necessarily involves wateslthrough evaporation, seepage etc, especially
when delivered via open irrigation channels. Thislis referred to as conveyance loss and is gnera
socialised across an irrigation network. In somse=sathe 110 holds a separate licence to account fo
conveyance loss; however, where this is not the,dasgators’ contribute to conveyance losses from
their irrigation rights, such that each irrigatati wot receive the full volume of water covered thgir
irrigation right. The WMR provide a formula for IEdhat do not hold a separate conveyance licence to



Diagram 1 — An example of the transformation proces

110: 300 ML water access entitlement

v ! v

Irrigator 1: 100 ML irrigation | Irrigator 2: 100 ML irrigation right Irrigator 3: 100 ML irrigation
right right

. Irrigator 3: 100 ML water
110: 200ML water access entitlement access entitlement

v v

Irrigator 1: 100ML irrigation right| Irrigator 2: 100 ML irrigation right

The WMR apply across the Basin to 110s that areabsgof giving effect to transformation
arrangement’: however, at a practical level, transformation &lasady largely taken place
in Victoria and Queensland, so the WMR primarilieaf 110s in New South Wales and
South Australia.

As transformation involves a reduction of the slamamponent of an [10’s WAE, the 110 has
to apply fof® or consent to such a reductitin the absence of the WMR, it would be open
to an IO to refuse to give its consent. The WMBvide that an 11O that receives a request in
writing for transformation must not do or fail to dn act in a way that prevents or
unreasonably delays transformation or the trade\WHAE obtained as a result of
transformation arrangemerifs.

The WMR permit an 11O to specify the informatiomeéred in order to approve an
application for transformation, such as detailghefirrigator’s entittement and account with
the 110, but not to mandate the form in which atteri application is giveff. The WMR also
permit an 11O to require payment from a transfomgnimigator of all outstanding fees prior to
giving its approval for transformation.

An 110 that receives an application must processthin a period of 20 business days and
inform the applicant of the outcome within a furtBebusiness day3.There is provision for
this timeframe to be extended in certain circunsgat?

reduce the volume of irrigation rights availableatoirrigator for transformation to account foreftk
conveyance loss: WMR 7(2).

Y That is, the entity must meet the definition ofli, hold a WAE and supply customers who hold
irrigation rights against it. There are some essitbperating that do not meet the definition ofién
and are therefore not subject to the WMR. Theralm® a limited number of [IOs that do not hold a
WAE and therefore cannot give effect to transfoiomatrrangements.

18 For example, section 71Q of thiéater Management Act 2000 (NSW).

19 Section 150(12) of thisatural Resources Management Act 2004 (SA).

WMR, Rules 16 & 17.

“ibid, Rules 11 & 12.

*2ipid, Rule 14.

Zibid, Rule 14(1) provides for an 110 to notify applicant in writing if the application is not cotefe
or not in accordance with the rules, is not accargzhwith the relevant application fee or if thare



An 110 must notify the applicant when approval igeg. An 11O may be “unable to approve”
an application for transformation where:

« aperson who holds a legal or equitable interesitanirrigation right has refused to
give approval

e arequirement under a law of a state cannot bsfigatj or

» the applicant has not provided information requiebtethe IO necessary to approve
the application or paid outstanding fees or chaftjes

Failure or refusal to approve an application fansmther reason may result in the 110 being
considered to have prevented or unreasonably ditagesformation.

Once an 110 has approved an application, the raelfemms must be lodged with the state
agency responsible for approving and processiniingsavith WAESs. A failure or delay by
an 110 in lodging these forms (or facilitating th&dging by providing its WAE to the
irrigator) may amount to a prevention or unreastmeblay of the transformation.

An irrigator may decide to continue to have watgivetred by the 110 after the

transformation by not terminating their accesh®ItOs irrigation network. This may
necessitate some changes to the delivery conteagtbn the parties. The WMR only permit
I10s to make contractual variations that are nexrgsas a consequence of the transformation,
unless additional changes are agreed in writintheypartie$® The WMR also prohibit an

110 from requiring termination of a water delivetight as a condition of approving an
application for transformatiof!.

The WMR permit an 11O to request security fromangforming irrigator in certain
circumstances to guarantee the future paymentagfsadees (for an amount not exceeding
the applicable termination fe&)Security must not be refused by an 110 if it isyided by
the irrigator in one or more of the forms specifiedhe WMR.

Water Charge (Termination Fees) Rules

While transformation results in an irrigator gapicontrol of their water, it does not
discharge the irrigator’s obligation to continugoy access fees to the 110. An irrigator may
decide to continue to have water delivered by iBeaffter the transformation by not
terminating their access to the 11O’s irrigatiortwerk. If an irrigator does not wish to
continue to maintain water delivery and pay actess, the irrigator must seek termination or
surrender of their right of accé®to the 110’s network by giving written notice toet 110.

any outstanding fees or charges. Rule 14(3) preuidat where this additional information or
fees/charges is requested, the 20 day period coneaamce the information or fees/charges are
received by the 110. Also, where an irrigator haguested details of their irrigation right or reqdi
the continuation of their water delivery right undRules 7 or 8, the period prior to the agreemént o
those details is not included in the 20 day peribtiere appropriate steps have been taken to abiin
approval of a person holding a legal or equitaierest in the irrigation right or to satisfy a
requirement under a law of a state, the periodreedpproval is given or refused or the requiren®nt
satisfied (or advice received that it can’t bessagd) is not included in the 20 day period.

% ibid, Rule 14(2).

*®ibid, Rule 8.

*®ibid, Rule 19.

*"ipbid, Rules 18 & 10.

2 Right of access is defined in Rule 3 of the WCTFR to include atitp the delivery of water and a
right to the drainage of water through an 110’sgation network.



110s typically charge a termination fee from terating irrigators as a contribution towards
the future payment of fixed co&tso minimise the impact of termination on remaining
customers.

The WCTFR regulate when a termination fee may hgosad and the calculation of the
maximum permissible fee that an 11O may chargeraiteting irrigator. Under the WCTFR,
an 110 may impose a termination fee when:

* anirrigator elects to terminate or surrender thight of access by giving written
notice of termination to the 11O; or

e an irrigator fails to meet their contractual obtigas and the 11O gives written notice
of termination to the irrigator (except where biteat contract relates to trade of a
water access right by an irrigatdf).

A termination fee must not exceed the lesser of;

* 10 times the applicable total network access ch@i&C); or

« afee specified in a contract or arrangeniént.
The TNAC is the total amount payable to an IO hy irrigator in the relevant financial year,
subject to specified exclusioffsGenerally, the TNAC is a sum of fixed access cbsrg

relating to the provision of access payable infitn@ncial year in which written notice of
termination is given.

The WCTFR allow IIOs to add GST to the maximum teation fee.

The WCTFR provide for 110s to apply to the ACCC #arthorisation of an additional
termination fee, in limited circumstanc®s.

Amendments to the Water Market Rules and the Water
Charge (Termination Fees) Rules

In February 2011, the WCTFR were amended to all@s to add GST to the
maximum termination fee. In October 2012, the M&nisnade further amendments to
the WCTFR and the WMR to address some minor cosaogith the rules that were
identified in early stages of implementation.

Water Charge (Infrastructure) Rules and Water Charge
(Planning and Management) Rules

The Minister has made two further sets of rulescWizgire designed to facilitate efficient and
open markets by providing for transparent wategipgi.

% Fixed costs are costs incurred by an 110 thatatovary with the volume of water delivered
9WCTFR, Rule 6.

*!ibid, Rule 7.

%2 ibid, Rule 3.

* ibid, Rule 8.



The WCIR regulate charges for infrastructure sewiand apply to 10s as well as 110s. The
basic transparency requirements apply to all I@sraguire them to provide copies of
schedules of charges to their customers and, yfrir@nage more than 10GL of water, to
publish pricing informatiori* The WCIR also prohibit unfair price discriminatiby member
owned operators between transformed and untranstbomstomers®

Member owned operators that provide services atigal to more than 125 GL of entitlement
and non-member owned IOs that provide servicebdoreen 125 GL and 250 GL of
entitlement (‘Part 5 operators’) are required teedep and consult on a network consultancy
paper and provide to customers a network serviegs(plSP) which details major capital
works and expenditure to be undertaken by the Demtimates of charges over a five year
period® Part 5 operators recently completed the first dooifNSPs, which will last for five
years, with the next round of NSPs to be prepayet July 2017.

Non-member owned IOs that provide services iniglab more than 250 GL of entitlement
(‘Part 6 operators’) are required to seek regujedmproval for their chargééThe ACCC is
the default regulator; however, the Essential $es/Commission of Victoria (ESCV) has
been accredited under the WCIR to undertake detatioins for Goulburn Murray Water
Corporation and Lower Murray Water Corporatin.

The WCPMIR regulate charges for water planningwatér management activities imposed
by, or on behalf of, Basin state governments agdire the publication of detailed
information about the charge, and disclosure oftioeess and basis for setting the chdtge.

Monitoring and enforcement of compliance with the
Rules - practical considerations

The ACCC is the regulatory agency responsible fforeing compliance with the RuléS,
and has the power to seek remedies for contraventibthe Rules including infringement
notices, civil penalty orders, injunction and deations and enforceable undertakidghe
ACCC has published guidelines setting out its apgindo monitoring and enforcing
compliance?

Since 2009, the ACCC has taken a number of actmasforce compliance with the Rules.
The ACCC has accepted court enforceable undertafing) two 110s, and has issued one
110 with infringement notices. A further numberiof/estigations have been resolved
administratively following agreement by the [IOtake steps to rectify the ACCC’s concerns.
Actions taken to address concerns have includepaimment of refunds to affected irrigators
and the review and amendment of applicable chapgdisjes and procedures.

¥ WCIR, parts 2 & 4.

*ibid, Rule 10.

* ibid, Part 5.

*"ibid, Part 6.

*ibid, Part 9.

¥ WCPMIR, Rule 5.

40\Water Act, s. 137.

41 Water Act, Part 8.

42 ACCC Enforcement Guide — Water Market and WatearGé Rules, April 2011.
http://www.accc.gov.au/content/index.phtml/item@@$96




There is also a private right of action for anygeerthat suffers loss or damage as a result of
conduct in contravention of the WMR and the WEiR.

The recent reforms (including the development efRules) require practitioners to be alert
to the issues that might arise in advising cli@emslealings with land, water and associated
rights. The differentiation of rights to water frdhre delivery of water means that the two
forms of rights can exist without the ottfépractitioners need to be aware of these separate
rights and their divisible nature when advisingots with respect to due diligence for the
purchase of land, the advertising of land for sal@ conducting the conveyance.

In conveyancing situations, it is usual that waigints will be transferred as well as the land.
However, the rights being transferred need to barty specified. It is important to make sure
that the seller is clear about what rights thegnatto sell with the land, that this is correctly
advertised and that a purchaser understands vghas they are purchasing. In particular,
where a person is purchasing land and a wateredhglight but no irrigation right or WAE, it
is vital to ensure that they are aware that whey #ire purchasing does not entitle them to
water, it merely gives them the right to have walgivered if they purchase water
separately; and that although they do not havghd to© water they have an obligation to pay
access fees for the water delivery right. If thechaser is purchasing land and a WAE but no
water delivery right, they must be aware that altifothey are purchasing a share of water,
they will not have a right to have it deliveredthgy wish to have the water delivered they
will need to arrange a water delivery right sepayatith the 110 or pay casual user fees.

Conclusion

Reforms to the regulation and management of rightgater have had the effect of
addressing a number of market failures that enadb@@=ito prevent, delay or obstruct trade
and have resulted in more clearly specified rightwater and to delivery. Consequently,
irrigators now have a variety of options to deahwihat is often a valuable asset. Recent
amendments to the WMR and the WCTFR will ensurettie@rules operate to give full effect
to the underlying policy objectives.

Irrigators, 10s, 110s and their advisors need tab&re of the rights and obligations created
by the Rules so as to avoid breaches and, wheaelms have occurred, to identify the
avenues of redress that exist. For practitioners,af particular importance in conveyancing
situations to be aware of the different rights ttev and to delivery that may apply and to
make sure that clients are clear about the asmedsli@ibilities) they are selling and
purchasing.

“WMR, Rule 22 and WCIR, Rule 57.

*4 For instance, it is possible for a person to tmith a WAE and a water delivery right, or just a
WAE, or just a water delivery right. An irrigatotw sells their WAE may retain the water delivery
right because they intend to purchase water interntly either as seasonal allocation or a WAE and
will need a water delivery right to have that watetivered.Conversely, a person may hold a WAE
without a water delivery right. This person doesawen need to own a farm or, indeed, any land
(noting that In Victoria there is a 10% cap ontb&ume of water shares (WAE) that can be held by
non-landowners) however, without a water delivégpt; they may not be able to have the water
available under their WAE delivered (Some lIOswailéing to offer non-water delivery right holders
the ability to access delivery services via thenpant of casual user fees).



