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1 Introduction

This issues paper is a second discussion papéedinal access determination (FAD) for
the wholesale ADSL service. The ACCC declared thelasale ADSL service on

14 February 2012 and published a first discussapep(the February FAD Discussion
Paper) that same day.

The ACCC foreshadowed in the February FAD Discus8aper that it would publish a
further discussion paper before making a draft FAvide range of issues have been raised
in the course of the FAD inquiry so far, includiisgues of fundamental approach to pricing
the declared wholesale ADSL service, the scopeadss obligations to apply, and the scope
and content of non-price terms. This issues pagtsrait the ACCC’s preliminary views on
certain fundamental matters and seeks further ssgioms on a range of matters to inform the
ACCC in making the FAD.

This paper is structured as followed:

» Chapter 2 provides relevant background on the wholesale AB&lice. The service
description for the wholesale ADSL service is rejuced afAppendix A.

» Chapter 3 explains the consultation process of this publguiny and how to make a
submission.

» Chapter 4 outlinesthelegislative framework and the basis on which theC&Ccan
make an access determination. A detailed outlitbeframework is aAppendix B.

» Chapter 5discusses price terms and conditions.

» Chapter 6 discusses the scope of the application of thedatanaccess obligations
for the wholesale ADSL service.

» Chapter 7 addresses terms and conditions regarding bundfitige declared
wholesale ADSL service with PSTN services.

» Chapter 8 addresses the points of interconnection for thelegale ADSL service.
» Chapter 9 discusses general non-price terms and conditions.

» Chapter 10discusses other issues.
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2 Background
2.1 ADSL services

In Australia, Telstra operates a near-ubiquitousta@mer access network (CAN) from the
exchange building to the premises. Despite theduiction of competition in
telecommunications services in Australia in 198, €AN has remained a bottleneck facility
in relation to the provision of various wholesadevices. Telstra and other service providers
use the CAN to supply a range of fixed line sersieencluding digital subscriber line (DSL)
services and voices services — to end-user premises

At a retail level, DSL technology enables the symslhigh bandwidth services such as
broadband internet access to consumers. It isrdiyrine dominant technology for fixed line
internet connections in Austrafialthough other fixed line broadband technologieshsas
optical fibre and HFC are also in usdSL (asymmetric) services are a type of DSL
technology with a high downstream data rate coupdéld a lower rate upstream and are
typically used by residential or small businessstoners.

At a wholesale level, wholesale ADSL is used asput into the supply of retail ADSL
services to end-users. It is one of several metbbgdsoviding ADSL services over Telstra’s
CAN. The ULLS and LSS are also declared servicasdhable the use of Telstra’'s CAN and
are inputs into retail ADSL services.

2.2 The declaration of the wholesale ADSL service

The ACCC declared the wholesale ADSL service ofrdidruary 2012. The declaration will
expire on 13 February 2017. The relevant servicergaion is reproduced &jppendix A to
this issues paper.

The service description outlines the scope of émeise to which the wholesale ADSL FAD
will apply and to which the SAOs apply. The send@scription covers both a local access
component from the network termination point at¢bstomer premise to the local exchange,
and a backhaul transmission component betweertaé éxchange and the point of
interconnection with the access seeker’s netwohkchvis typically a CBD exchange in the
relevant state. In acquiring a wholesale ADSL weran access seeker must pay both a ‘port
charge’ for the local access component and a varl@BVC charge for the backhaul
component.

2.3 Providers of the wholesale ADSL service

Telstra is the dominant access provider of whoées&@SL and currently supplies the
“wholesale ADSL service” at some 2800 ADSL-enald&dhanges nationally. Each
exchange serves an exchange service area (ESA. &tbess providers acquire the ULLS
and LSS service from Telstra and combine the semith additional infrastructure to either
self-supply or to supply third parties with a “wheale ADSL” service.

! By December 2011, ADSL technology accounted fop&2cent of fixed internet connections in Austali
ABS, Internet Activity, AustraliaDecember 2011.
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3  The consultation process for the wholesale ADSL FAD
3.1  The Consultation Process

The February FAD Discussion Paper sought submissigriO April 2012, following an
extension to the due date granted by the ACCC.AREC received six submissions in
response to that discussion paper: from Telstraypierbert Geer Lawyers (on behalf of
iiNet, Internode, TransACT, Primus and Adam Intérniélacquarie Telecom, AAPT, and
Vocus. Public versions of all submissions are awdd on the ACCC’s website.

This issues paper seeks further submissions fréeneisted parties. To assist with this
process, the ACCC identifies in this issues papsudsion questions and preliminary ACCC
views on which submissions are sought. The ACCG do¢ expect that all submissions will
address all issues on which submissions are soaghexample, some questions in this
issues paper are about information likely to bealalike to access providers but not access
seekers. The ACCC has, on occasion, identifiedqoeit parties who may wish to make
submissions on certain questions. In addition imidsues paper, the ACCC may also issue
specific information requests to assist it in mgkihe FAD.

The ACCC intends to publish a draft FAD for puld@mment before making a final
determination. To assist the ACCC in making thdtdfAD all interested parties are
encouraged to make relevant submissions in resgornbes issues paper by the due date.

3.2 How to make a submission in response to this issupaper

To make a submission in response to this issuex gase provide submissions to the
following email addressaccessdeterminations@accc.gov.alihe ACCC prefers to receive
submissions in electronic form, either in PDF ocMsoft Word format which allows the
submission text to be searched. Submissions weidoepted untb:00 pmon3 August

2012 Any submissions received after this time maybetonsidered.

Interested parties who require an accessible verdithe submissions should contact the
ACCC at the contact details provided below.

All submissions will be considered public and pdste the ACCC'’s website. To submit
commercial-in-confidence material interested parsieould provide the ACCC with a public
and a commercial-in-confidence version of theirmsigsion. The public version of the
submission should clearly identify the commercratonfidence material by replacing the
confidential material with an appropriate symbol[ari-c]'.

The ACCC-AER information policy: the collection, usalahsclosure of informatioeets out
the general policy of the ACCC and the Australiarefgy Regulator (AER) on the
collection, use and disclosure of information. Agof the guideline can be downloaded
from the ACCC website atww.accc.gov.au

Please contact Kathryn Wood with any questionshane concerning this consultation
process on (02) 9230 3895kathryn.Wood@accc.gov.au
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4 The legislative framework

4.1 Overview of the legislative framework

An access determination provides a base set oktana conditions that access seekers can
rely on if they are unable to come to an agreemhtan access provider on the terms and
conditions of access to a declared service. liggadome to an agreement on terms and
conditions of access, their access agreement vellgil over an FAD to the extent of any
inconsistency. Hence, an access determination creates a berkhimataccess seekers are
able to fall back upon whilst still allowing pai¢o negotiate different terms.

The ACCCmusttake the following matters into account in makigaccess determination:

a) whether the determination will promote the longrténterests of end-users (LTIE)
of carriage services or services supplied by meénarriage services

b) the legitimate business interests of a carrier®P @ho supplies, or is capable of
supplying, the declared service, and the carr@risrovider’s investment in facilities
used to supply the declared service

c) the interests of all persons who have rights tothiseleclared service
d) the direct costs of providing access to the dedlaesvice

e) the value to a person of extensions, or enhanceafi@aipability, whose cost is borne
by someone else

f) the operational and technical requirements necg$siathe safe and reliable
operation of a carriage service, a telecommuninatretwork or a facility

g) the economically efficient operation of a carri@gevice, a telecommunications
network or a facility.

Subsection 152BCA(2) sets out other matters tlaABCC may take into account in
making an FAD if a carrier or CSP who suppliesisarapable of supplying, the declared
service supplies one or more other eligible sesvidde ACCC may also take into account
any other matters that it thinks are relevant winaking an FAD

An FAD may include a wide range of terms and cood# about the supply of a service. An
FAD may:

» specify any or all of the terms and conditions dmclv a carrier or carriage service
provider is to comply with any or all of the SAQspéicable to the carrier or provider;
or

% Section 152BCC of the CCA.
% Section 152BCA(1) of the CCA.
* Section 152BCA(3) of the CCA.
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» specify any other terms and conditions of an acsesker's access to the declared
service; or

* require a carrier or carriage service provideramply with any or all of the SAOs
applicable to the carrier or provider in a manmec#fied in the determination; or

* require a carrier or carriage service providendieed or enhance the capability of a
facility by means of which the declared serviceupplied; or

» impose other requirements on a carrier or carrsggeice provider in relation to
access to the declared service; or

» specify the terms and conditions on which a caorezarriage service provider is to
comply with any or all of those other requiremets;

* require access seekers to accept, and pay foissateéhe declared service; or

» provide that any or all of the obligations refertedn section 152AR (the SAOs) are
not applicable to a carrier or carriage servicesjgier, either unconditionally or
subject to such conditions or limitations as arecdped in the determination; or

» restrict or limit the application to a carrier @rdage service provider of any or all of
the obligations referred to in section 152AR; or

» deal with any other matter relating to access ¢odixclared service.

Where access determinations specify terms and twonsliof access, they must include terms
and conditions relating to price (or a method @leaining a price) and may also contain
non-price terms, although this is not requited.

Compliance with an access determination is bothraer licence condition and a service
provider rule? A breach of either a carrier licence conditioraaervice provider rule may
lead to a pecuniary penalty of up to $10 milliondach contraventiohPrivate action to
enforce an access determination may also be takire iFederal Couft.

4.2 The ACCC's approach to the statutory criteria

As summarised above, the ACCC “must” take into aotcertain matters in making an
access determination and “may” take into accoumtramatters it considers relevant. To
assist interested parties the ACCC has outlinédgppendix B its intended approach to each

of these matters. In the February FAD DiscussiqrePthe ACCC sought submissions on
how the statutory matters should be interpretedtwiarkets should be considered, and what
“other matters” should be taken into account. TIBCA has considered each of the
submissions made in this regard but, in generas cot intend to depart from its general
approach to applying the statutory matters. Thenssdkions have raised particular issues

® Section 152BC(8) of the CCA.

® Sections 152BCO and 152BCP of the CCA.

" Section 570 of th&@elecommunications Act 1997
8 Section 152BCQ of the CCA.
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about how certain matters could be considerediatioa to certain facts. Those submissions
will be addressed in this issues paper as relevant.

The CCA directs the ACCC'’s attention to the marketshich competition may be

promoted. The ACCC may consider both the markethith wholesale ADSL is or would

be supplied, and downstream markets in which coitigreimay be promoted. For the

purpose of making a FAD for the wholesale ADSL smrthe ACCC proposes to adopt the
same markets it used deciding to declare the whlglesDSL service in February 2012.
These are national retail and wholesale marketBXed line broadband internet services.
The ACCC believes this approach is supported bketavidence and does not consider that
there is any reason to depart from the approach.

These matters are further discussedppendix B.

4.3 This FAD and other regulatory processes

In making an FAD for the wholesale ADSL service &@€CC will have regard to the
statutory criteria set out in subsection 152BCA(1).

Telstra has submitted that the ACCC should congidempact of Telstra’s equivalence
obligations under the Structural Separation Un#erta(SSU). Telstra submits that on the
basis of those obligations, the ACCC should eite&ain from setting terms in the FAD in
respectug)f matters already covered by the SSUsirrerthat any terms set are consistent with
the SSU:

The ACCC accepted Telstra’s SSU on 28 February 284 2equired by the
Telecommunications Act 199¥elco Act), that SSU sets out various commitmentzpply
in relation to the wholesale ADSL service during thansition to the NBN.

There are some potential areas of overlap betwee8$%U and an FAD as set out in
Appendix C. The ACCC is legislatively restricted from performia function or exercising a
power under Part XIC so as to prevent Telstra feomplying with the SSU° The ACCC
therefore accepts Telstra’s submission that the BA@uld set terms that are consistent with
the SSUHowever, this does not preclude the FAD settingtamidhl obligations should such
terms be consistent with the legislative framework.

° Telstra submission in response to the February BAgBussion Paper, Pub. p.35.
19 Section 152ER(3) of the CCA.
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5 Price terms and conditions

Where access determinations specify terms and twonsliof access, they must include terms
and conditions relating to price (or a method afeaiining a price)! There are a range of
methodologies that could be applied in order toettgy price-related terms and conditions.
The February FAD Discussion Paper sought submissiarwhat methodology would be
appropriate for the wholesale ADSL service, andvbat charges should be specified in the
FAD.

Responses to the February FAD Discussion Paparded|detailed arguments about the
preferred pricing methodology for wholesale ADSklsira has advocated for a retail minus
retail cost (RMRC) approach. However, other subiomsshave generally advocated for a
cost-based methodology.

The ACCC considers that submissions on pricing odlogy in response to the February
FAD Discussion Paper are sufficient for presenppaes. In order to progress its
consideration of the appropriate price terms ferFAD, the ACCC will—during the period
for submissions in response to this issues papezk+géormation regarding costs, demand
forecasts and other relevant parameters direay ffelstra as the dominant provider of
wholesale ADSL services. The ACCC may also seakveglt information from other
providers of wholesale ADSL.

The ACCC will then develop draft price terms whwitl be published in the draft FAD, and
interested parties will be invited to make subnaissiin response to those draft terms in due
course.

Backdating

An FAD can be ‘backdated’ to apply in relation e tperiod covered by a preceding IAD,
overriding the provisions of the IAB.Under the previous access dispute arbitratiomregi
one rationale for backdating was to limit regulgtgaming by an access provider by
reducing incentives to delay the finalisation a #rbitral determinatiot?

In the context of access determination inquiriesicerns around regulatory gaming may be
less likely to arise. There are fewer proceduggpsthan in an arbitration, and the ACCC has
greater control over the timing of the process. ARKEC is therefore currently not minded to
backdate the wholesale ADSL FAD. However, the AQ@&y depart from this position if
there is any evidence to suggest that regulatamjirgahas occurred while the 1AD is in
effect.

Questions on which the ACCC seeks views:

1. Do you agree with the approach to considering getlrfor backdating of a FAD that is
reflected above?

1 Section 152BC(8) of the CCA.
12 Section 152BCF(2), sections 152BCF(4) and (4AhefCCA.
13 ACCC, Resolution of telecommunications accessutésp—a guide, March 2004, p.62.
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6 Scope of the application of the standard access ajations

6.1 Overview of issue

Before considering specific terms and conditiorad tould be included in an FAD, it is
useful to consider how broadly those terms and itiong could apply. This is because
although the ACCC has declared the wholesale ABS\ice nationally as supplied by all
access providers, it is not necessarily the caseltle SAOs and regulated terms and
conditions should apply nationally and to all ascpsoviders. An access determination
“may” include terms and conditions providing thia¢ ISAOs are not applicable to a carrier or
CSP either unconditionally or subject to conditiansl limitations as are specified in the
determinatiort* The ACCC generally refers to the inclusion oftsterms in an access
determination as “exemptions”, although these diffe‘exemption orders” that could be
made under the previous legislative regime.

In the February FAD Discussion Paper the ACCC sbsghmissions on two ways that the
access obligations for the wholesale ADSL servaddbe limited:

» Firstly, the ACCC sought submissions on “geogratiemptions” to the SAOs. This
issue had been raised by Telstra during the deidaraquiry. The ACCC declared
the service nationally but stated that it wouldsidar any geographic exemptions
through the FAD inquiry. In the February FAD Dissis Paper the ACCC noted
that while a number of access seekers had depldgedAM infrastructure in a large
proportion of CBD/metropolitan ESAs there was asfioe about the extent to which
the presence of those operators provided a sufficenstraint to warrant exempting
particular ESAs from regulation, particularly ighit of “RIM/pair gain” issues.

» Secondly, the ACCC sought submissions on whetles&kOs should apply to access
providers other than Telstra. In the IAD the ACQfedfied that the SAOs were not
applicable to operators of “non-dominant networksthe February FAD Discussion
Paper the ACCC expressed the preliminary viewithvaas unclear that the SAOs
should apply to network operators other than Tals&cause Telstra is the dominant
access provider for the service with a network gignificantly exceeds the reach of
all other suppliers of wholesale ADSL services, anly Telstra’s access terms have
given rise to competition concerns in regard tovthelesale ADSL service.

In this issues paper, the ACCC will refer to netkvoperators and wholesale ADSL
access providers other than Telstra as non-dommentork operators. The ACCC
will refer to the types of terms and conditionstttauld apply to non-dominant
network operators as “carrier-specific exemptions”.

This chapter canvasses issues relevant to the sfape application of the SAOs that should
apply having regard to the statutory criteria ilS2BCA. It includes a consideration of both
“geographic exemptions” and “carrier-specific exéioms.” The purpose of this discussion
is to respond to relevant submissions and outheeMCCC'’s analytical approach in order to
assist interested parties in making further relegabmissions.

14 Sections 152BC(3)(h) and (i) of the CCA.
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Parties are encouraged to cast their submissiaiesrits of the matters to which the ACCC
must have regard in making an access determingesfppendix B).

6.2 Submissions on scope of the application of the SAOs

The ACCC has received a number of detailed subamssin the preferred scope of the
application of the SAOs.

Telstra proposes exempting from the SAOs at |e6BStESAS on the basis of an “effective
competition test” adapted from that previously ukedesale fixed line voice services.

Telstra argues for geographic exemptions on fose&d

» Firstly, that there is “deep, effective competitidor the supply of broadband
services based on infrastructure based competition.

» Secondly, that infrastructure-based competitiortiooes to bring real benefits to all
end-users.

» Thirdly, the benefits of infrastructure-based cotitfma cannot be replicated by
“resale” competition in the ADSL context.

* Finally, there is significant risk to the LTIE ii¢ ACCC intervenes in “effectively
competitive markets”. In short, that interventiauld reduce investment incentives.

Telstra submits that to the extent that the SAQdyao the wholesale ADSL service in
particular geographic areas they should applyltacgless providerS. Telstra submits that
the ACCC must assess any exemptions for non-domirework operators against the
legislative criteria. Telstra considers that carspecific exemptions’

» create a “clear opportunity for distortions in tharket for wholesale ADSL”

» are inconsistent with the approach taken by the 8@€resale fixed line voice
services, and

» would deny access seekers who acquire wholesald_ADS providers other than
Telstra access to those regulated terms.

Herbert Geer (on behalf of Adam Internet, iiNetelnode, Primus and TransACT) submit
that the ACCC should have regard to the experiehtiee WLR/LCS and PSTN OA
exemptions in assessing any proposed wholesale AB8mptions? Herbert Geer submits
that geographic exemptions will impede the abihtyaccess seekers to compete, allow
Telstra to leverage between regulated and non-aiegliareas, increase negotiation costs, and
not promote the efficient use of infrastructure.

Herbert Geer submits that the SAOs should be lahtibeTelstra because:

15 Telstra submission in response to the February BAsBussion Paper, Pub. pp.9-16.
16 ||i
Ibid, p.17.
7 bid, p.7.
18 Herbert Geer submission in response to the FepfAD Discussion Paper, pp.28-29.
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» Telstra is the dominant service provider

» Telstra’s DSL network is large in comparison witle timited coverage of other
service providers

* competition concerns relating to DSL relate to frals conduct

» other service providers with limited market shatestrat least match Telstra’s price
in order to compete

» other WDSL providers operate on a different cosidthat would create difficulties
in making appropriate FAD price ternis.

Optussubmits that geographic exemptions are not in & las Telstra has market power

for three reasons: RIM and LPGS copper lines cabed@SL-enabled by ULLS based access
providers, switching costs act as a barrier, amdeswholesale customers require a “whole of
business” or national product offerirf§. Optus submits that non-dominant network operators
should be exempted as non-dominant carriers doane market power. Optus submits that
overregulation can result in inefficiencies and as@ unnecessary regulatory burden. Optus
submits that Telstra has, and will retain, a dominpesition in relation to the supply of
wholesale broadband services.

Macquarie Telecom submits that Telstra is the damtisupplier of wholesale ADSL
services and exemptions could damage competitimugin Telstra’s ability to increase
prices and deny supply in exempt ar&aslacquarie Telecom submits that the ACCC'’s
regulatory intervention should focus on the domimeatwork operator as the competition
concerns that have arisen relate to Telstra’s gupfithe service. Macquarie Telecom also
submits that the application of the SAOs to non-hamt networks “would impose
obligations and requirements which would be unfikelbe exercised®?

AAPT submits that competition should not be asskssean ESA basis as an ESA does not
have the requisite economies of scale to offetaal i@ wholesale offering. AAPT submits
exemptions could reduce competition through bumgddihregulated and non-regulated
products and risk of cross-subsfyAAPT considers that the FAD should only apply to
Telstra?®> AAPT submits that the competition concerns whithto declaration relate to
Telstra and as the vertically integrated incumbBeistra has the incentive and ability to
create barriers to entry and discriminate agaimsil@sale customers in favour of its own
retail business units. AAPT also submits that ofiteriders of the wholesale ADSL service
operate on a different cost basis.

*°Ibid, pp.27-28.
2 Optus submission in response to the February FASBU3sion Paper, Pub. pp.23-24.
2L bid, pp.21-22.
22 Macquarie Telecom submission in response to theuaey FAD Discussion Paper, p.8.
23 i
Ibid, p.7.
2 AAPT submission in response to the February FABcD$sion Paper, pp.9-10.
25 i
Ibid, p.8.



Pagellof 110

Vocus submits that the FAD should not include gaphic exemptions and that the ACCC
should have close regard to the experience inedsad line voice®

6.3 Long term interests of end-users

In making an access determination the ACCC must itatlio account whether the
determination will promote the long term interest®nd-users of carriage services or
services supplied by means of carriage services ARCC’s approach to the long term
interests of end-users in making the wholesale AB&tess determination is outlined in
Appendix B.

As outlined above, the ACCC is considering bothdgaphic exemptions” and “carrier-
specific exemptions”. There are approximately 2E@®As at which Telstra is the sole
supplier of wholesale ADSL services. The ACCC doatsconsider it appropriate to make
any exemptions where Telstra is the sole suppfiatholesale ADSL services.

6.4 Promotion of competition — Geographic Exemptions

As outlined inAppendix B, the ACCC considers that the relevant marketsdosidering

this FAD are the national wholesale and retail ratzkor fixed line broadband services.
However, in considering the scope of the applicatibthe SAOs that could apply the ACCC
considers that competition can be accurately asddssexamining a geographic region
narrower than a national market. The ACCC's vietha the ESA, or groupings of ESASs,
are an appropriate basis on which to perform thayeis.

Some access seekers have submitted that the E#®A a5 appropriate basis to undertake a
competition assessment. The Australian Competifiounal has previously noted tHéitit

is possible to reach conclusions about the longatatterests of end-users by an analysis of
an appropriate geographic component of a relevaatket, there is no reason to refrain
from doing so™’ The ACCC considers that, although the relevanketarare national, the
ESA is an appropriate geographic unit of analysisonsidering exemptions because:

» Competition has emerged unevenly in the natioxalfiline broadband market
between different ESAs.

* The ACCC has access to ESA disaggregated informatioch allows meaningful
conclusions about the level of competition to bendr at an ESA level.

This approach is also consistent with that recesdiypted (for the same reasons) in relation
to other fixed line service&

Some submissions have noted that the ACCC hasrdddlze wholesale ADSL service
nationally. The ACCC considers that declaring aaldrservice and then considering the
scope of the application of the SAOs to apply isststent with the legislative framework.
The legislative framework allows the ACCC to inaiud an FAD terms and conditions that

%\/ocus submission in response to the February FAS2Bision Paper, p.5.

27 Chime Communications Pty Ltd (No 2) [2009] ACompT27 May 2009) at [109].

2 ACCC, Final decision on the variation inquiry irite fixed line services FADs (exemptions), Septemb
2011, Pub. p.40.
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limit the application of the SAOs. The ACCC reaclieel view that it was in the LTIE to
declare the service on a national basis. Howenrets ideclaration decision the ACCC noted
that the access determination inquiry woyddovide a further opportunity to consider
whether different terms and conditions of accessishbe determined for various ESAS, or
whether certain ESAS should be exclutled

Based on the above, the ACCC will use the ESArougngs of ESAs, as a basis for
considering both “geographic exemptions” and “@argpecific exemptions”. However,
assessing the level of competition on this basesdmt mean it is only relevant to consider
the impact of terms and conditions on those ESAsgbeonsidered for exemption. It is also
relevant to consider the impact that a particidamtor condition would have on the national
market as a whole and/or in non-exempt ESAs.

6.4.1 Effectiveness of competition

One basis for limiting the scope of the applicatddtsAOs owed by access providers in
particular ESAs is if that access provider is alsesubject to competitive constraint.

Where competition is already effective (and islijii® remain effective), then the application
of the SAOs to access providers may not promotepetition. This is because the price and
other terms and conditions of supply availablehmmarket can already be considered to be
competitive.

On the other hand, if competition is ineffectivieenh the application of the SAOs and the
availability of regulated terms and conditions ebldad to changes in the quantity, price and
other terms and conditions of the supply of thgilele service. This in turn could lead to
increased competition in markets for downstreamices. For instance, if absent regulation
the service were not to be supplied or were toupplged only at a high price, the SAOs
could lead to improved access to wholesale ADSLarable more efficient competitors to
enter downstream markets.

The ACCC has provided an overview of the meanintgfféctive competition” in its recent
decision to vary the FADs for resale fixed linecgservices. This is reproduced at
Appendix D. In considering whether competition is effectigelikely to become effective,
the ACCC may consider factors such as the structiuttee market, the availability of
substitutes, supply-side constraints, and the canofumarket participants.

This approach is consistent with the approach tékehe ACCC in its recent decision to

vary the FADs for resale fixed line voice serviddswever, the ACCC notes that while the
ACCC made particular factual findings in relationrésale fixed line voice services, this

FAD inquiry involves thevholesale ADSiservice and the fixed line broadband markets. The
ACCC therefore does not accept submissions thetd¢ent decision on resale fixed line

voice services demonstrates that exemptions areppwbpriate for the wholesale ADSL
service or are never appropriate for any declagedce. For example, there may be different
evidence on the availability of competitive altdimas or on the effectiveness of competition.

6.4.2 Availability of competitive alternatives

At a theoretical level, the presence of supply-siliernatives suggests that access providers
are subject to competitive restraint. This is beeaooth access seekers and end-users can
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switch to a range of alternative providers if thp@y terms are not competitive. A wide
range of competitive alternatives indicates thaterare fewer obstacles to end-users of listed
services gaining access to those services.

Telstra submits that the scale of competitive eatrgf investment across CBD and
metropolitan ESAs is significafl.Telstra submits that the SAOs should not applreas
where infrastructure investment has been greasastad investment has resulted in effective
competition in both wholesale and retail marketdsira includes DSLAMs, mobile wireless,
and HFC as relevant types of infrastructure investimT elstra submits that, at a minimum,
the SAOs should not apply to those 289 ESAs wherdhree largest DSLAM network
operators have a presence.

The ACCC considers that both ULLS and LSS, usembmunction with DSLAMs and
transmission services, are substitutable for wiadéeBDSL. The ACCC'’s factual findings in
relation to resale fixed line voice services — tat.S was not an effective substitute for
those services — do not appear to be applicatitetasholesale ADSL servic8. Rather, it
appears that access seeké@ve invested in infrastructure largely to meetvgrg retail
demand for data (broadband) servicds#cause wholesale ADSL and ULLS/LSS can be
used interchangeably to supply retail ADSL productend-users” As discussed in section
6.4.3, one important limitation on this substituli&pis large pair gain systems.

In addition to ULLS and LSS, other substitutablenpetitive alternatives in the fixed line
broadband market include HFC and optic fibre. msthESAs where these services are
available the availability of these substitutes raatyas a competitive constraitftThe
ACCC does not consider mobile wireless to be inréhevant market, but mobile wireless
may also be a substitute for some end-users foe gurposes.

There are various measures of market concentratidrthe availability of competitive
alternatives that can be used to identify those £8Aere competitive alternatives are readily
available. The competitiveness of a market canaothbasured simply by the number of
firms in the market, their market shares and theketaconcentration. However, that can be a
useful starting point for analysis.

Telstra’s submission points to a range of retaitk@boutcomes associated with
infrastructure-based competition. In consideringethier the FAD for the declared wholesale
ADSL service should include geographic exemptitresACCC is not assessing a situation
of infrastructure based competition against a sineof competition based on wholesale
ADSL-inputs. This is because, as outlined in secfi regarding incentives to use and
invest in infrastructure, a degree of infrastruetbased competition is likely to be
maintained. By providing efficient terms of accémsthe wholesale ADSL service regulated

2 Telstra submission in response to the February EAsBussion paper, Pub. p.10.

%' The ACCC found that “...supply-side constraintstioe substitutability of the ULLS for the WLR set®i
mean that, for supplying a significant share ofrétail voice-only market, there is no effectiveeahative to
purchasing WLR, LCS and PSTN OA services from Tal${ACCC,Final Report: Inquiry into varying
the exemption provisions in the final access ddtetions for the WLR, LCS and PSTN OA seryices
December 2011, p.8).

31 ACCC, Final Report: Inquiry into varying the exemptioropisions in the final access determinations for the
WLR, LCS and PSTN OA servicBecember 2011, p.8.

32 ACCC, Final Decision: Declaration of the wholesale ADSinsce under Part XIC of the Competition and
Consumer Act 201(.11.
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access between firms should increase the servitegea by firms and broaden end-users’
choices. Similarly, the Australian Competition Turial has recognised that consumers
benefit where they have a choice between a rangeodficts and servicés.

Questions on which the ACCC seeks views:

2. Telstra has proposed one way a term or conditi@mgting certain geographic areas
could be delineated. The ACCC seeks submissioi®tstra’s proposed test and
submissions on alternative measures of where catopas effective.

6.4.3 Large pair gain systems and limits on substitutabity

One important limitation on the substitutability@ELS and LSS for the wholesale ADSL
service is that large pair gain systems and otr@mology blockers may make a significant
portion of lines in some ESAs unserviceable by Uldt® SS. Large pair gain systems
(LPGS) generally connect a number of copper pairsadside cabinets connected back to
the exchange by optical fibre. End-users connect@dPGS can get ADSL services over
Telstra’s network, provided the LPGS cabinet is ABfhabled and a port is available.

However, services provided over ULLS/LSS are natilable. This is because the
economics do not support competitive entry at roldsabinets — there are relatively few
services that can be supplied from where the copgies terminate and relatively high cost
to install a competitor DSLAM. Telstra’s cabinets mbt support competitor equipment and
hence a competitor would have to build a sepasm@teet and power source adjacent to the
Telstra cabinet.

Telstra is increasing the capacity of existing LR&8inets as part of its “Project Top Hat.”
Over time, this will increase the number of ADSkvsees that could only be supplied by the
Telstra ADSL network.

In the ACCC’s decision to declare the wholesale ABS8rvice the ACCC found tht

Lines with RIMJLPGS] are widely distributed throughout the CAN, as picadly all
ESAs are subject to some RIM technologies inclutiage proposed by Telstra to
not be subject to service declaratitCloser analysis reveals that some of Telstra’s
proposed ESAs have high levels of lines affectguhlnygains. For example tHe-i-

c] [c-i-c] ESAs are proposed for exemption by Telstra inuksrsssiort° although

data reported by Telstra shows theti-c] [c-i-c] in those ESAs are non-MDF lines
(pair gains) and essentially only contestable bistfa’ Telstra’s submission does
not make any allowance for considering lines aéddiy pair gains.

End-users on lines affected by LPGS are likelyatmefhigh obstacles to gaining access to
alternative services. As those lines are not ctaidées by other providers, Telstra has a
dominant market position in relation to those lifdesrther, it is possible that, unregulated,

33 Chime Communications Pty Ltd (No 2) [2009] ACom$T27 May 2009) at [161].

3 ACCC, Final Decision: Declaration of the wholesale ADSinsce under Part XIC of the Competition and
Consumer Act 201(.56.

% Telstra submission to the wholesale ADSL declaraiinquiry, Pub. p.17.

% |bid, Conf. Annexure B, pp.41-50.

3" ACCC Infrastructure RKR.
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the existence of a high proportion of lines affddbg pair gains could be diluting the
competitive constraint posed by infrastructure dasmmpetitors overall. Monopoly services
provided over the pair gain lines can be useddsssubsidise competitive services or to
achieve greater economies of scale. A high numbgaio gain lines may also lessen the
business case for continuing infrastructure-baseedstment by competitors, as there are
fewer addressable customers within that ESA.

One option would be to consider how the ACCC cdaalke into account LPGS in making
terms and conditions for the wholesale ADSL servide ACCC notes that Telstra has
previously submitted that an obligation to supphggulated service only on lines affected by
pair gains would be enormously complex, costly, iamoracticable’®

Questions on which the ACCC seeks views:

3. Are there any limits, other than large pair gaistegns, on the substitutability of ULLS
and LSS-based services for wholesale ADSL?

4. To what extent does the use of LPGS in the CANtlthe competitive constraint posed
by infrastructure based alternatives?

5. How should the ACCC take into account the existefdePGS in making terms and
conditions for the wholesale ADSL service?

6. Telstra: What forward-looking plans does Telstra have reiggrthe use of pair gain
systems on the CAN?

6.4.4 The conduct of market participants

The conduct of market participants may also in@i¢he effectiveness of competition. This is
because in effectively competitive markets the whale supplier should seek to maximise
demand and it can be expected that, over the lamgprices are determined by underlying
costs rather than the existence of market poweth&y evidence of market power posing a
threat to present or future competition would temdontraindicate the existence of “effective
competition”.

In declaring the service on a national basis th€&Goted a number of concerns in relation
to Telstra’s conduct as the dominant access pravidese were:

* the level and structure of wholesale ADSL pricing
» inefficient price discrimination

* leveraging conduct, and particular terms and caditof supply of the wholesale
ADSL service.

The ACCC found that declaration of the wholesaleSABervice was likely to result in the
achievement of the objective of promoting compaitin markets for fixed line broadband
services as declaration would:

3 Chime Communications Pty Ltd (No 3) [2009] ACompT24 August 2009) at [24].
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* enable the ACCC to regulate the terms of acces$htdesale ADSL services
including the level and structure of pricing subhttwholesale ADSL inputs are
available to access seekers on efficient termscanditions

* address contractual restrictions likely to impedmpetition in both retail and
wholesale fixed line broadband markets

» create conditions in which efficient access see&srsable to effectively compete for
customers during the lead-up to the NBN.

It is relevant to consider whether concerns abdwilesale ADSL still arise in those ESAs

that have attracted a degree of infrastructureebasmpetition. In the declaration decision,
the ACCC noted that its concern about the lev@rming “extends to the level of pricing in
TW/(Telstra Wholesalefone 1 exchanges, even if Telstra’s pricing ii@rgn areas where

it is not subject to infrastructure based compeiit?

The ACCC has also noted:

While the level of competition varies between ESéscerns about the commercial
terms on which Telstra provides access to the veatdeADSL services continue to
arise on a national basis. This suggests that tieret effective competition as,
notwithstanding the availability of substitutescirtain areas, Telstra has been able
to impose terms and conditions that differ fromsththat would be expected to apply
in a competitive market’

As the promotion of competition is a forward-loogianalysis it is also relevant to consider
market developments that might affect conduct enfthiure markets such as the deployment
of the NBN. The ACCC has previously noted that seaib regulation - until the NBN has
been fully deployed the competition concerns idieatiin relation to the supply of wholesale
ADSL are unlikely to be alleviatett. Telstra has strong incentives to engage in emtdy a
expansion deterring conduct during the transitamthe NBN.

In considering the scope of application of the SAG@s relevant to consider the impact on
both potentially exempt and potentially non-exemamgias. Some access seekers have made
submissions about the potential for geographic gtiems to influence market outcomes in
other geographic areas. For example, there is eecornhat Telstra may leverage from non-
regulated ESAs into regulated ESAs or bundle régdland non-regulated products. The
ACCC considers that these submissions highlightrtipertance of accurately assessing the
effectiveness of competition. If certain geograpnieas are effectively competitive, then
Telstra is constrained in its ability to behavea-anmpetitively.

39 ACCC, Final Decision: Declaration of the wholesale ADSinsce under Part XIC of the Competition and
Consumer Act 2010p.46.

0 ACCC, Final Decision: Declaration of the wholesale ADSinsce under Part XIC of the Competition and
Consumer Act 2010p.55.

*1 ACCC, Final Decision: Declaration of the wholesale ADSinsce under Part XIC of the Competition and

Consumer Act 2010p.25.
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Questions on which the ACCC seeks views:

7. What market evidence is there that the availabdftgubstitutes has acted as a
competitive constraint on Telstra’s terms and coods in relation to the wholesale
ADSL service in particular ESAs?

8. If the FAD was to provide a geographic exemptioE8As that have attracted a higher
degree of infrastructure-based investment, do ymsider that Telstra would be likely tp:

[®)

(a) charge prices for wholesale ADSL that are abovepaiitive levels in all ESAs?
(b) engage in inefficient price discrimination?

(c) impose anti-competitive terms and conditions ofpdy® If so, what terms?
Please provide evidence in support of your response

9. Some submissions consider that geographic exengptiound affect market outcomes in
other geographic areas. How so?

6.5 Promotion of competition — carrier-specific exemptns

Once a service is declared, an access providehsngphe declared service to itself or
another person must also supply the service, upguest, to service providers in accordance
with the SAOs set out in section 152AR. Servicdatation therefore imposes access
obligations orall network operators that supply the declared seteitbemselves regardless
of whether they currently supply wholesale accesgices to third parties.

Given the breadth of the service description @Gegeendix A) supply obligations could

apply to all DSLAM owneré? However, the ACCC has included in the IAD a term
providing that carriers or CSPs other than Telateanot required to comply with the SAOs

in respect of the wholesale ADSL service. Thisipalar term has the effect of exempting all
non-dominant carrier access providers. If non-damimetwork operators are strongly
constrained by Telstra then the application of ss@bligations is unlikely to promote
competition. This is because these access provadieady face a competitive constraint and
do not have market power to influence prices. is tegard, Herbert Geer has submitted that
“other service providers with limited market shaaedé no option except to at least match
Telstra’s price if they want to compete in the neafior WADSL.*3

The ACCC considers it can assess the degree ofatdimg constraint faced by particular
carriers by adopting a similar approach to thatluseconsider geographic exemptions. The
subset of ESAs under consideration here is the etitiye footprint, excluding any ESAs
subject to a “geographic exemption” applicablelt@ecess providers:

42 The ACCC is able to ascertain the identity esthnetwork operators through data collected uhee€CAN
RKR.

43 Herbert Geer submission in response to the BepfAD Discussion Paper, p.28.

44 The ESA is used here as a unit for competithadyeais. It is not necessarily the case that anyeraspecific
terms would need to be expressed in terms of pdatiESAS. In practice though, “a non-dominant roatov
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6.5.1 Competitive constraint from Telstra

Non-dominant network providers appear to each loegpetitively constrained by Telstra.
Telstra is the only access provider who owns th&l@Ad is the dominant access provider
for the wholesale ADSL service. Telstra has anwhefming market share for the supply of
wholesale ADSL to third parties (resale). In itgid®n to declare the wholesale ADSL
service the ACCC had regard to confidential masketre information, and noted publicly
that:

Telstra has service in operation market shares sigificantly exceed those of any
other providers that have a presence in the relebands...while there is some
variance in competitive conditions between geogi@pheas Telstra still maintains
its dominance even when considered on a less aggedasis’

In the sub-set of ESAs where non-dominant netwpskators operate, these access
providers have much smaller market shares to Bel$his is particularly the case if the
ACCC does decide to make geographic exemptionseandves from the analysis those
ESAs that are “effectively competitive”.

In its decision to declare the wholesale ADSL ssrthe ACCC noted that:

In observing the level of competition in this seghtd the wholesale market, the
ACCC considers that a strong competitive resalekeianas not developed. While
some suppliers — such as Optus and AAPT - do OtfeS-based wholesale ADSL to
other ISPs in their respective footprints, the ACi@s not consider that these
amount to a material competitive constraint on fralén the national market for the
supply of fixed line broadband.

Only Telstra’s access terms have given rise to @tiye concerns in regard to the service.
Telstra submits this is not a relevant considerdfiaVhile the existence of complaints is not
necessarily demonstrative of an underlying comipetissue’’ the information available to
the ACCC to date suggests that there are no cotigmetioncerns regarding non-dominant
network operators supply of the wholesale ADSL iservA number of submissions note this
is the case. By contrast, Telstra as the dominargss provider has been the subject of
repeated competition concerns as documented IAGIEC’s final decision to declare the
wholesale ADSL service. The structure of the mar&etl the conduct of market participants,
suggests that non-dominant network providers aomgly constrained by the presence in the
market of Telstra.

Considering the above factors, the ACCC'’s preliminaew is that non-dominant network
operators are subject to a competitive constrairiddstra and that they do not have
substantial market power. In these circumstanggdyiamg the SAOs to non-dominant
network providers is unlikely to promote competitio the relevant markets.

operator” exemption as in the IAD applies onlyhe sub-set of ESAs where non-dominant network
operators operate.

5 ACCC, Final Decision: Declaration of the wholesale ADSinsce under Part XIC of the Competition and
Consumer Act 2010p.19.

“ Telstra submission in response to the February BAsBussion Paper, Pub. p.18.

4" ACCC, Final Decision: Declaration of the wholesale ADSinsce under Part XIC of the Competition and

Consumer Act 2010p.33.
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Questions on which the ACCC seeks views:

10.What does market shares and the market conducmeflominant network providers
indicate about the degree of competitive constramm-dominant network providers face?

11.Would applying the SAOs to non-dominant networkvmters promote competition?
How would a term exempting non-dominant networkvpders from the SAOs promote
competition?

6.6 Practical considerations

The ACCC is not currently proposing particular ferof terms and conditions to be included
in an FAD but, should the ACCC decide to exemptatergeographic areas it will propose
particular terms as part of its draft decisioncémsidering the objective of promoting
competition it may be relevant to consider thegemtional costs associated with particular
terms and conditions and the ease with which vartetms and conditions can be
implemented.

6.7 Efficient use of, and investment in, infrastructure

In considering the LTIE the ACCC must have regarthe objective of encouraging the
economically efficient use of, and the economicaffjcient investment in, the infrastructure
by which listed services are supplied and any atifesstructure by which listed services are,
or are likely to become, capable of being supplied.

This includes, among other things, a consideratidhe incentives for investment in the
infrastructure by which services are supplied amdather infrastructure by which services
are, or are likely to become, capable of being begp

6.7.1 Efficient use of infrastructure

The ACCC'’s preliminary view is that access seekdrs havealready investedh
infrastructure in particular ESAs are likely to tione to efficiently use that infrastructure.
Access seekers are unlikely to decommission DSLAMsigrate customers to wholesale
ADSL inputs as a result of Telstra and/or otheeasgroviders having to provide wholesale
ADSL on regulated terms.

This is because the investments required to secustmers on existing infrastructure are
largely sunk. Access providers therefore face arwwginal cost associated in supplying a
customer over existing infrastructure compareduicipasing the wholesale ADSL service
from Telstra. The ACCC has received no submissiorkate from DSLAM operators that
they would reduce the use of their existing DSLANtastructure as a result of the
application of the SAOs. The ACCC'’s preliminarywies that Telstra is also likely to
continue to efficiently use existing copper infrasture with, or without, the application of
SAOs.
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Questions on which the ACCC seeks views:

12.How would terms and conditions providing geogramxemptions or carrier-specific
exemptions affect the efficient use of existingastructure by access seekers and acgess
providers?

6.7.2 Efficient investment in infrastructure

The ACCC must consider ongoing incentives to inuestfrastructure by which services are
supplied, and any other infrastructure by whiclvises are, or are likely to become, capable
of being supplied.

Access seekers may invest in copper network infrestre to:
* deploy DSLAMs in new ESAs (‘broadening’ investment)

* increase capacity at exchanges in order to inctb@seumber of addressable
customers they can provide ULLS/LSS based seryidespening’ investment)

* replace or upgrade existing infrastructure

In the current context, it is relevant to consideepening investment rather than broadening
investment as the ACCC is only considering exengpiBAs that have already attracted
infrastructure based investment. The ACCC has caled in its decision to declare the
wholesale ADSL service that access seekers ailg tixkeontinue to invest in DSLAM
infrastructure with, and without, declaratitithe ACCC's preliminary view is that using a
narrower geographic region as a unit of analysesdwt alter that conclusion in regards to
the application of the SAOs.

There are a range of benefits associated with fastistomers “on-net” which access seekers
are likely to wish to preserve. This includes ahamced ability to differentiate products and
increased functionality or service quality optiomslstra explains that:

Infrastructure-based competition (specifically DSI-Aased competition) allows
access seekers to directly control the technicatggations (and input costs) of their
backhaul, core and broadband access networks. @reantrol enables access
seekers to provide more competitive, customisedingls and has enabled access
seekers to innovate in the ADSL market (with ADS&2d Annex-M offerings all
being delivered first to market by providers usimipundled services) at the retalil
and wholesale layet’

Any ESAs which are ultimately considered effectivebmpetitive are likely to be relatively
mature markets that have already attracted a big# bf infrastructure investment. For
example, Telstra proposes for exemption some 28%k#th three infrastructure-based
competitors. In this sub-set of the competitivetomt, the high level of investment to date

8 ACCC, Final Decision: Declaration of the wholesale ADSinsce under Part XIC of the Competition and
Consumer Act 2010p.53.

“9 Telstra submission in response to the February BAsBussion Paper, Pub. p.15.



Page21 of 110

makes it probable that access seekers have alirestdiled sufficient capacity to service
their current and future customers.

Access seekers may also incur capital expenditurepgiace or upgrade existing equipment.
Telstra has previously argued that the technitabli a DSLAM is up to ten years, although
the economic life may be less than this and cltséve years. The ACCC has little
information on how often access seekers actuallyage existing DSLAMs. Looking
forward, the transition to the NBN may alter accasskers incentives to incur capex on
DSLAMs. As the NBN will ultimately render DSLAM irdstructure redundant any upgrades
will have a shorter economic life.

Telstra submits that applying the SAOs in areah s@veral access seekers is “likely to
reduce investment incentives”. Telstra has poiteedPG’s submissions in relation to the
removal of exemptions for resale fixed line voisesvices lessening the business case for
increasing investment in voice infrastructdfe.

The ACCC notes that any investments in copper-baseastructure, such as DSLAMSs, that
were prompted by prices exceeding cost-based apdess may represent inefficient
investments. This is not to suggest that the ACEGr the view that DSLAM investments
are generally inefficient. As noted above, theeearange of non-price benefits associated
with DSLAM investments that are also relevant toems seeker investment decisions.
However, given the wholesale ADSL service was ustiently unregulated past levels of
investment may not, of themselves, be good indisatbefficient levels of investment. In
this regard the Australian Competition Tribunal hated:

...efficient investment by both access providers arxkss seekers would be expected to be
encouraged in circumstances where access chargeseteo ensure recovery of the efficient costs of
investment (inclusive of a normal return on investith) by the access provider in the infrastructure

necessary to provide the declared service.

The prices set in the FAD could affect access ssetmiild or buy’ decisions by
altering the relative attractiveness of using whale ADSL compared to using LSS
or ULLS and their own infrastructure to provideraddband service to an end-user.
However, as per the Australian Competition Tribwealsoning, efficient investment
can be expected if access charges are set to exfiarent recovery of costs.
Consistent with this, the ACCC has previously cadel that where it is efficient to
continue to invest in DSLAM infrastructure accessksgers are likely to continue to do
so both with and without declaratidA Accordingly, provided prices are set
appropriately it does not appear that a term oditimm exempting Telstra from the
SAOs will further achieve the objective of the LTIE

The ACCC must also have regard to incentives teshin other infrastructure by
which services are, or are likely to become, capabbeing supplied. In this regard,
it is relevant to note that inefficient wholesalB3L pricing could divert investment
from more efficient investments in NBN infrastruetu

**bid, pp.15-16.
* Telstra Corporation Ltd (No. 3) [2007] ACompT 3[&59].

2 ACCC, Final Decision: Declaration of the wholesale ADSinsce under Part XIC of the Competition and
Consumer Act 2010p.53.
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An additional consideration is Telstra’s incentivesnvest in infrastructure. The application
of SAOs to Telstra could lessen Telstra’s incemstiteeinvest in DSLAMs and other copper
infrastructure during the transition to the NBN.id'may be either through the loss of
monopoly profits or because of the perceived iisit the ACCC sets a regulated price of
access that does not allow an adequate return.

The ACCC would generally not accept that the Idss@nopoly profits would result in
lower levels ofefficientinvestment in, and use of, infrastructure. As datbove, the
Australian Competition Tribunal has noted that asgerovider investment would be
expected to be encouraged where access chargesetvéoeensure recovery of the efficient
costs of investment (inclusive of a normal retunnimvestment). The ACCC would also
consider the access provider’s legitimate busimgsgests, including compensation for
ongoing economic costs of providing the servicesdtiing price terms and conditions.

13.The ACCC considers that the application of the SA@sld not have a material negative
effect on the deployment of competing DSLAMs arat thhere it is efficient to do
access seekers will continue to invest in DSLAMse ARCCC seeks any relevant
submissions on this view.

14. Access seekerBo you intend to still use existing DSLAMs? Will ya@ecommission any
DSLAMs if the SAOs apply to Telstra in particulas&s? In those ESAs where you have
existing infrastructure, will you supply retail AD®ased on your own DSLAM
infrastructure or based on wholesale ADSL inputs?

15. Access seekerSVhat are you current plans to invest in DSLAM atiger infrastructure?
In the context of considering geographic exemptisabmitters should consider their
likely investment within the existing competitivedtprint and/or at ESAs that have a
number of access-seekers present rather than eaparishe competitive footprint.

16.1s theapplication of the SAO® Telstra in particular ESAs likely to reduce Sted’s
incentives to efficiently invest in infrastructure?

6.7.3 Other considerations

In determining the extent to which terms and coadg are likely to encourage the
economically efficient use of and investment irrastructure, the ACCC must have regard to
other considerations. These relate to technicaildday, the legitimate commercial interests
of the supplier, and the risks involved in makihg investment (se&ppendix B for a

detailed overview).

The ACCC notes there is some overlap between ttwsderations and the stand-alone
matters to which the ACCC must have regard to ikinggan access determination. For the
purpose of this issues paper, these issues angsdestin sections 6.8 and 6.9 below. The
ACCC will consider relevant submissions as patiath its LTIE analysis and in considering
those stand alone matters.
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6.8 Legitimate business interests

The ACCC must take into account “the legitimateibess interests of a carrier or carriage
service provider who supplies, or is capable opsipg, the declared service, and the
carrier's or provider's investment in facilitieedgo supply the declared service.” As part of
its LTIE analysis, the ACCC must also have regarthé “legitimate commercial interest of
the supplier or suppliers of the service, including ability of the supplier or suppliers to
exploit economies of scale and scope”.

The ACCC considers that access providers’ legignatsiness interests will be met if in
making the access determination and setting pridenan-price terms of access are
appropriate and that access provider is compengatéd ongoing economic costs of
providing these services.

The ACCC notes that it is technically feasible Tetstra to supply and charge for the
wholesale ADSL service, as Telstra already suppglieh services. As discussed in section
6.9, the extent to which other access providerseatly supply wholesale ADSL services to
third parties as opposed to self-supplying suchices is less clear. This may raise issues of
technical feasibility in addition to direct costisproviding access.

17.How would exemptions (geographic or carrier-spegiiffect the legitimate business
interests of access providers (including potemitaless providers) and the access
providers’ investments in facilities?

6.9 The direct costs of providing access to the declateservice;

In the context of exemptions, the ACCC consideas the relevant direct costs are those
incurred in establishing the supply of the wholeaDSL service together with the costs
associated with the ongoing supply of the wholes&)&L service.

As noted above, Telstra currently supplies the e$ale ADSL service in all ESAs where it
supplies itself. The costs involved in supplyingl @harging for the services for Telstra are
likely to be reasonable given that the servicdrsaaly supplied by it on a commercial basis.

However, other access providers may face differests. For those access providers that
currently already supply wholesale ADSL servicea@ommercial scale similar
considerations to Telstra apply. That is, suppkgchnically feasible and the costs involved
in supplying and charging for the service are {ikel be reasonable given these providers
have already invested in the necessary billing@oslisioning systems to supply the service.

For access providers that offer wholesale ADSLisesvon only a limited scale there is a
guestion as to what costs would be incurred in lsppand charging the service to any
party upon request. For example, an access prowidercurrently only supplies wholesale
ADSL to related companies acquired through acdqarsinay incur new costs should they be
required to charge for the service more generally.

For those providers that do not supply wholesalé&SABervices to third parties at all a range
of establishment costs may be incurred. For exanipdése access providers may be required
to establish new billing and provisioning systemsupply services to third parties. As other
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access providers currently supply the service usinigS/LSS, it is likely that other
purchasers of ULLS/LSS are able to use that teclyydo supply a service.

As a factual matter, the ACCC has received difiggabmissions on the extent to which non-
dominant network operators currently supply the iebale ADSL service to third parties.
Telstra submits that Optus, iiNet, and TPG offgrmu of wholesale ADSL services to third
parties>® However, only Optus and AAPT have clearly idestifthemselves as offering
wholesale ADSL services as a general commercialioff. Telstra submits that iiNet
supplies services “in partnership with AAPT”. Howeeyvwhile iiNet has acquired AAPT'’s
consumer arm it is not clear what relationship tsxad a wholesale level. As set out below,
the ACCC seeks submissions from access providetiseoextent to which they currently

offer wholesale ADSL services to third parties adlas the direct costs of doing so.

There is some uncertainty as to whether acceseseate likely to request wholesale ADSL
services, or access on regulated terms, from sarspliho do not currently offer resale
wholesale ADSL services. It is possible that ncdhswrjuests are made. However, given that
if an exemption is not made all access providerglavbave a legal obligation to comply with
the SAOs the ACCC considers they would need toritfeidirect costs required to comply
with those obligations.

18. Access providers (DSLAM network operatoi3y: you currently supply wholesale ADSL
services to third parties?

19. Access providers (DSLAM network operatok&hat would be the direct costs associated
with providing access to the declared service beist upon reasonable request? For
example, costs associated in provisioning andhillhe service to access seekers. To
what extent do you currently incur these costs?

20. The ACCC seeks information on:

(&) Whether the costs involved in supplying and chaydor the services are reasonable or
likely to become reasonable; and

(b) the effects or likely effects that supplying anduging for the services would have on
the operation or performance of telecommunicatietsvorks

6.10 The interests of all persons who have rights to ughe declared service.

The ACCC considers that this class of persons hastarest in being able to compete for the
custom of end-users on the basis of their relatieets.

In the case of geographic exemptions, this mayoour if terms and conditions of access
favour one or more service providers over othdéer,eby distorting the competitive process.
In this regard, the ACCC has noted that inefficigmte discrimination was a concern in

%3 Telstra notes the following source®ptus (see http://www.optus.com.au/portal/site/ebale), TPG (which
offers resale services through its Soul brand) {g#g&//soulaustralia.com.au/wholesale/internet.hjrand
iiNet (which provides wholesale ADSL and other isevin partnership with AAPT) (see
http://www.aapt.com.au/wholesale).”
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relation to the wholesale ADSL service and thastralengaged in this behaviour in all
ESAs.

In terms of carrier-specific exemptions, Telstra Bapressed concerns about the potential
disadvantage these may cause customers of non-dommatwork operators.

...access-seekers who acquire wholesale ADSL sesrfriem access providers other
than Telstra would be unlikely to be able to acdasserms and conditions of the
FAD. That is because those access providers wauidhe incented to offer the terms
and conditions of the FAD if faced with a real ridkmigration of their access seekers
to Telstra. However, the costs associated with atign (such as changes to billing
systems so that they are compatible with Telstessyell as any ‘downtime’ for those
access seekers’ end-users during the migration) exaged the price advantage of the
FAD. In such circumstances, those access proviglersiot faced with a real risk of
migration. There is no reason why the terms andlitms of the FAD should not be
available to those access seekers, if they arkdir interests™

Telstra concludes that “access providers other Tredstra would be unlikely to be able to
access the terms and conditions of the FAD.”

The ACCC notes that the terms offered by non-donminatwork operators may depend on
the level of competitive constraint they face.dhrdominant network operators are
constrained by Telstra, then the regulated terrfesexd by Telstra may have some flow-on
influence on other network-providers even if they exempt. Non-dominant access
providers will be incented to at least match Talstterms or risk losing market share.

Telstra draws attention to the switching costs @ased with migration to Telstra. The

ACCC accepts that there may be costs associatbdswitching between providers and those
costs may act as a disincentive to end-users sulirsi between competing providers in the
event of price differences. As outlinedAppendix B, the ACCC considers that the relevant
markets are the retail and wholesale markets fedfiine broadband. In reaching this view,
the ACCC has considered whether users of fixeddneadband services are likely to switch
between alternative sources of supply. The ACCGicdans that in the event of a small but
significant non-transitory increase in price useEs be expected to substitute between
alternative sources of supply, despite any switglemsts.

21.What are the costs of switching between wholes&&IAproviders?

22.1f you currently acquire wholesale ADSL servicesnfra provider other than Telstra, ane
you concerned about the application of the SAGkdb carrier provided in areas where
those obligations apply to Telstra?

6.11 The value to a person of extensions, or enhancemeaftcapability,
whose cost is borne by someone else;

The ACCC'’s preliminary view is that any exemptionsuld not require extensions or
enhancement of capability to be borne by someae el

% Telstra submission in response to the February BAsBussion Paper, Pub. p.18.
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6.12 The operational and technical requirements necessaror the safe and
reliable operation of a carriage service, a telecomunications network
or a facility;

The ACCC'’s preliminary view is that any exempti@me unlikely to affect the safe and
reliable operation of a carriage service, a telaoomcations network, or a facility.

6.13 The economically efficient operations of a carriagservice, a
telecommunications network or a facility

As outlined inAppendix B, this criteria raises similar issues of econonfiiciency to those
considered under the LTIE. The ACCC considersttimdiscussion of these matters at
section 6.7 will elicit submissions that can bedukeconsider this stand alone criteria.
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7 Bundling with PSTN services

7.1 Overview of issue

Telstra currently requires a PSTN service to bgkeg on a customer’s line before it will
supply retail or wholesale ADSL services. This pudes the use of the wholesale ADSL
service by access seekers to provision ‘naked’ AB&lices to retail consumers. Naked
ADSL services allow end-users to acquire retail AB3Srvices without acquiring a fixed line
voice service. Access seekers currently provideaa@DSL services by purchasing ULLS
and using their own DSLAM equipment.

During the ACCC'’s wholesale ADSL declaration inguifelstra submitted that the service
description should include the requirement that ledele ADSL must be purchased with an
underlying PSTN service. On the other hand, aceeskers submitted that the service
description should state that access seekerslaveedl to purchase wholesale ADSL as an
unbundled service without the need for a PSTN servihe service description for the
wholesale ADSL service does not specify that a PS@Nice must be provided over the line
(seeAppendix A). The ACCC considered these issues to be mor@ppately dealt with
through the access determination, noting:

...It was not appropriate to specify whether a PSENice must be provided over the line
on which a wholesale ADSL service is provisiondils Would appear to be a term or
condition of access which — consistent with theegarprinciples outlined above — is
more appropriately considered in any access deteation.

This chapter considers what terms and conditionsddee included in an FAD regarding the
supply of the wholesale ADSL service bundled witRSIN service. Under s 152BC(3), an
access determination may, among other things:

» specify any other terms and conditions of an acsesker’s access to the declared
service; or

* require a carrier or carriage service providendiered or enhance the capability of a
facility>® by means of which the declared service is supptied

» impose other requirements on a carrier or carrsggeice provider in relation to
access to the declared service.

The ACCC considers that the above provisions avaenough to allow a term to be
included in an FAD requiring, or not requiring, 8N service to be provided over the line
on which a wholesale ADSL service is provisioned.

%5 According to s 151AB, the word “facility” has tsame meaning as in tAelecommunications Act 1997
(s 7). “Facility” means: (a) any part of the infragture of a telecommunications network; or (by kne,
equipment, apparatus, tower, mast, antenna, tuduet, hole, pit, pole or other structure or thusgd, or
for use, in or in connection with a telecommunioasi network.
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7.1.1 PSTN unbundling options

Although the wholesale ADSL declaration appliealtaccess providers, the following
discussion regarding PSTN unbundling options foswsethe dominant access provider
Telstra. This is because most other prospectivplgup of wholesale ADSL already offer
naked ADSL services at the retail and/or wholekaiel.

There are a range of possible terms and conditegerding the bundling of PSTN with the
wholesale ADSL service that could be included irF&D, and each could raise different
considerations against the statutory criteria. ABEC has set out three broad options below
for consideration.

The first option would be to explicitly maintaineticurrent market position whereby an active
PSTN service is required on a line before Telaipies wholesale ADSL services. As
mentioned above, this would preclude access se&kengroviding a naked ADSL service
based on Telstra wholesale inputs. Telstra hasglir@advocated for this option in its
submission.

The second option would be to include a term priogdhat an access provider cannot
require that the wholesale ADSL service must be&iproned with a PSTN line, or include a
term requiring that a wholesale ADSL service ispgigal without an associated PSTN line on
request by an access seeker. The ACCC refersstophion as ‘full unbundling’ of the PSTN
service from the wholesale ADSL service. Such mteould require Telstra to offer a
wholesale ADSL service on a stand-alone basis, iemiewould not preclude Telstra also
offering a bundle of wholesale ADSL and WLR.

In the event the ACCC chose to implement full urddung, it would need to ensure that
Telstra recovered all relevant costs associatel tivé supply of the wholesale ADSL
service. Given that copper line costs are curraettpvered through WLR services, the
unbundled wholesale ADSL service would need torimeg to cover this aspect of service
provision.

As Telstra does not currently provide wholesale ARS a standalone service, there may be
systems development costs associated with unbgndilmese costs are relevant to the
ACCC's consideration as discussed below. Telsgatsnissior® also makes an argument
about whether a term requiring Telstra to offeuabundled wholesale ADSL service would
be inconsistent with the SAG5The ACCC's preliminary view is that it is possillat an
FAD could provide for unbundling in a manner trehot inconsistent with the SAOs.

A third ‘hybrid’ option could be to include a tenmpermitting Telstra to implement
unbundling by making available a limited telephdine rental service in conjunction with
the wholesale ADSL service. Providing a ‘strippeahs line rental product could achieve
some of the benefits of unbundling while potenyisking cheaper and easier to implement
than ‘full’ unbundling.

%% Telstra submission in response to the February BAsBussion Paper, Pub. p.23.
" Pursuant to s.152BCB(3) the ACCC must not make Aczess Determination which is inconsistent wiité t
SAOs.
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The ACCC understands that Telstra previously gthuch a product configuration, which it
named ‘Pure DSL’, whereby a line rental service pravided in conjunction with ADSL but
was barred from outbound calls. Users could caérgency services and receive cafls.

The telephone service component of ‘Pure DSL’ apgpsianilar to Telstra’s “InContact”
service. This does not include a charge for telapiime costs but allows incoming and
emergency calls. This service is currently onlyilade to eligible concession card holders,
home customers with outstanding debts, and homedésges. The service is only offered
where available and technically feasible.

As with ‘full’ unbundling, if it chose to permit ‘@ybrid’ unbundling implementation the
ACCC would need to ensure that Telstra recovere@lalvant costs associated with
providing a ‘stripped back’ line rental product.

7.2 Submissions on bundling

Telstra submits that the FAD should include a resfuent for an underlying PSTN service
before ADSL services are supplied, thus clarifytimgt Telstra is not required to offer
wholesale naked ADSt® Telstra provides the following reasons in suppdits
submissiorf°

» the FAD should not require Telstra to offer a segvat a wholesale level which it
does not offer at the retail level

» offering wholesale naked ADSL will require netwaikd systems changes

» Telstra would need to recover its line costs indharge for the wholesale naked
ADSL service

» end-users benefit from the PSTN bundling requirdrasmrelstra is able to provide
better quality of service.

Optus submits that the ACCC should ensure Telsitaffer access seekers unbundled
wholesale ADSL and WLR servicésOptus further submits that providing customerdwit
the option of selecting a naked ADSL service igipalarly important in the lead up to the
NBN as an unbundled wholesale ADSL service willile access seekers with the option to
bundle wholesale ADSL with other services, suchabile services, which promotes
innovation and customer choite.

Herbert Geer (on behalf of Adam Internet, iiNetelnode, Primus and TransACT) submits
that there should not be a requirement that whideSaSL can only be provided on lines
with an underlying PSTN servi&Herbert Geer further submits that there is norizth
impediment that requires the two services on the dind that the LTIE will be better

%8 hitp://bit.ly/9f5ZsZ http://bit.ly/a2iMy5, http://bit.ly/bAwtpz
% Telstra submission in response to the February BAsBussion Paper, Pub. p.23.
60 [h;

Ibid.
®1 Optus submission in response to the February FABU3sion Paper, Pub. p.13.
* Ibid, pp.14-15.
% Herbert Geer submission in response to the FepfAD Discussion Paper, p.7.
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achieved through unbundling as forced bundlinggdaan unreasonable limitation on the
types of services that can be provided to consuffiers

AAPT submits that mandating the provision of a deone wholesale ADSL service would
enhance competition and innovation and would akogess seekers to deliver the services
that retail customers ask fBYAAPT further submits that unbundling would provitere
opportunity and functionality to add its own valagded services over the top of the
wholesale ADSL servic®

7.3 Long term interests of end-users

The ACCC'’s approach to the long term interestsnof@sers in making access
determinations is outlined itppendix B. Following is a brief consideration of how the
LTIE may be affected by the unbundling of wholesal#SL from PSTN services.

7.3.1 Promotion of competition

Telstra’s current supply terms mean that accedseesesupply naked ADSL where they, or a
non-Telstra wholesale provider, acquire an unbuhdévice. As such, end-users in many
rural and regional areas, where access seekersbadeployed DSLAM infrastructure,
must purchase a fixed line voice service in ordeadquire ADSL.

As noted inAppendix B, in the ACCC'’s view patrticular terms and condis@romote the
interests of end users if they are likely to cdnite towards the provision of goods and
services at lower prices, of a higher quality, and/ greater diversity of goods and services.

In terms of diversity of goods and services, raquielstra to supply an unbundled
wholesale ADSL service could promote competitiorekpganding the scope of services that
access seekers can offer to end-users. Submigsiomsccess seekers suggest that such a
service would promote competition and innovatiomesess seekers would be able to offer a
greater range of products, which will ultimatelynkbét end-users with added consumer
choice and competitive prices.

There is some market evidence indicating that n&{@8L products are popular with end-
users and access seekers. For example, after lagrible naked ADSL product in late 2007
iiNet experienced a 123 per cent growth in its KlakBSL subscriber numbers in FY08/09
and a 59 per cent growth in naked ADSL subscribenbers in FY09/167 Approximately
106,000 subscribers were taking the iiNet naked Ap®duct by FY09/1F® Over a

similar time period, a number of other ISPs alsmtined naked ADSL products as shown in
Figure 1. It is clear that naked ADSL has becongesiasingly recognised by ISPs and end-
users as an important product in the broadbandehadowever, ISPs can currently only
offer naked ADSL where they, or a non-Telstra whale provider, acquire ULLS.

% |bid, pp.7-8.
5 AAPT submission in response to the February FABcOS$sion Paper, p.7.
66 [|hi

Ibid.
®7jiNet, http://www.iinet.net.au/press/releases/1D&ull_year_results.pdf.
%8 jiNet, http://www.iinet.net.au/pressireleases/1DJull_year_results.pdf.
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Figure 1: Proportion of ISPs offering Naked DSL, Jue 2008 to December 2011
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One of the key benefits of unbundling would be #rad-users are provided with the option
of lower communications prices. However, if a ‘higbterm was adopted, as discussed in
section 7.1.1, there may still be an additionat essociated with the limited telephone
service. That is, end-users may still need to dautie to line costs in any case.

The effect (if any) on service quality may alsorélevant to whether unbundling would
promote the LTIE. Telstra has raised various sergigality issues that would arise if the
requirement for an underlying PSTN service is reeat$¥ Whilst the ACCC generally
considers that a lower quality service is lesdyikke promote the LTIE, these quality issues
do not appear to have acted as a barrier to endalseup of naked ADSL services. In this
respect, it is not the ACCC'’s role to make a chdweveen competing goods and services
based on their quality; those choices are madebgumers.

The ACCC'’s preliminary view is that unbundling ilselly to promote competition in the form
of lower prices and greater diversity of serviaasdnd-users.

Questions on which the ACCC seeks views:

23.Do you agree with the ACCC'’s preliminary assessméthe benefits of unbundling the
PSTN service from the wholesale ADSL service?

24.Do you consider that a ‘hybrid’ option would hate tsame potential to promote
competition as ‘full’ unbundling?

25.What proportion of your total ADSL SIOs are attiidole to a naked ADSL product?

% Telstra submission in response to the February BAsBussion Paper, Pub. p.23.
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7.3.2 Any to any connectivity

The ACCC considers that the objective of achiewang-to-any connectivity is not relevant
to determining whether a term requiring PSTN unlingdshould be included in the FAD.

7.3.3 Efficient use of, and investment in, infrastructure

The ACCC considers that unbundling could meet thieative of encouraging the
economically efficient use of, and economically@ént investment in, relevant
infrastructure.

Currently, end-users on Telstra wholesale ADSL-tasevices are required to purchase a
PSTN service regardless of whether they want alfixe telephone service. This is unlikely
to represent an efficient use of infrastructuréhasinfrastructure is being utilised for a low
value use.

A ‘hybrid’ bundling approach may not result in th@me efficiency gains as unbundling. This
is because if Telstra was required to supply #iséd back’ PSTN service in conjunction
with the wholesale ADSL service this would stilgugre the use of infrastructure to provision
a limited PSTN service in circumstances where esersido not wish to acquire a telephone
functionality.

In considering the efficient use of, and investmaninfrastructure, regard must also be had
to whether it is, or is likely to become technigd#asible for the services to be supplied and
charged for, having regard to, among other thingigther the costs that would be involved
and supplying, and charging for, the services @asanable or likely to become reasonable,
the legitimate commercial interests of the supphed the incentives for investment in the
infrastructure by which the services are supplied @y other infrastructure by which the
services are, or are likely to become, capablesofdsupplied. As these also arise under the
other mandatory criteria in s. 152BCA(1), they emasidered below. However, the ACCC
will consider relevant submissions as part of bt TIE analysis and in considering the
stand alone matters below.

Questions on which the ACCC seeks views:
26.Would ‘full’ unbundling result in any economic effency gains?

27.Would a *hybrid’ unbundling approach result in aagonomic efficiency gains?

7.4 Other criteria

In addition to a consideration of the LTIE, the AC@ust also take into account other
matters (sedppendix B). These are:

* the legitimate business interests of a carriemorage service provider who supplies,
or is capable of supplying, the declared servind,the carrier's or provider's
investment in facilities used to supply the dedaservice

» the interests of all persons who have rights tothiseleclared service
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» the direct costs of providing access to the dedlaesvice

* the value to a person of extensions, or enhanceafi@ajpability, whose cost is borne
by someone else

» the operational and technical requirements necg$sathe safe and reliable
operation of a carriage service, a telecommuninatreetwork or a facility

» the economically efficient operation of a carri@gevice, a telecommunications
network or a facility

The Commission may take into account any otherargthat it thinks are relevant.

The legitimate business interests of the accessdaoand direct costs of providing access
are likely to be particularly relevant given thatigtra does not currently provide an
unbundled service.

Telstra has raised issues about the technicabiégsof providing an unbundled wholesale
ADSL service. In a submission to the wholesale ARfgktlaration inquiry, Telstra submitted
that:

...because of Telstra’s core systems and platfasmgt, ADSL services can only be
provisioned where a telephone line has been proved at the end-user’s premises. That
core systems/platform limitation applies to bottolelsale and retail service$.

Understanding these limitations is important toA@&CC’s consideration of a term requiring
PSTN unbundling against the above criteria, padrtyimatters such as the legitimate
business interests of the access provider andtdiosts of providing access. The ACCC
requires further information from Telstra regarditsgsystems limitations.

Questions on which the ACCC seeks views:

28.Telstra: What specific core systems/platform limitationsvenet Telstra from offering a
naked ADSL service?

The technical feasibility of providing the servialso raises issues relating to the direct costs
of providing access. As Telstra submits its systeamnot support unbundling, there could be
substantial costs involved in systems developmeeatied to supply an unbundled service.
The ACCC understands, however, that Telstra cugrefffiers symmetric DSL services
unbundled from a PSTN servitk.

The ease and costs of implementation are a releeasideration in determining whether to
include a term requiring PSTN unbundling. On the band, even though unbundling may be
more complex to implement, the benefits arisingifranbundling may exceed the costs of
implementation. However, if the unbundled serviaermot be implemented in a timely
manner, the benefits of unbundling may not be resegl and the extent to which a term

0 Letter from Telstra re whether wholesale ADSL &&s should be declared - Public version 8 Febroady?,
p3 [http://bit.ly/KIfa7U].
" Telstra CAN RKR.
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requiring unbundling will promote competition isg&ned. However, a ‘hybrid’ approach
may capture many of the competition benefits assediwith unbundling but potentially be
able to be implemented more quickly.

The *hybrid’ approach to unbundling could also miise the direct costs associated with the
provision of a naked ADSL service. The ACCC coassdhat such an approach may be
technically feasible given that Telstra previousiglled a ‘Pure DSL’ service on a similar
basis. The ACCC seeks submissions to ascertairhesitis option achieves the benefits of
unbundling whilst limiting the costs of implemendet incurred by Telstra.

The ACCC notes that it would be in the access plens legitimate business interests to seek
to recover its costs as well as a normal commeretaln on investment having regard to the
relevant risk involved.

The ACCC may seek information directly from Telstegarding the nature and magnitude of
system development costs of allowing a naked ADS\ise to be provided.

The ACCC must also consider the value to acceseseef extensions, or enhancement of
capability, whose cost is borne by Telstra. By reqg Telstra to provide an unbundled
service, Telstra would be required to make chahgés systems. However, it would allow
access seekers to provide a greater range of geodhiech would enhance competition and
innovation.

The ACCC must also have regard to the operatiamhtechnical requirements necessary for
the safe and reliable operation of a carriage send telecommunications network or a
facility. Telstra submits that having a PSTN segwim the line enables a better quality of
service to be delivered through better fault dedecand reduction in corrosion as a result of
the wetting current? Whilst this may be the case, the ACCC seeks sigionis on the extent
to which access seekers have experienced det@iomtthe quality of service without a
PSTN service.

Questions on which the ACCC seeks views:

29.To what extent do you consider that ‘full’ unbumdjior the ‘hybrid’ option takes into
account the considerations under s. 152BCA?

30.What are your experiences with regards to the effiet¢he quality of service without a
PSTN service on the line?

31.Access seekergVhat system modifications were undertaken to Enalmaked ADSL
service to be provided? What costs were involvetiénsystems development process?

2 Telstra submission in response to the February BAsBussion Paper, Pub. p.23.
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8 Points of interconnection for the wholesale ADSL segice

8.1 Overview of issue

The wholesale ADSL service is a point-to-point sgrn\between a point of interconnection
and an end-user network boundaipendix A).

A point of interconnectiomean$® an interface that is:

(a) a physical point of interconnection which alfothe interconnection of facilities in
accordance with subsection 152AR(5) of @@mpetition and Consumer Act 2010
and

(b) located in the same state/territory that theeas provider associates with the
exchange service area in which #dral-user network boundaryis located.

The IAD does not specify the points of interconiettleaving these as a matter of
agreement between the access provider and ac&ss.skelstra currently provides points of
interconnection at a CBD exchange in each relestate’® A list of the relevant AGVC
interconnection site for each ADSL-enabled ESAviilable on the Telstra wholesale
website’

The FAD for the wholesale ADSL service could nonengoints of interconnection or it
could leave these to be the subject of agreemfahie FAD did nominate points of
interconnection, these could match the existingsoef interconnection offered by Telstra or
specify additional points of interconnection.

8.2 Submissions

Telstra submits that the FAD should not specifynpgoof interconnection different to those
that are already defined in the service descrigtorthe wholesale ADSL service (as
outlined above)’® Telstra submits that providing additional poiatsnterconnection would
require a technical solution be developed andttteservice would need to be aggregated to
the existing CBD point of interconnection and tlsent back out to the new point of
interconnect. Telstra submits this would be inéfft, expensive, and degrade service
quality.

Vocus submits that while AGVC should be subjeategulated charges, it “should not be
mandatory for an access seeker to acquire AGVC Trelstra when acquiring WDSL".*
Vocus submits that providing access seekers wélthioice to use competitive backhaul
would substantially promote competition.

3 As defined in the service description for the velsalle ADSL service — see Appendix A.
" Telstra submission in response to the February BAsBussion Paper, Pub. p.24.

S Telstra, AGVC location for ADSL sitebttp://www.telstrawholesale.com.au/download/docuifsetess-
broadband-telstrae.x(@ccessed 19 June 2012).

® Telstra submission in response to the February EAsBussion Paper, Pub. pp.24-25.
""\ocus submission in response to the February FASuBsion Paper, p.4.
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Herbert Geer submits that allowing access seekarslise their own transmission services
would promote competition in transmission markets provide lower cost ADSL services to
retail end user& However, Herbert Geer notes that AGVC should tgest to regulated
charges as in many areas Telstra is the sole trasi&m provider.

AAPT submits that competition in markets for whalestransmission could be stimulated by
allowing access seekers to obtain alternative tngson by providing additional points of
interconnectiorf® AAPT considers this would likely drive lower pricen the relevant retail
markets.

8.3 Discussion

The AGVC component of the wholesale ADSL serviamlnes the use of a static layer 2
tunnelling protocol over a transport layer to aggte communications to the point of
interconnection. Put simply, it involves both:

» aggregation of end-user traffic, and
» transportation of end-user traffic to the pointrgérconnection.

The ACCC understands that routers aggregate theisgrdraffic onto Telstra’s networks
which is then transported over the “backhaul” congai to the point of interconnection
where the end-user traffic is disaggregated. Thaeedescription for the wholesale ADSL
service does not specify the underlying technolaggd — which may be either Gigabit
Ethernet or Asynchronous Transfer Mode (ATM).

Telstra has submitted that to provide additionah{soof interconnection it would first need
to transport the aggregated traffic to the exis@BP points of interconnection, and then
deliver that data to the new points of interconnelciwever, the ACCC is not considering
requiring the ‘tromboning’ of traffic to a statertealised POl and then to a regional POI.
Rather, the ACCC is considering whether the FADusthprovide for distributed points of
interconnection allowing traffic to be handed oaern deeper point in the network.

Providing additional points of interconnection abpromote competition in retail markets
where competitive transmission services are availabservice providers. This is because
competitive transmission services could offer aaglee means of transporting end-user traffic
compared with Telstra’s AGVC services. If thishe ttase, then providing additional points
of interconnection and which data can be handed &g promote competition by

facilitating lower prices for end-users.

Further, where access seekers have already investieghsmission infrastructure providing
additional points of interconnection may facilitébe efficient use of that existing
infrastructure and incentivise future investmenthiat infrastructure. Providing additional
points of interconnection could also promote contipetin transmission markets by
allowing alternative transmission providers to cetepto supply a service.

8 Herbert Geer submission in response to the FepfAD Discussion Paper, p.8.
9 AAPT submission in response to the February FABcD$sion Paper, p.7.
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Providing additional points of interconnection fbhe wholesale ADSL service could also
encourage investment in transmission infrastructdmeh can also be used to interconnect
with the NBN (provided such points of interconnentare not additional to those 120 points
of interconnection provided for the NBN network).

Further information is required to assess whethaviging additional points of
interconnection would be more efficient and resulbwer costs. Firstly, the cost of
providing an AGVC service to a regional point alirconnection may not be significantly
lower than the cost of providing AGVC to existingpital city points of interconnect. This is
because while the traffic may be carried a shali@ance (from the exchange to the regional
point of interconnect) Telstra will still incur dssn aggregating the end-user traffic
Secondly, providing additional points of intercoatien is likely to incur some direct costs
and may require a facility to be extended or enednthe ACCC cannot require Telstra to
bear an unreasonable amount of the costs of exigietihancing the capability of a facility
or maintaining extensions or enhancements of tpalghty of a facility. Therefore, the costs
associated with implementing further points of intenection may be recovered in the
charge for the wholesale ADSL service.

The ACCC intends to seek further information fromistra, as the dominant access provider,
on the technical feasibility of and costs assodiatgh providing additional points of
interconnect. The ACCC will then consult on itsgmweed approach in the draft
determination.

Questions on which the ACCC seeks views:

32.What are the likely costs and benefits associaiduestablishing additional points of
interconnection?

33. Transmission network operatod/ould you use your transmission networks to fpanis
wholesale ADSL data should additional points oéinbnnection be specified for the
wholesale ADSL service? Would you invest furthetransmission networks if the
wholesale ADSL FAD provided for additional pointsimierconnection for the wholesale
ADSL service?
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9 General non-price terms and conditions

9.1 Scope of non-price terms and conditions
9.1.1 Issue

This chapter discusses the scope and content efgaron-price terms and conditions that
could be included in the wholesale ADSL FAD. An FADes not have to set out tie

terms and conditions that apply to a declared serdihe ACCC'’s general approach to
making FADs has been to address the key commeeciak of access that would facilitate
the commercial supply of the service to occur, @ndase these upon the ACCG®Iedel
Non-Price Terms and Conditions Determination 200& 2008 Model Terms). In the
February 2012 FAD Discussion Paper, the ACCC ntitesdgeneral approach and proposed
to include base non-price terms and conditionb@wholesale ADSL FAD.

9.1.2 Submissions

In response to the February FAD Discussion PapsstrB submits that it is unnecessary to
include any generic commercial terms in the FADhastorically, these terms have not been
a matter for dispute between Telstra and acceeis3e

On the other hand, submissions from access seakesrgpport the inclusion of the relevant
2008 Model Terms listed in the February FAD Disous$aper, subject to various proposed
amendments, as the basis for the standard cominiercres in the FAD.

Optus submits that including non-price terms praaatertainty and provides parties with
better guidance on what constitutes fair and restsierconditions of acce8s.

AAPT and Herbert Geer (on behalf of Adam InteriBket, Internode, Primus and
TransACT) submit that the FAD should include readae terms relating to standard non-
price commercial matters to provide a set of teams conditions that access seekers can
rely on® In addition, AAPT submits that non-price termssldanot be overlooked given the
inequality in bargaining power between Telstra andiccess seeké.

Macquarie Telecom submits that the key commererahs that are needed for the
commercial supply of the wholesale ADSL service barbased on the 2008 Model Teffths.
9.1.3 ACCC's preliminary view on including non-price terms and conditions

The ACCC intends to include non-price terms andd¢@ns in the wholesale ADSL FAD as
it is important to have a set of base terms iretlent that commercial agreement cannot be
reached. This is consistent with the approach talgethe ACCC for other declared services.

8 Telstra submission in response to the February BAsBussion Paper, Pub. p.26.
81 Optus submission in response to the February FASBU3sion Paper, Pub. p.16.

82 Herbert Geer submission in response to the FepfAb Discussion Paper, p.11; AAPT submission in
response to the February FAD Discussion Paper, p.10

8 AAPT submission in response to the February FABcO$sion Paper, p.10.
8 Macquarie Telecom submission in response to theuaey FAD Discussion Paper, p.6.
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While Telstra submits that it is unnecessary tduitle non-price terms in the FAD as access
seekers have not historically raised concerns,avident from access seekers’ submissions
that they are strongly supportive of having thevaht non-price terms included in the FAD.

In circumstances where parties are unable to resols through commercial negotiations,
the FAD non-price terms will provide a basic franeekvfor interaction, billing and disputes
resolution. This creates certainty for the paréied is likely to promote competition by
encouraging access seekers to invest in the relevanrkets. This in turn will promote the
LTIE, provided such terms are reasonable taking acicount the legislative framework (see
Appendix B).

As a general proposition, terms and conditionscogas will promote the LTIE where they
facilitate access seekers obtaining the wholesBIBlAservice on terms that are equivalent to
those on which the access provider supplies tt,itaderms of technical and operational
quality of services and the manner and timing ckas.

Particular terms and conditions should also tal@ account the legitimate business interests
of the access provider, the direct costs of progj@iccess, and other matters set out in s.
152BCA. In this regard, Telstra submits that noicgoterms should appropriately balance
facilitating competition and placing undue, onerousinnecessary costs and burdens on
market participants

9.2 The 2008 Model Terms

The 2008 Model Terms were developed by the ACCsetamut fair and reasonable terms
and conditions of access. While made under thaqus legislative regime, the ACCC had
regard to the same matters it is required to hagard to in making an access determination
under s. 152BCA. In making the 2008 Model Terms,AKCCC focused on those terms and
conditions of access that could be expected to hawaterial bearing on a service provider’s
business and hence the range, quality and prisergices offered to end-users.

The ACCC has further developed the 2008 Model Temtise FAD process for DTCS,
MTAS and fixed line services. The non-price termshiose FADs are based on the 2008
Model Terms, with changes and refinements to semag.

The ACCC considers that the most appropriate stagoint for developing non-price terms
for the wholesale ADSL service is the 2008 Modaini®as adapted in the DTCS FAD. This
approach is consistent with Telstra’s submissian tine non-price terms in the wholesale
ADSL FAD should be consistent with similar termslirded in the DTCS FAP® The non-
price terms in the DTCS FAD have recently beenrstiigect of detailed consideration by
interested parties and reflect the ACCC’s mostrecensideration.

However, it may be appropriate for the non-prigentein the wholesale ADSL FAD to differ
from the DTCS FAD and the 2008 Model Terms for ogasspecific to the wholesale ADSL
service. It will be necessary to strike a balanevieen promoting consistency among the
various FADs while recognising the differences lestwthe declared services.

% Telstra submission in response to the February BAsBussion Paper, Pub. p.27.
% |bid, p.26.
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A copy of the non-price terms included in the DTIEAD is attached aAppendix E.
Interested parties are encouraged to refer to tleeses in making submissions to this issues
paper.

9.3 Non-price terms and conditions in the wholesale ADSFAD

This section examines the specific non-price teans conditions that may be included in the
wholesale ADSL FAD. The ACCC'’s preliminary viewtisat the following areas should be
covered by the FAD:

* billing and notification

» creditworthiness and security

» general dispute resolution procedures
» confidentiality provisions

e communications with end-users

e suspension and termination.

The ACCC is also considering submissions that temasconditions should be included in
the FAD on liability and indemnity, ordering andpgisioning, changes to operating manuals,
and network modernisation and upgrade provisioesm§ on these areas were not included
in the IAD. However, given submissions receivedate, including terms on these areas in
the FAD may be important to providing a base seewnhs and conditions, creating certainty
and promoting competition.

The ACCC has received detailed submissions regaetich of the above areas. These are
considered below. Where relevant, the ACCC hasrexldo relevant changes to the 2008
Model Terms in the DTCS FADAppendix E).

9.3.1 Billing and notification
Overview

The billing and notification terms and conditioret eut the access provider’'s responsibilities
to provide accurate bills within certain timefram&ke terms also define the manner in
which the access provider is paid for servicesipdies, and sets out procedures for dealing
with billing disputes.

The ACCC proposes to include billing and notifioatterms and conditions as they provide a
clear, practical billing and notification framewdidt both the access provider and access
seekers. Access seekers may be adversely affédtild for services are materially
inaccurate or unduly delayed, or if workable preessdo not exist to resolve billing disputes
in an appropriate and timely manner. The ACCC a®rsithat the billing and notification
terms are fundamental commercial terms of access.
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Issues raised in submissions

The ACCC has received a number of specific, detademments on the billing and
notification terms and conditions.

AAPT, Herbert Geer and Optus submit that timefrafoesnvoicing for uninvoiced charges
should be amended in order to be consistent wéi élecommunications Consumer
Protections Code (C628:2007JCP Code}’ The TCP Code is a registered code under the
Telecommunications Act 198nd is the industry-developed, self-regulatoryrumaent that
sets standards of conduct for telecommunicationscgeproviders. The existing TCP Code
is currently under review but the new proposed @#28:2012) has not yet been registered
by the ACMA. The ACCC has made some amendmentset@@08 Model Terms timeframes
in the DTCS FAD?®

Questions on which the ACCC seeks views:

34.For the purpose of the wholesale ADSL FAD, are ainants required to the timeframge
in clause 2.4 oAppendix E? If so, should the timeframes in clause 2.Appendix E
be consistent with the TCP Code? What if a new ¢®degistered that provides a
different timeframe?

AAPT and Herbert Geer submit that, with regardsiliilng disputes involving investigation
by the TIO, the timeframe for raising a billing plige should be extended to take into
account that the TIO can investigate complaintshhae arisen up to 24 months prior.

Questions on which the ACCC seeks views:

35. For the purpose of the wholesale ADSL FAD, shobkltimeframe for raising billing
disputes be made consistent with the TIO timeframe?

36. For the purpose of the wholesale ADSL FAD, are ainants required to the timeframge
in clause 2.14 oAppendix E?

Optus and Herbert Geer submit that:

» the billing provisions regarding “new services” areclear (2008 Model Terms,
clause A.5(b)(ii)j* and

8 AAPT submission in response to the February FABcD$sion Paper, p.11; Herbert Geer submission in
response to the February FAD Discussion Paper; @fifis submission in response to the February FAD
Discussion Paper, Pub. p.16.

% See Appendix E, clause 2.4; compare with 2008 Modems, clause A.5.

8 AAPT submission in response to the February FABcD$sion Paper, p.11; Herbert Geer submission in
response to the February FAD Discussion Paper, p.14

These submissions relate to Appendix E, clauké @nd the equivalent term in 2008 Model Terme, st
A.15.

% Optus submission in response to the February FASDU3sion Paper, Pub. p.17; Herbert Geer submigsion

response to the February FAD Discussion Paper, p.13
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* the terms should specify a maximum period withinclteach party has to provide
the other party with information relevant to a disgp(2008 Model Terms, clause
A.17).

The ACCC made some refinements to these term®iDTCS FAD Appendix E, clauses
2.4 and 2.16 respectively).

Questions on which the ACCC seeks views:

37.For the purpose of the wholesale ADSL FAD, arehferrefinements required to clauses
2.4 and 2.16 ilppendix E?

Finally, Herbert Geer submits that there is a drgfinconsistency regarding the right to
withhold payment of disputed amounts that requstasfication in order to avoid disputes
between the access provider and access seékamarticular, Herbert Geer submits that
redrafting is necessary to clarify the ACCC'’s iriten to allow disputed charges to be
withheld until a matter is resolved, where the dtsgs promptly notified, and not withheld
only if the access provider agreés.

Questions on which the ACCC seeks views:

38.Is there a drafting inconsistency between clausgsi2d 2.12 ilAppendix E? If so, what
amendments are required to ensure consistency &eftivese two clauses in the
wholesale ADSL FAD?

39.For the purpose of the wholesale ADSL FAD, shobel ACCC make amendments to the
non-price terms as drafted in the relevant schedfithe DTCS FAD with regards to
billing and notification?

40. If you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

9.3.2 Creditworthiness and security
Overview

The creditworthiness and security terms and cantstset out the access provider’s rights to
make enquiries of the access seeker’s ability yo @ad to require that security be provided
in certain circumstances.

The ACCC proposes to include creditworthiness aotiisty terms and conditions as these
terms protect the access provider’s interests bplerg it to make appropriate enquiries as to
the creditworthiness of an access seeker or seekityewhere it is necessary to protect its

1 Optus submission in response to the February FASBU3sion Paper, Pub. p.17; Herbert Geer submigsion
response to the February FAD Discussion Paper, p.15

92 Herbert Geer submission in response to the Fepf@Ab Discussion Paper, p.14.

This submission relates to Appendix E, clausésafd 2.12 and the equivalent terms in the 2008e\10
Terms, clauses A.7 and A.13.

% Ibid.
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legitimate business interests. This reduces arsaquevider’s exposure to risk of default on
payment by an access seeker. The ACCC considdrthéhereditworthiness and security
terms are fundamental commercial terms of access.

Issues raised in submissions

Access seekers have made submissions regardisgcbsgty to be provided to the access
provider?* Optus submits that security should only be reqeesihen it is reasonably
necessary to protect the legitimate business ister the access provid@rHerbert Geer
submits that credit checks and security should belyequired when an access seeker first
acquires services from the access provider or velvents give rise to a genuine concern
about the access seeker’s ability or willingnessaypits debts®

The DTCS FAD provides that security must be prodiddere reasonably required
(Appendix E, clause 3.1), which is consistent with the oth&DBE. The ACCC’s view has
been that this formulation balances the legitintatginess interests of the access provider by
protecting its commercial return on investmentslstlstriking a balance with the interests of
access seekers who have the right to use the dddarvice.

Questions on which the ACCC seeks views:

41.For the purpose of the wholesale ADSL FAD, shobhel ACCC make amendments to the
non-price terms as drafted in the relevant schedfithe DTCS FAD with regards to
creditworthiness and security?

42.1f you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

9.3.3 General dispute resolution procedures
Overview

The general dispute resolution procedures termsanditions establish how disputes should
be managed, including applicable timeframes. Génlespute resolution procedures

facilitate the resolution of disputes in an expieds manner without the need to resort to
legal proceedings or commercial arbitrations, altfiothe parties can commence legal
proceedings in certain circumstances. These telsoggave parties a mechanism for
enforcing other non-price terms and conditionsauiess.

The ACCC proposes to include general dispute résolgprocedures terms and conditions as
dispute resolution procedures promote the inteddtsth the access provider and access
seekers. The ACCC considers that the general dispablution procedures terms are
fundamental commercial terms of access.

% See Appendix E, clause 3.1 and equivalent terther2008 Model Terms, clause B.1.
% Optus submission in response to the February FASBU3sion Paper, Pub. p.17.
% Herbert Geer submission in response to the Fepf@Ab Discussion Paper, p.15.
This submission relates to Appendix E, claugeaBd the identical term in the 2008 Model Terne se B.1.
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Issues raised in submissions

Herbert Geer submits that, to ensure disputesxedied, a timeframe should be included
for which each party is required to provide relévaaterials to the other party after the
notification of a non-billing disput&. The ACCC considers this could provide additional
clarity for parties. Telstra also submits thatligit of the severe consequences of breaching
the FAD, the non-price terms should be cf&ar.

Questions on which the ACCC seeks views:

43.For the purpose of the wholesale ADSL FAD, shoulitngframe be included in
Appendix E, clause 4.9? If so, what should the timeframe be?

44. For the purpose of the wholesale ADSL FAD, shobhElACCC make amendments to the
non-price terms as drafted in the relevant schedufighe DTCS FAD with regards to
general dispute resolution procedures?

45.1f you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

9.3.4 Confidentiality provisions
Overview

The ACCC proposes to include confidentiality telamsl conditions as these terms seek to
ensure that confidential information used or olgdim the course of providing access is not
used to the other party’s detriment. It will oftee the case that one party will need to
disclose confidential information to the other. $hihe ACCC considers that the
confidentiality terms are fundamental commerciain of access.

Issues raised in submissions

Optus questions the inclusion of a clause thatigesvaccess seekers with the right to invoke
an audit process if it has prima facie evidencguiggest that an access provider has used the
confidential information for notegitimate reasons (2008 Model Terms, clause Edksll,

does not appear to be a standard contract¥&fine ACCC notes that a similar submission
was made during the MTAS FAD process and this eldnas been removed in the DTCS
FAD. The ACCC proposes adopting the same appraadé wholesale ADSL service.

Herbert Geer submits that it is not practical teto®y confidential information stored in
back-up system&° The extent to which such an issue arises is noegtly clear to the
ACCC.

" Herbert Geer submission in response to the Fepf@Ab Discussion Paper, p.17.

This submission relates to Appendix E, clauSead the equivalent term in the 2008 Model Tewtam)se
D.9.

% Telstra submission in response to the February BAsBussion Paper, Pub. p.27.
% Optus submission in response to the February FAfBuU3sion Paper, Pub. p.18.
1% Herbert Geer submission in response to the FepfAD Discussion Paper, p.17.
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Questions on which the ACCC seeks views:

46.Do you consider it impractical to destroy confidahinformation stored in back-up
systems? If so, for the purpose of the wholesalSABAD, what amendments are
required to clause 7 of Annexure 1 of Schedule Agpendix E?

47.For the purpose of the wholesale ADSL FAD, shobhElACCC make amendments to the
non-price terms as drafted in the relevant schedufighe DTCS FAD with regards to
confidentiality?

48.1f you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

9.3.5 Communications with end-users
Overview

The ACCC proposes to include communications witlh-esers terms and conditions as these
terms provide an assurance to access seekersithataaketing to end-users will be done
appropriately, and that an access provider willus# its control over the network to ‘win
back’ end-user customers. While such terms weréncbided in the DTCS FAD, the ACCC
considers that such terms may be important fomh@lesale ADSL service given the
dominant access provider is vertically integrated.

Issues raised in submissions

Herbert Geer submits that the 2008 Model Termsatoran unintended ambiguity allowing
the access provider to contact and market to aesaceeker’'s end-user in relation to goods
and services that the access provider previouggl®d to the end-user (2008 Model Terms,
clause F.2(a)}?* The ACCC notes that the 2008 Model Terms claud&Jprohibits the
access provider from marketing to the access sseked-user.

Optus submits that a clause to make and mainteenad of each communication had with
another party’s end-user would be impractical amerous (2008 Model Terms, clause
F.4)1°?The ACCC considers that appropriate record-keepiamghelp ensure compliance but
seeks submissions on whether clause F.4 imposest 8urden upon parties.

Questions on which the ACCC seeks views:

49.Is there any ambiguity under clause F.2(a) reggrdiarketing by the access provider t
the access seeker’s end-user? If so, does claB&® Fesolve this ambiguity?

(@)

50.Does the record keeping requirement under clauseripose a cost burden upon parties?
If so, what amendments are required to clausedadlaviate this cost burden?

This submission relates to Appendix E, clausé Annexure 1 of Schedule 5 and the identical tarime
2008 Model Terms, clause 7 of the Confidential Utadéng.

11 bid, p.18.
192 Optus submission in response to the February FASBU3sion Paper, Pub. p.18.
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51. Should the ACCC include terms and conditions retatdo communications with end-
users in the FAD?

52.For the purpose of the wholesale ADSL FAD, shoblel ACCC make amendments to the
non-price terms as they currently stand in the 2008el Terms with regards to
communications with end-users?

53.1f you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

9.3.6 Suspension and termination
Overview

The suspension and termination terms and condigstablish the circumstances in which an
access provider may suspend or terminate a sesV/ae access seeker, including timeframes
for an access seeker to rectify their conduct.

The ACCC proposes to include suspension and tetimmterms and conditions as these
terms provide an assurance to access seekerseiraseérvice will not be indiscriminately
suspended or terminated inappropriately. The ACQ@iclers that the suspension and
termination terms are fundamental commercial tesh@ccess.

Issues raised in submissions

Optus is concerned that remedial actions requést@h access provider might take longer
than 20 business days. Optus notes the proposathé&tion provisions give the access
provider the right to terminate in the event ofilartg dispute on hand and the provisions do
not address an access seeker’s entitlement tortatenas a result of contractual breaches of
the access providef®

To address these concerns, Optus submits that aneersl should be made to deal with
suspension and termination by access seekersstimeetine service does not terminate when
there is a billing dispute on hand, and to allow 20 business days period to be extended
when reasonably requiréf:

Herbert Geer submits that the 2008 Model Termdaardroad to reasonably protect the
interests of the access provider as the accesglprdwvas the right to suspend an access
seeker’s services if the access seeker’s use itifiéacis in contravention of any law’
Herbert Geer proposes amendments to make cleahthatcess provider cannot suspend a
service where the contravention of a law is unegldab the access provider’s provision of a

193 Optus submission in response to the February FASBU3sion Paper, Pub. p.18.

This submission relates to Appendix E, claugea®d the equivalent term in the 2008 Model Tewctzm)se
H.2.

104 [p:
Ibid.
195 Herbert Geer submission in response to the FepfAD Discussion Paper, pp.19-20.

This submission relates to Appendix E, claug¢bj.and the equivalent term in the 2008 Model Terotause
H.2(b).
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facility, and where the access provider unilatgrdéicides the access seeker’s use of facilities
is in contravention of a law without this view bgisupported by a cout®

The ACCC considers that these submissions raisertant issues regarding Telstra’s ability
to unilaterally terminate the service in particidacumstances. However, the ACCC also
considers that the suspension and termination etaaie important for the access provider as
it is a means by which the access provider careptdts legitimate business interests in
achieving a normal return on its investment, havaggrd to relevant risks.

Questions on which the ACCC seeks views:

54.For the purpose of the wholesale ADSL FAD, are aimamts required to clause 6.2 of
Appendix E to ensure the interests of access seekers amecbdlaith the legitimate
business interests of the access provider?

55. For the purpose of the wholesale ADSL FAD, shobel ACCC make amendments to the
non-price terms as drafted in the relevant schedufighe DTCS FAD with regards to
suspension and termination?

56. If you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

9.3.7 Liability (risk allocation) provisions
Overview

The liability and indemnity terms and conditions @et who should be responsible for
damage to property or personal injury (i.e. to madgairs and/or compensate parties that
have suffered loss). These terms can also setoeajibility and require parties to limit their
losses to the extent they are able.

The ACCC notes that the liability and indemnitynterand conditions were not included in
the wholesale ADSL IAD but are included in the DTEASD. Whilst the ACCC previously
considered that these terms appeared to be lesantlto the wholesale ADSL service, it
notes that the relative bargaining positions okascseekers and the access provider may
warrant the inclusion of liability provisions indlwholesale ADSL FAD.

Issues raised in submissions

Submissions from Herbert Geer and AAPT propose dments to various liability and
indemnity terms (2008 Model Terms, Section C). Bhearties submit that they consider that
liability provisions included in the commercial nes offered by Telstra are invariably one-
sided in Telstra’s favour, and therefore it wouddappropriate if access seekers can avail
themselves of even handed liability provisidfsThe ACCC notes that the liability and
indemnity terms and conditions included in the DTERXD (Appendix E, Schedule 7) have
made many modifications to the 2008 Model Terms.

1% pid.

197 Herbert Geer submission in response to the FepfAD Discussion Paper, pp.16-17; AAPT submission i
response to the February FAD Discussion Paper1pl31
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Questions on which the ACCC seeks views:

57.For the purpose of the wholesale ADSL FAD, shobkel ACCC make amendments to the
non-price terms as drafted in the relevant schedufighe DTCS FAD with regards to
liability and indemnity?

58.If you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

9.3.8 Ordering and provisioning and changes to operationamanuals
Overview

The wholesale ADSL IAD does not contain terms aedng and provisioning or on
changes to operational manuals.

The ordering and provisioning terms and conditionge 2008 Model Terms set out how
service orders are to be placed and how thosesaderto be fulfilled. The 2008 Model
terms and conditions regarding changes to opewmdtioanuals deal with the ability of an
access provider to vary operational manuals settingertain processes, including ordering
and provisioning. The 2008 Model Terms alloweddbeess provider to amend its standard
processes subject to notice and consultation repents, and provided a means of dispute
resolution.

As the 2008 Model Terms are drafted with spec#iference to the ULLS service, these
terms were not included in the wholesale ADSL |A# are also not included in the DTCS
FAD.

Issues raised in submissions

Herbert Geer and AAPT submit that whilst the 2008del Terms are drafted with specific
reference to the ULLS and are not relevant to thelesale ADSL service, this does not
mean that the wholesale ADSL FAD should not contaims and conditions that relate to
service delivery and fault rectificatidff’

Herbert Geer and AAPT further submit that, in lighthe ACCC’s acceptance of the SSU, it
would be appropriate for the wholesale ADSL FADnmcorporate the following
commitments made by Telstra in the SSU that rétagervice delivery and fault rectification
as relevant to wholesale ADS*

* Overarching equivalence commitment (Clause 9 S&&))Telstra will provide
wholesale ADSL on an equivalence of outputs basisoanpared to the Layer 2
component of Telstra’s Retail ADSL service)

1% Herbert Geer submission in response to the FepfAD Discussion Paper, p.21; AAPT submission in
response to the February FAD Discussion Paper, p.15

199 Herbert Geer submission in response to the FepfAb Discussion Paper, p.21; AAPT submission in
response to the February FAD Discussion Paper, p.15
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* DSL upgrades (Clause 15 SSU) (i.e. if Telstra dgyel naked DSL product it will
offer the wholesale naked DSL product to wholesaktomers)

* Equivalence and transparency metrics (Schedule 3 8%. the service levels that
relate to the wholesale ADSL service)

In addition, Herbert Geer and AAPT submit that A should acknowledge that access
seekers may have statutory entitliements undefelezcommunications (Consumer
Protection and Service Standards) Act 1898espect of provisioning and fault
rectification*°

Optus submits that provisions on changes to opgyatianuals should be included in the
FAD to ensure Telstra is not entitled to amend gerational manual on a unilateral basfs.
Herbert Geer and AAPT submit that the FAD shoutdude modified provisions of the 2008
Model Terms that prevent Telstra from making chartgeoperational documents without
sufficient notice to, and consultation with, accesskers (2008 Model Terms, Sectiof'f).

Discussion

The ACCC considers that the ordering and provisigiérms and conditions are important
to the terms of access and the submissions rectawigte suggest there is the potential for
disputation around these terms. Providing reasenapins and conditions regarding ordering
and provisioning may therefore help provide a b&simework of key non-price terms.

There are a range of ways the FAD could set oatddor ordering and provisioning.

One way would be to incorporate Telstra’s exis@®)J commitments. As noted in section
4.3, the ACCC must not perform a function, or eisgr@ power, under Part XIC that would
prevent Telstra from complying with the SSU. Regtieg the existing commitments could
provide greater clarity to parties and allow thebkgations to be directly enforced by access
seekers.

However, some of Telstra’s commitments — such a®tierarching equivalence commitment
— detail a process of rectification to be admimestieby the ACCC. In these circumstances,
incorporating a provision of the SSU into the wisale ADSL FAD may change the nature
of the commitment and be impractical to administerms and conditions regarding DSL
upgrades would appear to relate to technical etgnea, and not the terms and conditions on
which access seekers order or provision a serVioe equivalence and transparency metrics
could provide a baseline for the development oéframes for ordering and provisioning,

but as provided for in the SSU are primarily desajto measure and incentivise operational
equivalence.

The FAD could make reference to existing operatiomnuals. A number of submissions
suggested it would be necessary to place limithercircumstances in which an access-

10 Herbert Geer submission in response to the FepfAD Discussion Paper, p.21; AAPT submission in
response to the February FAD Discussion Paper, p.15

11 Optus submission in response to the February FASBU3sion Paper, Pub. p.20.

12 Herbert Geer submission in response to the FepfAD Discussion Paper, pp.20-21; AAPT submission i
response to the February FAD Discussion Paper, p.14



Pageb0 of 110

provider can amend these operational manuals. @aelnfor such limitations could be
Section | of the 2008 Model Non-Price Terms.

Questions on which the ACCC seeks views:

59. Should the ACCC include terms and conditions netato ordering and provisioning in
the FAD? How should these terms be included?

60. Should the ACCC include terms and conditions netatdo changes to operating manuals
in the FAD? How should these terms be included?

61. For the purpose of the wholesale ADSL FAD, shoblel ACCC replicate the relevant
terms in the SSU with regards to ordering and @iowing?

9.3.9 Network modernisation and upgrade provisions
Overview

The network modernisation and upgrade terms anditons deal with managing service
disruptions and any adverse consequences of nethigiptions which may impact on the
availability or quality of services. The ACCC cahsis that these terms may be relevant to
the wholesale ADSL service given the dominant axpesvider is vertically integrated.
These terms were not included in the wholesale ADEL

Issues raised in submissions

Submissions from Herbert Geer, AAPT and Optus psepncluding network modernisation
and upgrade provisions and particular amendmeriteet8008 Model Terms (2008 Model
Terms, Section G)*

The ACCC notes that the network notifications ckf§ in the SSU already include terms
relating to network modernisation and upgrade @éhatapplicable to the wholesale ADSL
service. As noted above, as Telstra is requiremioply with the SSU including these terms
may not change Telstra’s substantive obligatiorisrimluding these terms in an FAD may
provide greater clarity to parties as to all ofsil’s obligations.

However, the ACCC could specify further network reodsation and upgrade provisions
through the FAD based on a consideration of thearsaset out in s. 152BCA.

Questions on which the ACCC seeks views:

62.Should the ACCC include terms and conditions netatd network modernisation and
upgrade provisions in the FAD? Please take into@aaicany overlap with similar terms
in the SSU in your response.

13 Herbert Geer submission in response to the FepfAD Discussion Paper, pp.18-19; AAPT submission i
response to the February FAD Discussion Paper; @ffs submission in response to the February FAD
Discussion Paper, Pub. pp.19-20.

114 Clause 14.3 and Schedule 4 of the SSU.
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63. If you consider terms and conditions relating towogk modernisation and upgrade
provisions should be included in the FAD, how da gonsider specific clauses should
be drafted?

10 Other issues for consideration in this inquiry

There are some other issues under consideratitmsifrAD inquiry on which the ACCC has
sought submissions. The ACCC will consider subroissireceived in making its draft
determination but does not require further submrsson these matters at this stage. The
ACCC intends to further consult on its positioreafinaking a draft determination. These
other issues, and the relevant submissions, alieedibelow.

10.1 Restrictions on resale
10.1.1 Overview of issue

The IAD currently provides that the wholesale AD&idrvice can be acquired on the terms
specified in the IAD for the purpose of resale, #mt an access seeker is not required to

notify Telstra when it acquires or seeks to acquinelesale ADSL for supply to a reseller

nor seek Telstra’s consent to that resale arrangeme

The ACCC included this term in the IAD in orderr&spond to concerns that commercial
offers of access to the wholesale ADSL service lsaught to restrict or impede use of the
wholesale ADSL service for the purpose of supplgegices to a reseller. Such terms and
conditions would appear to have the potentialrtoticompetition in the wholesale fixed line
broadband market.

The FAD discussion paper sought submissions onhghsuch a term should be included in
the FAD.

10.1.2 Submissions

Telstra submits that the terms in the IAD, allowthg wholesale ADSL service to be
acquired for resale, should not be included inRA® as reseller clauses, which subject
resellers to Telstra’s terms and conditions of agscare important in ensuring Telstra’s
network and the supply of its wholesale ADSL sex\ace not compromised in any way and,
if they are compromised, that remedial action enptly taken™ Telstra further submits

that, in commercial negotiations with access sexKeglstra is not preventing access seekers
from reselling its wholesale ADSL service but, mEthas negotiated to ensure the access
seeker will procure compliance by the reseller Wigistra’s terms and conditioh€.

AAPT and Herbert Geer (on behalf of Adam InteriBlket, Internode, Primus and
TransACT) submit that the terms in the IAD allowithg wholesale ADSL service to be

115 Telstra submission in response to the February EXsBussion Paper, Pub. p.24.
116 ypy;
Ibid.
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acquired for resale are appropriate, are requorguidmote competition and should be
included in the FAD’

Optus submits that the terms in the IAD allowing Wholesale ADSL service to be acquired
for resale should be included in the FAD as it eesthat competition in the wholesale and
retail broadband market will be promotef Optus further submits that these terms will
ensure that Telstra is restricted from discrimmgbetween different access seekers by
placing restrictions on resat®’

Vocus submits that the terms in the IAD allowing thholesale ADSL service to be acquired
for resale should be included in the FAD as thi$ pvomote competition in wholesale
markets and have flow on effects in the downstrestail markets?° Vocus further submits
that stimulating competition in this way will obwisly better promote the LTIE than stifling
competition by allowing restrictions on resellitfg.

10.1.3 ACCC'’s preliminary view on including resale services terms and conditions in
the FAD

The ACCC'’s current view is that contractual termstricting resale may impede the
development of competition in relevant wholesalek®ats. Accordingly, the ACCC
considers that the terms allowing the wholesale AB&vice to be acquired for resale may
be consistent with the statutory criteria. The ACEprimary concern is that restrictions on
resale are not relied upon to restrict competitinrihat context, it may be appropriate to
provide terms and conditions that allow the whdiegdDSL service to be acquired for resale
whilst ensuring the access provider’'s network amup$y of its wholesale ADSL service are
not compromised.

The ACCC intends to further consult on this issftierassuing a draft FAD.

10.2Business grade services

In the February FAD Discussion Paper the ACCC féabtihe potential to include non-price
terms and conditions regarding the supply of bissirggade services. Such terms and
conditions might include business grade servicarasse, after hours provisioning or other
operational support that could be required to mtexdownstream ADSL services to business
end-users. The ACCC notes that such terms would toeeelate to the wholesale ADSL
service as declared, which is an asymmetrical fingegrade, best efforts...service.” As the
ACCC has not received submissions that such tehmslé be specifically included, the
ACCC'’s preliminary view is to not include such texnif these terms should be the subject to
dispute in the future, the ACCC could vary the FAiChave recourse to its BROC powers (if
there was an urgent need to do so) to set additierras for the wholesale ADSL service.

7 AAPT submission in response to the February FABcD§sion Paper, p.16; Herbert Geer submission in
response to the February FAD Discussion Paper, p.23

18 Optus submission in response to the February FASBU3sion Paper, Pub. p.19.

119 ||
Ibid.

120\/ocus submission in response to the February FAdau3sion Paper, p.5.

121 |
Ibid.
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10.3Commencement and expiry of the FAD

10.3.1 Issue

A FAD comes into force on the day specified in B#d. The ACCC notes that the
commencement date may be backdated to before yhendahich the FAD was made, up to
1 January 201¥* However, as the FAD is to replace the IAD, andwhelesale ADSL
service is covered by a declaration under s 152A¢. commencement date of the FAD must
not be earlier than the date of declarafioh.

An FAD must have an expiry date. In specifying &pigy date, the ACCC must have regard
to the principle that the expiry date should besame as the expiry of the declaration for
that service (as that declaration stood at the tulmen the access determination was made),
unless, in the ACCC's opinion, there are circumséarthat warrant a different expiry date.
The ACCC may also have regard to such other mdifeasy) as the ACCC considers
relevant. The declaration for the wholesale ADSlvise expires on 14 February 2017.

Specifying an expiry date for an FAD can potenyiadiise questions around what period
would on the one hand be long enough to providicseriit stability and certainty to support
industry investment planning. On the other haridng expiry date might provide less
assurance that the FAD terms would not be revieshedld industry circumstances change.

10.3.2 Submissions
Commencement

Telstra submits that it would not be appropriatetii® FAD to apply on and from the date of
publication of the FAD because Telstra will neetfisient time to implement the various
price and non-price termt> Accordingly, Telstra submits that the FAD shoutsinmence 21
days after the date on which it is published byAC %

Herbert Geer (on behalf of Adam Internet, iiNetelnode, Primus and TransACT) submits
that the interpretation of the mandatory critehiattthe ACCC will have regard to in making
the FAD in, for example, September 2012 are unjikelbe any different to the
circumstances in February 2012 and it is very Jikbke same result will be reach&d.
Accordingly, Herbert Geer submits that the FAD dda@mommence on the date of declaration
of the wholesale ADSL service as the applicatiothefmandatory criteria requires that the
FAD is backdated to the date of declarafith.

Expiry

Telstra submits that an earlier expiry date of @y 2014 is warranted in the circumstances
as this would provide an opportunity for the ACQ&@l andustry to assess whether or not the

122 gections 152BCF(2) and (2A) of the CCA.
123 gection 152BCF(4A) of the CCA.
124 5ection 152BCF(6) of the CCA.
125 Telstra submission in response to the February EXsBussion Paper, Pub. p.28.
126 i
Ibid.
127 Herbert Geer submission in response to the FepfAD Discussion Paper, p.31.
128 i
Ibid.
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terms of the FAD continue to be appropriate givendontinued roll out of the NBAf®
Telstra further submits that an expiry date of Gl 2014 aligns with the expiry date of the
FADs for the fixed line services, and balancesnibed for sufficient certainty for the
industry as well as flexibility to reassess thertgiof the FAD in light of the continued roll
out of the NBN:*

Macquarie Telecom submits that a two year timegaenwould provide an appropriate

balance between providing access seekers withaegulcertainty against the need to ensure
that regulatory settings are relevant to contemararket conditions** Macquarie

Telecom further submits that, as price terms masehsonably contemporary, price terms of
the FAD should be reviewed no later than two ye#er they have been sgf.

Optus submits that a shorter expiry date shoulsebéor the FAD and proposes a three year
period for the FAD"*® Optus further submits that a shorter regulatorjogewill allow for
changes to be incorporated into prices closeraalttie when they are known; as such, costs
are more accurately forecast which reduces risketo AS and access provid&f.

Herbert Geer submits that the FAD should expird dnly 2018, the designated day by
which Telstra should not be in control of a fix@tel network providing services to retail
customers??

AAPT submits that it would substantially increasgulatory certainty if the term of the FAD
was consistent with the term of the transparendyesjuivalence obligations under the
SSU® Accordingly, AAPT submits that given the transpamgand equivalence obligations
under the SSU run until the designated day, the BA@uld also run until theri’

10.3.3 Discussion

The ACCC will consider the above submissions antsuolt on a proposed commencement
and expiry date when it makes a draft determinafitie ACCC considers that this will allow
the ACCC to commence consultation on duration@tstime time as it consults on the
proposed substantive terms of the FAD.

One option could be to set a five year term forRA® but review the price terms at an
earlier stage. The ACCC can commence a variatiguaiiy at any time during the life of the
FAD.

129 Telstra submission in response to the February EXsBussion Paper, Pub. p.28.
130 i

Ibid.
131 Macquarie Telecom submission in response to theuaey FAD Discussion Paper, p.8.
132 |

Ibid.
133 Optus submission in response to the February FASBU3sion Paper, Pub. p.24.
134 |bid, p.25.
135 Herbert Geer submission in response to the FepfAD Discussion Paper, p.32.
136 AAPT submission in response to the February FABcOSsion Paper, p.16.
137 |bid, pp.16-17.
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Consolidated list of questions for comment

Chapter 6: Scope of the application of the standarccess obligations

1.

Do you agree with the approach to considering geglrfor backdating of a FAD that is
reflected above?

Telstra has proposed one way a term or conditiemgting certain geographic areas
could be delineated. The ACCC seeks submissioi®tstra’s proposed test and
submissions on alternative measures of where catiopeas effective.

Are there any limits, other than large pair gaistegns, on the substitutability of ULLS
and LSS-based services for wholesale ADSL?

To what extent does the use of LPGS in the CANtlthe competitive constraint posed
by infrastructure based alternatives?

How should the ACCC take into account the existexidePGS in making terms and
conditions for the wholesale ADSL service?

Telstra: What forward-looking plans does Telstra have reiggrthe use of pair gain
systems on the CAN?

. What market evidence is there that the availabdftgubstitutes has acted as a

competitive constraint on Telstra’s terms and coods in relation to the wholesale
ADSL service in particular ESAS?

If the FAD was to provide a geographic exemptioE8As that have attracted a higher
degree of infrastructure-based investment, do ymsider that Telstra would be likely to:

(a) charge prices for wholesale ADSL that are abovepatitive levels in all ESAs?

(b) engage in inefficient price discrimination?

(c) impose anti-competitive terms and conditions ofpdy® If so, what terms?
Please provide evidence in support of your response

Some submissions consider that geographic exengptiauld affect market outcomes in
other geographic areas. How so?

10.What does market shares and the market conducmefiominant network providers

indicate about the degree of competitive constraam-dominant network providers face?

11.Would applying the SAOs to non-dominant networkviters promote competition?

How would a term exempting non-dominant networkvpders from the SAOs promote
competition?
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12.How would terms and conditions providing geogragxemptions or carrier-specific
exemptions affect the efficient use of existingastructure by access seekers and access
providers?

13.The ACCC considers that the application of the SA@sld not have a material negative
effect on the deployment of competing DSLAMs arat thhere it is efficient to do
access seekers will continue to invest in DSLAMse RCCC seeks any relevant
submissions on this view.

14.Access seekerBo you intend to still use existing DSLAMs? Willya@ecommission any
DSLAMs if the SAOs apply to Telstra in particulas&s? In those ESAs where you have
existing infrastructure, will you supply retail AD®ased on your own DSLAM
infrastructure or based on wholesale ADSL inputs?

15. Access seeker§Vhat are you current plans to invest in DSLAM atiger infrastructure?
In the context of considering geographic exemptisabmitters should consider their
likely investment within the existing competitivedtprint and/or at ESAs that have a
number of access-seekers present rather than esparishe competitive footprint.

16.1s theapplication of the SAO® Telstra in particular ESAs likely to reduce Sted'’s
incentives to efficiently invest in infrastructure?

17.How would exemptions (geographic or carrier-spegiiffect the legitimate business
interests of access providers (including potemitaless providers) and the access
providers’ investments in facilities?

18. Access providers (DSLAM network operatoi3y: you currently supply wholesale ADSL
services to third parties?

19. Access providers (DSLAM network operatok&hat would be the direct costs associated
with providing access to the declared service et upon reasonable request? For
example, costs associated in provisioning andhgilthe service to access seekers. To
what extent do you currently incur these costs?

20. The ACCC seeks information on:

(a) Whether the costs involved in supplying and chaydar the services are
reasonable or likely to become reasonable; and

(b) the effects or likely effects that supplying an@uding for the services would
have on the operation or performance of telecomoatimns networks

21.What are the costs of switching between wholes&@&IAproviders?

22.1f you currently acquire wholesale ADSL servicesfra provider other than Telstra, are
you concerned about the application of the SAQbkabcarrier provided in areas where
those obligations apply to Telstra?
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Chapter 7: Bundling with PSTN services

23.Do you agree with the ACCC'’s preliminary assessméthe benefits of unbundling the
PSTN service from the wholesale ADSL service?

24.Do you consider that a ‘hybrid’ option would hate same potential to promote
competition as ‘full’ unbundling?

25.What proportion of your total ADSL SIOs are attiidole to a naked ADSL product?
26.Would ‘full” unbundling result in any economic effency gains?
27.Would a *hybrid’ unbundling approach result in aagonomic efficiency gains?

28. Telstra: What specific core systems/platform limitationsvyenet Telstra from offering a
naked ADSL service?

29.To what extent do you consider that ‘full’ unbumdjior the ‘hybrid’ option takes into
account the considerations under s. 152BCA?

30.What are your experiences with regards to the effiet¢he quality of service without a
PSTN service on the line?

31.Access seeker@Vhat system modifications were undertaken to kEnalmaked ADSL
service to be provided? What costs were involvetiénsystems development process?

Chapter 8: Points of interconnection for the wholkge ADSL service

32.What are the likely costs and benefits associatdtestablishing additional points of
interconnection?

33. Transmission network operatoid/ould you use your transmission networks to tpanis
wholesale ADSL data should additional points oéinbnnection be specified for the
wholesale ADSL service? Would you invest furthetransmission networks if the
wholesale ADSL FAD provided for additional pointsimierconnection for the wholesale
ADSL service?

Chapter 9: General non-price terms and conditions

34.For the purpose of the wholesale ADSL FAD, are ainants required to the timeframe
in clause 2.4 oAppendix E? If so, should the timeframes in clause 2.Appendix E
be consistent with the TCP Code? What if a new t®degistered that provides a
different timeframe?

35. For the purpose of the wholesale ADSL FAD, shobklttimeframe for raising billing
disputes be made consistent with the TIO timeframe?

36. For the purpose of the wholesale ADSL FAD, are ainamnts required to the timeframe
in clause 2.14 oAppendix E?
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37.For the purpose of the wholesale ADSL FAD, arehfarrefinements required to clauses
2.4 and 2.16 iMppendix E?

38.Is there a drafting inconsistency between clausgsi2d 2.12 ilAppendix E? If so, what
amendments are required to ensure consistency &etivese two clauses in the
wholesale ADSL FAD?

39. For the purpose of the wholesale ADSL FAD, shobkel ACCC make amendments to the
non-price terms as drafted in the relevant schedfighe DTCS FAD with regards to
billing and notification?

40. If you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

41.For the purpose of the wholesale ADSL FAD, shobhel ACCC make amendments to the
non-price terms as drafted in the relevant schedufighe DTCS FAD with regards to
creditworthiness and security?

42.1f you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

43.For the purpose of the wholesale ADSL FAD, shoulitngframe be included in
Appendix E, clause 4.97? If so, what should the timeframe be?

44. For the purpose of the wholesale ADSL FAD, shobhElACCC make amendments to the
non-price terms as drafted in the relevant schedfighe DTCS FAD with regards to
general dispute resolution procedures?

45.If you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

46.Do you consider it impractical to destroy confideahinformation stored in back-up
systems? If so, for the purpose of the wholesalSABAD, what amendments are
required to clause 7 of Annexure 1 of Schedule Agpendix E?

47.For the purpose of the wholesale ADSL FAD, shobhElACCC make amendments to the
non-price terms as drafted in the relevant schedufighe DTCS FAD with regards to
confidentiality?

48.If you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

49.Is there any ambiguity under clause F.2(a) reggrdiarketing by the access provider to
the access seeker’s end-user? If so, does claB&g Fesolve this ambiguity?

50.Does the record keeping requirement under claukeripose a cost burden upon parties?
If so, what amendments are required to clausedadlaviate this cost burden?

51. Should the ACCC include terms and conditions netatdo communications with end-
users in the FAD?
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52.For the purpose of the wholesale ADSL FAD, shobel ACCC make amendments to the
non-price terms as they currently stand in the 2@08el Terms with regards to
communications with end-users?

53.1f you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

54.For the purpose of the wholesale ADSL FAD, are ain&nts required to clause 6.2 of
Appendix E to ensure the interests of access seekers amecbdlaith the legitimate
business interests of the access provider?

55.For the purpose of the wholesale ADSL FAD, shobel ACCC make amendments to the
non-price terms as drafted in the relevant schedufighe DTCS FAD with regards to
suspension and termination?

56.If you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

57.For the purpose of the wholesale ADSL FAD, shobkel ACCC make amendments to the
non-price terms as drafted in the relevant schedfithe DTCS FAD with regards to
liability and indemnity?

58.If you consider amendments should be made, howodagnsider specific clauses
should be redrafted?

59. Should the ACCC include terms and conditions netatdo ordering and provisioning in
the FAD? How should these terms be included?

60. Should the ACCC include terms and conditions netatdo changes to operating manuals
in the FAD? How should these terms be included?

61.For the purpose of the wholesale ADSL FAD, shobhlelACCC replicate the relevant
terms in the SSU with regards to ordering and [giowing?

62.Should the ACCC include terms and conditions netatd network modernisation and
upgrade provisions in the FAD? Please take into@ticany overlap with similar terms
in the SSU in your response.

63. If you consider terms and conditions relating towoegk modernisation and upgrade
provisions should be included in the FAD, how da gonsider specific clauses should
be drafted?
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Appendix A: Service description for the Wholesale DSL service

The wholesale asymmetric digital subscriber lineise (wholesale ADSL service) is an
internet-grade, best efforts point to point serfarethe carriage of communications in digital
form between a point of interconnection and an esel-network boundary that:

(a) is supplied by means of Asymmetric Digital Subseribine (ADSL) technology
over a twisted metallic pair that runs from the-eisér network boundary to the
nearest upstream exchange or RIM or CMUX; and

(b) uses a static layer 2 tunnelling protocol (L2TPgro& transport layer to aggregate
communications to the point of interconnection.

Definitions

Where words or phrases used in this declaratiodefieed in theCompetition and
Consumer Act 2016r theTelecommunications Act 199hey have the meaning given in the
relevant Act.

In this Appendix:

Asymmetric Digital Subscriber Line technologyor ADSL means the protocols,
recommendations and standards set out in the ITI®9ZRecommendations.

Layer 2 has the same meaning as in the Open System Intexction (OSI) Reference
Model for data exchange.

apoint of interconnectionmeans an interface that is:

(a) a physical point of interconnection which alfothie interconnection of facilities in
accordance with subsection 152AR(5) of @@mpetition and Consumer Act 2010
and

(b) located in the same state/territory that theeas provider associates with the
exchange service area in which #rel-user network boundaryis located.

anend-user network boundarymeans the boundary point of the telecommunications
network that is:

(i) associated with the end-user premise; and

(ii) ascertained in accordance with section 2zhefltelecommunications Act
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Appendix B: The ACCC'’s approach to applying the stéutory
framework

Overview of legislative provisions

Section 152BC of the CCA specifies what an FAD roawtain. It includes, among other
things, terms and conditions on which a carriezasriage service provider (CSP) is to
comply with any or all of the SAOs applicable te ttarrier or provider and any other terms
and conditions of access to a declared servicd=AD may make different provision with
respect to different access providers or acce$e e’

The ACCC must take into account the following m@ti®hen making an FAD:

(&) whether the determination will promote the LTIEcafriage services or services
supplied by means of carriage services

(b) the legitimate business interests of a carrier®P @ho supplies, or is capable of
supplying, the declared service, and the carr@rigrovider’s investment in facilities
used to supply the declared service

(c) theinterests of all persons who have rights totisaleclared service
(d) the direct costs of providing access to the dedlaegvice

(e) the value to a person of extensions, or enhanceafi@ajpability, whose cost is borne
by someone else

() the operational and technical requirements necg$sathe safe and reliable operation
of a carriage service, a telecommunications netwoik facility

(g) the economically efficient operation of a carriagevice, a telecommunications
network or a facility.

These matters mirror the repealed criteria thathiG€C was required to take into account in
making a final determination (FD) in an access aisp® In making FADs, the ACCC has
interpreted the matters above in a similar manméotv these matters were interpreted under
the repealed legislative regime. In this summarthefACCC'’s approach, the ACCC has
referred to relevant Australian Competition Tribuaathority and past ACCC decisions
where relevant.

In addition to the above matters, the CCA setsther matters the ACCC “may” take into
account:*® The ACCC may also take into account any otheremathat it thinks are
relevant:*!

Summary of submissions

The February FAD Discussion Paper sought submission

138 Section 152BC(5) of the CCA.

139 Section 152CR(1) repealed by fhelecommunications Legislation Amendment (Competithd Consumer
Safeguards) Act 2010

140 5ection 152BCA(2) of the CCA.

141 5ection 152BCA(3) of the CCA.
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* how the mandatory criteria should be interpretedte purposes of making the
wholesale ADSL FAD;

+ what other matters should be considered, and

» what markets should be considered in applying taedatory criteria to this FAD

The ACCC received a number of submissions in resptmthese questions. These are
summarised below.

Telstra submits that in weighing up the mandatetgvant considerations set out in section
152BCA, the ACCC cannot “jettison or ignore” anyndatory consideration, or “give it
cursory consideration only in order to put it teaide *? With regards to the LTIE, Telstra
submits that, given that one of the ACCC'’s objesdiis to promote investment, regard has to
be directed to the impact of the FAD on investnetdisions by access providers and access
seekers® Telstra also submits that the ACCC must give fumelatal weight to the access
provider’s direct costs of implementation and saaonsideration militates against the
ACCC imposing obligations where there are substhimiplementation costs or increased
risks and the obligations would not promote theE Td any significant extert?

Vocus submits that “the interests of end-usermligbtaining lower prices (than would
otherwise be the case), increased quality of serand increased diversity and scope in
product offerings** is the outcome that promotes the LTf€Vocus further submits that,
given the nature of the outcome that the LTIE iesgttended to achieve, adopting an
approach to setting access prices which is ovenhegpus to Telstra cannot be in the LTIE
because it will not achieve an outcome wherebyussis can obtain the best possible

services at the lowest possible prit&s.

Herbert Geer submits that, in giving consideratmthe criteria in section 152BCA, the
ACCC should ask itself, when setting wholesale AQisices, what is the lowest price that
can be set which will allow Telstra to recoverrgasonable costs in providing wholesale
ADSL access (including capital cost&jHerbert Geer further submits that setting the Ewe
possible wholesale ADSL price will promote effidi@ompetition, and if Telstra is permitted
to recover its reasonable costs, its legitimatenass interests will be fulfilled and it will
have sufficient incentive to make the necessargstments in its infrastructuté’

AAPT submits that the considerations in sectionBIGR need to be seen in light of the sole
objective of Part XIC, which is to promote the LTHE AAPT further submits that in setting
terms for the FAD, the ACCC should seek to achteeeoutcomes that best promote the
LT{SE1 as described by the Australian Competitiorbtinal inRe Seven Network Limited (No
4).

142 Telstra submission in response to the February EXsBussion Paper, Pub. p.33.
143 i
Ibid, p.34.
1% Ipid.
145Re Seven Network Limited (No[2P04] ACompT 11, at [120].
146\/ocus submission in response to the February FAdBuBsion Paper, p.2.
147 i
Ibid.
18 Herbert Geer submission in response to the FepfAb Discussion Paper, p.4.
149 |
Ibid, pp.4-5.
150 AAPT submission in response to the February FABcOS$sion Paper, p.3.
151 i
Ibid.
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Macquarie Telecom submits its views on how eadheftriteria in section 152BCA should
apply to the wholesale ADSL FA?

Optus submits that it supports the ACCC’s propaggatoach described in Appendix 2 of the
February 2012 FAD Discussion Papet.

In relation to the markets that should be consdi@reapplying the mandatory criteria, Optus
submits that the FAD will most likely affect thetai# and wholesale markets for the supply
of fixed line broadband servicé¥.Herbert Geer submits that the relevant retail and
wholesale markets include high speed broadbandcesruncluding copper, HFC and optic
fibre services™® Macquarie Telecom submits that the relevant maskatmational market for
downstream (retail) fixed network broadband sewiteat includes both ADSL and
substitutable services, which include HFC and diitie networks:>®

Long Term Interests of End Users

The first matter the ACCC must take into accournhaking an access determination is
whether the determination will promote the LTIEcafriage services or services supplied by
means of carriage services.

This matter is also the object of Part Xf€ The ACCC has published a guideline explaining
what it understands by the phrase ‘long-term irstsref end-users’ in the context of its
declaration responsibiliti€s® The ACCC considers that the same interpretasion i
appropriate for making access determinations

In determining whether a particular thing promdtesLTIE the CCA requires the ACCC to
have regard to the extent to which the thing islyiko result in the achievement of the
following objectives:

» promoting competition in markets for carriage seesiand services supplied by
means of carriage services

» achieving any-to-any connectivity, and

* encouraging the economically efficient use of, aadnomically efficient investment
in:

o the infrastructure by which listed carriage sersiaee supplied, and

o any other infrastructure by which listed services ar are likely to become,
capable of being suppliéd’

152 Macquarie Telecom submission in response to theuaey FAD Discussion Paper, p.2-3.

i:i Optus submission in response to the February FAsDU3sion Paper, Pub. p.4.
Ibid.

135 Herbert Geer submission in response to the FepfAb Discussion Paper, p.5.

156 Macquarie Telecom submission in response to theuaey FAD Discussion Paper, p.4.

%7 Section 152AB of the CCA.

158 ACCC, Telecommunications services — declaration promisi@ guide to the declaration provisions of Part
XIC of the Trade Practices Aclyuly 1999, in particular pp. 31-38.

159 Section 152AB(2) of the CCA.
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Promotion of competition

In taking into account whether something is likelyachieve the objective of promoting
competition in listed markets the ACCC first idéies markets likely to be affected by the
service declaration, then assesses the curreatadtabmpetition in those markets, then
considers the likely future state of competitioritia relevant market/s with and without the
proposed regulatory intervention.

Market definition

The CCA directs the ACCC'’s attention to the marketahich competition may be
promoted. The ACCC may consider both the markethich wholesale ADSL is or would
be supplied, and downstream markets in which cotigreimay be promoted.

A market includes any goods or services that dostgutable for, or otherwise competitive
with, the goods and services under anal{f€i3ypically, the ACCC considers the product,
geographic, functional and temporal dimensions miaket.

The ACCC is not required to precisely define thepscof the relevant markets when taking
into account whether the access determinationprgiinote the LTIE. The ACCC considers
that it is sufficient to broadly identify the scopkthe relevant markets likely to be affected
by the ACCC'’s regulatory decisions.

For the purpose of making an FAD for the wholegdDSL service the ACCC proposes to
adopt the same markets it used in the declaratiguiry. These are national wholesale and
retail markets for fixed line broadband internevaees.

The ACCC gave detailed consideration to the relep@arkets in the declaration inquiry and
considered that these markets were supported byetnavidence

Promotes Competition

In assessing whether terms and conditions of agsaagetermination will promote
competition, the ACCC will consider whether thenierset for the wholesale ADSL service
remove obstacles to end-users gaining accessed Egrvices®* The ACCC considers that
obstacles to accessing relevant services inclugeribe, quality and availability of the
services and the ability of competing providersstheervices.

For example, in the context of this inquiry it éevant to consider how terms could result in
increased fixed line broadband offerings to retaiisumers.

Any-to-any connectivity

The CCA gives guidance on how the objective of emgny connectivity is achieved. It is
achieved only if each end-user who is supplied witarriage service that involves
communication between end-users is able to comrateiby means of that service, with
each other end-user who is supplied with the sanece or a similar service. This must be

10 section 4E of the CCA.

161 Section 152AB(4) of the CCA. This approach issistent with the approach adopted by the Australian
Competition Tribunal in Telstra Corporations LintitéNo 3) [2007] A CompT 3 at [92]; Telstra
Corporation Limited [2006] A CompT at [97], [149].
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the case whether or not the end-users are conntectikd same telecommunications
network6?

Efficient use of and investment in infrastructure

In determining the extent to which terms and coadg are likely to encourage the
economically efficient use of and investment imrastructure, the ACCC must have regard
to:

* whether itis, or is likely to become, technicdiasible for the services to be supplied
and charged for, having regard to:

o the technology that is in use, available or likelyoecome available

o whether the costs involved in supplying and chaydar, the services are
reasonable or likely to become reasonable, and

o the effects or likely effects that supplying anéuging for the services would
have on the operation or performance of telecomoations networks

» the legitimate commercial interests of the supmiesuppliers of the services,
including the ability of the supplier or suppli¢osexploit economies of scale and
scope

* incentives for investment in the infrastructureviyich services are supplied; and any
other infrastructure (for example, the NBN) by whgervices are, or are likely to
become, capable of being supplied, and for theqaap of determining the incentives
for investment, regard must be had to the riskslired in making the investmefft’

The objective of encouraging the ‘economically@éit use of, and economically efficient
investment in ... infrastructure’ requires an ustemding of the concept of economic
efficiency. Economic efficiency consists of thresrgponents:

» productive efficiency — this is achieved where wdiial firms produce the goods and
services that they offer at least cost

» allocative efficiency — this is achieved where phiees of resources reflect their
underlying costs so that resources are then a##ddattheir highest valued uses
(i.e. those that provide the greatest benefitiraddb costs)

» dynamic efficiency — this reflects the need foruatties to make timely changes to
technology and products in response to changesnsuner tastes and in productive
opportunities.

On the issue of efficient investment, the Austral@mpetition Tribunal has stated that:

162 Section 152AB(8) of the CCA.
163 Sections 152AB(6) and (7A) of the CCA.
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...An access charge should be one that just allovese@ss provider to recover the
costs of efficient investment in the infrastructaexessary to provide the declared

service'®

...efficient investment by both access providers arwkss seekers would be expected
to be encouraged in circumstances where accesgeshaere set to ensure recovery
of the efficient costs of investment (inclusiveaoformal return on investment) by the
access provider in the infrastructure necessapydwide the declared servic®.

...access charges can create an incentive for apo@asgers to seek productive and
dynamic efficiencies if access charges are senlgandgard to the efficient costs of
providing access to a declared servite.

Legitimate business interests (s. 152BCA(1)(b))

The ACCC must take into account ‘the legitimateiess interests’ of the carrier or CSP
when making an FAD.

In the context of access disputes, the ACCC corsildnat it was in the access provider’s
legitimate business interests to earn a normal cential return on its investmett’ The
ACCC is of the view that the concept of ‘legitim&igsiness interests’ in relation to FADs
should be interpreted in a similar manner, conststath the phrase ‘legitimate commercial
interests’ used elsewhere in Part XIC of the CCA.

For completeness, the ACCC notes that it woulchlibe access provider’s legitimate
business interests to seek to recover its costelhss a normal commercial return on
investment having regard to the relevant risk imedl However, an access price should not
be inflated to recover any profits the access i@v(or any other party) may lose in a
dependent market as a result of the provision o

The Australian Competition Tribunal has taken ailsinview of the expression ‘legitimate
business interests®?

Persons who have a right to use (s. 152BCA(1)(c) )

The ACCC must have regard to ‘the interests gpatsons who have the right to use the
service’ when making an FAD.

The ACCC considers that this criterion requirds ihave regard to the interests of access
seekers. The Australian Competition Tribunal hae &ken this approacf’ The access
seekers' interests would not be served by highmrsagrices to declared services, as it would
inhibit their ability to compete with the accessyider in the provision of retail servicts.

164 Telstra Corporation Ltd (No. 32007] ACompT 3 at [159].

185 |bid. at [164].

1% 1pid.

167 ACCC,Resolution of telecommunications access disputeguide March 2004 (revised) (Access Dispute
Guidelines), p. 56.

188 ACCC, Access pricing principles—telecommunicatiahdy 1997 (1997 Access Pricing Principles), p. 9.

189 Telstra Corporation Limite2006] ACompT 4 at [89].

i;(l’ Telstra Corporation Limited2006] ACompT 4 at [91].
Ibid.



Page68 of 110

People who have rights to currently use a declseedce will generally use that service as
an input to supply carriage services, or a sersigglied by means of carriage service, to
end-users.

The ACCC considers that this class of persons hasterest in being able to compete for the
custom of end-users on the basis of their relatieets. This could be prevented from
occurring if terms and conditions of access favang or more service providers over others,
thereby distorting the competitive process.

However, the ACCC does not consider that this oitecalls for consideration to be given to
the interests of the users of these ‘downstreamices. The interests of end-users will
already be considered under other criteria.

Direct costs of providing access (s. 152BCA(1)(d))

The ACCC must have regard to ‘the direct costsrovipling access to the declared service’
when making an FAD.

The ACCC considers that the direct costs of prangjdiccess to a declared service are those
incurred (or caused) by the provision of accesd,iacludes the incremental costs of
providing access.

The ACCC interprets this matter, and the use otélm ‘direct costs’, as allowing
consideration to be given to a contribution to iadi costs. This is consistent with the
Australian Competition Tribunal’s approatfi.A contribution to indirect costs can also be
supported by other criteria.

However, the criterion does not extend to compemsébr loss of any ‘monopoly profit’ that
occurs as a result of increased competitién.

The ACCC also notes that the Australian Competificbunal has considered the direct
costs criterion ‘is concerned with ensuring tha&t ¢bsts of providing the service are
recovered?”® The Australian Competition Tribunal has also natet the direct costs could
conceivably be allocated (and hence recoverednumnaber of ways and that adopting any of

those approaches would be consistent with thisrasit "

Extensions or enhancements of capability (s. 152BCB)(e) )

The ACCC must consider ‘the value to a party oeegions, or enhancements of capability,
whose cost is borne by someone else’ when makirkgAdn

In the 1997 Access Pricing Principles, the ACCQesta

This criterion requires that if an access seekbapeces the facility to provide the required sersjdhe
access provider should not attempt to recoverfemselves any costs related to this enhancement.

72 |bid.

173 Application by Optus Mobile Pty Limited and Optustworks Pty Limite2006] ACompT 8 at [137].

174 See Explanatory Memorandum for fiade Practices Amendment (Telecommunications)LB9g p. 44:
[TIhe ‘direct’ costs of providing access are inteddo preclude arguments that the provider shoald b
reimbursed by the third party seeking access fosequential costs which the provider may incur as a
result of increased competition in an upstreamoavrtstream market.

175 Telstra Corporation Limite2006] ACompT 4 at [92].

178 bid. at [139].
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Equally, if the access provider must enhance tbiditiato provide the service, it is legitimate ftire
access provider to incorporate some proportioh@icbst of doing so in the access p}iga.

Safe and reliable operation (s. 152BCA(1)(f))

The ACCC must consider ‘the operational and tedimaquirements necessary for the safe
and reliable operation of a carriage service,ectghmunications network or a facility’ when
making an FAD.

The ACCC considers that this matter involves coersition of whether terms of access
compromise the safety or reliability of carriagevemes and associated networks or facilities,
and that this has direct relevance when specifigognical requirements or standards to be
followed.

The ACCC has previously stated in the context ofieh@mon-price terms and conditions, it is
of the view that:
...this consideration supports the view that modehseand conditions should reflect the safe and
reliable operation of a carriage service, telecomigations network or facility. For instance, thedab

non-price terms and conditions should not requinekvpractices that would be likely to compromise
safety or reliability:"®

Economically efficient operation (s.152BCA(1)(g) )

The ACCC must consider ‘the economically efficieperation of a carriage service, a
telecommunications network facility or a facilitwyhen making an FAD.

The ACCC has that the phrase ‘economically efficagreration’ embodies the concept of
economic efficiency as discussed earlier undetTHg&. That is, it calls for a consideration
of productive, allocative and dynamic efficienchheTACCC has also noted — in the context
of resolving access disputes - that the ACCC mangider whether particular terms and
conditions enable a carriage service, telecommtiaitmnetwork or facility to be operated
efficiently.*"

Consistent with the approach taken by the Austiaiampetition Tribunal, the ACCC
considers that in having regard to this mattas, ielevant to consider the economically
efficient operation of:

» retail services provided by access seekers usegdbess provider’'s services or by
the access provider in competition with those axsegkers, and

« the telecommunications networks and infrastructised to supply these servic&%.

Other eligible services (s. 152BCA(2) )

Subsection 152BCA(2) provides that, in making antA&X applies to a carrier or CSP who
supplies, or is capable of supplying, the declamdices, the ACCC may, if the carrier or
provider supplies one or more eligible servit&gake into account:

» the characteristics of those other eligible sewvice

1771997 Access Pricing Principles, p. 11.

178 ACCC,Final determination — Model Non-price Terms and @itions November 2008, p. 8.
179 Access Dispute Guidelines, p. 57.

180 Telstra Corporation Limited2006] ACompT at [94]-[95].

181 ‘Eligible service’ has the same meaning as inised52AL of the CCA.
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» the costs associated with those other eligibleicesv
» the revenues associated with those other eligdnédces, and
» the demand for those other eligible services.

The Explanatory Memorandum to the Bill that introdd this provision states that this
provision is intended to ensure that the ACCC, akimg an AD, does not consider the
declared service in isolation, but also considénsmorelevant servicéd§? As an example, the
Explanatory Memorandum states:

...when specifying the access price for a declaredcgewhich is supplied by an access provider over
a particular network or facility, the ACCC can tak account not only the access provider’s costs
and revenues associated with the declared sehiit@lso the costs and revenues associated wighn oth
services supplied over that network or facif‘i%:;’.

Any other relevant matters (Subsection 152BCA(2))

This subsection states the ACCC may take into adcany other matters that it thinks are
relevant when making an FAD.

For the wholesale ADSL FAD, the ACCC considers thatrelevant considerations will
likely be captured under the range of matters tclwthe ACCC must have regard.

182 Explanatory Memorandum, Telecommunications Legjish Amendment (Competition and Consumer

Safeguards) Bill 2010, p. 178.
183 |bid.
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Appendix C: Telstra’s Structural Separation Undertaking

The ACCC is legislatively restricted from performia function, or exercising a power,
under Part XIC so as to prevent Telstra from commplyvith the SSU%*

The ACCC accepted Telstra’s SSU on 28 February 284 2equired by the
Telecommunications Act 199¥elco Act), that SSU sets out various commitmentzpply
in relation to the wholesale ADSL service during thansition to the NBN.

These are:

* Overarching equivalence commitment: A broad commitio equivalence that
supports the more specific interim equivalencetaaasparency commitments in the
SSuU.

* Price equivalence: Telstra will publish a rate carth reference prices for the
wholesale ADSL service available to all access sexek

* Non-price equivalence, including:

0 Service quality and operational quality: Telstranooits to use equivalent
order management to process all ADSL service aativareceived from a
retail business unit and wholesale customers anectdy faults
equivalently'®®

o Technical quality: Telstra undertakes that if iveleps a DSL upgrade it will
make an equivalent upgrade to the relevant com[eaveiolesale ADSL
service. Telstra specifically commits that if itveéops a naked ADSL product
it will offer the comparable product to wholesaleswmers2®

o Information equivalence: Commitments include howsira will provide
information on matters likely to affect the deliyer operational quality of
Wholesale ADSL.

Price terms (see chapter 5)

The SSU sets out that, if the wholesale ADSL serisadeclared, then the applicable “rate
card price” is that set out in an ACCC access datetion or binding rule of conduct. In
considering Telstra’s SSU, the ACCC noted thatdniangement provides assurances that
access prices will promote competition and encaigmpnomic efficiency.

Geographic Exemptions (see chapter 6)

The SSU applies to the Wholesale ADSL service asri®ed by the service description at
Appendix A and theTelecommunications (Regulated Services) Deternonghlo .1) 2011.

184 Section 152ER(3) of the CCA.
185 Clause 11.3 of the SSU.
186 Clause 15 of the SSU.
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Accordingly, if the ACCC exempts certain geograpnieas the SSU will continue to apply
to wholesale ADSL as supplied nationally.

However, the application of the price equivalen@asures will differ. Telstra will publish a
rate card with reference prices for the wholesdSA service available to all access seekers.
If the ACCC chooses to exempt certain ESAs in tAB Fn those areas the reference price
will be as specified in Telstra’s customer termpice list.

PSTN Bundling (see chapter 7)

Telstra has committed in the SSU that if it develagroduct that “allows end-users to
acquire a retail DSL service without having to asguire a PSTN voice service supplied by
Telstra over the same line” it will offer a compaleawholesale ADSL service to wholesale
customers. However, this commitment only has effeet period where wholesale ADSL is
not an active declared service.

The ACCC does not consider that, should the FAirequnbundling of the PSTN and
wholesale ADSL services, this would prevent Telftwan complying with its SSU
commitments.

General non-price terms and conditions (see cha@gr

In relation to non-price terms, the ACCC considbese are some areas of potential overlap
between non-price terms and the SSU. The ACCC isaasbed these areas in chapter 9 as
appropriate.
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Appendix D: “Effective Competition”

ACCC, Final Report: Inquiry into varying the exemptioropisions in the final access
determinations for the WLR, LCS and PSTN OA sesMizecember 2011, p.40-42

The concept of ‘effective competition’

At the theoretical level, the concept of ‘perfecimpetition’ describes a market structure in
which no producer or consumer has the market ptaviefluence prices. Economic theory
suggests that perfectly competitive markets haeege number of buyers and sellers,
goods/services are perfect substitutes, all firmts@nsumers have complete knowledge
about the pricing/output decisions of others ahfirats can freely enter or exit the relevant
market.

In reality, these conditions are rarely found iy amarket or industry—even those in which
competition between rival firms is relatively ing It is certainly not a realistic threshold
for fixed line telecommunications markets giventtha

= many services are provided by a small number ofigers, in a situation where the
incumbent as owner of the only ubiquitous locabloemains the predominant provider
of most (if not all) essential inputs.

= the industry is characterised by economies of ssalgpe and density over large ranges
of outputs.

= services are often differentiated from each other.
= there are constantly evolving service types and/owt technologies.

The concept of ‘effective competition’ recogniske practical limitations of the theory of
perfect competition. Definitions of such standarel @ways difficult, but some
characteristics can be highlight®d Effective competition:

= s more than the mere threat of competition—it rexgithat competitors be active in the
market, holding a reasonably sustainable marketipos

= requires, that, over the long run, prices are datexd by underlying costs rather than the
existence of market power (a party may hold a degfenarket power from time to time)

= requires that barriers to entry are sufficienthy land that any degree of market power
will be competed away in the long run, so that degree of market power is only
transitory

= requires that there be ‘independent rivalry inrdathensions of the price/product/service
[package]*®® and

= does not preclude one party holding a degree okeh@ower from time to time, but that

power should ‘pose no significant risk to presemt future competition'®®

'8 This is not intended to be an exhaustive charisetiin of effective competition.

188 Re Queensland Co-operative Milling Associatiod &hd Defiance Holding Ltd (1976) 25 FLR 169.
189|n general, however, market power must not be irsedvay that would constitute a ‘misuse of market
power’.
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These five factors are indicators of the extentlhach competition constrains the market
participants to supply products and services afargquality at prices that are based on
efficient costs.

The OECD has referred to effective competitiorele¢ommunications in the following way:

Effective competition is concerned not only witle tbility to control prices and costs for products
and/or services, but also with consumer benefith si$ quality of service, a range of services alsel

to consumers, efficient operation of firms in a kedrand innovative service provisions as wet.
Factors which are relevant to a competition assessin

When assessing the effectiveness of competitiengarticular market, the ACCC examines
a range of structural and behavioural charactesistihis includes (but is not limited to)
factors such as:

= structural factors, including the level of concatitn in the market

= the potential for the development of competitionhie market (including planned entry,
the size of the addressable market and existerttaeight of barriers to entry, expansion
or exit in the relevant markets)

= the dynamic characteristics of markets, includingagh, innovation and product
differentiation, as well as changes in costs amkprover time, and

= the nature and extent of vertical integration ia tharket.

19 OECD, Indicators for the Assessment of Teleconipations Competition DSTI/ICCP/TISP, 2001, p. 6.
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Appendix E: Non-price terms and conditions from theDTCS

FAD

Schedule 2 — Billing and Notifications

2.1

2.2

2.3

2.4

2.5

2.6

2.7

The Access Seeker’s liability to pay Charges fer$ervice to the Access Provider
arises at the time the Service is supplied by tbee8s Provider to the Access Seeker,
unless the parties agree otherwise.

The Access Seeker must pay Charges in accordatitéhis FAD, including but not
limited to this Schedule 2.

The Access Provider must provide the Access Seeikieran invoice each month in
respect of Charges payable for the Service untespdrties agree otherwise.

The Access Provider is entitled to invoice the Asc8eeker for previously
uninvoiced Charges or Charges which were undedstata previous invoice,
provided that:

(a) the Charges to be retrospectively invoiced carebsanably substantiated to the
Access Seeker by the Access Provider; and

(b) subject to clause 2.5, no more than six Months leteyesed since the date the
relevant amount was incurred by the Access Seekestomer, except where the
Access Seeker gives written consent to a longeoghésuch consent not to be
unreasonably withheld).

The parties must comply with the provisions of applicable industry standard made
by the ACMA pursuant to Part 6 of the Telecommutiices Act 1997 (Cth) and the
provisions of any applicable industry code regstigpursuant to Part 6 of the
Telecommunications Act 1997 (Cth) in relation tiig.

Subject to any Billing Dispute notified in accordarwith this FAD, an invoice is
payable in full 30 Calendar Days after the datenkieice was issued or such other
date as agreed between the parties. The AccessrSeaak not deduct, withhold, or
set-off any amounts for accounts in credit, forrdeu-claims or for any other reason
or attach any condition to the payment, unlessratise agreed by the Access
Provider. All amounts owing and unpaid after the date shall accrue interest daily
from the due date up to and including the date jgaid at the rate per annum of the 90
day authorised dealers bank bill rate publishettié@Australian Financial Reviewn

the first Business Day following the due date fayment, plus 2.5 percent.

In addition to charging interest in accordance wluse 2.6 or exercising any other
rights the Access Provider has at law or underRAB, where an amount is
outstanding and remains unpaid for more than 20nBas Days after it is due for
payment, and is not an amount subject to any Bilbispute notified in accordance
with this FAD, the Access Provider may take actiwsithout further notice to the
Access Seeker, to recover any such amount as aldelo the Access Provider.
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2.14

2.15
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Unless the parties otherwise agree, there is timgetdff (i.e. netting) of invoices
except where a party goes into liquidation, in whsase the other party may set-off.
However, in order to minimise the administrationl &imancial costs, the parties must
consider in good faith set-off procedures for irgarty invoices which may require
the alignment of the parties’ respective invoiceedand other procedures to allow
set-off to occur efficiently.

The Access Provider must, at the time of issuinghaaice, provide to the Access
Seeker all information reasonably required by tlceess Seeker to identify and
understand the nature and amount of each Chartfeeanvoice. Nothing in this
clause 2.9 is intended to limit subsections 152AR(@ 152AR(7) of the CCA.

If the Access Seeker believes a Billing Disputestsiit may invoke the Billing
Dispute Procedures by providing written noticeite Access Provider (Billing
Dispute Notice). A Billing Dispute must be initigtenly in good faith.

Except where a party seeks urgent injunctive relief Billing Dispute Procedures
must be invoked before either party may begin legaégulatory proceedings in
relation to any Billing Dispute.

If a Billing Dispute Notice is given to the AcceBrovider by the due date for
payment of the invoice containing the Charge windbeing disputed, the Access
Seeker may withhold payment of the disputed Changig such time as the Billing
Dispute has been resolved. Otherwise, the AccesseBenust pay the invoice in full
in accordance with this FAD (but subject to thecoute of the Billing Dispute
Procedures).

Except where payment is withheld in accordance aldlise 2.12, the Access
Provider is not obliged to accept a Billing Dispietice in relation to an invoice
unless the invoice has been paid in full.

A Billing Dispute Notice must be given to the Acsd¥ovider in relation to a Charge
within six Months of the invoice for the Chargergissued in accordance with 2.6.

(a) The Access Provider must acknowledge receipt aflm@Dispute Notice within
two Business Days by providing the Access Seek#r avreference number.

(b) Within five Business Days of acknowledging a BifjiDispute Notice under
clause 2.15(a), the Access Provider must, by writigtice to the Access Seeker:

(i) accept the Billing Dispute Notice; or

(i) reject the Billing Dispute Notice if the Access HAder reasonably
considers that:

A. the subject matter of the Billing Dispute Noticealseeady being
dealt with in another dispute;
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B. the Billing Dispute Notice was not submitted in gdaith; or

C. the Billing Dispute Notice is incomplete or containaccurate
information.

(c) If the Access Provider fails to accept or rejeet Billing Dispute Notice within
five Business Days of acknowledging the Billing Rise Notice under clause
2.15(a), the Access Provider is taken to have daeddpe Billing Dispute Notice.

The Access Seeker must, as early as practicablenamy case within five Business
Days after the Access Provider acknowledges angilDispute Notice, provide to the
other party any further relevant information or aratls (which was not originally
provided with the Billing Dispute Notice) on whidhintends to rely (provided that
this obligation is not intended to be the saméhabligation to make discovery in
litigation).

Without affecting the time within which the Accd3sovider must make the proposed
resolution under clause 2.17, the Access Provider maquest additional information
from the Access Seeker that it reasonably reqfiirethe purposes of making a
proposed resolution pursuant to clause 2.17. Tdd#ianal information may be
requested up to 10 Business Days prior to theatateghich the Access Provider must
make the proposed resolution under clause 2.17Athess Seeker must provide the
requested information within five Business Daysewfeiving the request. If the
Access Seeker fails to do so within five Busineag®) the Access Provider may take
the Access Seeker’s failure to provide additionfdimation into account when
making its proposed resolution.

The Access Provider must try to resolve any Billdigpute as soon as practicable
and in any event within 30 Business Days of acogpiBilling Dispute Notice under
clause 2.15 (or longer period if agreed by theiggxtby notifying the Access Seeker
in writing of its proposed resolution of a Billif@jspute. That notice must:

(a) explain the Access Provider’s proposed resolutiociding providing copies
where necessary of all information relied uponamag to that proposed
resolution); and

(b) set out any action to be taken by:

(i) the Access Provider (e.g. withdrawal, adjustmenmetund of the
disputed Charge); or

(i) the Access Seeker (e.g. payment of the disputedg€ha

If the Access Provider reasonably considers thatlitake longer than 30 Business
Days after accepting a Billing Dispute Notice toyide a proposed resolution, then
the Access Provider may request the Access Seal@rsent to an extension of time
to provide the proposed resolution under this @47 (such consent not to be
unreasonably withheld).
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If the Access Seeker does not agree with the Adeessder’s decision to reject a
Billing Dispute Notice under clause 2.15 or the ésx Provider’s proposed resolution
under clause 2.17, it must object within 15 Bussrieays of being notified of such
decisions (or such longer time agreed betweendh&p). Any objection lodged by
the Access Seeker with the Access Provider must titing and state:

(a) what part(s) of the proposed resolution it objéats

(b) the reasons for objection;

(c) what amount it will continue to withhold payment(dfapplicable); and
(d) any additional information to support its objection

If the Access Seeker lodges an objection to thpgeed resolution under this clause,
the Access Provider must, within 5 Business Day®ogiving the objection, review
the objection and

(e) provide a revised proposed resolution (Revised ¢&eq Resolution in this
Schedule 2); or

() confirm its proposed resolution.
Any:

(a) withdrawal, adjustment or refund of the disputecirgle by the Access Provider;
or

(b) payment of the disputed Charge by the Access Séakéhe case may be),

must occur as soon as practicable and in any evimh one Month of the Access
Provider’s notice of its proposed resolution unclause 2.17 or its Revised Proposed
Resolution under clause 2.18 (as applicable), sriles Access Seeker escalates the
Billing Dispute under clause 2.22. If the AccessWier is required to make a
withdrawal, adjustment or refund of a disputed @karnder this clause but its next
invoice (first invoice) is due to be issued witHi® hours of its proposed resolution
under clause 2.17 or its Revised Proposed Resplutider clause 2.18 (as
applicable), then the Access Provider may inclinde withdrawal, adjustment or
refund in the invoice following the first invoicetwithstanding that this may occur
more than one Month after the Access Provider'sadaf its proposed resolution or
Revised Proposed Resolution.

Where the Access Provider is to refund a disputear@e, the Access Provider must
pay interest (at the rate set out in clause 2.@rynrefund. Interest accrues daily from
the date on which each relevant amount to be reftimeas paid to the Access
Provider, until the date the refund is paid.

Where the Access Seeker is to pay a disputed Chifugdccess Seeker must pay
interest (at the rate set out in clause 2.6) oratheunt to be paid. Interest accrues
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daily from the date on which each relevant amouad wriginally due to be paid to
the Access Provider, until the date the amounaid.p

If

(a) the Access Provider has not proposed a resolutioording to clause 2.17 or
within the timeframe specified in clause 2.17, or

(b) if the Access Seeker having first submitted an dime under clause 2.18 is not
satisfied with the Access Provider’s Revised PrepdResolution, or the Access
Provider’s confirmed proposed resolution, withie thmeframes specified in
clause 2.18,

the Access Seeker may escalate the matter undesecka?3. If the Access Seeker
does not do so within 15 Business Days after the period stated in clause 2.17 or
after being notified of the Access Provider's Redi®roposed Resolution under
clause 2.18(e) or confirmed proposed resolutioreunthuse 2.18(f) (or a longer
period if agreed by the parties), the Access Seask#gemed to have accepted the
Access Provider’s proposed resolution made undeisel 2.17 or Revised Proposed
Resolution under clause 2.18(e) or confirmed prega®lution under clause 2.18(f)
and clauses 2.20 and 2.21 apply.

If the Access Seeker wishes to escalate a Billirspite, the Access Seeker must give
the Access Provider a written notice:

(a) stating why it does not agree with the Access Rleng Revised Proposed
Resolution or confirmed proposed resolution; and

(b) seeking escalation of the Billing Dispute.

A notice under clause 2.23 must be submitted tatiminated billing manager for
the Access Provider, who must discuss how besdolve the Billing Dispute with
the Access Seeker’'s nominated counterpart. If éregs are unable to resolve the
Billing Dispute within five Business Days of notibeing given under clause 2.23 (or
such longer period as agreed between the partieditling Dispute must be
escalated to the Access Provider’s nominated comialenanager and the Access
Seeker’'s nominated counterpart who must meet effant to resolve the Billing
Dispute.

If the Billing Dispute cannot be resolved withindi Business Days of it being
escalated to the Access Provider’s nominated comialenanager and the Access
Seeker’'s nominated counterpart under clause 2r2u@h longer period as agreed
between the parties):

(a) either party may provide a written proposal todkiger party for the appointment
of a mediator to assist in resolving the disputedMtion must be conducted in
accordance with the mediation guidelines of the ACihd concluded within
three Months of the proposal (unless the partieseatp extend this timeframe);
or
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(b) if the parties either do not agree to proceed tdiaten within five Business
Days of being able to propose the appointmentroédiator under clause 2.25(a)
or are unable to resolve the entire Billing Disployemediation, either party may
commence legal or regulatory proceedings to redblwenatter.

The parties must ensure that any person appoimteztjoired to resolve a Billing
Dispute takes into account the principle that tlveess Seeker is entitled to be
recompensed in circumstances where the Access ISegkevented (due to
regulatory restrictions on retrospective invoicifiggm recovering from its end-user
an amount which is the subject of a Billing Disp(aeBackbilling Loss), provided
that:

(a) such principle applies only to the extent to whicé Billing Dispute is resolved
against the Access Provider; and

(b) such principle applies only to the extent to whidls determined that the
Backbilling Loss was due to the Access Provideragessarily delaying
resolution of the Billing Dispute.

Each party must continue to fulfil its obligatiomsder this FAD while a Billing
Dispute and the Billing Dispute Procedures are pend

All discussions and information relating to a Bilii Dispute must be communicated
or exchanged between the parties through the remias/es of the parties set out in
clause 2.24 (or their respective nominees).

There is a presumption that all communications betwthe parties during the course
of a Billing Dispute are made on a without prejedand confidential basis.

If it is determined by the Billing Dispute Procedsr any other dispute resolution
procedure, or by agreement between the partiesthiee or more out of any five
consecutive invoices for a given Service are irexirby 5 percent or more, then, for
the purposes of clause 2.20, the interest payabileebAccess Provider in respect of
the overpaid amount of the invoices in questiaihésrate set out in clause 2.6, plus 2
percent. The remedy set out in this clause 2.80ti®ut prejudice to any other right
or remedy available to the Access Seeker.
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Schedule 3 — Creditworthiness and security

3.1

3.2

3.3

3.4

Unless otherwise agreed by the Access ProvideAtiess Seeker must (at the
Access Seeker’s sole cost and expense) providetAdcess Provider and maintain,
on terms and conditions reasonably required byAteess Provider and subject to
clause 3.2, the Security (as be determined haeggrd to clause 3.3 and as may be
varied pursuant to clause 3.4) in respect of ansoowing by the Access Seeker to
the Access Provider under this FAD.

(a) The Access Seeker acknowledges that unless otleeagigeed by the Access
Provider, it must maintain (and the Access Proviterd not release or refund)
the Security specified in clause 3.1 for a peribdix Months following (but not
including) the date on which the last of the foliog/occurs:

() cessation of supply of the Service under this FAMDY
(i)  payment of all outstanding amounts under this FAD.

(b) Notwithstanding clause 3.2(a), the Access Provi@dsrno obligation to release
the Security if, at the date the Access Provideuldiotherwise be required to
release the Security under clause 3.2(a), the Adeesvider reasonably believes
any person, including a provisional liquidator, acistrator, trustee in
bankruptcy, receiver, receiver and manager, othetraller or similar official, has
a legitimate right to recoup or claim repaymenany part of the amount paid or
satisfied, whether under the laws or preferencasgilent dispositions or
otherwise.

The Security (including any varied Security) mayydre requested where an Access
Provider has reasonable grounds to doubt the A@esker’s ability to pay for
services, and be of an amount and in a form wlggkasonable in all the
circumstances. As a statement of general printifdeamount of any Security is
calculated by reference to:

(a) the aggregate value of all Services likely to bevfated to the Access Seeker
under this FAD over a reasonable period; or

(b) the value of amounts invoiced in respect of theviSerbut unpaid (excluding
any amounts in respect of which there is a curBdiihg Dispute notified in
accordance with this FAD).

For the avoidance of doubt, any estimates, foreaasbther statements made or
provided by the Access Seeker may be used by thes&drovider in determining
the amount of a Security.

Examples of appropriate forms of Security, haviegard to the factors referred to in
clause 3.3, may include without limitation:

(a) fixed and floating charges;
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(b) personal guarantees from directors;
(c) Bank Guarantees;

(d) letters of comfort;

(e) mortgages;

(H aright of set-off;

(9) a Security Deposit; or

(h) a combination of the forms of security referredntparagraphs (a) to (g)
above.

If any Security is or includes a Security Depasien:

(i) the Access Provider is not obliged to invest theuiey Deposit or hold the
Security Deposit in an interest bearing accourttberwise; and

() the Access Seeker is prohibited from dealing vhth $ecurity Deposit or its
rights to that Security Deposit (including by wayassignment or granting of
security).

If any security is or includes a Bank GuaranteethatlBank Guarantee (Original
Bank Guarantee) has an expiry date which is thedsby which a call made be
made under a Bank Guarantee, the Access Seekeprogste a replacement Bank
Guarantee for the amount guaranteed by the Origiaak Guarantee no later than
two months prior to the expiry date of the OrigiBalnk Guarantee, such replacement
Bank Guarantee to have an expiry date of no less 14 months from the date of
delivery of the replacement Bank Guarantee.

If the Access Seeker fails to procure a replaceBank Guarantee, then in addition
to any other of the Access Provider’s rights urtlex FAD, the Access Provider may,
at any time in the month prior to the expiry dat¢he Bank Guarantee, make a call
under the Bank Guarantee for the full amount guasth The amount paid to the
Access Provider pursuant to a call on the Bank &hee will become a Security
Deposit.

The Access Provider may from time to time wherediheumstances reasonably
require, request Ongoing Creditworthiness Infororafrom the Access Seeker to
determine the ongoing creditworthiness of the As@=eker. The Access Seeker
must supply Ongoing Creditworthiness Informationhe Access Provider within 15
Business Days of receipt of a request from the s€&&ovider for such information.
The Access Provider may, as a result of such Oggoneditworthiness Information,
having regard to the factors referred to in cla®&i8eand subject to clause 3.7,
reasonably require the Access Seeker to altermttoaiat, form or the terms of the
Security (which may include a requirement to prevadiditional security), and the
Access Seeker must provide that altered Securityim20 Business Days of being
notified by the Access Provider in writing of thrajuirement.
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The Access Seeker may from time to time requesftoess Provider to consent (in
writing) to a decrease in the required Security/andlteration of the form of the
Security. The Access Provider must, within 15 BassDays of the Access Seeker’s
request, comply with that request if, and to theeet it is reasonable to do so (having
regard to the factors referred to in clause 3.Be Access Provider may request, and
the Access Seeker must promptly provide, Ongoireglinorthiness Information, for
the purposes of this clause 3.6.

If the Access Seeker provides Ongoing Creditwodssninformation to the Access
Provider as required by this Schedule 3, the AcBesker must warrant that such
information is true, fair, accurate and completatthe date on which it is received
by the Access Provider and that there has beenateria adverse change in the
Access Seeker’s financial position between the thetéenformation was prepared and
the date it was received by the Access Providehelfe has been a material adverse
change in the Access Seeker’s financial positiadwéen the date the information was
prepared and the date it was received by the Adeessder, the Access Seeker must
disclose the nature and effect of the change té\toess Provider at the time the
information is provided.

For the purposes of this Schedul€@®going Creditworthiness Information means:

(a) a copy of the Access Seeker’'s most recent publiahdded balance sheet and
published audited profit and loss statement (tagrethth any notes attached
to or intended to be read with such balance sheatofit and loss statement);

(b) a credit report in respect of the Access Seekewnloere reasonably necessary
in the circumstances, any of its owners or direc{@rincipals) from any
credit reporting agency, credit provider or otherd party. The Access
Seeker must co-operate and provide any informatemessary for that credit
reporting agency, credit provider or other indeparigharty to enable it to
form an accurate opinion of the Access Seekerditwverthiness. To that end,
the Access Seeker agrees to procure written cangamtrequired under the
Privacy Act 1988§Cth)) from such of its Principals as is reasopatdcessary
in the circumstances to enable the Access Protader

(i) obtain from a credit reporting agency, credit pdavior other independent
party, information contained in a credit report;

(ii) disclose to a credit reporting agency, credit ptevior other independent
party, personal information about each Principadf a

(iif) obtain and use a consumer credit report;

(c) a letter, signed by the company secretary or dullyaised officer of the
Access Seeker, stating that the Access Seeket issadvent and not under
any external administration (as defined in @@porations AcR001(Cth)) or
under any similar form of administration under deays applicable to it in any
jurisdiction; and

(d) the Access Seeker’s credit rating, if any has l@ssigned to it.
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The Access Seeker may require a confidentialityeuad¢ting to be given by any
person having access to confidential informatiomtamed in its Ongoing
Creditworthiness Information prior to such inforioatbeing provided to that person.

Subject to this Schedule 3, the parties agreesatfature by the Access Seeker to
provide the warranties set out in clause 3.7 @réwide Ongoing Creditworthiness
Information constitutes:

(a) an event entitling the Access Provider to alteralm®unt, form or terms of the
Security (including an entitlement to additionat&ety) of the Access Seeker
and the Access Seeker must provide that alteregriBewithin 15 Business
Days after the end of the period set out claused3.5

(b) breach of a material term or condition of this FAD.

Any disputes arising out of or in connection witth8dule 3 must be dealt with in
accordance with the procedures in Schedule 4. Nudteinding that a dispute arising
out of or in connection with Schedule 3 has beéegrmed to the procedures in
Schedule 4 and has not yet been determined, nathihgs clause 3.10 or Schedule 4
prevents the Access Provider from exercising antsafghts to suspend the supply
of a Service under Schedule 6.
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Schedule 4 — General dispute resolution procedures

4.1 If adispute arises between the parties in conmeetith or arising from the terms and
conditions set out in this FAD for the supply oétBervice, the dispute must be
managed as follows:

(a) in the case of a Billing Dispute, the dispute mhesmanaged in accordance
with the Billing Dispute Procedures; or

(b) subject to clause 4.2, in the case of a Non-Billngpute, the dispute must be
managed in accordance with the procedures sehdhisi Schedule 4.

4.2  To the extent that a Non-Billing Dispute is raiggdarises in connection with, or
otherwise relates to, a Billing Dispute, then usletherwise determined, that Non-
Billing Dispute must be resolved in accordance i Billing Dispute Procedures.
The Access Provider may seek a determination fnoimdependent third party on
whether a dispute initiated by the Access SeekearBifling Dispute is a Non-Billing
Dispute. If the independent or third party deenesdispute to be a Non-Billing
Dispute, the Access Provider may provide writteticeoto the Access Seeker to pay
any withheld amount to the Access Provider on tnedhte for the disputed invoice
or if the due date has passed, immediately onicatién being given by the Access
Provider. For the purposes of this clause 4.2intlependent third party may include
an arbiter from the Australian Commercial Dispu@entre ACDC).

4.3 If a Non-Billing Dispute arises, either party may, written notice to the other, refer
the Non-Billing Dispute for resolution under thisigdule 4. A Non-Billing Dispute
must be initiated only in good faith.

4.4  Any Non-Billing Dispute notified under clause 4.3ist be referred:

(a) initially to the nominated manager (or managers)efch party, who must
endeavour to resolve the dispute within 10 Busibesgs of the giving of the
notice referred to in clause 4.3 or such other tageeed by the parties; and

(b) if the persons referred to in paragraph (a) abaveat resolve the Non-Billing
Dispute within the time specified under paragragh then the parties may
agree in writing within a further five Business Bayp refer the Non-Billing
Dispute to an Expert Committee under clause 4.4y avritten agreement
submit it to mediation in accordance with clausk4.

45 If:

(a) under clause 4.4 the Non-Billing Dispute is nobtesd and a written
agreement is not made to refer the Non-Billing Dispo an Expert
Committee or submit it to mediation; or,

(b) under clause 4.10(f), the mediation is terminase

(c) after a period of five Business Days after the raaln is terminated as
referred to in paragraph (b), the parties do netlke the Non-Billing Dispute
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or agree in writing on an alternative proceduresgnlve the Non-Billing
Dispute (whether by further mediation, written ketto the Expert
Committee, arbitration or otherwise) either parigynterminate the operation
of this dispute resolution procedure in relatioite Non-Billing Dispute by
giving written notice of termination to the othearty.

4.6 A party may not commence legal proceedings in aytqexcept proceedings
seeking urgent interlocutory relief) in respecadfion-Billing Dispute unless:

(a) the Non-Billing Dispute has first been referred fesolution in accordance
with the dispute resolution procedure set out is 8thedule 4 or clause 4.2
(if applicable) and a notice terminating the operabf the dispute resolution
procedure has been issued under clause 4.5; or

(b) the other party has failed to substantially conwity the dispute resolution
procedure set out in this Schedule 4 or clausé€ifdapplicable).

4.7  Each party must continue to fulfil its obligatiomsder this FAD while a Non-Billing
Dispute and any dispute resolution procedure utidgiSchedule 4 are pending.

4.8  All communications between the parties during therse of a Non-Billing Dispute
are made on a without prejudice and confidentialda

4.9 Each party must, as early as practicable aftenditiéication of a Non-Billing Dispute
pursuant to clause 4.3, provide to the other pamgyrelevant materials on which it
intends to rely (provided that this obligation & imtended to be the same as the
obligation to make discovery in litigation).

4.10 Where a Non-Billing Dispute is referred to mediatlwyy way of written agreement
between the parties, pursuant to clause 4.4(b):

(a) any agreement must include:
(i) a statement of the disputed matters in the NonrgilDispute; and
(i) the procedure to be followed during the mediation,

and the mediation must take place within 15 Busirizegys upon the receipt
by the mediator of such agreement;

(b) it must be conducted in accordance with the memhaguidelines of the
ACDC in force from time to timeXCDC Guidelines) and the provisions of
this clause 4.10. In the event of any inconsistdretyeen them, the
provisions of this clause 4.10 prevail,

(c) it must be conducted in private;

(d) in addition to the qualifications of the mediatontemplated by the ACDC
Guidelines, the mediator must:
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(i) have an understanding of the relevant aspectsof th
telecommunications industry (or have the capaoityuickly come to
such an understanding);

(i) have an appreciation of the competition law imglaras of his/her
decisions; and

(i) not be an officer, director or employee of a tefaowinications
company or otherwise have a potential for a candifanterest;

(e) the parties must notify each other no later thaha@'s prior to mediation of
the names of their representatives who will attéredmediation. Nothing in
this subclause is intended to suggest that théeepaate able to refuse the
other’s chosen representatives or to limit othpresentatives from the parties
attending during the mediation;

() it must terminate in accordance with the ACDC Glins;

(g) the parties must bear their own costs of the mediancluding the costs of
any representatives and must each bear half the abthe mediator; and

(h) any agreement resulting from mediation binds thégsaon its terms.

4.11 The parties may by written agreement in accordantteclause 4.4(b), submit a Non-
Billing Dispute for resolution by an Expert Comregt(nitiating Notice ), in which
case the provisions of this clause 4.11 apply bews:

(a) The terms of reference of the Expert Committeeaaragreed by the parties. If
the terms of reference are not agreed within fiusiBess Days after the date
of submitting the Initiating Notice (or such longeriod as agreed between
the parties), the referral to the Expert Commiitegeemed to be terminated.

(b) An Expert Committee acts as an expert and not askatator.
(c) The parties are each represented on the Expert @tearny one appointee.

(d) The Expert Committee must include an independeaitjplrson agreed by the
parties or, if not agreed, a nominee of the ACDKRe Thairperson must have
the qualifications listed in paragraphs 4.10(d){i),and (iii).

(e) Each party must be given an equal opportunity és¢mt its submissions and
make representations to the Expert Committee.

() The Expert Committee may determine the disputdyticg any procedural
matters arising during the course of the dispuye)rianimous or majority
decision.

(9) Unless the parties agree otherwise the parties emssire that the Expert
Committee uses all reasonable endeavours to redebision within 20
Business Days after the date on which the ternmnefefence are agreed or the
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final member of the Expert Committee is appointgti¢hever is the later)
and undertake to co-operate reasonably with theExpommittee to achieve
that timetable.

(h) If the dispute is not resolved within the timefraraéerred to in clause
4.11(g), either party may by written notice to tiker party terminate the
appointment of the Expert Committee.

(i) The Expert Committee has the right to conduct armguey as it thinks fit,
including the right to require and retain relevawidence during the course of
the appointment of the Expert Committee or theltggm of the dispute.

() The Expert Committee must give written reasonst$odecision.

(k) A decision of the Expert Committee is final andding on the parties except
in the case of manifest error or a mistake of law.

() Each party must bear its own costs of the enquirthb Expert Committee
including the costs of its representatives, angllegunsel and its nominee on
the Expert Committee and the parties must eachHadbthe costs of the
independent member of the Expert Committee.

4.12 Schedule 4 does not apply to a Non-Billing Dispotéhe extent that:

(a) there is a dispute resolution process establighednnection with, or
pursuant to, a legal or regulatory obligation (itthg any dispute resolution
process set out in a Structural Separation Undegdak

(b) a party has initiated a dispute under the dispegelution process referred to
in clause 4.12(a), and

(c) the issue the subject of that dispute is the sameeiin dispute in the Non-
Billing Dispute.
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Schedule 5 — Confidentiality provisions

5.1 Subject to clause 5.4 and any applicable statutoty, each party must keep
confidential all Confidential Information of thehatr party and must not:

(a) use or copy such Confidential Information excepsetsout in this FAD; or

(b) disclose or communicate, cause to be disclosedramunicated or otherwise
make available such Confidential Information to #myd person.

5.2  For the avoidance of doubt, information generatédiwthe Access Provider’s
Network as a result of or in connection with thp@y of the relevant Service to the
Access Seeker or the interconnection of the AcBesgider’'s Network with the
Access Seeker’s Network (other than information thés within paragraph (d) of the
definition of Confidential Information) is the Cadéntial Information of the Access
Seeker.

5.3 The Access Provider must upon request from the #sc&eeker, disclose to the
Access Seeker quarterly aggregate traffic flowrimiation generated within the
Access Provider’s Network in respect of a partic@arvice provided to the Access
Seeker, if the Access Provider measures and pretitie information to itself. The
Access Seeker must pay the reasonable costs Attless Provider providing that
information.

5.4  Subject to clauses 5.5 and 5.10, Confidential matdron of the Access Seeker may
be:

(a) used by the Access Provider:

(i) for the purposes of undertaking planning, mainteeaprovisioning,
operations or reconfiguration of its Network;

(i) for the purposes of supplying Services to the As&eeker;
(i) for the purpose of billing; or
(iv) for another purpose agreed to by the Access Seakeér;

(b) disclosed only to personnel who, in the Access i@Bts reasonable opinion
require the information to carry out or otherwiseegeffect to the purposes
referred to in paragraph (a) above.

5.5 A party Disclosing Party) may to the extent necessary use and/or discissthé
case may be) the Confidential Information of theeotparty:

(a) to those of its directors, officers, employees nagjecontractors (including
sub-contractors) and representatives to whom thdidamtial Information is
reasonably required to be disclosed for the puposéhis FAD,;



Paged0 of 110

(b) to any professional person for the purpose of abigiadvice in relation to
matters arising out of or in connection with the@y of a Service under this
FAD,;

(c) to an auditor acting for the Disclosing Party te #éxtent necessary to permit
that auditor to perform its audit functions;

(d) in connection with legal proceedings, arbitratiexpert determination and
other dispute resolution mechanisms set out inRAIS, provided that the
Disclosing Party has first given as much noticenfiting) as is reasonably
practicable to the other party so that the othetygsas an opportunity to
protect the confidentiality of its Confidential brmation;

(e) as required by law provided that the DisclosingyPhas first given as much
notice (in writing) as is reasonably practicabléhe other party, that it is
required to disclose the Confidential Informatiantisat the other party has an
opportunity to protect the confidentiality of ito@fidential Information,
except that no notice is required in respect afldsires made by the Access
Provider to the ACCC under section 152BEA of theACC

(H with the written consent of the other party proddiat, prior to disclosing the
Confidential Information of the other party:

(i) the Disclosing Party informs the relevant persopasons to whom
disclosure is to be made that the information es@lonfidential
Information of the other party;

(i) if required by the other party as a condition o its consent, the
Disclosing Party must provide the other party vatbonfidentiality
undertaking in the form set out in Annexure 1 a$ thchedule 5
signed by the person or persons to whom disclasumebe made; and

(i) if required by the other party as a condition o its consent, the
Disclosing Party must comply with clause 5.6;

(9) in accordance with a lawful and binding directigsued by a regulatory
authority;

(h) if reasonably required to protect the safety ospanel or property or in
connection with an emergency;

(i) as required by the listing rules of any stock exgeawhere that party’s
securities are listed or quoted.

5.6  Each party must co-operate in any action takerhbyther party to:
(a) protect the confidentiality of the other party’sr@idential Information; or

(b) enforce its rights in relation to its Confidentiaformation.
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Each party must establish and maintain securitysomes to safeguard the other
party’s Confidential Information from unauthorisaccess, use, copying, reproduction
or disclosure.

Confidential Information provided by one party b tother party is provided for the
benefit of that other party only. Each party acklemlges that no warranty is given by
the Disclosing Party that the Confidential Inforioatis or will be correct.

Each party acknowledges that a breach of this Stbédby one party may cause
another party irreparable damage for which monedargages would not be an
adequate remedy. Accordingly, in addition to otteenedies that may be available, a
party may seek injunctive relief against such abineor threatened breach of this
Schedule 5.

If:

(a) the Access Provider has the right to suspend aecte supply of the Service
under:

(i) Schedule 6 due to a Payment Breach
(i) under clause 6.7; or

(b) after suspension or cessation of supply of thei&&rnder this FAD, the
Access Seeker fails to pay amounts due or owinlgeg@d\ccess Provider by
the due date for payment

then the Access Provider may do one or both ofdh@wing:

(a) notify and exchange information about the Acces=k&e(including the
Access Seeker’s Confidential Information) with angdit reporting agency or
the Access Provider’s collection agent; and

(b) without limiting clause 5.10, disclose to a cradporting agency:
(i) the defaults made by the Access Seeker to the Adtewider; and

(i) the exercise by the Access Provider of any riglsiugpend or cease
supply of the Service under this FAD
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Annexure 1 of Schedule 5

Confidentiality undertaking form

[Amend where necessary]
CONFIDENTIALITY UNDERTAKING

of [employer’'s company nar{jehdertaking

company]) undertake to [full name of party who owns or psoviding the confidential
information as the case requirefr@vider]) that:

1

Subject to the terms of this Undertaking, | wkitep confidential at all times the
information listed in Attachment 1 to this Undeiitak (Confidential Information) that
is in my possession, custody, power or control.

| acknowledge that:

(@)

(b)

()

I will:

(@)

(b)

this Undertaking is given by me to [Providemn] ¢donsideration for [Provider]
making the Confidential Information available to fioe the Approved Purposes
(as defined below);

all intellectual property in or to any part thie Confidential Information is and
will remain the property of [Provider]; and

by reason of this Undertaking, no licence ghtiis granted to me, or any other

employee, agent or representative of [undertakiogppany] in relation to the
Confidential Information except as expressly preddn this Undertaking.

only use the Confidential Information for:

(1) the purposes listed in Attachment 2 to this emaking; or
(i) any other purpose approved by [Provider] intivg;

(the Approved Purpose$,

comply with any reasonable request or direcfrmm [provider] regarding the
Confidential Information.

Subject to clause 5, | will not disclose any lod Confidential Information to any other
person without the prior written consent of [Prearid

I acknowledge that | may disclose the Confidémtieormation to which | have access to:



Paged3of 110

€)) any employee, external legal advisors, indepenexperts, internal legal or
regulatory staff of [undertaking company], for tApproved Purposes provided
that:

0] the person to whom disclosure is proposed tariagle the person)is
notified in writing to [Provider] and [Provider] bapproved the person as
a person who may receive the Confidential Infororatiwhich approval
shall not be unreasonably withheld;

(i) the person has signed a confidentiality undertakmghe form of this
Undertaking or in a form otherwise acceptable toyRier]; and

(i)  a signed undertaking of the person has already $&med on [Provider];
(b) if required to do so by law; and

(c) any secretarial, administrative and supportff,stavho perform purely
administrative tasks, and who assist me or anyopersferred to in paragraph
5(a) for the Approved Purpose.

I will establish and maintain security measuresafeguard the Confidential Information
that is in my possession from unauthorised access, copying, reproduction or
disclosure and use the same degree of care aslanpnoerson in my position would use
to protect that person’s confidential information.

Except as required by law and subject to pardgifpbelow, within a reasonable time
after whichever of the following first occurs:

(@) termination of this Undertaking;

(b) my ceasing to be employed or retained by [uadkérg company] (provided that |
continue to have access to the Confidential Infoionaat that time); or

(c) my ceasing to be working for [undertaking comygan respect of the Approved
Purposes (other than as a result of ceasing toniq@oged by [undertaking
companyy));

| will destroy or deliver to [Provider] the Configgal Information and any documents or
things (or parts of documents or things), constigjtrecording or containing any of the
Confidential Information in my possession, custqatywer or control.

Nothing in this Undertaking shall impose an oélign upon me in respect of
information:

(@) which is in the public domain; or

(b) which has been obtained by me otherwise tham fiProvider] in relation to this
Undertaking;

provided that the information is in the public domand/or has been obtained by me by
reason of, or in circumstances which do not invowe breach of a confidentiality
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undertaking or a breach of any other obligatioradfidence in favour of [Provider] or
by any other unlawful means, of which | am aware.

9 I acknowledge that damages may not be a sufficemedy for any breach of this
Undertaking and that [Provider] may be entitledspeecific performance or injunctive
relief (as appropriate) as a remedy for any breachthreatened breach of this
Undertaking, in addition to any other remedies lawée to [Provider] at law or in equity.

10 The obligations of confidentiality imposed bystbndertaking survive the destruction or
delivery to [Provider] of the Confidential Informam pursuant to paragraph 7 above.

Signed: Dated:

Print name:
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ATTACHMENT 1

Any document, or information in any document pr@ddby [provider] to [undertaking
company] which [provider] claims is confidentialfenmation for the purposes of this
Undertaking.
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ATTACHMENT 2

[Approved purpose(s)]
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Schedule 6 — Suspension and termination

6.1.

6.2.

The Access Provider may immediately suspend thplgb a Service or access to
the Access Provider's Network, provided it notiftee Access Seeker where
practicable and provides the Access Seeker withuah notice as is reasonably
practicable:

(a) during an Emergency; or

(b) where in the reasonable opinion of the Access Berythe supply of that Service
or access to the Access Provider's Network may pdbeeat to safety of persons,
hazard to equipment, threat to Network operationess, integrity or Network
security or is likely to impede the activities afthorised persons responding to an
Emergency;

(c) where, in the reasonable opinion of the AccessiBeoyvthe Access Seeker’s
Network or equipment adversely affects or threateraffect the normal
operation of the Access Provider’'s Network or asdeshe Access Provider’'s
Network or equipment (including for the avoidanéeloubt, where the Access
Seeker has delivered Prohibited Traffic onto theess Provider's Network);

(d) where an event set out in clauses 6.7(a) to (ilisgc

and is entitled to continue such suspension uadiklje case requires) the relevant
event or circumstance giving rise to the suspenisambeen remedied.

If:
(@) the Access Seeker has failed to pay monies payaldler this FAD;
(b) the Access Seeker’s use of:
() its Facilities;
(ii) the Access Provider’s Facilities or Network; or
(inany Service supplied to it by the Access Pdars,
(iv)is in contravention of any law; or
(c) the Access Seeker breaches a material obligatidaruhis FAD

(Suspension Eventand:

(d) as soon as reasonably practicable after becomiageant the Suspension
Event, the Access Provider gives a written noticthe Access Seeker:

(i) citing this clause;

(i) specifying the Suspension Event that has occurred;
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(i) requiring the Access Seeker to institute remediaba (if any) in respect
of that event; and

(iv) specifying the action which may follow due to ddes to comply with the
notice,

(Suspension Notickand:

(e) the Access Seeker fails to institute remedial acii® specified in the
Suspension Notice within 10 Business Days aftegivaty the Suspension
Notice (in this clause 6.1, tliemedy Period,

the Access Provider may, by written notice givethsAccess Seeker as soon as
reasonably practicable after the expiry of the Riéynfeeriod:
(H refuse to provide the Access Seeker with the Servic

(i) of the kind in respect of which the Suspension Ewais occurred,;
and

(i) a request for which is made by the Access Seekarthe date of the
breach,

until the remedial action specified in the Suspam$iotice is completed or the
Suspension Event otherwise ceases to exist; and

(g) suspend the provision of the Service until the @ialeaction specified in the
Suspension Notice is completed.

For the avoidance of doubt, subclause 6.1(a) doeapply to a Billing Dispute that
has been notified by the Access Seeker to the Adeesrider in accordance with the
Billing Dispute Procedures set out in this FAD.

In the case of a suspension pursuant to clauséh@ Bccess Provider must reconnect
the Access Seeker to the Access Provider's Netandkrecommence the supply of
the Service as soon as practicable after therengel exists a reason for suspension
and the Access Provider must do so subject to palybyethe Access Seeker of the
Access Provider’s reasonable costs of suspensibnegonnection.

If:
(@) an Access Seeker ceases to be a carrier or caseagee provider; or

(b) an Access Seeker ceases to carry on businespérioa of more than 10
consecutive Business Days or

(c) inthe case of an Access Seeker, any of the reakogeounds specified in
subsection 152AR(9) of the CCA apply; or

(d) an Access Seeker breaches a material obligatioeruhis FAD, and:
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6.8.
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(i) that breach materially impairs or is likely to ntaa#ly impair the ability of
the Access Provider to deliver Listed Carriage Bessto its customers;
and

(i) the Access Provider has given a written noticdéofirst-mentioned party
within 20 Business Days of becoming aware of tleabin Breach
Notice); and

(i) the Access Seeker fails to institute remedial acii® specified in the
Breach Notice within 10 Business Days after recgjthe Breach Notice
(in this clause 6.4, thRemedy Period,

(e) the supply of the Service(s) to the Access Seek&blken suspended pursuant
to the terms and conditions of this FAD for a pdrod three months or more,

the Access Provider may cease supply of the Sewider this FAD by written
notice given to the first-mentioned party at amydiafter becoming aware of the
cessation, reasonable grounds or expiry of the Bgreriod specified in the
Breach Notice (as the case may be).

A party must not give the other party both a SuspenNotice under clause 6.1 and a
Breach Notice under clause 6.4 in respect of:

(@) the same breach; or

(b) different breaches that relate to or arise fromslme act, omission or event or
related acts, omissions or events;

except:

(c) where a Suspension Notice has previously been giovdre Access Seeker by
the Access Provider in accordance with clauserbrispect of a Suspension
Event and the Suspension Event has not been eechfi the Access Seeker
within the relevant Remedy Period specified in s&a6.1; and

(d) where an Access Seeker has not rectified a SugpeBsent, then
notwithstanding clause 6.4(d)(ii), the time perfodthe purposes of clause
6.4(d)(ii) will be 20 Business Days from the expafythe time available to
remedy the Suspension Event.

For the avoidance of doubt, a party is not requicepirovide a Suspension Notice
under clause 6.1 in respect of a breach beforag@iBreach Notice in respect of that
breach under clause 6.4.

Notwithstanding any other provision of this FADther party may at any time
immediately cease the supply of the Service urtdsrRAD by giving written notice
of termination to the other party if:

(&) an order is made or an effective resolution is @és$sr winding up or
dissolution without winding up (otherwise than tbe purposes of solvent
reconstruction or amalgamation) of the other paoty;
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(b)

(€)

(d)

(e)

(f)

(9)

(h)

(i)
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a receiver, receiver and manager, official managsrtroller, administrator
(whether voluntary or otherwise), provisional lidator, liquidator, or like
official is appointed over the undertaking and @y of the other party; or

a holder of an encumbrance takes possession ahttertaking and property of
the other party, or the other party enters or psepdo enter into any scheme of
arrangement or any composition for the benefitotreditors; or

the other party is or is likely to be unable to gaydebts as and when they fall
due or is deemed to be unable to pay its debtsipatso section 585 or any
other section of th€orporations Act 200{Cth); or

as a result of the operation of section 459F orathgr section of the
Corporations Act 200{Cth), the other party is taken to have failedamply
with a statutory demand; or

a force majeure event substantially and adverdtdgtang the ability of a party
to perform its obligations to the other party, conés for a period of three
Months; or

the other party breaches any of the terms of aritg ddans, security or like
agreements or any lease or agreement relatingndisant equipment used in
conjunction with the business of that other pagtated to the supply of the
Service under this FAD; or

the other party seeks or is granted protection fitsrareditors under any
applicable legislation; or

anything analogous or having a substantially sinaféect to any of the events
specified above occurs in relation to the othetypar

The cessation of the operation of this FAD:

(@)

(b)

does not operate as a waiver of any breach bytg pany of the provisions
of this FAD; and

is without prejudice to any rights, liabilities obligations of any party which
have accrued up to the date of cessation.

Without prejudice to the parties’ rights upon temation of the supply of the Service
under this FAD, or expiry or revocation of this FAibe Access Provider must refund
to the Access Seeker a fair and equitable propodighose sums paid under this
FAD by the Access Seeker which are periodic inrea#&und have been paid for the
Service for a period extending beyond the date biciwthe supply of the Service
under this FAD terminates, or this FAD ceases i@ledfect, subject to any invoices
or other amounts outstanding from the Access Sdekée Access Provider. In the
event of a dispute in relation to the calculatiomoantum of a fair and equitable
proportion, either party may refer the matter fapdte resolution in accordance with
the dispute resolution procedures set out in Sdeetlof this FAD.
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Schedule 7 — Liability and indemnity

7.1

7.2

7.3

7.4

7.5

7.6

Subject to clause 7.2, each Party’s liabitityespect of:

€) the 12 month period commencing on the dathefirst supply of the Service
under this FAD is limited to the aggregate amouwnd pr payable by the
Access Seeker to the Access Provider for the Seprovided by the Access
Provider in that initial 12 month period;

(b) any subsequent 12 month period commencinghgraaniversary of the date
of the first supply of the Service under this FALimited to the aggregate
amount paid or payable by the Access Seeker tAd¢bess Provider for the
Service provided by the Access Provider in the batm period immediately
prior to that anniversary.

For the purposes of this clause 7.1, Liability esisvhen the act or omission giving
rise to the Liability occurs, not when any claimmade by a party under this FAD in
connection with that Liability.

The liability limitation in clause 7.1 does ragply to the Access Seeker’s liability to
pay the Charges for the Service provided underRAD, or the Parties’
indemnification obligations under clauses 7.3 add 7

Each Party indemnifies the other Party agailhdéioss arising from the death of, or
personal injury to, a Representative of the otlatyP? where the death or personal
injury arises from:

(@) an act or omission that is intended to caleseh or personal injury; or
(b) a negligent act or omission;
by the first Party or by a Representative of thst Party.

Each Party indemnifies the other Party agjaiti Loss arising from any loss of, or
damage to, the property of the other party (ompttogerty of a representative of the
other Party), where the loss or damage arises from:

(@) an act or omission that is intended to céns®or damage to property; or
(b)  anegligent act or omission;
by the first Party or by a Representative of thet fParty.

Each Party indemnifies the other Party agaith&oss arising from a claim by a third
person against the Innocent Party to the extentlieaclaim relates to a negligent act
or omission by the first Party or by a Represemtatif the first Party.

Subject to clauses 7.3 and 7.4, a Party hasahdity to the other Partjor or in respect
of any consequential, special or indirect Lossnyr lass of profits or data.
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7.9
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7.11

7.12
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A Party has no Liability to the other Pdidy or in relation to any act or omission of, or
any matter arising from or consequential upon atypoaomission of, any end-user of
a Party or any other third person who is not a Bsgmtative of a Party.

The Indemnifying Party is not obliged to indefyithe Innocent Party under this
Schedule 7 to the extent that the liability thejeabof the indemnity claim is the
direct result of:

€)) a breach of this FAD;

(b) an act intended to cause death, personalinpuioss or damage to property;
or

(© a negligent act or omission;
by the Innocent Party.

The Indemnifying Party is not obliged to indefy the Innocent Party under this
Schedule 7 or for in respect of a claim broughiregdahe Innocent Party by an end-
user of the Innocent Party, or a third person witiom the Innocent Party has a
contractual relationship, to the extent that thed.onder such claim could have been
excluded or reduced (regardless of whether sudhlality actually was excluded or
reduced) by the Innocent Party in its contract whi end-user or third person.

The Innocent Party must take all reasonablesdb minimise the Loss it has suffered
or is likely to suffer as a result of an event giyrise to an indemnity under this
Schedule 7. If the Innocent Party does not takisaeable steps to minimise such
Loss then the damages payable by the Indemnifyamty Phust be reduced as is
appropriate in each case.

A Party’s liability to the other Party foo&s of any kind arising out of the supply of
the Service under this FAD or in connection with telationship established by it is
reduced to the extent (if any) that the other Peatyses or contributes to the Loss.
This reduction applies whether the first Partyédllity is in contract, tort (including
negligence), under statute or otherwise.

The Indemnifying Party must be given full doat of the defence of any claim by a
third party that is the subject of an indemnity endlause 7.3 or 7.4, including,
subject to the Indemnifying Party first obtainirg twritten consent (which must not
be unreasonably withheld) of the Innocent Parthéoterms thereof, the settlement of
such a claim.



