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1.

On 10 April 2012, the Australian Competition andh@emer Commission
(ACCC) announced its decision not to oppose the propasedisition of Austar
United Communications Limitedd(star) by FOXTEL Management Pty Ltd
(FOXTEL) (the proposed acquisition), subject to undertakings accepted by the
ACCC on 9 April 2012the undertakings) pursuant to section 87B of the
Competition and Consumer Act 2010 (Cth) (theAct). The ACCC decided that the
proposed acquisition, in conjunction with the unaleings, would be unlikely to
have the effect of substantially lessening comipetiin any market in
contravention of section 50 of the Act. .

The ACCC made its decision based on the informaironided by the merger
parties and information arising from its marketumnggs. This Public Competition
Assessment outlines the basis on which the ACCEheshits decision on the
proposed acquisition, subject to confidentialitysiolerations.

Public Competition Assessment

3.

To provide an enhanced level of transparency aodepiural fairness in its
decision making process, the ACCC issues a Puldingetition Assessment for
all transaction proposals where:

® a merger is opposed,;

® a merger is subject to enforceable undertakings;

= the merger parties seek such disclosure; or

® amerger is not opposed but raises important ighaeshe ACCC considers
should be made public.

This Public Competition Assessment has been issaeduse FOXTEL'’s



proposed acquisition of Austar United Communicati@imited is subject to
court enforceable undertakings.

5. By issuing Public Competition Assessments, the AGBES to provide the
public with a better understanding of the ACCC’slgsis of various markets and
the associated merger and competition issuessdtaérts the public to
circumstances where the ACCC'’s assessment of theetition conditions in
particular markets is changing, or likely to change

6. Each Public Competition Assessment is specifibéoparticular transaction
under review by the ACCC. While some transacti@ppsals may involve the
same or related markets, it should not be assuhadhe analysis and decision
outlined in one Public Competition Assessment ldllconclusive of the ACCC’s
view in respect of other transaction proposalgah matter will be considered
on its own facts.

7.  Public Competition Assessments outline the ACCGitsgipal reasons for
forming views on a proposed acquisition at the tiheedecision was made. As
such Public Competition Assessments may not defaiytidentify and explain
all issues that the ACCC considers arise from @gsed acquisition. Further, the
ACCC'’s decisions generally involve consideratioroth non-confidential and
confidential information provided by the mergertpgs and market participants.
In order to maintain the confidentiality of partiguinformation, Public
Competition Assessments do not contain any contialinformation or its
sources.

The Parties
FOXTEL

8. FOXTEL is owned by Telstra Corporation Ltd (50%gwWs Corporation Ltd
(25%), and Consolidated Media Holdings Limited (35%he ownership
structure of FOXTEL is depicted in Figure 1, below.
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FOXTEL

9. FOXTEL is Australia’s largest subscription teleaisiprovider delivering
audiovisual content to more than 1.6 million resitlal subscribers in
metropolitan Australia.

10. FOXTEL delivers more than 200 channels, includirghtdefinition (HD)
content, covering news, sport, general entertainpmeovies, documentaries,
music and children’s programming.

11. Other FOXTEL services include:

services delivered through Telstra Mobile

live broadcasts on Virgin Australia aircraft

delivery of content via subscribers’ personal cotai
delivery of content via Microsoft Xbox

on demand programming via the internet.

12. FOXTEL had revenue of $2.1 billion in 2010-11.

Austar United Communications Limited

13. Prior to its acquisition by Foxtel, Austar wasddton the Australian Securities
Exchange. Liberty Global, an international medimpany based in the United
Kingdom, owned a 54.2% indirect majority inter@sustar as at 31 March
2011. The remainder of the issued capital wereiplylield.



14.

15.

16.

Austar had more than 750,000 subscribers. Austarvsrage area was
approximately 2.4 million homes in regional andafukustralia, as well as the
Gold Coast, Darwin and Hobart.

Austar provided over 180 “premier” channels andHCBChannels.

Austar had a 50% stake in XYZnetworks (a 50/50tjeenture with FOXTEL).
XYZnetworks was the exclusive owner and/or distidbwf twelve key channels
including Arena, a number of Lifestyle-branded afela and VHL1.

Other Industry Participants

Content producers, owners and suppliers

17.

18.

Content suppliers provide audiovisual content sghta number of different
formats, including stand alone programs or serigsagrams (e.g. drama
programming and sports events) to broadcasterde@ois supplied to
subscription television providers as channels analel groups. Content suppliers
source both domestic and international content frigints holders such as movie
studios, sporting bodies (eg. the AFL and NRL)wa# as from local production
companies and commercial broadcasters producingmebim-house’.

FOXTEL is also a wholesale supplier of original gnamming and aggregates its
own linear channels using programs produced bproFOXTEL as well as
acquired from other content suppliers. Channeldymred by FOXTEL in this
way include FOX8 and the Comedy Channel.

Suppliers of content to consumers

19.

Content is supplied to end consumers in a numbeags:
= through subscription television services supplieera@able and satellite
(FOXTEL and Austar)

= by digital terrestrial signals produced by commarand national free-to-air
(FTA) broadcasters (including ABC, SBS, Seven, Nine Benlf

= through over the top subscription television sexsisupplied via internet
protocol (PTV) (such as Fetch TV and FOXTEL on T-Box)

1 These broadcasters also offer ‘catch-up’ servid@are consumers can view certain programs over the

internet after they have been broadcast througtethestrial signal.



= through linear channels, catch-up and streaminteooisupplied over the
internet to various devices including computersagphones and tablets
(e.g., iTunes, Apple TV, Google, YouTube, interresidy TVs, Sony
Playstation). This includes video on demand sesvéteeamed or downloaded
over the internet to various devices, on both rastaational TVOD) or
subscription §VOD) basis.

= streaming or downloads of content to mobile devioekiding smart phones
and an array of new ‘pad’ and ‘tablet’ style desgie¢hich can access
audiovisual content based on pay-per-view and sidtgn models (e.g.,
Telstra’s mobile FOXTEL, Vodafone/3)

= rentals and sale of digital video discs.

Telecommunications providers

20. There are a number of telecommunications provihefgistralia, such as
Telstra, Optus, iiNet and TPG, which provide telacaunications services such

as fixed line telephony, broadband and relatedicesyMany of these providers
also offer some form of audiovisual content to ttlceistomers.

21. Telstra is a 50% shareholder in FOXTEL and isntfagor wholesale and retail
supplier of telecommunications services in Austrahcluding:

= |ocal, national, long-distance, international anabite telephony

= proadband access and content

= data and internet services (including through TaIBigPond)

= wholesale services to other carriers, carriagecseproviders and ISPs
= advertising, search and information services (thho8ensis); and

=  subscription TV.

22. In addition to the above services, FOXTEL and Talagreed in 2011 to provide
FOXTEL content on the Telstra T-Box by way of IPTd/end consumers in
metropolitan areas of Australia. The T-Box is atdigset top box which connects
a television to a broadband service in order toidminternet delivered and free-

to-air entertainment. A range of FOXTEL packagesaailable for Telstra
customers to acquire through the T-Box.

Timing
The following table outlines the timeline of keyeews in this matter.

| Date | Event |




26-May-11
16-Jun-11
22-Jul-11

11-Aug-11
19-Aug-11

14-Oct-11
28-Nov-11
7-Mar-12
20-Mar-12
27-Mar-12
5-Apr-12

9-Apr-12
10-Apr-12

ACCC commenced review under the Merger Review RBGaiidelines.
Closing date for submissions from interested psrtie

ACCC published a Statement of Issues outliningrigdiminary competition
concerns.
Closing date for submissions relating to Stateréigsues.

ACCC requested further information from the menggries. ACCC timeline
suspended pending receipt.

ACCC received further information from the mergartges. ACCC timeline
recommenced. New decision date of 30 November gtifidated

ACCC timeline suspended at the request of FOXTEalltaw it to make
further submissions.

ACCC commenced market inquiries on a draft s.87@euiaking proffered
by the parties. ACCC timeline recommenced withrahdative decision date
of 29 March 2012.

Closing date for submissions relating to draft B.8Rdertaking.

ACCC timeline suspended to allow FOXTEL and the &G continue
negotiations on the draft s.87B undertaking.

ACCC timeline recommenced providing an indicatieeidion date of 10
April 2012

87B undertaking accepted by ACCC.

ACCC announced it would not oppose the proposedisitign with the
undertaking.

Market inquiries

23. The ACCC consulted widely with industry participairicluding subscription
television providers, FTA television operators, teoh owners,
telecommunications companies, internet serviceigess ( SPs), other current

and potential suppliers of content to consumersiaghaistry groups.

Statement of | ssues

24. The ACCC published a Statement of Issues on 2220l{ identifying a number
of potential competition concerns. In the Statenodéi$sues the ACCC stated its
preliminary view that the proposed acquisition wblikely lead to a substantial
lessening of competition in the following markets:

= the national market for the supply of subscriptielevision services;

= the national market for the acquisition of audiaeiscontent; and

= a number of markets for the supply of telecommuioca products.

With/without test

25. In assessing a merger pursuant to section 50 ;A¢hehe ACCC considers the
effects of the merger by comparing the likely cotitppe environment post-
merger if the merger proceeds (the “with” posititm}jhe likely future



26.

competitive environment if the merger does not peatc(the “without” position).

During its assessment of the proposed acquisitienACCC took into account a
number of potential future scenarios. Where relgvaese are discussed in the
analysis below.

M ar ket definition

27.

28.

The ACCC considered that the following two marke&e most relevant to the
assessment of the competitive impact of the prapasquisition:

= the national market for the retail supply of suln television services;
and

= a number of regional markets for the supply ofdixeoadband and fixed
voice telephony products.

The ACCC also considered the impact of the propasedisition in content

acquisition markets and in the supply of subsaiptelevision services to

consumers on the Gold Coast.

National market for the supply of subscription television services

29.

The ACCC formed the view that there was a natiomalket for the supply of
subscription television services. Other sourcesupply of audiovisual content to
end consumers including FTA television, mobile ThAd audiovisual content
delivered on a transactional basis, including dkerinternet, were not
sufficiently close substitutes to be considerethexsame market as subscription
television services.

Characteristics of subscription television services

30.

31.

Subscription television providers typically delivepackage of multiple linear
television channels, each of which generally canfoto a particular genre or
subject (such as children’s television or sporntihsription television usually
includes niche programming and often repeat progriaag at different times and
dates.

Subscription television is provided to subscrilfersa fee and is delivered to
subscribers’ televisions, traditionally via cablesatellite distribution systems.
However, based on information available to the ACERTV appeared to be
emerging as a potentially significant alternatiedivcery mechanism through
which subscription television could be providecta consumers.



Subscription video on demand services

32. The ACCC also considered that SVOD services wkedylito become closer
substitutes for traditional subscription televisiparticularly for certain types of
content such as movies. SVOD exhibits many of #mescharacteristics as
subscription television. SVOD typically involvestbonsumer paying a regular
fixed fee for a selection of aggregated contene ost significant difference
from other subscription television services is that consumer has a significant
degree of freedom to determine the scheduling aacige composition of
programming.

FTA television services

33. The ACCC recognised that FTA television operatorspete to some extent
with subscription television providers for the slyppf audiovisual content to end
consumers.

34. The ACCC formed the view that FTA television was$ asufficiently close
substitute to be considered in the relevant mddtahe purposes of this
competition analysis. The ACCC considered thatthalability of FTA
television, in combination with other sources ofliavisual content, would be
likely to provide an ultimate competitive constitaio subscription television, but
that other subscription television services weoset substitutes. If there was a
market with multiple subscription television seevigroviders, the competition
between those providers would be significantly etaand more vigorous than
between the subscription television providers and gelevision broadcasters.

Other audiovisual content delivery services

35. The ACCC considered that mobile television servigege unlikely to be close
substitutes for subscription television serviceswiver, the ability for a
subscription television service provider to be ableffer a roaming service (on
tablet devices or mobile phones) in conjunctiorhvait as an adjunct to their
main television service, was considered to be afiasing importance in the
marketplace and may improve the attractivenesasfe subscription television
services.

36. The ACCC also considered that there was limitedstuition between
subscription television services and audiovisuakeot acquired by consumers
on a transactional basis, including physical mogal and online TVOD. On
the basis of the available information, the ACC@sidered that these types of
services were more complementary to other typesidiovisual content delivery
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services than substitutes for them, either beiiged at different times or places
than those services, or as a supplement to thakevésual content delivery
services. Like mobile content services, TVOD searsiwere considered to be
important services to be offered in conjunctiomsan adjunct to the core
subscription television offer.

Conclusion

37.

In conclusion, the ACCC considered there was anatimarket for the supply of
subscription television services, delivered by digyribution method including
cable, satellite and IPTV. The ACCC considered 8\DD was likely to

become a closer substitute for subscription teiewisver time, particularly in
relation to certain types of content such as moBeased on available
information, the ACCC considered that other souofesipply of audiovisual
content to end consumers including FTA televisionpile TV and audiovisual
content delivered on a transactional basis, inalgidiver the internet, were not
sufficiently close substitutes to be considerethexsame market as subscription
television services.

National market for the acquisition of audiovisual content

38.

39.

40.

The ACCC formed the view that there was a natiomaiket for the acquisition
of audiovisual content.

The ACCC recognised that in this market, the clessrof competition between
subscription television and FTA providers variedr Eertain types of content, for
example individual entertainment programs and sspagting events,
subscription television providers and FTA televisaperators compete.
However, for other types of content such as corapieear channels, FTA
television provided little or no constraint on saoifjstion television.

The ACCC did not consider it necessary to decidethdr there were separate
markets for the acquisition of particular contenich as the major sporting rights.

Regional markets for the supply of telecommunications services

41].

The ACCC considered that it was also relevant sessthe competitive impact
of the proposed acquisition in a number of releval@icommunications product
markets in regional areas, in particular, in relatio the supply of broadband,
fixed voice telephony and mobile telephony. Howet@r the purposes of this
review, it was not necessary for the ACCC to pedgidefine the product or
geographic dimensions of these markets.



Barriersto Entry

42.

43.

44,

The ACCC assessed the nature and extent of angiisaio entry or expansion in
the market for the supply of subscription televisgrvices to end consumers.
The ACCC also considered whether barriers to emtgxpansion in this market
would increase as a result of the proposed acmunsit

The ACCC considered that the most significant kesrio entry and expansion in
this market were related to:

® infrastructure; and

® access to content.

The ACCC also considered that issues relating inhgaaccess to an established
customer base were relevant to access to contergrisa

Barriersto entry: Infrastructure

45,

46.

47.

The ACCC considered that the sunk costs relatéldetinfrastructure required to
establish a subscription television service distel, by either a cable or
satellite, were very high and likely to be consatemsurmountable. As a result,
the ACCC considered that new entry to this marketable or satellite would be
highly unlikely.

However, the ACCC considered that there were a rumbtechnological
developments which were likely to facilitate thd out of subscription television
services using IPTV. The ACCC considered that tlleselopments had the
potential to lower the infrastructure barriers trg for subscription television
service providers. In this regard, the ACCC notexléntry of FetchTV as well as
other competitors.

Accordingly, the ACCC considered that while theaastructure barriers to entry
in the subscription television market were previpwery high, particularly over

traditional networks, they were reducing over tiamel would continue to break

down in line with technological developments.

Barriersto entry: Compelling content

48.

The ACCC considered that the most significant kato entry in the market for
the supply of subscription television to consunvesis the acquisition of certain
audiovisual content including on an exclusive hasis
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49.

50.

51.

The ACCC consulted widely on this issue to asceittae nature and extent of the
barriers to entry and expansion arising from congsclusivity. Market
participants identified an inability to access catffipg content as the most
significant barrier to entry in the market for thepply of subscription television.

The ACCC also formed the view that, even in theesabs of the proposed
acquisition, the acquisition of certain audioviscahtent rights on an exclusive
basis was a significant barrier to entry in the ketifor the supply of subscription
television. Through the acquisition of content oreaclusive basis, FOXTEL
and Austar had been able to attract large numidenscoconsumers, which in
turn increased the attractiveness of their platfotoncontent rights holders. This
further enhanced their ability to obtain contentaonexclusive basis and attract
additional subscribers.

Moreover, the ACCC considered that the increasabtt sif the merged firm
would, to some extent, further increase the abdftthe merged firm to obtain
some content on an exclusive basis, particulanhjesat for which FOXTEL and
Austar bid independently. This may have had thecefdf further increasing
barriers to entry.

Competition Analysis

52.

53.

54.

The ACCC considered that, in the absence of themaking, the proposed
acquisition would have the effect, or be likelyhtave the effect, of substantially
lessening competition in:

= the national market for the retail supply of suln television services;
and

= a number of regional markets for the supply ofdixeoadband and fixed
voice telephony products.

The foundation of the ACCC'’s concern was that tfegpsed acquisition would:
®  bring together the two market participants in Aalksérwho had a substantial

customer base in subscription television and adecessmpelling content;
and

= extend Telstra’s 50% ownership from one of thosetayers (i.e.
FOXTEL), to both of them (i.e. FOXTEL and Austar).

Based on information obtained during the coursisakview of the proposed
acquisition, the ACCC considered that three prinslinyctural issues were

-11-



55.

56.

generally relevant to competition in telecommunara and audiovisual markets
in the context of the proposed acquisition:

® access to content delivery infrastructure;
® access to compelling content; and

= an established substantial subscription televisistomer base.

The ACCC considered that Austar had a distinctestdblished substantial
customer base; actual or potential independensadoecompelling content; and
access to satellite content delivery infrastructiitee proposed acquisition would
consolidate these three core structural underpgsnim FOXTEL.

Without the proposed acquisition, there would hagen greater potential for
competition between Austar and FOXTEL and Telstréne subscription
television and telecommunications markets. Thag¢micdl competition could
have unfolded in a number of ways. The ACCC comsmli¢hat the two most
likely scenarios were:

= Austar independently entering into telecommunicetimarkets by offering
consumers bundles comprising subscription telenmisamtent and
telecommunications services or entering allianciéls \8Ps to offer such
bundles; and/or

= the breaking down of historical geographic broatidghts demarcation
between FOXTEL and Austar, particularly through ¢ineergence of national
content delivery competition using IPTV.

Telecommunications markets

57.

58.

The ACCC considered that if the proposed acquisipimceeded:

= Telstra’s ownership of 50% of a combined FOXTEL-tusvould be likely
to limit the development of competition in mark&isthe supply of fixed
broadband and fixed voice services; and

= Telstra, by virtue of its shareholder relationshith FOXTEL, would be
likely to obtain preferential access to audiovist@itent from FOXTEL and
the proposed acquisition would have extended tha@tage to the distinct
geographic areas serviced by Austar.

Further, as telecommunications networks and IPTiMinaed to develop, the
ACCC considered that it would be likely that it iddlbecome increasingly
important for retail telecommunications servicevyders to be able to offer
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consumers bundles comprised of subscription tgl@vicontent with fixed voice
and broadband services in order to be able to ctangftectively with other retail
telecommunications service providers. The incregasnportance and value of
bundling compounded the ACCC’s competition concamnsng from the
proposed acquisition because:

= entry by Austar into telecommunications markets Mdaecome both more
likely to occur and more likely to have a signifta@ompetitive impact
absent the acquisition, given Austar’s ability tfieocompelling subscription
television content; and

= the competitive advantage enjoyed by Telstra biy&iof its shareholder
relationship with FOXTEL and consequently, the idetntal effect of
extending this relationship to Austar, would beslkto increase.

Subscription television market

59. Without the proposed acquisition, the ACCC consddhat as
telecommunications networks and content deliveagfpims developed and
improved, FOXTEL and/or Austar would have beenliike develop IPTV
services that were differentiated from their exigtsatellite and cable
subscription television services.

60. Additionally, the ACCC considered that FOXTEL andstar were likely to have
an incentive to supply their differentiated IPT\\8ees on a national basis. Over
time, this would make it increasingly likely thaethistorical geographic
demarcation of broadcast rights between FOXTELAumstar would have broken
down. For this differentiated competition to becetive, FOXTEL and/or Austar
would not have needed to replicate all of theiekiéd¢ broadcast content in an
IPTV service, and the content on those servicekldmave continued to be
developed over time.

61. The ACCC considered that FOXTEL and Austar wouldehiaeen in the best
position to access the necessary rights to destopg competitive national
IPTV products, either directly or in partnershighwother parties such as Telstra
or other telecommunications service providers, miteir existing relationships
with content suppliers arising from access to astexy substantial subscription
television customer base.

Conclusion

62. The ACCC was concerned that the proposed acquisitauld have:

13-



= foreclosed potential future competition between HBK and Austar in the
supply of subscription television services, patacly by way of IPTV
delivery;

= foreclosed potential future competition betweersiraland Austar in the
supply of telecommunications services; and

= allowed the merged entity to leverage its substhntistomer base in the
national market for the retail supply of subscopttelevision services to
acquire IPTV rights on an exclusive basis and cgueetly constrain
competitive entry or expansion by other parties.

Other issues

Content acquisition

63.

64.

65.

The ACCC also considered whether the proposed sitiqui was likely to result
in a substantial lessening of competition in thiéamal market for the acquisition
of audiovisual content.

The ACCC noted that FOXTEL and Austar previouslgmaiited joint bids or
otherwise aggregated their buying power for paldicaontent, particularly many
sports rights. In instances where FOXTEL and Austre jointly bidding or
aggregating their buying power, the ACCC considéhned the proposed
acquisition was unlikely to substantially change tompetitive dynamic in
relation to the acquisition of audiovisual contgyarticularly for cable and
satellite distribution rights.

The ACCC considered that to the extent that cortipetin the market for the
acquisition of audiovisual content was likely toibgacted by the proposed
acquisition, any such effect was further limitechagsult of the undertaking. As
outlined below, the undertaking precludes FOXTHEinfracquiring certain
audiovisual content for distribution on IPTV onexclusive basis. The
undertaking is intended to limit the ability of FOEL to take advantage of its
increased subscriber base arising from the propasggisition, to achieve
favourable contract terms. This gives new competitioe opportunity to acquire
certain content and compete with FOXTEL in the reafir the supply of
subscription television services. The ACCC notes thuch of the content for
which FOXTEL and Austar did not submit joint bidsaggregate their buying
power is subject to the non-exclusivity prohibitionthe undertaking.
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Supply of subscription television to consumers on the Gold Coast

66.

67.

While FOXTEL and Austar otherwise supplied subdaiptelevision services in
different geographic markets, they overlapped éngihpply of subscription
television services to residential and commeraigt@mers in the Gold Coast
region. FOXTEL and Austar each standardised magmenhts of their respective
subscription television offerings on a nationalibgmcluding the pricing of
packages). The ACCC'’s investigations found thatetheere some differences
between the offerings of FOXTEL and Austar to costos on the Gold Coast
(which generally reflected differences in the nadilboffers of the two
companies), but did not consider that the diffeesneere meaningful enough
that the removal of this choice to customers onGb&l Coast would constitute a
substantial lessening of competition for the puegsasf the Act.

The ACCC also considered that the undertaking haghotential to increase
competition in subscription television markets, @hcould be of benefit to
customers on the Gold Coast.

Undertaking

68.

On 9 April 2012, the ACCC accepted a court enfdsteandertaking from
FOXTEL, pursuant to section 87B of the Act.

Key elements of the undertaking

69.

70.

The core element of the undertaking is an obligatio FOXTEL not to acquire
certain distribution rights to certain independemritent on an exclusive basis.
These distribution rights include IPTV and some it@odistribution rights, but
exclude most satellite and cable distribution sgfithe undertaking also prevents
FOXTEL from acquiring those same rights from anydran ultimate
shareholder, or related entity of an ultimate shalder, acquires those rights on
an exclusive basis.

The content protected by the undertaking include=al channels offered by
independent content suppliers, subscription videdemand (SVOD) rights from
independent content suppliers for programs thatiader licence for their linear
channel, linear movie rights and current SVOD maigats from 50% of the
major movie studios and 50% of eight named indepenstudios, movie TVOD
rights and library SVOD movie rights. The undertakalso prevents FOXTEL
from preventing a party which acquires any of thewve rights from offering a
‘companion’ mobile service using that content.
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71.

72.

73.

As the ACCC'’s competition concerns primarily rethte competition using
IPTV technology, FOXTEL will retain the ability tacquire exclusive rights for
the distribution of content by cable, satellite amdbile networks to mobile
devices (other than ‘companion’ mobile rights).

In addition, the undertaking aims to further lowarriers to entry by providing
necessary signal access to linear channels distdbay independent content
suppliers (and which FOXTEL itself distributes t® subscribers) to third parties.

The undertaking also extends FOXTEL's Special Asdéisdertaking, so that
content providers can access Austar subscribexgkhss the existing
arrangements for FOXTEL subscribers. The Speciakss Undertaking
provides terms on which content providers are abbccess FOXTEL set top
boxes for the purpose of providing services to FEK'E customers.

Objective of the undertaking

74.

75.

76.

The objective of the undertaking is to addressAGE€C’s concerns about
competitive detriment that would otherwise aris@ assult of the proposed
acquisition.

As outlined above, the ACCC considered that as etarknd content delivery
technologies developed, IPTV was likely to be &aal area of potential
competition between FOXTEL and Austar. In additias IPTV was a
developing content delivery mechanism, it exhibigdamic characteristics
which created the potential for new entrants ihermarket, provided that the
merged entity was unable to act to prevent thisrgimg competition.

Thus, the undertaking aims to address the ACCQisems by preventing
FOXTEL from entering into arrangements with certeamtent suppliers to
acquire content on an exclusive basis so as tderampeting content
aggregators and/or telecommunications service geosito bid to acquire rights
to content which can be provided as part of an IB&Wice. Such exclusive
arrangements would have had the potential to stéie entry in the IPTV sector
before new entrants were able to achieve suffigeale in the market to
effectively compete with incumbent providers focess to that content.

2 Special Access Undertaking to the Australian Cditipe and Consumer Commission under
Subdivision B of Division 5 of Part XIC of thErade Practices Act 1974 (Cth) executed by FOXTEL
Management Pty Ltd for and on behalf of the FOXTRrtnership and FOXTEL Cable Television Pty
Ltd on 1 December 2006
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7.

78.

79.

By reducing exclusive rights to content, the utalang aims to lower barriers to
entry and allow new or enhanced competition inctaemunications and
subscription television markets. The undertakimgsaio make available
sufficient attractive content to emerging compesitm enable them to develop
competitive and sustainable IPTV offers.

The undertaking is directed at reducing FOXTEL'8igh directly or indirectly,
to take advantage of its substantial subscribez tiasbtain exclusive rights to
attractive content. This in turn is intended toserg opportunities for smaller
competitors or new entrants to develop attractosgent services and grow a
sufficient subscriber base to be able to maintath@ntinue to develop
competitive IPTV offers after the undertaking hapieed. The ACCC considers
that this approach is most likely to reduce basrterentry without dampening
incentives for content suppliers or subscriptidavision operators to be
innovative and competitive.

The undertaking does not prevent FOXTEL from acggiexclusive rights in
relation to individual sports. The ACCC considetieat to the extent that
FOXTEL's (and its shareholders’) ownership of egiila sports rights may raise
competition concerns, these concerns existed imaimely of the proposed
acquisition.

Ultimate shareholders and the undertaking

80.

81.

82.

While the undertaking contains some provisionsrevent FOXTEL'’s ultimate
shareholders acting to circumvent FOXTEL'’s obligas in the undertaking, the
ACCC did not consider that it was necessary for@myOXTEL'’s ultimate
shareholders to be a party to the undertakingderaio address the ACCC'’s
competition concerns.

The ACCC considered that there is a meaningfuetbfice in incentives between
FOXTEL’s ultimate shareholders in relation to caritacquisition and supply. In
particular, the non-Telstra shareholders may have@entive to allow FOXTEL
to acquire IPTV rights and supply content to a drange of parties, including
competitors or potential competitors of Telstra.

The ACCC also considered that the incentive of editmate shareholder to
undertake costly exclusive content acquisitionscivimay have defensive
benefits to FOXTEL is muted by virtue of them ohlving a partial
shareholding in FOXTEL.
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83.

The undertaking also prohibits FOXTEL from biddjogtly or in concert with
any of its ultimate shareholders for exclusive tsgior any of the content that
FOXTEL is prohibited from acquiring exclusively bye undertaking. This
prohibition is intended to prevent FOXTEL'’s ultirraghareholders from taking
advantage of any increase in content buying polaarREOXTEL gains from the
acquisition of Austar’'s customer base.

Duration of the undertaking

84.

85.

86.

The term of the undertaking is 8 years from the @at which the undertaking
commenced (8 April 2012). The ACCC considered thiastwas an appropriate
length of time for the undertaking to be in foroe two main reasons.

Firstly, all of the exclusive content supply agresns between FOXTEL and
independent content suppliers in existence at @be af the undertaking will have
expired by 2016, meaning that third parties shéwalde a number of years after
this date to negotiate content supply arrangemeithi®ut FOXTEL having the
ability to acquire the relevant rights on an exsledasis.

Secondly, the ACCC considered that this periodnétshould be sufficient to
give new entrants the ability to enter the mar&efpr existing players to expand,
and achieve sufficient scale to be able to comipetfee market without the
protections given by the undertaking.

Conclusion

87.

On the basis of the above, and taking into accthentindertakings proposed by
FOXTEL and accepted by the ACCC, the ACCC formexiview that the
proposed acquisition of Austar United Communicaibmited by FOXTEL
would not be likely to have the effect or be likétyhave the effect of
substantially lessening competition in any markatontravention of section 50
of the Act.
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