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Glossary

Capitalised terms not listed in this glossary aréefined in section 14.1 of the
accepted Hunter Valley Access Undertaking, avalalol the ACCC’s website.

ACCC
ARTC
consist

draft revision

gtkm

Hunter Valley Rail Network

HVCCC
HVAU

Initial Indicative Access

Charges

Interim Indicative Access

Charges

IPART
June 2011 HVAU

kgtkm
NCIG
NPC
NSWMC
PN
PWCS

Proposed Variation

QR
TOP

Australian Competition and Consumer Commission
Australian Rail Track Corporation

A train ‘consist’ is the group of cars (irding wagons and
locomotives) which make up the train

A draft revised version of the HVAddovided by ARTC to
the ACCC on 8 March 2012

Gross tonne kilometres

The rail network in thiunter Valley owned and operated
by ARTC and covered by the HVAU

Hunter Valley Coal Chain Coordinator

Hunter Valley Access Undertaking prescribing
arrangements for access to ARTC'’s Hunter Valley Rai
Network.

Charges proposed by ARTC to apply to the Initial
Indicative Services

Charges for the Interim Indicative Services to be
determined by ARTC in accordance with subsectid® 6f
the HVAU.

Independent Pricing and Regulatory Tribunal

The Hunter Valley Access UndertgKiHVAU) accepted
by the ACCC on 29 June 2011

Thousand gross tonne kilometres
Newcastle Coal Infrastructure Group
Newcastle Port Corporation

New South Wales Minerals Council
Pacific National

Port Waratah Coal Services

ARTC'’s proposed variation t® dane 2011 HVAU,
submitted on 2 December 2011

QR National
Take or pay



Summary

This Position Paper sets out the Australian Cormipatand Consumer Commission’s
(ACCC'’s) preliminary view of Australian Rail Track Corptian’s (ARTC’S)
application to vary the Hunter Valley Access Undkirig accepted by the ACCC on
29 June 2011 (théune 2011 HVAU. ARTC submitted the variation application (the
Proposed Variation) on 2 December 2011. Section 4.17 of the June BDMAU
required ARTC to submit this Proposed Variation.

The ACCC may consent to a variation of an acceptegss undertaking if it thinks it
appropriate to do so in accordance with s. 44ZZA&{&he Competition and
Consumer Act 201(Cth) the Act).

The Proposed Variation relates to the determinaifdhe efficient train configuration
for the Hunter Valley rail network, and the implemtegtion of the Initial Indicative
Service and associated Indicative Access Chardespiirpose of the variation is to
contribute to achieving the most efficient utilisatof coal chain capacity in the
Hunter Valley.

This Position Paper sets out the ACCC'’s preliminaeyvs on the Proposed
Variation. The ACCC will make a decision after caolesing the information and
industry views provided in response to this Positaper.

ACCC preliminary view

It is the preliminary view of the ACCC that the cheteristics of the Initial Indicative
Services proposed by ARTC are appropriate. In sumprttze ACCC considers that:

=  ARTC has addressed the requirements in sectionof.the June 2011 HVAU for
determining the Initial Indicative Service(s)

= adoption of the Initial Indicative Services by AsseHolders is likely to improve
network efficiency by making better use of ovecalal chain capacity.

The ACCC'’s views on the proposed Initial Indicatiervices are discussed in more
detail in Chapter 4 of this Position Paper.

However, the ACCC has concerns about the apprepeas of the proposed Initial
Indicative Access Charges and aspects of the agadti the Proposed Variation.

The ACCC considers that the Initial Indicative Ass€harges should provide pricing
signals that promote efficient use of and investnieoal supply chain
infrastructure. While below-rail services are oahe component of the capacity of
the overall coal supply chain, the ACCC considked the charges for below-ralil
services should reflect the efficient costs of jmlong those services and their
consumption of network capacity, and thereby prentio¢ efficient use of below-rail
infrastructure.

The ACCC is concerned that the proposed Initialdative Access Charges may not
provide appropriate pricing signals for efficieisewof and investment in coal supply



chain infrastructure. In particular, the ACCC ig satisfied that the magnitude and
direction of the proposed relativities appropriatedflect the relative costs incurred in
providing those services and their relative consionpof coal chain capacity.

In addition, the ACCC is concerned that ARTC hatspmnovided sufficient
explanation of how prices for other services predidn the network will be
determined. Specifically, ARTC has not providedmiation on how it intends to set
charges for the Interim Indicative Services ancéptioal access rights in relation to
the Initial Indicative Access Charges. As a reghi, ACCC may be unable to satisfy
itself that the ‘package’ of access charges wiMte appropriate incentives for
efficient use of network and coal chain capacity.

In the ACCC'’s view, greater pricing transparencyuldaallow Access Holders to
understand the basis for the pricing relativitippleed by ARTC, which would inform
their own investment decisions and assist themakimng efficient use of the coal
supply chain.

The ACCC'’s views on ARTC'’s proposed Initial Indivat Access Charges are
discussed further in Chapter 5 of this PositionePap

The ACCC also has concerns about the draftingeftioposed Variation. In
particular, the ACCC considers that the applicatibthe dispute resolution
provisions in the Proposed Variation remains uncal is unlikely to be
appropriate. While ARTC'’s draft revision to the posed Variation, provided to the
ACCC on 8 March 2012, appears to address some®&@CC'’s concerns, the
ACCC is of the view that several drafting issuagsaa outstanding. The ACCC'’s
concerns are discussed in Chapter 6 of this Podftaper.

Consequently, the ACCC's preliminary view is noatept the Proposed Variation
in its current form. However, the ACCC is of thewithat if ARTC were minded to
submit a revised version of the Proposed Variatidrich incorporated the
amendments in ARTC's draft revision and addressedACCC'’s concerns, the
ACCC would be likely to accept the revised variatisubject to the information and
views provided in response to this Position Paper.

In the event that the ACCC does not consent taiati@an of the HVAU to adopt the
Initial Indicative Services and Initial Indicativccess Charges, Access Holders
would still able to run the efficient train configuions as non-Indicative Services and
seek to negotiate appropriate charges with ART@eAs Holders may avalil
themselves of the dispute resolution provisiont@June 2011 HVAU in relation to
charges for non-Indicative Services if they disagiith a charge formulated by
ARTC.

Stakeholder views

The ACCC is seeking comments on its preliminarywieegarding the Proposed
Variation lodged by ARTC. In particular, the ACC&e&s comments on the questions
included in this Position Paper, ARTC’s proposednges as contained in the draft
revision, and the additional changes suggestetidACCC in this Position Paper.
Submissions by interested parties are due on Taurad May 2012.



1 Introduction

On 29 June 2011 the Australian Competition and Gores CommissionXCCC)
accepted, pursuant to Division 6 of Part IlIA of thompetition and Consumer Act
2010(Cth) {he Act), an access undertaking submitted by AustraliahTRack
Corporation ARTC) for its rail network in the Hunter Valley (tileine 2011
HVAU).

Under s. 44ZZA(7) of the Act, the ACCC may condera variation of an accepted
access undertaking if it thinks it appropriate ¢ost having regard to the matters
listed in s. 44ZZA(3}. ARTC submitted a variation requetiié Proposed
Variation) in accordance with s. 44ZZA(7) on 2 December 201 Proposed
Variation relates to the determination of the alithdicative Service in accordance
with section 4.17 of the June 2011 HVAU.

The ACCC is assessing whether it is appropriatectept the Proposed Variation
under Part Il1A of the Act.

ARTC also provided a draft revision of its Propo$ediation @raft revision), to the
ACCC on 8 March 2012. The Proposed Variation, deftsion, and supporting
submissions are available on the ACCC'’s website.

The ACCC has chosen to release this Position Pagiting out its preliminary views,
to obtain further information and industry viewsatssist it in making its decision on
the Proposed Variation. As such, this is not a &rdecision of the ACCC, but a
statement of the ACCC'’s views on:

= aspects of the Proposed Variation which the ACCSiers are likely to be
appropriate;

= aspects of the Proposed Variation which the ACCSickers may not be
appropriate; and

= the additional explanation and supporting informatiwhich if provided by
ARTC, would enable the ACCC to be assured thaPtioposed Variation is likely
to improve the efficiency of the Hunter Valley caaipply chain.

The ACCC seeks comments from stakeholders onelgmpnary views, after which
the ACCC will form a decision. In particular, th&€C&C seeks comments on ARTC’s
proposed changes as contained in the draft reyitheradditional changes suggested
by the ACCC in this Position Paper, and the ACCG@esvs on the additional
information that would assist it in making a demrsiTo assist the parties, this
Position Paper includes questions related to kayes on which the ACCC
particularly seeks feedback.

1 See chapter 3 of this document.



1.1 The ACCC'’s preliminary view

It is the preliminary view of the ACCC that the cheteristics of the Initial Indicative
Services proposed by ARTC are appropriate. HowekerACCC has concerns about
the proposed Initial Indicative Access Chargesaspbcts of the drafting of the
Proposed Variation. The ACCC considers that amentbrie the Proposed Variation
are required. The ACCC also notes that while ART®?&dt revision appears to
address some of the ACCC'’s concerns, several issoesn outstanding.

The ACCC'’s concerns particularly relate to:

= the transparency of ARTC’s method for determinimg Initial Indicative Access
Charges;

= the efficiency implications of the associated pracdifferentials and the likely
impact of the proposed charges on the use of ttveonle and coal chain capacity;
and

= the application of the dispute resolution provisiom the Initial Indicative Access
Charges and Interim Indicative Access Charges.

The ACCC considers that the Initial Indicative Seevand Initial Indicative Access
Charges should provide pricing signals that proneffieient use of and investment in
coal supply chain infrastructure. In forming thisw, the ACCC has had regard to the
following considerations which it considers aretigaitarly relevant to its assessment
of the Proposed Variation:

= the objects of Part IlIA of the Act, which incluttee promotion of economically
efficient operation of, use of and investment ia itfrastructure by which
services are provided;

= the pricing principles in s. 44ZZCA of the Act, whiinclude that access pricing
regimes should provide incentives to reduce castéh@rwise improve
productivity; and

= subsection 4.17 of the June 2011 HVAU, which rezpithat ARTC select the
coal train configuration which it considers willpresent the most efficient
utilisation of coal chain capacity when comparethi other coal train
configurations tested.

While below-rail services are only one componerthefcapacity of the overall coal
supply chain, the ACCC considers that the pricorgoelow-rail services should
reflect the efficient costs of providing those seeg and their consumption of
network capacity, thereby promoting the efficiesé wf below-rail infrastructure.

Accordingly, the ACCC considers that it is impottémat Access Holders have
sufficient information regarding the basis for fivecing relativities applied by ARTC,
in order to inform their own investment decisionsl anake efficient use of the coal
supply chain. The ACCC considers that ARTC shou@Vigle greater transparency
around the pricing methodology it intends to usditferentiate charges.



This additional information would also enable thé @C to assess whether access
charges are likely to promote more efficient usarad investment in coal supply
chain infrastructure. Based on the information ART&S provided, the ACCC is
concerned that the proposed Initial Indicative Asc€harges do not reflect the
relative consumption of coal chain capacity by ipatar services and may not
provide appropriate pricing signals. Further, ia #bsence of sufficient explanation
of how charges for other services (including theriim Indicative Access Charges)
will be determined in relation to the Initial Indittve Access Charges, the ACCC is
unable to satisfy itself that pricing relativitiasross services on the network will
provide appropriate efficiency incentives.

The ACCC also has concerns about several othecisspiethe Proposed Variation;
these are discussed in chapters 4 to 6 of thisrdent In particular, the ACCC
considers that the application of the dispute teégm provisions in the Proposed
Variation remains unclear, even with the amendmerdposed in ARTC's draft
revision, and is unlikely to be appropriate.

The ACCC'’s preliminary view is that it will not ceant to the Proposed Variation in
its current form as it is unlikely to be appropeiatiowever, the ACCC is of the view
that if ARTC were to:

= address the ACCC's concerns set out in this PosReaper; and

= submit a revised version of the Proposed Variatibich incorporated both the
amendments in ARTC’s draft revision and the ACC@@posed amendments in
this Position Paper,

then the ACCC would be likely to consent to a vasiaof the June 2011 HVAU in
accordance with that revised variation, subjectaiosultation on this Position Paper.

Table 1provides a summary of the issues the ACCC corsigeed to be addressed in
order for it to be appropriate for the ACCC to camisto a variation of the June 2011
HVAU. The reasons for the ACCC's views are setinuhe relevant section of this
Position Paper.



Table 1: Summary of amendments proposed by the ACCC

Issue

Description Reference

Pricing differentials

The ACCC considers that pineposed Initial ~ Sections
Indicative Access Charges do not appropriatelys.4.2 -
reflect the relative consumption of Coal Chain 5.4.3
Capacity by particular services and may not Page 45
provide appropriate signals for efficient use of
and investment in coal supply chain
infrastructure.

In particular, the low magnitude of the
differentials proposed by ARTC may reflect an
inappropriate allocation of costs to services and
may not create incentives to adopt the Initial
Indicative Services.

Also, the proposed TOP charge for the 82 wagon
service in Pricing Zone 1 is higher than the
current TOP charge for the 72 wagon service,
which does not provide the correct incentive for
Pricing Zone 3 producers to use the more
efficient 82 wagon service.

The ACCC is seeking industry’s views on these
aspects of ARTC'’s pricing approach.

Pricing transparency The ACCC considers that ARA@uEl provide Section

additional information to Access Holders 544
regarding the basis on which it differentiates Page 56
charges for particular services, in order to inform

their own investment and contractual decisions.

The ACCC also considers that ARTC should
provide further information about how it intends
to determine charges for other services
(including the Interim Indicative Access
Charges).



Issue

Description Reference

Dispute resolution —
Initial Indicative
Services

Dispute resolution —
Interim Indicative
Services

Determination of
Initial Indicative
Access Charges

Determination of
other charges

Varying existing
agreements

The ACCC considers that ARTC should amen&ection
the June 2011 HVAU to ensure that Access 6.3.2.2
Holders using the Initial Indicative Services carPage 63
access the dispute resolution provisions in

subsection 4.20 after the first calendar year.

More generally, the ACCC considers that the
drafting in section 4.20(i) should be revised to
make clear that the provisions in section 4.20
will apply to the Initial Indicative Services and
may also apply to the Interim Indicative Services
(and associated charges).

The ACCC considers that ARTC should make Section
clear whether the Interim Indicative Access 6.3.2.2
Charges will be subject to the dispute resolutioPage 63
provisions in subsection 4.20 or 4.15.

If subsection 4.20 applies, ARTC should clarify
whether the two-thirds requirement will apply
across all Access Holders using Interim and/or
Initial Indicative Services, or separately to those
Access Holders using Interim Indicative Services
and those using Initial Indicative Services. The
ACCC considers that applying the threshold
separately would be the preferred approach.

The ACCC considers that ARTC should make Section
clear in the drafting of subsection 4.17(c) that t6.3.4
Initial Indicative Access Charges will be Page 66
determined annually.

The ACCC considers that the revised June 208kction
HVAU should specify that charges for non- 6.3.4
Indicative Services will be determined by Page 66
1 November each year, at the same time as the
Indicative Access Charges.

The ACCC considers that the revised June 2013ection
HVAU should specify that Access Holders will 6.3.4

be given the opportunity to vary their Access Page 66
Holder Agreement during the Initial Period to

operate the Initial Indicative Services if the

Operators make those services available and the
Access Holders wish to operate those services.




If the ACCC does not accept ARTC’s Proposed Vargtthe June 2011 HVAU will
remain in effect, unless and until ARTC submitsidifer variation application which
can be accepted by the ACCC. Regardless of whetbd?Proposed Variation (or a
subsequent variation) comes into effect, partiesséil able to run the efficient train
configurations as non-Indicative Services. Accesklers may avail themselves of
the dispute resolution provisions in the June 28VYAU in relation to charges for
non-Indicative Services if they disagree with clesrgroposed by ARTC in relation
to these services.

1.2 Indicative timeline for assessment

The ACCC received the Proposed Variation from AR December 2011. Under
s. 44Z7ZBC(1) of the Act, the ACCC must make a deni# relation to the

application within the period of 180 days startatghe start of the day the application
was received (referred to as ‘the expected period’)

The Act also provides for ‘clock-stoppers’, meanihgt some days will not count
towards the 180 days of the expected period iracedrcumstances. In particular,
the clock is stopped where the ACCC publishes m@&dtviting public submissions
in relation to an undertaking application, or whtre ACCC gives a notice
requesting information in relation to an applicatfo

The end of the expected period will b& August 2012taking into account the
following ‘clock-stoppers’:

= 40 day period for submissions on the initial Cotedidn Paper
= 15 day period for ARTC's response to the ACCC’swuexj for information
= 14 day period for submissions to this Position Pape

The ACCC may make a final decision before this date

1.3 Making a submission
Submissions on the ACCC'’s Position Paper shouladoeessed to:

Mr David Salisbury

Deputy General Manager

Fuel, Transport and Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

2 See Appendix A of this document for further imfation on these provisions of the Act.



1.3.1 Due date for submissions

Submissions must be received by Thursday 24 Mag.201s in your interest that the
submission be lodged by this date, as s. 44ZZBbhe#RAct allows the ACCC to
disregard any submission made after this date.

1.3.2 Confidentiality

The ACCC strongly encourages public submissionged$na submission, or part of a
submission, is marked confidential, it will be pshed on the ACCC’s website and
may be made available to any person or organisapon request.

Sections of submissions that are claimed to beidential should be clearly
identified. The ACCC will consider each claim oindidentiality on a case by case
basis. If the ACCC refuses a request for confiddityi the submitting party will be
given the opportunity to withdraw the submissionvimole or in part.

For further information about the collection, usel @isclosure of information
provided to the ACCC, please refer to the ACCC ralibn“Australian Competition
and Consumer Commission / Australian Energy Regulatormation Policy — the
collection, use and disclosure of informatioavailable on the ACCC website.

1.4 Structure of this Position Paper
This Position Paper is structured as follows:

Chapter 2 - Backgroundsets out the process that led to the ACCC’s dati
accept the June 2011 HVAU and the background to@Rdbmitting the Proposed
Variation.

Chapter 3 — Decision-making frameworkprovides an overview of the matters that
the ACCC must have regard to when assessing agefueary an access
undertaking under Part IllA of the Act. The chaptso discusses other relevant
matters that the ACCC proposes to have regardassassing the Proposed Variation
to the HVAU.

Chapter 4 — The efficient train configuration discusses the characteristics of the
proposed Initial Indicative Service, including wihet ARTC has complied with the
requirements in the June 2011 HVAU.

Chapter 5 — Proposed chargeassesses the proposed Initial Indicative Access
Charges and the methodology which ARTC has uséddferentiate the charges for
particular services.

Chapter 6 — Drafting changesconsiders the drafting changes in the Proposed
Variation and the draft revision, including the bggtion of the dispute resolution
provisions.

Chapter 7 — The Final Indicative Servicesets out some matters the ACCC
considers relevant to the process for determirtiegrinal Indicative Service.



Appendix A — Legal framework provides additional information on the timeframes
for ACCC decisions on access undertaking applinatand formal information
requests under Part IIIA of the Act.
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2 Background

This chapter describes the Hunter Valley rail as@sangements, the context for
developing the efficient train configuration foethitial Indicative Services, and
industry consultation to date.

2.1 Regulatory arrangements

ARTC is a Commonwealth Government owned corporagstablished in 1998 for
the purpose of managing and providing access tdl#tienal Interstate Rail

Network. The Interstate Rail Network is subjecatoaccess undertaking accepted by
the ACCC on 30 July 2008.

The June 2011 HVAU regulates access to the Hurd#ey/Rail Network operated

by ARTC in New South Wales. ARTC has leased thetetuvialley Rail Network

from the New South Wales government under a 60 lgaae granted on 5 September
2004.

Capacity management arrangements at the exportaazhihg terminals at the Port of
Newcastle were authorised by the ACCC in Decembé#g 2with the aim of

improving overall supply chain performance and ooy ship queues forming off the
coast of Newcastle. The interaction between tHeneawork access undertaking and
the authorised capacity arrangements at the patavkey issue during assessment of
the June 2011 and previous versions of the HVAU.

The network was previously subject to an accessegdministered by the NSW
Independent Pricing and Regulatory TribunBIXRT ). As a consequence of the
decision to accept the June 2011 HVAU, access aégulis now governed by the
ACCC and the HVAU.

2.2 Industry context

ARTC is vertically separated, providing ‘below-tdarack access services and not
‘above-rail’ services such as haulage. Above ewises are provided by QR
National, Pacific National, XRail, Southern ShorthRailRoad and FLA Coal
Haulage.

The Hunter Valley rail network is predominantly dge transport coal from mines in
the Hunter Valley region to the Port of Newcastiedxport. Approximately 16 coal
producers have either existing or planned operstilmhe region. It was estimated in
2010 that the coal shipped on the network equatedaund $9 billion worth of
Australian export earnings per annéim.

See the ACCC website latttp://www.accc.gov.au/content/index.phtml/itemi@@7 38for further
details.

ARTC formally submitted two versions of the HVAdyior to the 23 June 2011 version which was
accepted by the ACCC. These previous versions sugymitted on 23 April 2009 and

7 September 2010 respectively.

®  NSWMC,Submission in response to the ACCC’s consultatapepin relation to ARTC's
proposed 2010 Hunter Valley Rail Network Accessddtadting 25 October 2010, p. 3.
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The rail network is also used to transport coatfithe region’s mines to domestic
customers such as power stations, and by non4adft including general and bulk
freight services (such as grain) and passengeicssrv

Significant growth in export coal tonnage carriegiothe Hunter Valley Rail
Network is expected over the next four years. ARTZD11-2020 Hunter Valley
Corridor Capacity Strategy Consultation Documeatest that based on indicative
contractual nominations provided to ARTC, expolatemand from the Hunter
Valley is projected to increase from 135mtpa torifa in 2012, 190mtpa in 2013,
209mtpa in 2014 and 216mtpa in 2015, where itstibilise at this levél The
ACCC understands that these export volumes areéng@mit upon investment across
the supply chain, including but not limited to: ptarminal expansions; upgrades of
arrival and departure roads at the port; removaro¥isioning from the port;
construction of holding roads to enable better saqing of trains in and out of the
port; and duplication or triplication of ARTC's tiia.

2.3 Development of the efficient train configuration

Sections 4.17 and 4.18 of the June 2011 HVAU regdRTC to submit two
variations during the term of the HVAU in relatitmthe Indicative Service and the
Indicative Access Charges.

These variations are required in order to develapgut in place price signals to
promote efficient consumption of capacity. The aagh provides for the evolution
of reference coal services as follows:

= Stage oneilnterim Indicative Services to apply from commeneat of the
HVAU in accordance with section 4.19.

= Stage two Initial Indicative Services to be developed withi months of
commencement in accordance with section 4.17.

= Stage three:Final Indicative Services to be developed withinn3onths of
commencement in accordance with section 4.18.

The Proposed Variation forms part of the transitmmards service characteristics
that will ultimately promote the efficient operatiof, use of and investment in
infrastructure.

The Initial Indicative Service characteristics @sgociated charges are expected to
provide pricing signals regarding the efficient somption of coal chain capacity
within the constraints of the existing infrastruetuFinal Indicative Service
characteristics will be determined following a mooenprehensive and robust
modelling and consultation process. The Final lathve Service and associated
access charges are intended to promote the effioogrsumption of coal chain

®  ARTC,2011-2020 Hunter Valley Corridor Capacity Stratéggnsultation DocumenMay 2011,
p. 3.
7 lbid, pp. 12-16.
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capacity given ‘optimised’ coal chain infrastruewand more advanced modelling
(discussed further in Chapter 7).

The Proposed Variation has been submitted by ARIT@der to implement the
Initial Indicative Services and proceed to ‘stage’tin accordance with section 4.17
of the June 2011 HVAU.

It should be noted that the ACCC’s assessmenteoPtbposed Variation will not
consider whether gtkm pricing is the appropriaieipg unit. The review of gtkm
pricing will be undertaken as part of the Finalitative Service assessment outlined
in subsection 4.18(b) of the June 2011 HVAU (‘stdgee’ of the process).

2.3.1 ARTC consultation with industry

In accordance with subsection 4.17(b), which rexputhat ARTC consult with

industry, ARTC issued a consultation document dio8ember 2011. This
consultation document outlined the process by whAiRi C had determined the
proposed efficient train configurations, includithg efficiency measures used and the
number of combinations considered. This processumdsrtaken in consultation with
the Hunter Valley Coal Chain Coordinatét(CCC).

As a result of this process ARTC determined thatGbal Train configuration which
would represent the most efficient utilisation afaCChain Capacity is the
combination of 96 wagon trains in Pricing Zonesid 2 and 82 wagon trains in
Pricing Zones 1 and 3.

ARTC gave interested parties two weeks to provmharoents in relation to its
proposal. Subsection 4.17(c) of the HVAU requirédTA to have regard to
submissions received prior to submitting to the ACBe characteristics of the Initial
Indicative Service and Indicative Access Chargekragquesting the ACCC'’s
approval to vary the HVAU.

2.4 ACCC public consultation process

The Act provides that the ACCC may invite publibsussions on an access
undertaking applicatiof.

The ACCC published a Consultation Paper on 13 Dbeer2011 inviting
submissions on the Proposed Variation. The ACCEived public submissions from
the following parties:

= Peabody

= Asciano

= Coal and Allied

ARTC, Industry Consultation Documer@ November 2011, pp. 5-6. Trains originating fitiAg
Zones 2 and 3 will pass through Pricing Zone letotg port.
®  Competition and Consumer Act 205044ZZBD(1).
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®= QR National

=  Port Waratah Coal Services (PWCS).

All public submissions are available on the ACCw&bsite at:
http://www.accc.gov.au/content/index.phtmi?itemI629416

2.5 ACCC request for information and ARTC draft
revision

On 15 February 2012 the ACCC sent a request fornmdtion to ARTC under
s. 44ZZBCA of the Act. ARTC provided an initial draf its response on

29 February 2012 and requested feedback from tte@QA@RTC provided a
finalised version of its response on 8 March 2012.

As part of its response to the ACCC'’s requestritwrimation, ARTC provided a draft
revision, with the aim of addressing certain quesiposed by the ACCC. The draft
revision was not submitted as a formal ‘replacemafthe Proposed Variation under
consideration by the ACCC. As such, the ACCC's sieai will relate to the Proposed
Variation. However, the ACCC has also providediprelary views on aspects of the
draft revision in this Position Paper. While thaftirevision addresses some of the
ACCC'’s concerns, a number of issues remain outstgrdthese are discussed in
chapters 4 to 6 of this document.

The ACCC'’s request for information, a public versaf ARTC’s response, and
ARTC's draft revision are available on the ACCC’shaite at:

http://www.accc.gov.au/content/index.phtml/item@38248.

2.6 ACCC request for information from the HYCCC

On 29 March 2012 the ACCC sent an informal regtershformation to the
HVCCC ! The purpose of the request was to assist the Ai@@@ly understanding
the current factors affecting the efficiency of thenter Valley coal supply chain, the
framework for modelling the Final Indicative Semviand better understanding the
broader industry context for the Proposed Variationmaking its request to the
HVCCC, the ACCC had regard to several submissiornise ACCC’s Consultation
Paper calling for the final modelling to be expedit

On 2 April 2012 the HVCCC provided a confidenti@asponse to the request for
information. The HVCCC advised that it intendedrtake its response available to
the members of the HVCCC Capacity Management Cotaejiet sub-committee of
the HVCCC'’s Board upon which all HYCCC membersra@esented.

10 This informal request for information was notied under s. 44ZZBCA of the Act and therefore

did not ‘stop the clock’ under s. 44ZZBC of the Act
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3 Decision-making framework

This chapter provides an overview of the framewarler which the ACCC will
make its decision on ARTC'’s Proposed Variation.

3.1 Legislative framework under Part IlIA

Under s. 44ZZA(7)(b) of the Act, an access providay withdraw or vary an access
undertaking at any time after it has been accepyatie ACCC, but only with the
consent of the ACCC.

If the ACCC consents to the variation, the providerequired to offer third party
access in accordance with the varied access uktgyta®\n access undertaking is
binding on the access provider and can be enfarcee Federal Court upon
application by the ACCC.

Subsection 44ZZA(7) allows the ACCC to consent w@aation of an accepted
access undertaking if it thinks it appropriate ¢ost, having regard to the matters
contained in s. 44ZZA(3), which are:

the objects of Part llIA of the Act, which are to:

= promote the economically efficient operation o w$ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets; and

= provide a framework and guiding principles to enege a consistent
approach to access regulation in each industry;

= the pricing principles specified in s. 44ZZCA o€tAct (see further below);
= the legitimate business interests of the provideh® service;

= the public interest, including the public intereshaving competition in markets
(whether or not in Australia);

= the interests of persons who might want accedsetsérvice;

= whether the undertaking is in accordance with aes& code that applies to the
service* and

= any other matters that the ACCC thinks are relevant

In relation to the pricing principles, s. 44ZZCAtbe Act provides that:

regulated access prices should:

There is currently no access code that applisetces provided under the HVAU.
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* be set so as to generate expected revenue foukated service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated
service or services; and

* include a return on investment commensurate wighrédgulatory and
commercial risks involved; and

® access price structures should:
= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

= not allow a vertically integrated access provideset terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesatohigher; and

® access pricing regimes should provide incentivesdoce costs or otherwise
improve productivity.

3.2 Other relevant matters

Under s. 44ZZA(3)(e) of the Act, the ACCC may calesiany other matters that it
thinks are relevant. In its assessment of the Begb¥ariation, the ACCC considers
that the June 2011 HVAU and the long term soluéind supply chain alignment are
relevant matters. These matters are discussed below

3.2.1 The June 2011 HVAU

The ACCC considers that the June 2011 HVAU, inipaldr the requirements in
subsection 4.17 and whether ARTC has complied thibse requirements, are
matters relevant to the current decision for theppse of s. 44ZZA(3)(e). The ACCC
notes that the Proposed Variation seeks to implétherrequirements contained in
section 4.17 of the June 2011 HVAU.

Subsection 4.17(a) requires that ARTC, in consoltawith the HVCCC:

(i) select a reasonable number of alternative Coal rai
configurations in addition to the Coal Train configtions
forming the Interim Indicative Services;

(i) test the consumption of Coal Chain Capacity byehoeal Train
configurations using the HVCCC modelling existiisgaathe
Commencement Date (including, to avoid doubt, ta chain
infrastructure constraints as used by existing H\@@Godelling)
unless otherwise agreed by ARTC and the HVCCC; and

(iii) select the Coal Train configuration whichdbnsiders will
represent the most efficient utilisation of Coab@hCapacity
when compared to the other Coal Train configurasivested.

Subsection 4.17(b) requires that ARTC consult whitnHVCCC, Access Holders and
Operators on the Initial Indicative Service seldatader subsection (a).
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Subsection 4.17(c) requires that ARTC request pipecval of the ACCC to vary the
HVAU to implement the Indicative Service, as folkw

(c) Within 5 months of the Commencement Date, and ladténg
regard to submissions from the consultation at satisn (b), ARTC
will:

(i) submit to the ACCC:

(A) the characteristics of the initial indicative sesgiselected
as a result of the process described in subse¢#prand

(B) the indicative access charges for the initial iradice
service; and

(i) seek the approval of the ACCC to vary this Undéntako
provide for the adoption of the initial indicatigervice and
indicative access charges applicable until ART Cetlgys and
the ACCC accepts the indicative service and indieatharges
under section 4.18.

These arrangements for determination of the Iniitidicative Service were the result
of consultation between ARTC and coal industry staitders during the development
of the June 2011 HVAU.

The ACCC considers that ARTC’s compliance with taguirements in section 4.17
of the June 2011 HVAU is in the interests of coalustry stakeholders as it will
promote more efficient use of the Hunter Valley natwork in the interim, and is a
step toward providing efficient investment sigralsndustry.

3.2.2 The long term solution and supply chain alignment

In its decision to accept the June 2011 HVAU theCA&Owas of the view that the
‘long term solution’ for the Hunter Valley expoma supply chain, and the
significance of the Hunter Valley rail network twat supply chain, were relevant
‘other matters’ to which to have regard under £24(3)(e). The ACCC also
recognised the desirability of facilitating ‘aligemt’ across the different elements of
the supply chain to seek to achieve the objecteesht by the long term solutidh.

A detailed overview of the long term solution i$ get in the ACCC’s March 2010
Draft Decision in relation to an earlier versiontioé HVAU*® In summary, the long
term solution refers to steps taken by participantbe Hunter Valley export coal
industry to address capacity constraints that Imapacted the supply chain for
several years.

12 ACCC,Final Decision 29 June 2011, pp. 31-3.
13 ACcCC,Draft Decision 5 March 2010, pp. 41-7.
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Key stages in the process for developing the leng tsolution, which has been
driven by industry participants in conjunction wrtgulatory bodies, have included:

= areview of the coal chain operations in 2008 leyHon. Nick Greiner AC, and
the subsequent development of a framework to gowerexpansion and
management of the chain (the Greiner Review);

= the agreement of an Implementation Memorandum inl 009 between export
terminal operators PWCS and Newcastle Coal Infuagire Group (NCIG), and
Newcastle Port Corporation (NPC), to address isaiiasscapacity management
at the port; and

= the authorisation by the ACCC in December 200®n§lterm ‘Capacity
Framework Arrangements’ agreed between and putaiahy the port terminal
operators and NPC.

The ACCC'’s decision to accept ARTC’s June 2011 H\WA&k another key step in
the implementation of the long term solution.

The ACCC continues to view the promotion of aligmtigetween the Hunter Valley
rail network and other elements of the Hunter fatleal chain as a key consideration
in its assessment of the Proposed Variation. ThEB& of the view that the
alignment will promote the interests of access eeeind the public interest, and is
likely to promote the efficient operation of, udeanod investment in the Hunter
Valley rail network.

The ACCC also continues to recognise that thegarmalent considerations are to be
viewed alongside the legitimate business inter&sfRTC as the access provider and
the interests of parties using the network othantlo transport coal (that is, non-coal
users).

Accordingly the ACCC is of the view that alignmeainsiderations are a relevant
factor in assessing the Proposed Variation in azrore with s. 44ZZA(3)(e). These
considerations are discussed further in Chaptétdissdocument.
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4  The efficient train configuration

This chapter sets out the ACCC'’s preliminary vi@msparticular aspects of ARTC'’s
Proposed Variation, including the determinationhef efficient train configuration
and the proposed Initial Indicative Services.

4.1 The proposed Initial Indicative Services

ARTC is required under subsection 4.17 of the 01l HVAU to follow a process
for determining the Initial Indicative Service, whiincludes the following steps:

= select a reasonable number of coal train configuratin addition to those
forming the Interim Indicative Services (subsectoh?(a)(i))

® in consultation with the HVCCC, select the coaintreonfiguration which will
represent the most efficient utilisation of coahichcapacity, given the HVCCC
modelling existing at the commencement of the 01 HVAU (including
infrastructure constraints as used by HVCCC maugll{subsections 4.17(a)(ii)
and (iii))

= consult with industry on the proposed Initial Irative Service (subsection
4.17(b)).

In the Proposed Variation, ARTC has proposed theviing Initial Indicative
Services as providing for the most efficient uéitisn of coal chain capacity:

= for services commencing in Pricing Zones 1 andtgaia with the following
characteristics:

= 96 wagon train length

= 30 tonne maximum axle load

» 60 kph maximum speed (loaded)
= 80 kph maximum speed (empty)

= for services commencing in Pricing Zone 3, a traith the following
characteristics:

= 82 wagon train length
= 25 tonne maximum axle load
= 80 kph maximum speed (loaded)

= 80 kph maximum speed (empty).
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4.2 Submissions in response to the Consultation Paper

The ACCC received a number of submissions on tbpgsed Initial Indicative
Services in response to the 13 December 2011 QGatieul Paper. Below is a
summary of the submissions.

4.2.1 Peabody

Peabody submitted that ARTC has not consideredfigaisnt number of
configurations and that the modelling is not adeahenough. Peabody suggested that
the modelling should have included:

= entry and exit points to the network;
= geographic spread; and
* encouraging alignment in capital investment betwagmsve/below rait?

4.2.2 QR National

QR submitted that the process undertaken by ARTE ‘@aanpletely inadequate’ as
ARTC should have considered the impact of abovesféiciency in its modelling,
which QR suggested affects overall transportatstto coal producets.

QR also submitted that ARTC should have considsystem velocity as an
efficiency indicator, driven by cycle times. In atiloh, QR stated that the time and
resource constraints placed on the modelling psohkase limited the value of the
modelling outputg®

QR considered that its trains are more efficieotrfran above rail perspective, as it
uses more efficient locomotives and could haulap20 wagons if another
locomotive was added.

Consequently QR stated that the Initial IndicaBezvice is of limited value in
guiding investment decisiori8.

4.2.3 Asciano

Asciano supported the conclusion that longer trpneside more coal chain capacity
than shorter trains. Asciano submitted, howevet, sbme of the modelling
assumptions used by ARTC could have been varied exiample, the assumptions
that fix the capacity at 160mtpa and ignore thedotpf congestiof’

PeabodySubmission in response to Australian Rail Trackp@oation’s Proposed Variation to
the June 2011 Hunter Valley Coal Network Accessadaling 25 January 2012, p. 3.

QR NationalQR National's submission in response to the AC@®'ssultation Paper on ARTC's
application to vary the HVAU to implement the &litindicative Service27 January 2012, p. 2.
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6 Ibid., pp.7-8.
" Ibid., pp.4-5.
8 Ibid., p. 5.

19 Asciano,Submission to the ACCC in relation to the ACCC Qttaton Paper on Australian Rail

Track Corporation’s Hunter Valley Rail Network AssdJndertaking variatior7 January 2012,
pp. 6, 7-8.
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Asciano noted that there may be one loop (the Saladlpw loop) in Pricing Zone 2
in which the 96 wagon train does not fit. Asciambed however, that email
correspondence with ARTC clarified that the 96 wagain length is actually 1540m
long and not 1570m as contained in ARTC’s docum@hts

4.2.4 Coal and Allied

Coal and Allied (C&A) supported the conclusion tlaatger trains represent more
efficient use of capacity.

C&A submitted that of the metrics used by ARTC &etmine the efficient train
configuration (path utilisation, average vesseluguand number of consists to
compare each train configuration), path utilisai®the best measure of efficiency
given a fixed throughput as it reflects the extenwhich spare network capacity
remains available to industry to support growth/andope with unforeseen
variability in the coal chaif

C&A considered that the other metrics used by ARIF€inappropriate, but noted
that their inclusion does not appear to have altére outcomé®

4.3 ACCC view

The ACCC has assessed the efficient train configurgroposed by ARTC in terms
of ARTC’s compliance with the relevant requirementthe HVAU and the expected
impact on efficient use of coal chain capacity thatld result from adoption of the
efficient train configuration.

4.3.1 Compliance with the June 2011 HVAU

The ACCC considers that ARTC’s compliance with taguirements in section 4.17
is a relevant factor in its assessment of the Fyegd/ariation in accordance with

s. 447ZA(3)(e). ARTC submits that it has followde requirements of section 4.47.
The ACCC has identified three key components & phocess:

= selection of a reasonable number of train configoma

determination of the most efficient train configiima

= consultation with the HYCCC and industry.

20 Asciano,Submission to the ACCC in relation to the ACCC @tation Paper on Australian Rail

Track Corporation’s Hunter Valley Rail Network AsseUndertaking variatior27 January 2012,

pp. 9-10.

Coal and Allied Submission in response to the Australian Compataiod Consumer

Commission’s Consultation Paper In relation to Aakan Rail Track Corporation’s Hunter

Valley Rail Network Access Undertaking variati@d January 2012, p. 4.

2 bid., p. 5.

% bid., p. 5.

2 ARTC, Application by ARTC to vary the Hunter Valley Ascesidertaking to provide for the
initial indicative services and initial indicativeccess charge® December 2011, section 2.3
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This section discusses ARTC's response to eadogktrequirements and the
ACCC'’s view on whether the requirements have beenessed.

4.3.1.1 Selection of a reasonable number of train configurtions for testing

Subsection 4.17(a)(i) requires that ARTC seled@asonable number of trains in
addition to those forming the Interim Indicativer8ees, as described in Table 2.

Table 2: Interim Indicative Services

Interim Indicative Segments Indicative Service Assumptions
Service

Indicative Service 1  Pricing Zones 1 and 20 tonne maximum axle load
60 kph maximum speed (loaded)
80 kph maximum speed (empty)
91 wagon train length section run
times as per applicable Hunter Valley
standard working timetable

Indicative Service 2  Pricing Zones 1 and 2 30 tomagimum axle load
60 kph maximum speed (loaded)
80 kph maximum speed (empty)
74 wagon train length section run
times as per applicable Hunter Valley
standard working timetable

Indicative Service 3  Pricing Zones 1 and 3 25 tomagimum axle load
80 kph maximum speed (loaded)
80 kph maximum speed (empty)
72 wagon train length section run
times as per applicable Hunter Valley
standard working timetable

Table source: See June 2011 HVAU, subsection 4.19.

ARTC states in its supporting submission that ‘tueonstraints imposed by the
limited time frame, testing only of combinationateither already existed and/or had
been previously developed by the HYCCC was feasBle order to comply with
subsection 4.17(a)(i), ARTC selected two alterra@oal Train configurations as
described in Table 3.

% ARTC, Supporting Documentatioi2 December 2011, p. 4.
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Table 3: Alternative Services

Alternative Service Segments Indicative Service Agmptions

Alternative PZ1/2 Pricing Zones 1 and 230 tonne maximum axle load

Service 60 kph maximum speed (loaded)
80 kph maximum speed (empty)
96 wagon train length section run
times as per applicable Hunter Valley
standard working timetable

Alternative PZ3 Pricing Zones 1 and 3 25 tonne maximum axle load
Service 80 kph maximum speed (loaded)
80 kph maximum speed (empty)
82 wagon train length section run
times as per applicable Hunter Valley
standard working timetable

Table source: See ARTSupporting Documentatiod December 2011, p. 16.

In response to the ACCC's information request AR¥F@vided additional
information to clarify the train consists that makethe Initial Indicative Services.
This information is contained in Table 4.

Table 4: Train consist assumptions

PZ1/2 Alternative service 1 (96 wagon) Max length  Max train length
(m) (m)
Wagons (e.g. NHDH, NHEH, PHYH) 15.38
1543
Locomotives (e.g. TT, XRN, 5000) 22
PZ3 Alternative service 3 (82 wagon) Max length  Max train length
(m) (m)
Wagons (e.g. NHDH, NHEH, PHYH) 15.38
1350
Locomotives 22

Table source: See ARTResponse to ACCC Information Requ@StFebruary 2012, p. 7.

ARTC also stated that the ‘dimensions of the Ihindicative Service rely on
materially shorter wagons compared to the majaitthe older style current flee®’.

Consequently, the ACCC has concluded that sone ¢f@erators may need to invest
in replacing existing wagons with newer shorter @reggin order to move to the
efficient train configurations that make up theiadiindicative Services.

% ARTC,Response to ACCC Information Requ8dtlarch 2012, p. 8.
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In relation to the assumptions in the modellingausedetermine the Initial Indicative
Services, the ACCC notes that subsection 4.17¢jines that ARTC use ‘the
HVCCC modelling existing as at the CommencemeneQacluding, to avoid doubt,
the coal chain infrastructure constraints as ugeekisting HVYCCC modelling)’. In
accordance with subsection 4.18(a), the deternoinati the Final Indicative Service
‘will be a more robust modelling exercise than theeéd for selecting the initial
Indicative Service under section 4.17 and will uat# scenarios under which System
Assumptions are also varied in addition to the @ain configurations’.

ARTC has used only those configurations that alyeadisted or had already been
developed by the HVCCC at the time the Initial badive Service was being
determined.

The ACCC notes Peabody’s concerns that an insefficiumber of train
configurations were considered during the processgétermining the Initial
Indicative Service.

The ACCC acknowledges ARTC'’s position that the apph adopted was necessary
due to time constraints. The ACCC accepts thatvwioealternative services in Table 3
are a ‘reasonable’ number of alternative servioeshe purposes of compliance with
the requirements in subsection 4.17(a)(i) of theel2011 HVAU.

However, in the ACCC's view the limited number tiEanative services considered
highlights the need to undertake a more robust eoisgn of alternatives in the final
modelling for the determination of the Final Indiea Service. The ACCC notes that
several submissions advocated accelerating thtepso(see Chapter 7).

4.3.1.2 Determining the efficient train configuration

Subsections 4.17(a)(ii) and (iii) require that AR#&St the consumption of Coal
Chain Capacity by the selected configurations,gisikisting HYCCC modelling, and
select the Coal Train configuration which it comsglwill represent ‘the most
efficient utilisation of Coal Chain Capacity wheonegpared to the other Coal Train
configurations tested'.

ARTC submitted that the most appropriate efficienmmasures to compare are:
= total export train consists requiféd

= path utilisation

= average vessel queue.

Given these criteria, ARTC has determined thantbst efficient combination is the
96 wagon train on Pricing Zones 1 and 2, and the&$on train on Pricing Zones 1
and 3 (as described above in Table 3). Accordirgipsection 4.17(d) of the
Proposed Variation proposes that these servicaddsfmrm the Initial Indicative
Services.

27 A ‘train consist’ is the group of cars (includinggons and locomotives) which make up the train.
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Assumptions
ARTC’s modelling is based on the following assurops:

®  maximum system capacity of 160 million tonnes perum (tpa)
® a base case using forecast 2011 volumes
® no congestion.

As outlined in section 4.3.1 above, the June 20¥AbI requires that the Initial
Indicative Service be selected based on ‘HVCCC ntiodeexisting as at the
Commencement Date (including, to avoid doubt, e chain infrastructure
constraints as used by existing HYCCC modellinglie modelling assumptions used
by ARTC are consistent with the existing HYCCC mbdg, and therefore the

ACCC considers that ARTC has complied with the negments in subsections
4.17(a)(ii) and (iii) for the selection of the ifent train configuration.

Current HVCCC modelling and network constraints

The ACCC considers that it would inappropriatedafatcess seeker was able to run
the Initial Indicative Services on the current netkvdue to the constraints of the
existing ARTC rail infrastructure. While the Fidablicative Service is intended to
represent efficient utilisation of the optimisedwerk, the Initial Indicative Service is
intended to recognise current network constraints.

As noted in section 4.2, only Asciano questioneétver the 96 wagon train would
fit in a passing loop in Pricing Zone 2.

In its response to the ACCC's request for informmtiARTC has stated that there
was a drafting error with regard to the train léngt Coal Train configuration 3 (the
96 wagon train) and that this has now been clarifith the concerned stakehold®r.
Consequently, ARTC submitted that ‘it was of thenam that the resultant
dimensions and characteristics of the proposealhitdicative Services are capable
of operating within the existing ARTC network capiration including track
infrastructure and signalling design constraifts’.

It is possible that there may be some private stiftecture, such as individual miners’
loading loops, which are currently unable to accadate the proposed 96/82
combination. However, ARTC stated in its respoiwsihé ACCC's request for
information that:

it believed that the vast majority of other infrasture owners were capable
of accommodating the proposed Initial Indicativev@e... however, it was
not in a position to confirm this definitivefy.

% ARTC,Response to ACCC information requéMarch 2012, p. 6.

2 |bid., p. 7. As noted in section 4.3.1.1 abote, dimensions require the use of newer, shorter
wagons. See also Table 3 above.

% |bid., pp. 7-8.
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In the ACCC'’s view efficient use of the Hunter \&@llIRail Network by all coal
customers should not be constrained by the liroiatiof any individual customer’s
private infrastructure adjoining the network.

One of the objectives of identifying an efficierdib configuration, and providing
price signals to adopt this service is to offelemives for miners and train operators
to align their own investments and operating pcastiwith the objective of promoting
the efficiency of the entire coal supply chain.

However, the ACCC recognises that the Initial latie Service is an interim
arrangement that will be superseded by the Firdititive Service, which may not
have the same characteristics. The ACCC therefmsiders it is important to
balance the price signalling role of the chargegHe Initial Indicative Services with
the potential for the efficient train configuratibmbe different following the
completion of the final modelling. The ACCC'’s pralnhary views on the proposed
charges are discussed in Chapter 5.

4.3.1.3 ARTC consultation with industry

ARTC circulated a consultation document to Accesklers and Operators on
8 November 2011, seeking submissions and comme22 thyovember 2011’
ARTC had previously consulted with the HVCCC inatatining the proposed
efficient train configuration.

ARTC received submissions from seven parties. €cettient that ARTC was able to
obtain permission from the relevant parties, ARM€uded copies of those
submissions in its application to the ACCC to vimy June 2011 HVAU.

ARTC’s submission provides an overview of its resgmto the submissions. ARTC
submitted that:

Overall, ARTC considers that the balance of viewwressed in the
submissions were supportive of ARTC’s proposal éoels not consider that
there were compelling reasons put forward to weraachange to this
proposal. It was recognised that the selectiomahdial indicative service
would be undertaken in the context of existingasfructure constraints, as a
first step towards establishing and incentivisipgmal utilisation of Coal
Chain Capacity?

The ACCC considers that ARTC has met the requirésnarsubsection 4.17(b),
which requires that ARTC consult with the HVCCC c&ss Holders and Operators
on the Initial Indicative Service selected unddrsmction (a).

Industry has been provided with a further oppotiuta provide submissions and
outline its concerns through the ACCC'’s consultapoocesses.

The ACCC notes that the process for determiningd-thal Indicative Service in
section 4.18 of the June 2011 HVAU is intendeda@bmore robust process, which
includes principles for consultation between ART she HVCCC. The ACCC

31 ARTC, Application by ARTC to vary the Hunter Valley Ascesdertaking to provide for the
initial indicative services and initial indicativeccess charge® December 2011, section 2.3.
32 H
Ibid.
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encourages Access Holders and Operators to tak@aatiye approach to their
involvement in this process to ensure robust ingiustgotiation and achievement of
an optimal outcome for the Final Indicative Servitke ACCC'’s view on the process
for determining the Final Indicative Service isalissed further in Chapter 7 of this
Position Paper.

4.3.2 Network efficiency considerations

ARTC submitted that if Operators were to adjusirttrain configurations to utilise
the proposed Initial Indicative Service, fewerrraonsists would be required and
path utilisation would be reduced for the sameughput. ARTC stated that this
would allow ARTC more flexibility to manage congestand disruption events, and
that vessel queue sizes would be reddée&RTC also submitted that greater
throughput volumes may occur if Access Holdersadnle to adjust vessel cargo sizes
to match the larger trairf8 ARTC submits that these factors suggest that, aeant
the constraints imposed by the existing HVCCC modglthe proposed 96/82
wagons combination would be a more efficient camfagion in terms of network
efficiency than the 91/74/72 combination represgigthe Interim Indicative
Service.

Under s. 44ZZA(3)(c) of the Act, the ACCC must haggard to the interest of
persons who might want access to the service.iblisdes both above-rail operators
and end user customers (such as coal miners). G@CArecognises that there may
be diverging interests between the various usetiseofetwork. In balancing the
interests of the various access seekers, the AGS®&d regard to the other matters
in s. 44ZZA(3), including:

= promoting the economically efficient operation wée of, and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream marke#4&ZA(3)(aa))

= the public interest, including the public interegshaving competition in markets
(s. 44ZZA(3)(b))

= the long term solution for capacity constraintshie Hunter Valley
(s. 44ZZA(3)(e)).

The ACCC considers that the proposed Initial InoMeaServices are likely to be
appropriate having regard to the matters in s. #43Yof the Act as their use is
likely to increase coal throughput on the netwdslding to more efficient use of
overall coal chain capacity. This will, in turncfétate better alignment of coal chain
capacity, promote competition in upstream and doneasn markets, and further the
public interest by improving the competitivenesg\aktralian coal exports.

The ACCC acknowledges QR’s submission that itsrtoatoves could physically haul
a longer train than the proposed efficient trainfguration. The ACCC understands
that it may be possible to operate a longer traisame parts of the network and that

%3 ARTC, Supporting Documentatio2 Dec 2011, p. 25.
3 |bid., p. 5. A similar outcome could also potafiji be achieved if more vessels were filled as a
result of the increase in throughput.
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the more robust modelling to be undertaken in dateng the Final Indicative
Service will investigate this.

The ACCC also notes that certain train configuragiand types of rolling stock may
be seen as cost-effective from an individual t@perator’s perspective. However,
the ACCC is of the view that above-rail efficiermgnnot be considered in isolation.
Promoting the efficiency of the entire coal supghgain requires alignment of all
components of the supply chain, including Accesklels’ and Operators’ own
infrastructure. The ACCC considers that supply cledficiency will be promoted by
identifying the efficient train configuration andtng charges that provide incentives
for Access Holders and Operators to align their owarations and infrastructure
with other infrastructure in the supply chain.

The ACCC also notes that the Initial Indicative\Bsgs have been proposed by
ARTC and are therefore likely to be consistent WARTC’s legitimate business
interests. In particular, the ACCC notes ARTC’swithat:

Decreased path utilisation in the short term ineesaetwork flexibility to
manage live run disruption events and in the lotgien reduces the need for
capital expenditure on infrastructute.

4.3.3 Conclusion

The ACCC considers that ARTC has complied withréggiirements in section 4.17
of the June 2011 HVAU for determination of the iadiindicative Service(s). The
ACCC considers that adoption of the proposed Inidicative Services would
improve network efficiency by improving the utiligan of Coal Chain Capacity. The
ACCC's preliminary view is that the proposed Iritiadicative Services are
appropriate having regard to the matters in s. #43Yof the Act and the constraints
of the initial modelling®

The ACCC acknowledges that there may be constreiatswill limit the adoption of
the Initial Indicative Service during the InitiaéRod.

Questions for comment

=  What is the likely take up of the Initial Indicagi\Services during the Initial
Period? What factors will influence this decision?

=  Would Access Holders and Operators have to makenaegtments to be able ta
move to the Initial Indicative Services?

= Would there be any lead time in moving to the &titndicative Services?

% ARTC, Supporting Documentatio2 December 2011, p. 28.

% The ACCC's preliminary view is that the mattestdid in s. 44ZZA(3)(ab) of the Act (pricing
principles specified in s. 44ZZCA) is not directglevant to the consideration of the appropriate
train configuration for the Initial Indicative Séces, but will be relevant to considering the Hditi
Indicative Charges for the services. The ACCC atsusiders that its preliminary view is not
inconsistent with paragraph (b) of the objectsarftRIA contained in s. 44AA, which is to
provide a framework and guiding principles to enage a consistent approach to access
regulation in each industry.
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How many locomotives are required to run the 9l1add 72 wagon trains?

The ACCC understands that the longest train cordians that can be run on the
Hunter Valley network using the old locomotives aveijons are the 91 wagon
train in Pricing Zones 1 and 2 and the 72 wagan iraPricing Zone 3. If this is
not the case, what are the longest train configamatthat can be run using the gld
locomotives and wagons?

QR National’s current train configuration includeséew and efficient AC
traction locomotives’ hauling 74 wagons. Is it pbksfor QR to haul more than
74 wagons using two of the ‘efficient’ locomotivd§pot, what is the longest
possible configuration?
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5 Proposed charges

This chapter sets out the ACCC’s preliminary vi@mghe pricing aspects of ARTC’s
Proposed Variation, including the proposed Initmalicative Access Charges and the
level of transparency provided by ARTC.

5.1 The proposed Initial Indicative Access Charges

Subsection 4.17(c)(i)(B) of the June 2011 HVAU rieggithat ARTC submit to the
ACCC the Indicative Access Charges for the Initiaicative Service.

ARTC has proposed that the charges in the tabteabeill form the Initial Indicative
Access Charges. These charges will apply to thlmndicative Services from the
first day of the calendar month following publi@atiof the Initial Indicative Service
characteristics and other information as requingddztion 4.17(d) of the June 2011
HVAU.

Table 5: Initial Indicative Access Charges

Initial Indicative Service Pricing Zone Non-TOP TOP
Assumptions $/kgtkm $/kgtkm
(ex GST) (ex GST)
96 wagon train Pricing Zone 1: 0.844 8.342
Initial Indicative
30 tonne maximum axle load Service 1

60 kph maximum speed (loaded)
80 kph maximum speed (empty)
96 wagon train length section run timgs

as per applicable Hunter Valley Pricing Zone 2: 2.393 6.939
standard working timetable Initial Indicative
Service 1
82 wagon train Pricing Zone 1: 0.844 9.251
Initial Indicative
25 tonne maximum axle load Service 2

80 kph maximum speed (loaded)
80 kph maximum speed (empty)
82 wagon train length section run timgs

as per applicable Hunter Valley Pricing Zone 3: 0.837 5.072
standard working timetable Initial Indicative
Service 1

Table sources: See ARTC's Proposed Variation,exttlms) 4.17(d).

Subsection 4.17(c) of the Proposed Variation prewidhat ARTC will determine,
using reasonable endeavours and having regardit@abbe information, Initial
Indicative Access Charges for each calendar yetreohitial Period, being the
period during which the Initial Indicative Servicagply under subsection 4.17(b).
The Initial Indicative Access Charges in Table bwabare proposed to apply during
the first calendar year of the Initial Period.
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ARTC will also determine and publish:

= annual Interim Indicative Access Charges for theent Interim Indicative
Services during the Interim Period (i.e. until fAeal Indicative Services and the
Indicative Access Charges approved by the ACCC datoesffect under section
4.18), in accordance with subsection 4.19(a) oRtaposed Variation, and

= charges for other services associated with CoaégsRights applicable during
the Initial Period, in accordance with subsectidtv{c) of the Proposed
Variation.

ARTC has stated that the pricing differentialsrion-Indicative Services will be
calculated in relation to the charges for the anitndicative Serviced’ Section
4.17(d) requires that these charges be publishethg® after the Proposed Variation
is approved.

5.1.1 The process for determining Initial Indicative Acce ss Charges

The June 2011 HVAU does not prescribe a partiquiacess by which ARTC must
determine the Initial Indicative Access Chargeswileer, section 4 of the June 2011
HVAU contains general principles and objectivesdetting prices, including the
structure of charges for coal access rights (seetibl) and pricing objectives
(section 4.13). Section 4.14 sets out the procgsghich ARTC will determine
Indicative Access Charges each year for the Indie&ervices, including by having
regard to the system assumptions. The June 2011UHAM%0 contains grandfathering
provisions for charges for particular Interim Inalive Services in section
4.15(a)(iii) *®

5.1.1.1 Factors used in estimating charges

ARTC'’s supporting documentation provides furthetadeegarding the Initial
Indicative Access Charges, including the factorsag taken into account in
determining those charges. ARTC elected to havardety the relative impacts of
each service on:

= capacity of the network (being the rail track)
= Coal Chain Capacity

= consumption of ARTC's resources, focussed on maartee impacts (driven by
speed and axle load).

ARTC outlined the process by which it has determhitie relative impacts as well as
the weightings applied to each of the differentiatiactors in each pricing zone.
ARTC also provided guidance as to how it has diffiéiated the Initial Indicative
Access Charges from the Interim Indicative AccelarGes, and submitted that it

87 ARTC,Application by ARTC to vary the Hunter Valley Ascesdertaking to provide for the

initial indicative services and initial indicativeccess charge® December 2011, section 3.

3 Subsection 4.15(a)(iii) of the June 2011 HVAUues that ARTC charge the same price for the
two primary existing Interim Indicative Servicesngthe network as at the Commencement Date
(being the 91 and 74 wagon trains) until 31 Decerdbd4.
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based this differentiation upon the factors présatiin section 4.15 of the June 2011
HVAU.

ARTC has applied the following weightings to eaélhe key differentiation factors
in each pricing zone:

Table 6: Differentiation factors

Pricing Zone Maintenance Coal Chain Capacity
Capacity
1 19% 54% 27%
2 35% 43% 22%
3 13% 58% 29%

Table sources: See ARTC Supporting Submissiore&bber 2011.

ARTC submitted that it has proposed to apply theintiation factors in accordance
with weightings as follows:

= Differentiation based on maintenance impacts valleighted by
reference to the proportion of maintenance exparelforecast in
Economic Cost for each Pricing Zone in 2012. Défgral will be
applied across the non-TOP and TOP componentseoimitial
Indicative Access Charges. These proportions a¥& (F¥icing Zone
1), 35% (Pricing Zone 2) and 13% (Pricing Zone Sjaecasted in
2012.

= The remaining weightings in each Pricing Zone (@spnting other
operating costs and capital costs) would be allogab Capacity
and Coal Chain Capacity considerations.

= ARTC recognises the importance placed by the cwhlstry on
efficient utilisation of Coal Chain Capacity. Tastend ARTC
proposes to weight Coal Chain Capacity considenatii3rds and
Capacity consideration 1/37d.

5.1.1.2 ARTC's pricing methodology
The ACCC'’s understanding of ARTC’s pricing methampl is summarised below.

Pricing Zone 1 — Initial Indicative Access Chardesthe 96 wagon train

®=  The 2012 Interim Indicative Access Charge for thev@dgon train in Pricing Zone
1 is used as a base for differentiation (thatasgdietermining price relativities).

= Maintenance expenditure is divided into fixed aadable components. The
variable component of maintenance expenditurecisided as the non-TOP
component of charges and the fixed component oft@aance forms part of the
TOP component of charges. ARTC concluded that tisene basis for
differentiating maintenance costs between the @69%nwagon train. The average

3 ARTC, Supporting Documentatio®, December 2011, pp. 44-5.
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and maximum speeds and axle loads (which influemmi@tenance costs) are the
same for both trains.

®=  The remainder of the TOP component of chargestesmmdned according to
relative consumption of Network Capacity and Coaai@ Capacity respectively.

=  ARTC has concluded that the 96 and 91 wagon t@nsume the same amount
of Network capacity per train path. As charges popl a per gross tonne
kilometre (gtkm) basis, ARTC has applied a negatitierential on the TOP
component in respect of the 91 wagon train to cefts lower gross tonnage
compared to the 96 wagon train.

= |In relation to Coal Chain Capacity, ARTC has apgphe0.5 per cent differential
on the TOP component in respect of the 91 wagam twareflect its lower
throughput in terms of tonnage carried comparetied®6 wagon traif’

Pricing Zone 1 — Initial Indicative Access Chardesthe 82 wagon train

® The Initial Indicative Access Charge for the 96 wagdrain in Pricing Zone 1 is
used as a base for setting the relative priceeo8thwagon train.

=  ARTC has concluded that there is no basis for diffeating the non-TOP charge
as there is no difference between the 96 and 8®nvlagins in terms of variable
maintenance costs. However, it has applied an 8gu@rdifference in the TOP
component that relates fixed maintenance cossflect the higher maximum
speed of the 82 wagon traih.

= |n relation to Network Capacity, ARTC has deternditieat the 82 and 96 wagon
trains consume the same amount of network cappeityrain path. ARTC has
therefore applied a 34 per cent differential onT@# component in respect of the
82 w%gon train to reflect its lower gross tonnagmpared to the 96 wagon
train.

= |In relation to Coal Chain Capacity, ARTC has ndtedentiated the TOP
component of the charges between the 96 and 82ntagjas. ARTC has argued
that it would not be fair to penalise Access Haddieom Pricing Zone 3 for not
running longer trains when the infrastructure iiciAg Zone 3 does not physically
allow them to run trains longer than 82 wagons.

Pricing Zone 2 — Initial Indicative Access Chardesthe 96 wagon train

The 2012 Interim Indicative Access Charge for thev@gon train in Pricing Zone 2

is used as a base for differentiation. ARTC hadiegpphe same methodology as used
to determine the Initial indicative access charfgeshe 96 wagon train in Pricing
Zone 1.

40 ARTC, Supporting Documentatiol December 2011, p. 43.
“l ARTC, Supporting Documentatiol December 2011, p. 39.
42 ARTC,Response to ACCC information requés February 2012, p. 17.
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Pricing Zone 3 — Initial Indicative Access Chardesthe 82 wagon train

®= The 2012 Interim Indicative Access Charge for tAevagon train in Pricing
Zone 3 is used as a base for differentiation.

=  ARTC has concluded that there is no basis to diffeate the non-TOP and TOP
components that relate to variable and fixed maartee costs respectively
between the 82 and 72 wagon train, because thagazand maximum speeds and
axle loads are the same for both trains.

= In relation to Network Capacity, ARTC has concludleat the 82 and 72 wagon
trains consume the same amount of network cappeityrain path. Consequently,
as charges apply on a per gtkm basis, ARTC haseapplnegative differential to
the TOP component in respect of the 82 wagon taareflect its higher gross
tonnage compared to the 72 wagon train.

= In relation to Coal Chain Capacity, ARTC has appbkenegative 0.5 per cent
differential on the TOP component in respect of8Ravagon train to reflect its
higher throughput in terms of tonnage carried camgb#o the 72 wagon traff.

=  ARTC has then adjusted downwards the total TOP oot of the access
charge, calculated using the above methodologyth®B82 wagon train in Pricing
Zone 3. ARTC has stated that the adjustment is natdfset’ the financial
impact on Access Holders of the increase in chdigeke 82 wagon train in
Pricing Zone 1.

5.2 Submissions in response to the Consultation Paper

The ACCC received a number of submissions on tbpgsed Initial Indicative
Access Charges in response to its 13 December@6a4dultation Paper.

5.2.1 Efficiency implications

QR National: QR noted that gtkm-based pricing has been retamguk Initial
Indicative Access Charges, which QR submitted vpgsapriate because it
incentivises a lower gross-to-net ratio and promeféciency**

Asciana Asciano submitted that the level of the propodearges is not appropriate.
Asciano considered that the pricing relativities aot sufficient to encourage
Operators to move from smaller to larger trains @wad ARTC should provide pricing
incentives for the operation of efficient, longezins®*

Asciano also submitted that the proposed Initididative Access charges are
unlikely to address network congestion. Asciancsaered that the differentials
between the 72, 74 and 82 wagon trains in PriciigeZL are not appropriate because

43 ARTC, Supporting Documentatio2 December 2011, p. 43.

* QR NationalQR National's submission in response to the AC@®issultation Paper on ARTC's
application to vary the HVAU to implement the &litindicative Service27 January 2012, p. 8.
Asciano,Submission to the ACCC in relation to the ACCC Qtiason Paper on Australian Rail
Track Corporation’s Hunter Valley Rail Network AssdJndertaking variatiodanuary 27 2012,
pp. 9-10.
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they do not provide sufficient incentives to faeile more effective use of the
network. Asciano also considered that trains otfnen the Initial Indicative Services
should be priced in relation to the efficient traenchmark?®

Coal and Allied: C&A submitted that the differential charges for 8&and 82

wagon trains will not promote efficiency. C&A notdthat ARTC has proposed a 0 per
cent non-TOP differential (that is, no differenfiahd an 11 per cent TOP differential.
C&A submitted that ARTC should apply a -7.5 pertaeon-TOP differential (that is,
the 82 wagon service should face a lower non-TCGiPge) and a 31 per cent TOP
differential. In determining these differentials%& noted that ARTC had not
reflected consumption of coal chain capacity inghmposed Initial Indicative Access
Charges:

Given the constraints of the existing modelling ethcap throughput at 160
Mtpa it is difficult to assess the relative effie@y of different train
configurations based on throughput estimates &fone.

The following table is from C&A’s submission, anets out its understanding of how
ARTC has determined the Indicative Access Chafges.

Table 6: C&A's proposed differential in Zone 1 Chawges for the two Initial
Indicative Services*

Component of Access Charge  Proportion 96 wagon train B2 wagon train Differantial
of total®* configuration configuration
% 5/ D00GTE 5/ 000GTE %
Mon-TOP [variable 9% 0.844 0,781 {7.5%) decreass
maintenance charge) due to axle load
TOP [fixed charge for 91% 8.342 10,926 31%
maintenance and capacity)
- Maintenance 10% 0501 0.973 8% [1'5& of total]
- Coal Chain Capacity 54% 4960 6.635 34% (20% of tokal)
- Capacity [Network) 27% 2480 3.318 34% {10% of total)

*  These values reflect the appropriate relatively rather than absolute values — by rasing Charges for B2 wagon trains
ARTC might over-recover revenue in Zons 1
** Total Access Charge is sum of TOP and non-TOP Charges

Table source: See Table 3 in C&A’s submission.

C&A also submitted that ARTC had decreased acdemgies in Pricing Zone 3 to
offset the impact of Pricing Zone 1 price differaig on Pricing Zone 3 producers

6 Asciano,Submission to the ACCC in relation to the ACCC Qtiagon Paper on Australian Rail

Track Corporation’s Hunter Valley Rail Network AesséUndertaking variatiodanuary 27 2012,
pp. 9-11.

Coal and Allied Submission in response to the Australian Compataiod Consumer
Commission’s Consultation Paper In relation to Aakan Rail Track Corporation’s Hunter
Valley Rail Network Access Undertaking variati@d January 2012, p. 10.

8 |bid., p. 13.
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using the 82 wagon train. C&A stated that this apph would distort the overall
efficiency incentives for Pricing Zone 3 producéts.

C&A also stated that it is the pricing signals fréme Initial Indicative Service that
will influence the efficient investment and usetloé network:

it is the approach to price differentiation that PKwill use to determine
Charges for all train configurations that will sesxbnomic signals to
industry regarding the efficient investment in arsg of available capacity.
The Initial Indicative Services merely set a benathtragainst which other
train configurations will be measured. The proposetial Indicative
Services can serve this purpose as well as any ibtiey are priced
appropriately relative to each other and to otleevises>’

C&A also submitted that the 2012 Interim IndicatAecess Charges published by
ARTC in November 2011 should be adjusted followtimg determination of the
Initial Indicative Access Charg@s.

PWCS: PWCS submitted that the access charges for Pritong 3 services are not
consistent with efficiency based pricing and domextessarily give producers
incentives to adopt the more efficient Pricing Z8eonfiguration (i.e. the 82 wagon
train) >

5.2.2 Pricing transparency

There was general agreement in submissions thégvbeof information provided by
ARTC regarding the proposed Indicative Access Gimend how they had been
determined was insufficient.

Peabody:Peabody submitted that access seekers need momaation around how
ARTC'’s proposed charges are calculated. For exgrRgliabody suggested that if the
charge differentiation factors under section 4.fithe June 2011 HVAU are intended
to apply then this should be clearly expressed BY &.>°

QR National: QR noted that it does not have access to ARTC’safling, costs and
forecasts and therefore is not able to commenhemtiantum of the proposed
Indicative Access Chargé$.

Asciano: Asciano submitted that more clarity is needed adldunw the proposed
Initial Indicative Access Charges have been derasdl how non-efficient trains,
including Asciano’s 91 wagon train, will be pric&d.

9 bid., p. 10.

0 Coal and AlliedSubmission in response to the Australian Compatiiod Consumer
Commission’s Consultation Paper In relation to Aakan Rail Track Corporation’s Hunter
Valley Rail Network Access Undertaking variati@d January 2012, p. 5.

> bid., p. 10.

2 PWCS,Submission to the Australian Competition and CorsuBommission regarding the

Australian Rail Track Corporation Limited’s propabseariation to the Hunter Valley Rail

Network Access Undertaking7 January 2012, p. 3

PeabodySubmission in response to Australian Rail Trackp@oation’s Proposed Variation to

the June 2011 Hunter Valley Coal Network Accessedalling 25 January 2012, p. 2.

* QR NationalQR National's submission in response to the AC@®ssultation Paper on ARTC's
application to vary the HVAU to implement the &litindicative Service27 January 2012, p. 9.
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Coal and Allied: C&A considered that greater transparency is neadeand the
calculation of charges for different services (blotthicative and non-Indicative) and
submitted that this will help industry make investihdecisions®

PWCS: PWCS submitted that it is not clear how ARTC intetal price for smaller
configurations in the Hunter Valley.

5.2.3 Grandfathering

Peabody:Peabody submitted that the pricing parity mechargsould apply after the
Regulatory Transition Period. Peabody considerspheing parity should remain
until the expiry of the above rail contracts endeirgo prior to the commencement of
the June 2011 HVAG®

QR National: QR also submitted that the grandfathering provisionsection 4.15 of
the June 2011 HVAU should apply for the term of\abmail contracts entered into
under arrangements in place at the time. QR corssttat 3.5 years is an
unreasonably short period for grandfathering tdyapp

Asciano: Asciano submitted that congestion is unlikely tcaddressed on the Hunter
Valley network due to the grandfathering provisicnstained in section 4.15 of the
June 2011 HVAU?

Coal and Allied: C&A submitted that ARTC is only required to maimtgiricing

parity for the two main services in Pricing Zoneant 2 (that is the 91 and 74 wagon
train), but not for services in Pricing Zone 3 (#&wagon trainj* C&A considered
that ARTC should adjust the Interim Indicative Assé€harges for the less efficient
Pricing Zone 3 services.

5 Asciano,Submission to the ACCC in relation to the ACCC Qtiagon Paper on Australian Rail

Track Corporation’s Hunter Valley Rail Network AsseUndertaking variatiodanuary 27 2012,
p. 7.

Coal and Allied Submission in response to the Australian Compataiod Consumer
Commission’s Consultation Paper In relation to Aakan Rail Track Corporation’s Hunter
Valley Rail Network Access Undertaking variati@d January 2012.

PWCS,Submission to the Australian Competition and CorsuBommission regarding the
Australian Rail Track Corporation Limited’s propabeariation to the Hunter Valley Rail
Network Access Undertaking7 January 2012, p. 3.

PeabodySubmission in response to Australian Rail Trackp@oation’s Proposed Variation to
the June 2011 Hunter Valley Coal Network Accexsdiating 25 January 2012, p. 2.

* QR NationalQR National's submission in response to the AC@®issultation Paper on ARTC's
application to vary the HVAU to implement the &litindicative Service27 January 2012, p. 3.
Asciano,Submission to the ACCC in relation to the ACCC @Qtiagon Paper on Australian Rail
Track Corporation’s Hunter Valley Rail Network AesséUndertaking variatiodanuary 27 2012,
pp. 10-11.

Coal and Allied Submission in response to the Australian Compataiod Consumer
Commission’s Consultation Paper In relation to Aakan Rail Track Corporation’s Hunter
Valley Rail Network Access Undertaking variati@d January 2012, p. 16

%2 |bid., p. 15.
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5.3 ARTC response to the ACCC'’s request for
information

On 15 February 2012 the ACCC requested that ARRige further information to
assist the ACCC in its assessment of the Proposedtibon. On 29 February 2012
ARTC provided a response to the ACCC'’s requesinfarmation.

Documents relating to the request for informatiacjuding the ACCC's notice and
ARTC's public response, are available on the ACQ&bsite. A summary of
ARTC's response is provided below.

5.3.1 Efficiency implications

ARTC's response addressed two issues raised bAGIBC in regard to the expected
efficiency implications of the Initial Indicative@cess Charges:

= pricing of trains in Pricing Zone 1 and differemioa for coal chain capacity

= |ower access charges in Pricing Zone 3 to offsetrqy differentials in Pricing
Zone 1.

ARTC provided a number of reasons for its proposalto differentiate the Coal
Chain Capacity component of pricing between tha&v8§on configuration and the
82 wagon configuration in Pricing Zone 1.

First, ARTC noted that producers operating in RgcZone 3 are not able to run
longer trains than 82 wagons due to existing imfugsure constraints in that zone.
ARTC submitted that:

Providing a pricing incentive for them to do so Weboot seem to add any
value..®

Second, ARTC recognised that running only 96 wdagains in Pricing Zone 1
(instead of both 96 and 82 wagon trains) wouldaase coal chain capacity
utilisation. However, ARTC noted that existing astructure constraints currently
rule out this option in practice and the HYCCC hatimodelled the impact of
running only 96 wagon train&*

ARTC accepts that throughput would be higher ifyd@® wagon trains were
operated... However the most efficient utilisatiorHafnter Valley coal chain
must be contemplated in terms of the market be#ngsed by that coal chain
which includes the Gunnedah basin mines... As su&tf @cannot see any
basis for differentiation in terms of Coal Chainp@aity consumption
between the 96 and 82 wagon configurations whestieq infrastructure
constraints are to be appli&d.

Third, ARTC considered that existing infrastructaomstraints mean that an
82 wagon train is the most efficient train that t@run in Pricing Zone 1 when it
originates in Pricing Zone 3. ARTC concluded that:

% |bid., p. 18.
®  ARTC,Response to ACCC information requés February 2012, p. 19.
% ARTC, Supporting Documentatioi2 December 2011, p. 43.
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penalising Pricing Zone 3 producers by differemigion the basis of coal
chain capacity in Pricing Zone 3 when they [aredraping the most efficient
configuration that they are able to given the éxgsinfrastructure constraints
in Pricing Zone 3 would not be reasonafle.

ARTC concluded that the only reliable basis upomctiprices could be
differentiated in Pricing Zone 1 was maintenanc@T& submitted that this
differentiation would only impact upon fixed cos#RTC concluded that there was
no reliable basis upon which prices could be ddiftiated due to maintenance
considerations in relation to all other Coal Traimfigurations in all pricing zonés.

In relation to ARTC’s decision to reduce accesg@bsiin Pricing Zone 3 to offset
the increased charges in Pricing Zone 1, ARTC gaoareasons.

First, ARTC stated that it considered that Pricigpes 1 and 2 are in a different
‘market’ to that of Pricing Zone 3:

...the Coal Train configurations utilised by Priciigne 1 and 2 mines, and
Pricing Zone 3 mines are in different markets. Bshsany access pricing
available in one market (Pricing Zone 1/2 minesyldaot be necessarily be
available in the other market (Pricing Zone 3 mjrazsl vice vers&

ARTC considers that the 1IS and 1IS 2 are produeddistically offered to
customers in geographically distinct locati§ns.

Second, ARTC stated that the price adjustment wensdire that ARTC’s total
revenue from Pricing Zone 3 producers would rentfa@nsame after the Initial
Indicative Services were implemented. ARTC noted this would reduce its
revenue risk?

More generally, ARTC stated that the Hunter Valiegl network should be
considered as ‘a system serving mines in all threxng zones together rather than
serving 3 individual pricing zone&" . ARTC also submitted that:

[the idea that] achieving efficiency in certain tgasf the Hunter Valley will,
in aggregate result in efficiency of the Hunter lghalcoal network as a
whole... is by no means clear to ARTE.

5.3.2 Pricing transparency

In response to submissions that ARTC should be tnansparent regarding how it
has calculated the Indicative Access Charges, andthwill calculate other charges,
ARTC stated that:

...with only a few exceptions rail access undertagirggimes in Australia
generally provide for pricing that ensures thaerase collected by the track
manager does not cross subsidise other users oétivrk or other parts of

|bid, p. 18.
7 ARTC, Supporting Documentatio2 December 2011, p. 41.
% bid., p. 43.

8  ARTC,Response to ACCC request for informatid® February 2012, p. 18.
70 H
Ibid., p. 20.
T lbid., p. 18.
2 bid.
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the network. Within that constraint, the track mgerais able to exercise a
reasonable amount of discretioh.

ARTC submitted that it should have a reasonableusstnof discretion in setting
prices, subject to the broader constraint of tlremae limits, noting that:

providing the track manager with this discretios kartain investment and
efficiency benefits by enabling the track managamaximise revenue where
it can and not be constrained in promoting newyemjrrestrictive pricing
mechanisms’*

While ARTC provided some further detailed infornoation its pricing approach, it
did not provide the financial model as requestetheyACCC, submitting that:

...notification of a particular calculation or deténation of access pricing to
the regulator and industry may create a precedeheapectation that future
pricing will be calculated or determined in the saway, irrespective of
whether the method of calculation is explicitly gegbed in the
undertaking”

However, ARTC provided some additional explanatmthe ACCC about how it had
calculated its charges. ARTC stated that its im@nh doing so was that:

Regulatory satisfaction in this regard then prosittee industry with
confidence that the regulatory requirements haes lwemplied with?

5.4 ACCC view

For the purpose of its assessment of ARTC’s prapobarges, the ACCC considers
the following factors to be important:

= compliance with the June 2011 HVAU
= efficiency implications and appropriateness of ipgcsignals
= pricing transparency.

5.4.1 Compliance with the June 2011 HVAU

As outlined in section 3.2.1 of this Position Paplee ACCC considers that the June
2011 HVAU is a matter relevant to the assessmetiteoProposed Variation under

S. 44Z7ZA(3)(e). In relation to its assessment effihoposed Initial Indicative Access
Charges, the ACCC particularly notes the followaspects of the June 2011 HVAU:

the principles for the structure of charges forl @@&ess rights in section 4.11 and
the pricing objectives in section 4.13

= the revenue limits in subsections 4.2 and 4.3

3 ARTC,Response to ACCC Information Requ8stlarch 2012, p. 10.

™ bid., p. 10.
> bid., p. 11.
®lbid., p. 12.
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= the grandfathering requirements in subsection 4)(%].

The ACCC'’s preliminary views on the Initial Indioz Access Charges having
regard to each of these aspects are outlined below.

The ACCC notes that section 4.14 of the June 20dAWrequires ARTC to have
regard to the system assumptions in setting Indie#tccess Charges. The ACCC'’s
view on whether the proposed Initial Indicative Ass Charges appropriately reflect
the particular characteristics of the Initial Inalive Service is set out in section 5.4.3
of this Position Paper.

As noted in section 2.3 of this Position Paper AR C’s assessment of the
Proposed Variation has not considered whether dt&sed pricing is appropriate.
The review of gtkm pricing will be undertaken astpd the comprehensive Final
Indicative Service assessment outlined in subsedtibd(b) of the June 2011 HVAU.
As noted in Chapter 7 of this Position Paper, tiCA& considers that the
determination of the Final Indicative Service slabmlclude an assessment of
alternative pricing methods.

5.4.1.1 Pricing principles and objectives

Subsection 4.11(a) of the June 2011 HVAU requines ¢tharges for coal access
rights may be based on a combination of:

= actual usage, being a function of distance andsgrass ($/gtkm for a pricing
zone); and

= atake or payTOP) component for the Access Rights contracted faleuthe
Access Holder Agreement irrespective of whetherbeess Holder uses all or
any of the Access Rights.

ARTC has included both TOP and non-TOP componentise proposed Initial
Indicative Access Charges.

Subsection 4.13 of the June 2011 HVAU includesotaripricing objectives which
ARTC will have regard to in determining Charges emitie June 2011 HVAU. These
objectives include:

= achieving full recovery of the variable componehtasts from all Access
Holders on the basis of actual network usage

= achieving maximum recovery of the fixed and newitedpgomponents of cost
from all users

= applying a TOP component to fully recover, on thsib of forecast network
usage (or otherwise on the basis of actual netwsake):

* new capital component of costs over the life of mevestments, and

= some or all of the fixed capital costs from apgdleaAccess Holders on the
basis of forecast network usage, or otherwise recsome or all of fixed
capital costs on the basis of actual network usage.
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As discussed in section 5.1.1 of this Position BapReTC has differentiated the
proposed Initial Indicative Access Charges from28#&2 Interim Indicative Access
Charges having regard to consumption of networlacigyy coal chain capacity, and
consumption of ARTC'’s resources. The ACCC consitlegse differentiation factors
are appropriate as they reflect the costs to ART@aviding particular services and
the opportunity costs of those services relativeth@r services in terms of overall
coal chain capacity.

ARTC has also apportioned the maintenance impdi&aah of the Indicative
Services to both the TOP and non-TOP componerdbarfjes, based on whether the
maintenance impacts can be attributed to fixedaoiable costs.

The ACCC considers it is appropriate that ARTC d&ggortioned the maintenance
differentials to the TOP and non-TOP charges, coetance with whether the
maintenance impacts affect the fixed and variabfegonents of costs respectively.

5.4.1.2 Compliance with revenue limits

The revenue limit provisions are contained in eadi4.2 and 4.3 of the June 2011
HVAU.

4.2 Floor Limits

Access revenue from every Access Holder must at leaet the Direct cost
imposed by that Access Holder

For each Segment or group of Segments, Accessuevfesm Access
Holders should, as an objective, meet the Increahélust of those Segments
(“Floor Limit")

4.3 Ceiling Limits

In relation to Segments identified as forming mdrPricing Zone 1 and 2 in
Schedule E, Access revenue from any Access Haddgroup of Access
Holders must not exceed the Economic Cost of teagpnents which are
required on a stand alone basis for the Accessdi@dgroup of Access
Holders (“Ceiling Limit")

In relation to Segments identified as forming merPricing Zone 3 in
Schedule E, the Access revenue from any Accesseiradd group of Access
Holders must not exceed the Ceiling Limit where R#B for those
Segments is equal to, or falls below, the RAB Floiamnit for those Segments
at the end of the calendar year (t — 1).

Access revenue for the purposes of this sectionlde3 not include Access
revenue returned to a Contributor as a result@biberation of a user funding
agreement between the Contributor and ARTC.

ARTC'’s actual revenue is reconciled with the apgldie ceiling limits through

‘unders and overs accounting’ pursuant to sectiérofithe June 2011 HVAU. This
forms part of the annual ACCC compliance assessp@stiant to section 4.10 of the
June 2011 HVAU. Should ARTC's pricing result in owg under-recovery against
applicable ceiling limits, it is to be reconciledthveach Constrained Coal Customer
in accordance with subsection 4.9(b) of the Jurid 2dVAU.
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Subsection 4.20(c) of the June 2011 HVAU requinas ARTC determine Indicative
Access Charges based on the contracted coal voliom#sat calendar year, any
additional volumes that ARTC considers likely todomtracted coal volumes for that
relevant year, and ARTC's forecast costs. ARTCrimied Access Holders of the
2012 Interim Indicative Access Charges for Intelmdlicative Services in November
2011.

In response to the ACCC's request for informati®RTC stated that there are no
Access Holders, prospective Access Holders oreélabove-rail operators that
currently operate an Initial Indicative Service.cAodingly, ARTC forecast zero
tonnage for the Initial Indicative Services for 201 ARTC states in its supporting
submission:

there is no basis to now assume that there magysignificant conversion
from contracted configurations to this initial Indtive Service configuration
in developing Indicative Access Charges. As sudRT& proposes to set the
initial Indicative Access Charges by referencent Iinterim Indicative
Charges currently proposed in Pricing Zone 1 afitl 2.

However, the ACCC understands that since ARTC’sarse to the request for
information, there has been a successful trialingha 96 wagon train.

The ACCC accepts that there is uncertainty arobhackpected take-up of the Initial
Indicative Services. Consequently, the ACCC hadoroted a view on whether the
charges are consistent with the revenue limits. éi@r, the ACCC has a role in
assessing ARTC’s compliance with the revenue limithe HVAU on an annual
basis, and is able to ensure that any under orrecenvery is addressed.

ARTC has based the proposed Initial Indicative Asc€harges on the existing
Interim Indicative Access Charges, which are basedolume forecasts for the
Interim Indicative Services. The ACCC considerg tha is likely to be an
appropriate alternative method for determininglthigal Indicative Access Charges
given that accurate forecast volumes for the Ihitidicative Services are not yet
available.

The ACCC notes that forecast volumes for the Ihitidicative Services should
become more reliable in subsequent years, and\R&C is required to provide
aggregate forecasts each year in accordance wvetprtdtess for determining
Indicative Access Charges in section 4.20 of tmee 2011 HVAU.

5.4.1.3 Grandfathering provisions

Subsection 4.15(a)(iii) of the June 2011 HVAU regsithat ARTC charge the same
price for the two primary existing Interim Indioati Services using the network as at
the Commencement Date (being the 91 and 74 wagorstin Table 2). This
requirement applies until 31 December 2014. By tina¢, ARTC will have
determined and submitted to the ACCC the Finaldative Services based on more
advanced HVCCC modelling.

7 ARTC, Response to ACCC Information Requ8dtlarch 2012, Questions 6 and 10, pp. 9, 19.
8 ARTC, Supporting Documentatio®, December 2011, p. 8.
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ARTC is not required to charge the same price @a®1ihand 74 wagon trains for any
other services, including the 96 and 82 wagon sraonstituting the Initial Indicative
Services and the 72 wagon train constituting therim Indicative Service in Pricing
Zone 3. The ACCC therefore considers that it islyiko be appropriate, having
regard to the grandfathering provisions in subeacti.15(a)(iii), that ARTC has
differentiated the Initial Indicative Access Chasder the 96 and 82 wagon trains in
Pricing Zone 1.

The ACCC notes that the grandfathering provisionsld not preclude ARTC from
differentiating the charges for other coal acceg#s, including the charges for the
91 and 74 wagon trains, from the Initial Indicativecess Charges.

5.4.2 Efficiency implications—overview

The ACCC considers that the efficiency implicatiafishe proposed Initial Indicative
Access Charges will depend on the pricing relaéisiof the various services Access
Holders seek to run on the network. The ACCC ntitasindustry submissions raised
concerns about the appropriateness of the priaévigles and how they have been
calculated.

The ACCC also notes ARTC'’s contrary view that asqagcing relativities are
relatively unimportant because:

Access pricing (currently averaging nearly $2 jpane of coal) forms only
part of the overall rail transport cost (around qoarter). When mine
infrastructure and extraction cost and other suppbin costs (port costs,
demurrage and shipping costs) are considered pfteo€ access to the
network forms a very small component of the totat®f delivering a tonne
of coal to the customer. Current pricing of coadiisund $100 per tonne to
put this into context.... Given this, ARTC consid#rat it is unlikely that any
reasonable differentiation in access pricing woatdjts own, drive a
decision to move to a different train type.

While below-rail services are only one componerthefcapacity of the overall coal
supply chain, the ACCC considers that the pricorgoelow-rail services should
reflect the efficient costs of providing those seeg and should promote the efficient
use of below-rail infrastructure.

The ACCC accepts that in the short term the Initidlcative Access Charges may
not lead to a significant move by Access Holderd @perators to the efficient train
configuration. In part, this is likely to refledtat Operators will not immediately be
able to run all trains with the newer, shorter wagygiven the investment and the lead
time required to purchase these train sets (sqaahéd).

However, the ACCC considers that the determinaticthe Initial Indicative Service
and the associated Initial Indicative Access Chagi®uld provide appropriate price
signals to promote efficient use of and investmenie coal supply chain. In forming
this view, the ACCC has had regard®b:

ARTC, Response to ACCC information requé&@March 2012, pp. 21-22.
8 See section 3.1 of this document for an ovengéthe matters the ACCC must have regard to in
assessing an access undertaking application.
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= the objects of Part IlIA, which include the pronwotiof economically efficient
operation of, use of and investment in the infrattire by which services are
provided,;

= the pricing principles in s. 44ZZCA of the Act, whiinclude that access pricing
regimes should provide incentives to reduce castdéherwise improve
productivity; and

= subsection 4.17 of the June 2011 HVAU, which rezpithat ARTC select the
coal train configuration which it considers willpresent the most efficient
utilisation of coal chain capacity when comparethiother coal train
configurations tested.

The ACCC considers that access charges that réflecfficient costs and relative
capacity consumption of providing various serviagssupport the objective of
optimising coal chain capacity, by providing apprage pricing signals for future
efficient investment decisions.

In the ACCC's view, the appropriateness and efeciess of the pricing signals will
be determined by the magnitude and direction optiee relativities between the
charges for various services.

5.4.2.1 Magnitude of the price relativities

The pricing differentials between the proposedahihdicative Access Charges and
the current Interim Indicative Access Charges aralls As shown in Table 7 below,
the total difference between the charges for theiefit 96 wagon train configuration
and the 91, 74 and 72 wagon trains is less tharpgwaent.

While the charge for the 82 wagon train in Pricdkane 1 is 8.19 per cent higher than
the Interim Indicative Access Charge, this is |argdfset by the reduced charge
applied to that service in Pricing Zone 3 (11.3Bgmnt lower than the Interim
Indicative Access Charge). Therefore, for 82 waigams originating in Pricing

Zone 3 and travelling through Pricing Zone 1 topbe, the net pricing signal is
generally likely to be fairly small (depending dretrelative distances travelled in
each zone).

The ACCC has some concern that the magnitude giribe relativities may not be
sufficient to create incentives to adopt the Ihitmalicative Services.

On the other hand, the ACCC notes that the Iniidicative Services will be
superseded by the Final Indicative Service, whiely mvolve a different efficient
train configuration. A conservative approach tdisgtprice differentials may be
appropriate given the potential for the efficienaiih configuration to change. Such an
approach may, however, delay the adoption of mffi@ent train configurations and
the resulting increase in the efficiency of capaatilisation.

The ACCC notes that Access Holders and Operatoyshanee other incentives, apart
from lower relative access prices, to adopt theengdficient train configuration. In
the ACCC's view, the main incentive is that adogtihe more efficient train
configuration is likely to allow Access Holders a@gerators to increase their total
throughput.
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Table 7: Pricing relativities for the Interim and | nitial Indicative Access Charges

TOP and Non-TOP charge$ Pricing Zone 1 Pricing Zone 2 Pricing Zone 3

(1) Interim Indicative Access $9.331 $9.442 $6.664
Charge for 91, 74 and 72 per kgtkm per kgtkm per kgtkm
wagon traing

(2) Initial Indicative Access $9.186 $9.332 -
Charges — 96 wagon train per kgtkm per kgtkm

Difference compared to (1) -1.55% -1.17%

(3) Initial Indicative Access $10.095 - $5.909
Charges — 82 wagon train per kgtkm per kgtkm
Difference compared to (1)* +8.19% -11.33%

Source: Calculated by the ACCC from the Initialibadive Access Charges proposed by ARTC and
the current Interim Indicative Access Charges.

1 To estimate the total charge per thousand gosswtkilometre (kgtkm), the TOP and non-TOP
components of the access charges have been adptdeto Estimated charges exclude GST.

2 ARTC'’s 2012 Interim Indicative Access Chargestfa 91, 74 and 72 wagon trains are the same in
each pricing zone.

3 The charge (per kgtkm) for the 82 wagon trai@.8per cent higher than the charge for the 96 wago
train in Pricing Zone 1.

Nevertheless, the ACCC recognises that the low madmof the differentials
proposed by ARTC may reflect an inappropriate allmn of costs to services. In this
regard, the ACCC seeks industry views on the falgwaspects of ARTC's pricing
approach:

= No pricing differential has been applied to refldat impact of Coal Chain
Capacity in Pricing Zone 1 of running the 82 wagyaim instead of the more
efficient 96 wagon train.

®= The HVCCC’s modelling includes some system asswonptihat limit the ability
to model differences in Coal Chain Capacity constisnbetween different
services.

=  ARTC does not appear to have reflected the impadifferences in axle load on
the maintenance component of the differentials.

=  ARTC has applied a downwards adjustment to thegehtor the 82 wagon train
in Pricing Zone 3 to ‘offset’ the impact of highgrarges in Pricing Zone 1.

These aspects of the pricing approach are discuissedre detail in section 5.4.3 of
this Position Paper.

5.4.2.2 Direction of the price relativities

The ACCC considers that the direction of most efphoposed price differentials is
likely to be appropriate. This is because the pseplacharges for the Initial Indicative
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Services are generally lower than the current adsafgr the less efficient Interim
Indicative Services. Lower charges (on a gtkm Bdsrsthe efficient services will
provide an incentive to adopt the efficient traamfigurations.

The ACCC considers that, in deciding on any revismthe Interim Indicative
Access Charges, ARTC should maintain this direetioelativity, that is, a more
efficient service should attract a lower chargenthdess efficient service.

However, this directional relativity does not appythe differential between the two
services originating in Pricing Zone 3 as they ghssugh Pricing Zone 1. The
proposed TOP charge for the (more efficient) 82amagervice in Pricing Zone 1 is
higher than the current TOP charge for the (lelsieft) 72 wagon service. This
results in the total access charge for the 82 wagovice in Pricing Zone 1 being
8.17 per cent higher than the access charge fatZlveagon service (see Table 7).
This does not provide the correct incentive fociAg Zone 3 producers to use the
more efficient 82 wagon service.

Due to the grandfathering provisions, the 82 waggmvice is also 8.17 per cent
higher than the access charge for the 74 wagoicearvPricing Zone 1 (see
Table 7).

The ACCC considers that if the Proposed Variat®oadcepted, ARTC should revise
the Interim Indicative Access Charges for the 7gaevaservice, as provided for in
subsection 4.17(d) of the June 2011 HVAU, to enshaiethe pricing relativities
provide the correct incentives (see section 5.48this Position Paper).

5.4.3 Efficiency implications—detailed analysis

As noted in section 5.1.1 of this Position Papd®TE has differentiated the Initial
Indicative Access Charges based on network cap&itgl Chain Capacity, and
maintenance impacts. The ACCC considers that tthéfeeentiation factors are likely
to be appropriate. However, due to its concernsiath@ magnitude and direction of
the proposed price relativities, the ACCC has soameerns about how ARTC has
determined and implemented the differentiationdesct

The ACCC'’s detailed analysis of these aspects of @R pricing method is set out
below. In addition, the ACCC has set out some priekary views to assist ARTC and
industry. However, the ACCC recognises that ARTE dliscretion in how it applies
its pricing method, provided the overall magnitaahel direction of the resulting price
relativities are likely to promote efficiency inghluse of and investment in coal chain
capacity.

ARTC is also required to determine charges forisesvother than the Indicative
Services in accordance with subsections 4.15 d@tilef.the HVAU. The ACCC'’s

view on charges other than the Initial IndicativecAss Charges is discussed below in
section 5.4.3.5 of this Position Paper.

5.4.3.1 Network capacity

Based on the HVCCC’s modelling, ARTC has conclutihed all relevant coal train
configurations consume the same amount of netwaplkaty (in each pricing zone)
on a per train basis (i.e. each train consumegrairepath).
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ARTC stated that there could be some justificatardifferentiation to reflect
potential speed variations between the differenhtconfigurations, based on the
modelled impact of different configurations on comption of network capacity.
However, ARTC decided not to adjust for potentmed variations because
operational considerations mean that, in practre@)s are generally constrained to
more uniform running time%¥.

Since charges apply on a per gtkm basis, ARTC h@soped to differentiate only on
the basis of the difference in tonnage betweerdifft services in differentiating
access charges to reflect each train’s consumpfiaetwork capacity.

Overall, the ACCC considers that ARTC’s approactdtermining the relative
consumption of network capacity by particular seesiis likely to be appropriate.
5.4.3.2 Coal Chain Capacity

To determine the Coal Chain Capacity component, BR®mpared overall coal
chain throughput for the train configurations maéekkby the HVCCC (that is the 96,
91, 74, 82 and 72 wagon train configurations). Fthese comparisons, ARTC
estimated differentiation factors for use in deti@ing appropriate chargé8The
differentiation factors selected by ARTC are:

= the 96 wagon train compared with the 91 wagon tr&ib0%
= the 96 wagon train compared with the 74 wagon trdif90%

= the 82 wagon train compared with the 72 wagon tr&ib0%

ARTC has proposed not to differentiate based ol Cbain Capacity between the 96
and the 82 wagon trains.

The ACCC has some concerns about potential liroitatin both the modelling of the
throughput relativities and their application by AR Specifically, the ACCC notes
that:

= System throughput was assumed to be fixed at 160fat2012.

=  The modelling did not allow for cargo parcel size.(larger vessels) to adjust to
match the greater tonnage carried by a longer,train

= The proportion of total volumes originating fromdfng Zone 3 was assumed to
be constant.

The impact of these limitations on ARTC’s deterntimia of Coal Chain Capacity
differentials are discussed below.

8 ARTC, Supporting Documentatioi2 December 2011, p. 41.
82 :
Ibid.
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System throughput assumption of 160mtpa for 2012

The modelling used by ARTC assumes system throughixed at 160mpta for
2012. ARTC stated that the basis for this assumps$idhat ‘port capacity was set at
this level’ which meant that the ‘port was modeléedthe constraining element’
ARTC recognised that this assumption ‘would mutg differentials in throughput®

The ACCC is aware that the port capacity at Neveasicurrently expanding. PWCS
has stated that its Terminal 4 (T4) project, foaraple, has the potential to add

120 million tonnes of additional coal loading capaat Newcastle, subject to
planning approval®’ As port capacity expands, it is likely that netwoapacity may
become the constraining factor on Coal Chain Capédepending on the nature and
timing of network investment). In this case, moificent use of the network, which
maximises below-rail capacity, would have a lagg@sitive impact on increasing
overall Coal Chain Capacity than assumed in theettad.

Using the 160mtpa system throughput assumptionthexgfore understate the true
impact on coal chain capacity of running more éfit trains.

Cargo parcel sizes

The modelling does not allow for adjustments tgplng cargo parcel sizes to better
match the tonnage from the proposed Initial IndvMeaServices. ARTC notes that
making ‘this adjustment would further improve th@wWagon scenario’s delivered
throughput performance’, but that it would requimajor re-coding of the model.
ARTC intends that the adjustment will be made mitodelling for the Final
Indicative Service&

The ACCC notes that this assumption may resulhinraderestimate of the impact of
Coal Chain Capacity of running more efficient, Ertrains. However, given the
practical constraints, the ACCC accepts that thssimption may be appropriate for
the purposes of the Initial Indicative Service.

Volumes from Pricing Zone 3

ARTC has not identified the assumptions made athzutelative volumes from each
pricing zone. In the absence of any statementda@dmtrary, the ACCC considers it
likely that the relative volumes have been heldstamt in the modelling.

Infrastructure constraints in Pricing Zone 3 reguire use of a shorter train than can
be operated in Pricing Zones 1 and 2. The ACCC nstaieds that total coal chain
throughput would be reduced if the number of tréiom Pricing Zone 3 relative to
other pricing zones was increased, and vice-v&RaC has confirmed that the
modelling did not test the impact on throughputlodnging the relative volumes
coming from different pricing zones, and thereftiris has not been reflected in the
proposed Initial Indicative Access Charges.

8 ARTC, Supporting Documentatig2 December 2011, p. 42.

8  pPWCSMedia Release — Business as usual as PWCS progréssainal 427 January 2012. See
http://www.pwcs.com.au/display/assets/download. 51

8 ARTC, Supporting Documentatioi2 December 2011, p. 20.
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The ACCC considers that the failure to model theggcts may underestimate the
potential effects on overall Coal Chain Capacitappropriate pricing differentials
between the pricing zones.

The basis for Coal Chain Capacity differentiation

Given the limitations outlined above, the ACCC hascerns about the method by
which ARTC has determined the Coal Chain Capadtymonent of the pricing
relativities of the various services.

Coal and Allied (C&A) raised similar concerns intlvats submission and
supplementary submission to the ACCC. C&A suggettatlin the absence of
sufficiently accurate modelling of the effect offdrent train configurations on coal
chain capacity, ARTC could use network capacitg asoxy for Coal Chain
Capacity*®

In the ACCC'’s view, C&A’s proposed approach mayaperopriate where below-ralil
capacity is the main constraint. However, the AQ@&s that in reality a
combination of factors affect overall Coal Chaimp@eaity, such as constraints at the
port terminal, availability of above-rail services)d congestion, as well as network
capacity’’

Given that network capacity is one of the key dateants of overall coal chain
capacity, the ACCC considers that charges shotlkectehe impact of more efficient
use of the network on overall coal chain capacity.

5.4.3.3 Maintenance

ARTC conducted an analysis of the relative mainteeacosts imposed by the various
services, taking into account the following for leaervice:

=  maximum speed, which affects fixed maintenance TP charge)

= average speed, which affects variable maintenaheenpn-TOP charge)

=  maximum axle load, which affects fixed maintena¢ibe TOP charge)

= average axle loads, which affect variable mainteagthe non-TOP charge).

ARTC'’s supporting documentation outlines the predegwhich it determined the
maintenance impacts of each of the Indicative $esyiand how it apportioned
maintenance cost differentials to fixed and vagatist$® ARTC modelled the net

8 Coal and AlliedSubmission in response to the Australian Compatiiod Consumer

Commission’s Consultation Paper In relation to Aakan Rail Track Corporation’s Hunter
Valley Rail Network Access Undertaking variati@d January 2012, p. 10.

Congestion is caused by a number of factors. AWEC understands these include insufficient
off-track stowage, insufficient passing loops, sawing difficulties, delays related to on-track
provisioning, maintenance works, and the amouitloér traffic on the rail network (including
non-coal and passenger trains).

8  ARTC, Supporting Documentatioi2 December 2011, p. 36.
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maintenance impacts of each of the five Initial &mdrim Indicative Services on the
network®®

ARTC found that differences maximunspeed justified differentiation on the basis
of maintenance impact in the case of the PricingeZ® services (the 72 and 82
wagon trains) compared to other services in Pridioge 1. ARTC stated that the
higher maximum speed of these services would iseréiged maintenance costs, and
should therefore be reflected in the TOP chafge.

The ACCC considers this approach is likely to berapriate.

Regarding the impact @veragespeed, ARTC noted practical considerations were
likely to affect the actual maintenance impact afious services. ARTC stated that
differences in average speed estimated by the oglehay not occur in practice due
to all services operating on the same timetableT @ Rtated that:

Due to this uncertainty, it is difficult to justify basis for differentiation
between these configurations due to differencesv@rage speed suggested
by modelling®*

Accordingly, ARTC has proposed not to differentiatethe basis of higher average
speed. The ACCC accepts ARTC'’s reasoning behindwaege speed differential
not being applied in practice due to timetablingstaaints.

In regard to the cost impacts of axle load, ART&Nalysis suggests that differences
in axle load will affect the proportion of maintema costs attributable to various
services. ARTC stated that:

It is likely that the average axle load... would nipiaffect variable
maintenance largely forming the non-TOP componéttieCharge, whereas
the maximum axle load (driving a certain track d&md) would affect fixed
maintenance, assumed to be included in the TOP @oemp of the Charg®.

However, ARTC does not appear to have reflectedntipact of differences in axle
load in setting the charges. Although the 82 wagain has a lighter axle load than
the 96 wagon train, the non-TOP charges for baiingrin Pricing Zone 1 are
currently proposed to be the same.

The ACCC seeks ARTC's reasons for not applyingipgidifferentials based on axle
load.

5.4.3.4 The charges for the 82 wagon train

The ACCC has concerns that the charges faced biw&&Zone 3 producers using the
82 wagon train (and travelling through Pricing Zsdeand 3 to the port) may not
provide appropriate pricing signals for efficiesewf network and coal chain
capacity.

8 See table 2, ARTGSupporting Documentatio2 December 2011, p. 39.
% ARTC, Supporting Documentatioi2 December 2011, pp. 39-40.
91 H
Ibid., p. 39.
% |bid., p. 36.
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The ACCC'’s key concerns regarding the proposedliiidicative Access Charges
for the 82 wagon train are that:

= In Pricing Zone 1, ARTC has proposed not to difftieee with respect to Coal
Chain Capacity between the 96 wagon configuratrahthe 82 wagon
configuration?®

= In Pricing Zone 3, ARTC has decreased the chaehé 82 wagon
configuration in order to ‘offset’ the financial pact on Access Holders operating
in Pricing Zone 3 of the increase in charges fer84 wagon train in Pricing
Zone 1.

These concerns are discussed below.

No Coal Chain Capacity differentiation in Pricingize 1

The ACCC accepts that, given existing infrastruettonstraints, producers in Pricing
Zone 3 are unable to operate a train longer than&®fons. The 82 wagon train is
therefore the most efficient train in Pricing Zdahéor the purposes of determining the
Initial Indicative Service.

However, the ACCC considers that running the 82amagain in Pricing Zone 1,
rather than the efficient 96 wagon train, is likedylimit total throughput in Pricing
Zone 1. This is because the 82 wagon train consumoes coal chain capacity per
unit of tonnage relative to the 96 wagon train.pfomote efficient use of coal chain
capacity, the ACCC is of the view that access abgig Pricing Zone 1 should reflect
the relative consumption of Coal Chain Capacityh®y/services operated on the
network in that zone.

The ACCC considers that ARTC’s proposal not toatghtiate on the basis of Coal
Chain Capacity between the 96 wagon train and 2he&ajon train in Pricing Zone 1
is not likely to be appropriate as the Initial logkive Access Charges do not reflect
the consumption of Coal Chain Capacity.

The ‘downwards adjustment’ of access prices iniRg&Zone 3

In its response to the ACCC'’s request for informmatiARTC noted that the Initial
Indicative Access Charges for the 82 wagon conétian in Pricing Zone 1 would
result in an increase in total revenue (that emees raised in Pricing Zones 1 and 3)
from these users. ARTC submitted that ‘this woutitkvagainst any incentive to use
the efficient service and would make access pritinpese users uncompetitivé’.

Accordingly, ARTC made a downwards adjustment todktimated Initial Indicative
Access Charges for the 82 wagon train in PricingeZz8. ARTC ‘adjusted access
pricing for the 82 wagon train in Pricing Zone 3adoto a level that would offset
increased Pricing Zone 1 revenue for using the &jom configuration®> ARTC

% ARTC,Response to ACCC information requés February 2012, p. 18.
* bid., p. 20.
% |bid., p. 20
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submitted that through this adjustment ‘the adversentive described above is
removed'?®

ARTC stated further that ‘in Pricing Zone 3, accpssing is set at a level that
enables mines using Pricing Zone 3 to reasonalvhpete with mines in Pricing
Zone 1 and 2’. The ACCC considers this suggestsAR3 C is seeking to maintain a
certain level of ‘equality’ between coal producergach pricing zone through its
access pricing.

In the ACCC's view, the decision by a coal produceoperate in a particular
location in the Hunter Valley and to transport dipalar quantity of coal to port is a
commercial decision by that producer. The ACCC wmhars it is important that these
commercial decisions are based on costs that aeturaflect their consumption of
resources so that they promote an efficient allonaif resources across the Hunter
Valley.

Consequently, the ACCC considers that the adjustmeade by ARTC to offset
locational cost differences is not likely to be aygiate. The ACCC considers that
charges for services in Pricing Zone 3 should cttiee efficient costs of operating
those services and provide appropriate efficienceitives’’

In light of the above, the ACCC considers that ARST@wnwards adjustment to the
Initial Indicative Access Charges for the 82 wagervice in Pricing Zone 3 is
unlikely to be appropriate.

5.4.3.5 Other charges

As noted in section 5.4.2.5 above, ARTC signaltedntention to review the 2012
Interim Indicative Access Charges and publish tireaccordance with the June 2011
HVAU. Accordingly, ARTC submitted that it is yet tietermine the Charges for non-
Indicative Services (including the Interim IndicegtiServices), and that it is not
required to do so until 30 Business Days aftetAG€C approves the Proposed
Variation.

However, ARTC noted that, subject to approval ef Bmoposed Variation, it intends
to use a similar methodology to that used to datezrthe Initial Indicative Access
Charges to determine charges for non-Indicativei€es (including the Interim
Indicative Services}® ARTC also noted that its pricing methodology iuide in
determining charges:

in practice, it should not necessarily be infetfest ARTC’s approach to
price differentiation is as precise as these catmnis might suggest but will
guide the direction and magnitude of differentiafld

% ARTC,Response to ACCC information requésMarch 2012, p. 20.

" The ACCC notes that Pricing Zones 1 and 2 forencibinstrained part of the network and that
Pricing Zone 1 effectively forms a ‘bottleneck’det to port. Accordingly, running an 82 wagon
train (originating in Pricing Zone 3) displacesagntially longer train (originating in Pricing
Zones 1 or 2) and thereby reduces overall netwodughput.

% ARTC, Response to ACCC information requé&March 2012, p. 23.

% ARTC, Supporting Documentatio2 December 2011, p. 38
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ARTC stated that it may also take into account:
= the grandfathering arrangements in section 4.libJa@f(the June 2011 HVAU

= the availability of HYCCC modelling for the purposkdetermining Coal Chain
Capacity differentiation

®  other considerations, in accordance with sectiab 4f the June 2011 HVAU.

The ACCC notes ARTC's view that it ‘does not comsithat the determination of
these charges has any direct relevance’ to theoBeapVariation. However, the
ACCC is of the view that the relativities betweée tnitial Indicative Access
Charges and other charges are likely to have afisggm impact on whether Access
Holders and Operators have incentives to adoptra efticient train configuration.

While the ACCC accepts that ARTC is not requiredubmit its revised Charges for
non-Indicative Services for consideration as pathe Proposed Variation, the
ACCC considers that these charges should be detedoin a fair and transparent
basis in accordance with the principles in the ROEL HVAU and the pricing
principles in s. 44ZZCA of the Act.

As discussed in section 5.4.4 below, the ACCC ihefview that ARTC should
provide additional transparency regarding the nahapgy by which it proposes to
determine price relativities for various servicRRTC should also provide a clear
explanation of how it will ensure that the resudtielativities across the Indicative
and non-Indicative services will provide pricingmsals that promote the efficient use
of, and investment in, the network and coal chajpecity.

In this regard, the ACCC would expect that theidhindicative Services would
generally be offered at lower prices in their respe pricing zones than the current
Interim Indicative Services and other train confagions.

Of particular concern to the ACCC is the pervemsegarelativity currently generated
by the proposed Initial Indicative Access Chargedlie 82 wagon train being higher
than the 2012 Interim Indicative Access Chargeshfer72 wagon train in Pricing
Zone 1. The ACCC considers that imposing a higbheess charge for the 82 wagon
train than for the less efficient 72 wagon trainwebcreate disincentives for the
efficient use of capacity on the network. Consegjyethe ACCC considers that
ARTC should review the charges for the 72 wagoin iraPricing Zone 1 in order to
provide the correct incentives for producers irtiRg Zone 1 to use more efficient
services. The ACCC notes that the 72 wagon tranmvisubject to the grandfathering
requirements in subsection 4.15(a)(iii) of the JR@&1 HVAU.

Finally, the ACCC notes that Access Holders are &bldispute charges for coal
access rights determined by ARTC if they disagritle the charges (for example,
they may consider that the charges are unreasgnat@decordance with the dispute
resolution provisions in section 4.15(d) and 4.p6{fthe June 2011 HVAU. The
dispute mechanisms are discussed further in Ch@piethis Position Paper.
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5.4.4 Pricing transparency

As discussed in section 5.2.1 of this Position Bapdustry submissions have
expressed concern that the basis on which ARTGlasmined the Initial Indicative
Access Charges is not sufficiently transparenttaatithey are unable to estimate
likely charges for various train configurations.

In its response to the ACCC’s request for informmtiARTC stated that the June
2011 HVAU does not require a prescriptive priciagime. ARTC stated that it does
not intend to limit the pricing discretion affordaalit by the June 2011 HVAU going
forward 1

The ACCC notes ARTC's position. However, the ACGbsiders that greater
transparency of ARTC'’s pricing methodology is ualikto constrain ARTC’s
exercise of appropriate discretion or preventatrfrmanaging the network efficiently.

The ACCC considers that access seekers shouldshéfigent information to be able
to calculate, with a reasonable degree of certaihgylikely direction and estimated
magnitude of pricing relativities between varioasvices. The ACCC considers such
transparency is necessary to inform investmentantractual decisions by coal
industry participants. The ACCC notes the staterbgr@oal and Allied that:

Greater transparency at each time Charges arels&anitate industry’s
understanding of the factors which contribute fedential pricing and
improve their ability to determine how best to &sfai efficient use of
Network Capacity®*

5.4.5 Conclusion

The ACCC has identified several concerns with thial Indicative Access Charges
proposed by ARTC and their relativities with chard@er the non-Indicative Services.

Based on the information provided by ARTC, the AC&Dsiders that the proposed
Initial Indicative Access Charges do not approghateflect the relative consumption
of coal chain capacity by particular services aray mot provide appropriate signals
for efficient use of and investment in coal supgain infrastructure. Therefore, the
ACCC considers that ARTC should review the wayas determined and
implemented its pricing approach to ensure thahthgnitude and direction of the
price relativities between the charges for variseivices provide appropriate and
effective pricing signals.

The ACCC also considers that ARTC should providditawhal information to access
seekers regarding the basis on which it differéegi@harges for particular services.

In addition, the ACCC considers that ARTC shouldovte further information about
how it intends to determine charges for other sess/(including the Interim
Indicative Access Charges). In doing so, ARTC sti@xplain how it intends to

10 ARTC, Response to ACCC information requésMarch 2012, pp. 10-11.

101 Coal and Allied Submission in response to the Australian Compatiiod Consumer
Commission’s Consultation Paper In relation to Aakan Rail Track Corporation’s Hunter
Valley Rail Network Access Undertaking variati@d January 2012, p. 13.
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ensure that the relativities between these chamgeshe Initial Indicative Access
Charges will provide appropriate signals for et use of coal chain capacity.

The ACCC has formed the preliminary view that thiédl Indicative Access Charges
are unlikely to be appropriate having regard torttaters listed in s. 44ZZA(3) of the
Act. In particular, the ACCC considers that:

= the legitimate business interests of ARTC in retajra certain level of discretion
regarding the prices it sets must be balanced sigthie interests of access seekers
in having charges that are sufficiently transpafest 44ZZA(3)(a) and (c))

= the proposed Initial Indicative Access Charges khptovide pricing signals
consistent with promoting ‘the economically efficieperation of, use of and
investment in the infrastructure by which serviaes provided’ (s. 44AA(a))°?
and

= the proposed Initial Indicative Access Charges khalso be consistent with the
pricing principles, specifically paragraph (c) winistates that ‘access pricing
regimes should provide incentives to reduce castdéh@rwise improve
productivity’ (s. 44ZZCA(c))*

As discussed in Chapter 3, the ACCC has also lgatdeo the long term solution for
capacity constraints in the Hunter Valley (suppaytihe objective of maximising coal
chain capacity) and the requirements in the Judé 2O/AU as relevant ‘other
matters’ under s. 44ZZA(3)(e). The ACCC considbet iccess charges which are
cost reflective and promote efficiency in the sypgiain are likely to be consistent
with the public interest, including the public irgst in having competition in markets
(s. 44ZZA(3)(b))***

Questions for comment

= Does the magnitude and direction of the price iretegs between the access
charges for various services provide appropriateedfective pricing signals to
promote efficient use of and investment in coalpdypghain infrastructure?

= Does industry need any further information from ARID understand the basis
for the pricing relativities used to determine thi#ial Indicative Access Charges?

= What information does industry need to allow thenestimate, with a reasonable
degree of certainty, the likely direction and magaeé of pricing relativities that
would be used by ARTC in determining charges far-imalicative Services?

192" The ACCC considers its preliminary view is natansistent with paragraph (b) of the objects of

Part IlIA contained in s. 44AA which is to providdramework and guiding principles to
encourage a consistent approach to access reguilatgach industry.

The ACCC's preliminary view is that the othergimg principles in s. 44ZZCA are not directly
relevant to the determination of the Initial Indiga Access Charges.

The ACCC also notes that there is currently reess code that applies to services provided under
the HVAU.
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Is the overall pricing approach adopted by ARTCrappate in terms of ensuring
that charges reflect the costs of operating seswicethe network and their
relative consumption of coal chain capacity?

Is it appropriate that ARTC has reduced chargé¥iing Zone 3 to offset the
increase in revenue from Pricing Zone 3 produaeRricing Zone 1? What
would be the likely impacts of this adjustment dirceency in the use of and
investment in coal chain capacity?
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6 Drafting changes

This chapter sets out the ACCC's preliminary vi@emsARTC'’s proposed drafting of
the Proposed Variation, in particular the contimrabf the Interim Indicative
Services and the application of the dispute reswiyirovisions.

6.1 The proposed drafting changes

ARTC has made a number of drafting changes in tbhpd3ed Variation, in addition
to the changes required to implement the propasédllindicative Services and
charges (discussed in chapters 4 and 4.3.3). Tdneswes can be viewed in the
marked up version of the June 2011 HVAU at Attachi®e Annexure 1 to ARTC'’s
application to vary the June 2011 HVAU, which isiable on the ACCC’s website.

ARTC has proposed to continue the Interim Perioding which the Interim
Indicative Service and the Interim Indicative Ace€harges apply, until the Final
Indicative Service is implemented. This means titerim Period and the Initial
Period will run concurrently. This has implicatidias what constitutes an ‘Indicative
Service’ under the HVAU and the application of thepute resolution provisions in
sections 4.15(d) and 4.20(f) of the June 2011 HVAkls proposed change is
discussed further in sections 6.3.1 and 6.3.2 helow

ARTC has proposed several other minor drafting ghanincluding removing the
provisions relating to the determination of thei&lilndicative Service from section
4.17 of the HVAU, revising several existing defintedns and adding new defined
terms in section 13 of the HVAU, and uniformly @lising ‘Indicative Services'.
These changes are discussed in section 6.3.2.& .belo

In response to a request for information by the 8CARTC provided a draft
revision of its Proposed Variation, available oea A&CCC'’s website. This included
additional drafting changes to those included enPnoposed Variation submitted on
2 December 2011. The draft revision was not sulohigis a formal replacement of
the Proposed Variation. However, the ACCC's pratiany view on the additional
changes is also discussed in section 6.2.1 below.

6.2 Submissions on the proposed drafting

Submissions to the ACCC’s 13 December 2011 Cortguit®aper relate only to the
drafting of the Proposed Variation and not to tdditonal changes in ARTC'’s draft
revision, as the draft revision was received dfterconsultation period had ended.
The ACCC is seeking the views of interested padiethe additional changes in the
draft revision as part of its ongoing consultatioonthe Proposed Variation.

6.2.1 Peabody

Peabody submitted that, given that the Interimlaitthl Periods are intended to
operate concurrently, it is not clear how to deiemwhether an actual service will be
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an Interim Indicative Service or an Initial Indicat Service and what it means to
‘meet’ the service assumptioHs.

6.2.2 Coal and Allied

C&A expressed concerns about the clarity and inétagion of the drafting proposed
by ARTC. C&A submitted that:

The Interim Indicative Access Charges which ART€Lied in November 2011
should be revisited and adjusted, based on thallmticative Services, at the
time the Initial Indicative Services are adoptat ¢at this should be made clear
in the drafting of the Proposed Variation (refebsections 4.17(a) and 4.19(b) of
the HVAU) 1%

The wording in subsection 4.17(d) of the HVAU shibalarify that the Initial
Indicative Access Charges will be revised annu&§A also considered that the
meaning of the ‘reasonable endeavours’ in subsedtib7(c) of the HVAU is
uncertaim’’

There appears to be a footnote missing from taibfel7(d) stating that “*Pricing
Zones contain Segments as specified at Scheddfg E’.

Section 4.17 of the HVAU should provide for the gibgity of Access Holders
seeking to vary their executed Access Holder Ageremso as to operate the
Initial Indicative Serviced®

The reference to ‘Indicative Access Charges’ irtisact.19(a)(i) of the Proposed
Variation is incorrect, as the Interim Indicatived®ss Charges are not actually
Indicative Access Charges as defined in sectio# dfthe HVAU. Coal & Allied
submitted that section 4.19(b) of the HVAU shouéddxpanded to provide that
the Interim Indicative Access Charges will be d@ieed ‘in accordance with
section 4.15" and will ‘take into account’ the Ialtindicative Access Chargé¥

The timeframes for publication of charges for noditative Services should be
made clear. Specifically, C&A considered that thelsgrges should be determined
by 1 November each year in accordance with sulmsedt?0(d) of the HVAU

Regarding the dispute resolution provisions inHMAU, the ‘two-thirds test’ in
section 4.20(f) of the June 2011 HVAU should beaeed. C&A considers that
the Indicative Access Charges should be disputeénsection 4.15"2

105

106

107
108
109
110
111

PeabodySubmission in response to Australian Rail Trackp@oation’s Proposed Variation to
the June 2011 Hunter Valley Coal Network Accesseda#ling 25 January 2012, s. 3.1(a).
Coal & Allied, Submission in response to the Australian Compataiod Consumer
Commission’s Consultation Paper In relation to Aakan Rail Track Corporation’s Hunter
Valley Rail Network Access Undertaking variati@d January 2012, p. 17.

Ibid., pp. 17-18.

Ibid., p. 18.

Ibid.

Ibid.

Ibid.
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® There is inconsistency in the dispute resoluti@visions for Interim Indicative
Services, in particular that it is unclear whettlisputes will be conducted under
section 4.15 or section 4.20. C&A submitted thapdie resolution for Interim
Indicative Access Charges should be in accordarittesection 4.1823

6.3 ACCC view

6.3.1 Continuation of the Interim Period

Under the June 2011 HVAU, the Interim Period wamed as the period between

the commencement of the HVAU and the time thedhlfidicative Services

approved by the ACCC come into effect under sectid@ of the June 2011 HVAU
(or, if not approved, the Final Indicative Servieggproved by the ACCC under
section 4.18). The Proposed Variation provides timatinterim Period will apply until
the Final Indicative Services and the Indicativedss Charges approved by the
ACCC come into effect under section 4.18. Takeinwie proposed definition of the
Initial Period, this provides that the Interim lodtive Services and applicable charges
under section 4.19 of the June 2011HVAU and thigalnindicative Services and
applicable charges under section 4.17 will applyccarently.

While the Interim Indicative Services will not caitiste Indicative Services under the
Proposed Variation, in accordance with the definiin section 14.1 of the June 2011
HVAU, ARTC will be required to continue to:

= publish the Interim Indicative Access Charges ajalie to the Interim Indicative
Services each calendar year (subsection 4.19(j); a

= offer the Interim Indicative Access Charges to Aqggoits seeking Coal Access
Rights with applicable Interim Indicative Servicgsaracteristics (subsection
4.19(d)).

The ACCC considers that these requirements wiNipgeadditional transparency and
certainty to those access seekers continuing liseuthe Interim Indicative Services
following acceptance of the Proposed Variationtlier, the ACCC notes that the
services to which the grandfathering provisionsuhsection 4.15(a)(iii) of the June
2011 HVAU apply are Interim Indicative Servicesdahat continuing to publish the
charges applicable to these services providesgaaescy around ARTC’s
compliance with subsection 4.15(a)(iii).

However, the ACCC notes that continuing the Inteffemiod has implications for
other provisions in the HVAU, including the dispuésolution provisions in
subsections 4.15(d) and 4.20(f), discussed below.

The ACCC considers that, subject to ARTC addresiagACCC’s concerns
regarding the application of the dispute resolupoovisions (see section 6.3 below),

12 Coal & Allied, Submission in response to the Australian Compatiiod Consumer
Commission’s Consultation Paper In relation to Aakan Rail Track Corporation’s Hunter
Valley Rail Network Access Undertaking variati@d January 2012, p. 19

13 bid., pp. 18-19.
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continuing the Interim Period concurrently with tihéial Period is likely to be
appropriate, having regard to the interests of eEseekers in accordance with
S. 44Z7A(3)(c) of the Act.

ARTC'’s draft revision includes the following additial amendment to subsection
4.19(b) of the June 2011 HVAU:

ARTC will determine its Interim Indicative Accedsa@es for Interim
Indicative Services in accordance with section éal5

The ACCC considers it is likely to be appropriate ARTC to amend subsection
4.19(b) in accordance with the draft revision,las amendment provides additional
clarity regarding how ARTC will determine the Inditve Access Charges.

The ACCC considers it is also likely to be appraf@ithat the draft revision proposes
to amend subsection 4.19(a)(i) of the June 2011 UV¥é\clarify that the Interim
Indicative Access Charges are not Indicative Ac€dsarges.

6.3.2 Dispute resolution

The Proposed Variation includes two ways by whicteas seekers can dispute
charges determined by ARTC:

= under subsection 4.15(d), an access seeker camardispute regarding a Charge
for coal access rights other than an Indicativee&sdCharge. This dispute can be
resolved by arbitration.

® under subsection 4.20(f), ‘Access Holders holdimg thirds or more of the
contracted gtkm for Indicative Services in the val& pricing zone for the next
calendar year may raise a dispute regarding Itidiea@ccess Charges. This
dispute can be resolved by arbitration.

The services and charges to which these dispuddutas provisions apply are
discussed below.

6.3.2.1 The Interim and Initial Indicative Services and sulsection 4.20(i)

The ACCC notes that ARTC has retained subsecti@®(#.of the June 2011 HVAU,
which provides that:

For the Interim Period, all references to Indicai®ervices and Indicative
Access Charges in this section 4.20 will be reathtessim Indicative Services
and Interim Access Charges respectively and adirezfces to section 4.14 will
be read as references to section 4.19 as appragriat

The ACCC notes that under the June 2011 HVAU thesipion would cease to have
effect once the Initial Period commences, and egfegs to Indicative Services in
section 4.20 would apply to the Initial Indicati8ervices. However, given that
ARTC has proposed to continue the Interim Periattaaently with the Initial
Period, the ACCC considers that the applicatiothisf clause is unclear.

Specifically, the ACCC considers that subsecti@®d) in the Proposed Variation
could be taken to mean that references to Indie@irrvices and Indicative Access
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Charges in section 4.20 would be read as Interditétive Services and Interim
Access Chargeasstead ofindicative Services and Indicative Access Charges.

Given that the Initial Indicative Services and ilditndicative Access Charges are
excluded from the provisions in section 4.15(d)h&f June 2011 HVAU, this would
have the effect that the Initial Indicative Sergi@nd Initial Indicative Access
Charges would not be subject to any dispute rasolgirovisions. The ACCC'’s
preliminary view is that this would not be apprepei.

The ACCC considers that ARTC should clarify whielsces are intended to be
covered by the provisions in section 4.20 durirggdbncurrent Initial and Interim
Periods. The ACCC considers that the provisiorsilmsection 4.20 should apply to
the Initial Indicative Services, and that it mayamoropriate if the provisions also
applied to the Interim Indicative Services.

6.3.2.2 Dispute resolution for Indicative Access Charges wter subsection 4.20(f)

As discussed in section 6.3.2.1 above, the ACCGiders that the provisions in
section 4.20, including the dispute resolution Bns in subsection 4.20(f), should
apply to the Initial Indicative Services. The ACC@nsiders that it may be
appropriate for these provisions to also apphhwlhterim Indicative Services.

The ACCC understands that ARTC'’s intention is thatinterim Indicative Services
be subject to the dispute resolution provisionsubsection 4.20(f). In response to the
ACCC's request for information, ARTC stated that:

The “two thirds” rule is necessary to avoid delagsl costs to industry
arising from an individual dispute which will hairaplications for all ARTC
customers with access rights for Interim IndicaBe¥vices and Indicative
Services...

Accordingly, the dispute resolution process inisect.20 will apply when
two thirds or more of those Access Holders with IGaaess Rights submit a
dispute notice to ARTC within the requisite timefrain relation to Interim
Indicative Services or Indicative Services.

The ACCC'’s preliminary view is that it would be appriate for the dispute
resolution provisions in 4.20(f) to apply to botitdrim and Initial Indicative
Services, but that ARTC'’s intention is not currgmlear from the drafting in the
Proposed Variation.

The ACCC notes that ARTC'’s draft revision propogesamended subsection 4.15(d)
which clarifies that this subsection does not cdmtarim Indicative Access Charges.
The ACCC considers that this is likely to be appiatp, provided the drafting in
subsection 4.20 is also amended to clarify itsiappbn to both the Interim and

Initial Indicative Services.

The ACCC also considers that ARTC should specify bte two-thirds rule is to be
applied to the Interim and Initial Indicative Sexs. Specifically, whether the two-
thirds requirement will apply:

14 ARTC,Response to ACCC Information Requ8d¥larch 2012, p. 27.
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= acrossall Access Holders holding Interim and Initial loative Services (i.e. the
threshold for a dispute relating to either Intedninitial Indicative Access
Charges will be two thirds of all those Access Hogdutilising either Interim
Indicative Services or Initial Indicative Services)

= separatelyto those Access Holders holding Interim IndicatBervices and those
holding Initial Indicative Services (i.e. the thine¢d for a dispute relating to Initial
Indicative Access Charges will be two thirds ofsad\ccess Holders utilising
Initial Indicative Services, similarly for disputeslating to Interim Indicative
Access Charges and those Access Holders utilisitegiin Indicative Services).

The ACCC has not formed a view as to which alteveatould be more appropriate.
However, the ACCC considers that the current drgfgirovided by ARTC is unlikely
to be appropriate as it lacks clarity and certaiffityis issue is not addressed in
ARTC'’s draft revision.

The ACCC considers that ARTC should ensure thatith&ing of subsections 4.20(f)
and (i) of the June 2011 HVAU reflects ARTC's intexl application, and notes that
the drafting of subsection 4.15(e) may also neduktapdated to reflect amended
drafting of subsection 4.20.

The dispute resolution provisions in subsectio®#)2vill not apply to charges for
coal access rights other than those for an Interinitial Indicative Service. In
determining these charges ARTC will have regara tange of factors. These factors
are listed in section 4.15 of the June 2011 HVAU mtlude the particular
characteristics of the service, the commerciallagtical impacts on ARTC'’s
business, and capital or other contributions byctietomer to ARTC's cost. If
customers disagree with charges for non-Indicéieerices they may avail
themselves of the dispute resolution process usulesection 4.15(d).

6.3.2.3 Dispute resolution for the Initial Indicative Access Charges during the first
calendar year

In accordance with subsection 4.17(a) of the Pregd&riation, the process in
subsection 4.20(f) for dispute of Indicative Acc€dwrges will noapply to the
Initial Indicative Access Charges in Table 5. Gitkat these charges are also
excluded from subsection 4.15(d) (as they are &ile Access Charges), access
seekers may not raise a dispute under either paegarding the Initial Indicative
Access Charges during the first calendar yeareftritial Period.

Initial Indicative Access Charges published by ARfB€subsequent calendar years
of the Initial Period may be disputed by acces&amsethrough the process in
subsection 4.20(f) of the June 2011 HVAU provideel tiwo thirds requirement is
met.

The ACCC notes that the first set of Initial Indiza Access Charges are to be
assessed by the ACCC as part of the June 2011 Hxakidtion process, which
includes consultation with access seekers. The AG@GIGave regard to the interests
of access seekers in deciding whether the Iniidichtive Access Charges are
appropriate in accordance with s. 44ZZA(3)(c). Bfere, having regard to the
legitimate business interests of ARTC and the @#tisrof access seekers in having
certainty regarding the terms of access, the ACQt3iders it is appropriate for the
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Initial Indicative Access Charges accepted by tiRECA not to be subject to further
dispute resolution provisions under the varied HVAU

Subsequent Initial Indicative Access Charges valdetermined by ARTC and will
not be subject to assessment by the ACCC. As ratitede, the ACCC considers it
would be appropriate, having regard to the intsregticcess seekers, for these
charges to be subject to the dispute resolutionigions in subsection 4.20(f).

6.3.3 Other minor drafting changes

ARTC has proposed several other minor drafting gbann the Proposed Variation.
In general, the ACCC considers that these changdgkaly to be appropriate subject
to ARTC addressing the substantive concerns wetPitoposed Variation raised in
this chapter and in Chapters 4 and 5 of this docime

6.3.3.1 Removal of process for determination of the Initiallindicative Service

ARTC has deleted sections 4.17 (a), (b) and (enftiee June 2011 HVAU. These
clauses outlined the process by which the Initididative Services and charges
would be determined and incorporated in the unéerga

The ACCC'’s preliminary view is that this draftingrandment is appropriate because,
if the ACCC approves the Proposed Variation, ARTIC ave fulfilled these
requirements, as discussed in section 4.3.1. Reggihe clauses in the Varied HVAU
would be of limited value as they would no longeritb operation and would have the
potential to create confusion regarding ARTC’s angmbligations under the

HVAU.

6.3.3.2 Pluralised ‘Indicative Services’

ARTC has pluralised the term ‘Indicative Servicgseviously ‘Indicative Service’).
Subsection 14.2(a) of the HVAU states that unlkescbntext otherwise requires,
‘singular words will also have their plural meanisugd vice versa’. The ACCC also
notes that subsection 4.14(b) of the HVAU states tithere may be more than one
Indicative Service and Indicative Access Chargé&iwia Pricing Zone.’

Accordingly, the ACCC considers that this change @ material effect on the
operation of the HVAU. However, the ACCC considiris change is appropriate as it
provides more clarity, given that there is morentbae Indicative Service proposed to
be in effect for the Hunter Valley Rail Network.

6.3.3.3 Defined terms

ARTC has included the following additional definedms in section 14.1 of the
Proposed Variation:

® ‘Final Indicative Services- renamed, previously ‘Indicative Services’. ARTC
states that this change was made:
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to provide clarification that the transitional pess will end when the
indicative services and associated charges arentiete in accordance with
section 4.18"

= ‘Initial Indicative Services> defined as having the characteristics set out in
section 4.17(d). This is consistent with the tewtogy used in section 4.17 of the
June 2011 HVAU.

= ‘Initial Indicative Access Charges’ defined as having the meaning given in
section 4.17(c) of the Proposed Variation.

= ‘Initial Period’ — defined as the period from the time the Propd&athtion takes
effect to the time the ACCC approves the charagtiesi of the Final Indicative
Service under section 4.18 of the HVAU.

The ACCC considers these additional defined temasppropriate as they provide
additional clarity and transparency to access seakgarding the operation of the
HVAU. In particular, the ACCC notes that the teringial Indicative Services’,

‘Initial Indicative Access Charges’, and ‘InitiakRod’ are appropriate as they clearly
link the Initial Indicative Services with the apgble charges and the period during
which they apply.

6.3.4 Further drafting amendments proposed by the ACCC

The ACCC notes the draft revision submitted by ARm€udes several additional
amendments which address some concerns raiseddhyam Allied. The ACCC
considers that the amendments in the draft revisterappropriate. However, the
ACCC considers that several additional drafting agimeents may be required in

order for the Proposed Variation to be appropriétese drafting amendments are set
out below.

The first drafting amendments relate to subsectidid(c) of the Proposed Variation
which provides that:

Indicative Access Charges applicable to the Initmalicative Services (“Initial
Indicative Access Charges”) set out in section ) Will apply during the
Initial Period.

The table in section 4.17(d) of the Proposed Viamasets out the Initial Indicative
Service Assumptions and the TOP and Non-TOP chavhet would apply if the
Proposed Variation is accepted.

The ACCC considers that the intent of subsectidi (@) appears to be that the Initial
Indicative Access Charges will be determined arlpuahich the ACCC considers is
likely to be appropriate. However, the ACCC is cammed that, as currently drafted,
subsections 4.17(c) and (d) of the Proposed Vanatould be interpreted to mean
that the charges in the table will apply for thérenduration of the Initial Period. The
ACCC considers that this is unlikely to be appraf@i The ACCC considers that

15 ARTC, Application by ARTC to vary the Hunter Valley Ascesdertaking to provide for the
initial indicative services and initial indicativeccess charge® December 2011, section 3.

66



ARTC should amend the first sentence of subsedtibi(c) to reflect that the Initial
Indicative Access Charges will be determined arigual

The next amendment relates to the publication afgds for services other than the
Indicative Services. The ACCC notes the submiskioG@&A that the timeframes for
publication of charges for non-Indicative Servisasuld be made cleaf®

The ACCC notes that no access seekers are curaghating the proposed Initial
Indicative Services, and that it may take some foné\ccess Holders to transition to
these services. The implementation of the Initididative Service is a transitional
stage prior to the implementation of the Final tadive Service, and requires a newer
wagon type in order to fit on the network. The ACCG#hsiders this may result in
some Operators running configurations other thaririterim or Initial Indicative
Service. For example, a party may wish to run avdon train with a combination of
old and new wagons in order to utilise existindimgl stock.

The ACCC considers that parties running servicksrahan the Initial and Interim
Indicative Services should have sufficient certaas to the charges they face.
Accordingly, the ACCC considers that the Proposadation should specify that
charges for Coal Access Rights other than the &tidie Services (or Interim

Indicative Services) will be determined by 1 Novembach year, at the same time as
the Indicative Access Charges. The ACCC considetsit would be appropriate for
this amendment to be placed at subsection 4.20tteaune 2011 HVAU.

The next amendment relates to subsection 4.17tked?Proposed Variation, which
states that:

ARTC will offer the applicable Initial Indicativecdess Charges to Applicants
seeking Coal Access Rights with applicable Initalicative Service
characteristics during the Initial Period.

The ACCC considers that this is likely to be appiate. However, the ACCC notes
the submission by Coal & Allied that section 4.TThe HVAU should provide for
the possibility of Access Holders seeking to véusit executed Access Holder
Agreements so as to operate the Initial Indicafieevices:*’

The ACCC agrees that that the Proposed Variationldralso specify that Access
Holders will be given the opportunity to vary thaagcess holder agreements during
the Initial Period to operate the Initial Indicai$ervices, if the Operators make those
services available and the Access Holders wislp&raie those services. The ACCC
notes that the drafting of subsection 4.18(eMibich relates to the Final Indicative
Services, specifically includes Access Holders segto vary their Access Holder
Agreements so as to operate Final Indicative Sesvam existing contracted Train
Paths. The ACCC considers that ARTC should inchidelar drafting in subsection
4.17(e).

116 Coal & Allied, Submission in response to the Australian Compatiiod Consumer
Commission’s Consultation Paper In relation to Aakan Rail Track Corporation’s Hunter
Valley Rail Network Access Undertaking variati@d January 2012, p. 18.

17 bid., p. 18.
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Questions for comment

= Are the drafting changes proposed by ARTC in itdftchevision (available on the
ACCC'’s website) appropriate? If not, what altermatirafting would be more
appropriate?

= Should the application of the dispute resolutioovggions in subsection 4.20(f)
apply across all Access Holders holding Interim bmitll Indicative Services or
separately to those Access Holders holding Intémaicative Services and those
holding Initial Indicative Services?

= Does industry agree with the additional draftingrodpes proposed by the ACCC”~
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7 The Final Indicative Service

The ACCC notes that this Proposed Variation islatron to the Initial Indicative
Service as prescribed in section 4.17 of the J0d4 HVAU. A subsequent variation
will be required in order to implement the Finatlicative Service described in
section 4.18.

The ACCC considers that this initial stage has ey both the ACCC and industry
with further insight into the broader process fetadmination of the efficient train
configuration in the Hunter Valley. The ACCC coresiglthat experience in
developing the Initial Indicative Service shouldbirm the development of the Final
Indicative Service by ARTC in consultation with uslry and the HVCCC. The
ACCC considers that is appropriate to comment aekperience in order to:

= identify likely issues or concerns relevant to daii@ing the Final Indicative
Service, with a view to facilitating the resolutiohthose issues

= provide preliminary guidance to ARTC and indusegarding the ACCC's
expectations with respect to the development ofthal Indicative Service.

7.1 Submissions in response to the Consultation Paper

Several submissions in response to the ACCC’s X®mber 2011 Consultation
Paper made comments relevant to the determinatithred-inal Indicative Service.

7.1.1 Acceleration of the process

QR National: QR submitted that the modelling and assessmengepsaunderpinning
the Initial Indicative Services was under-develap@R submitted that the Initial
Indicative services should be abandoned and a rbrest and comprehensive
assessment should be undertakén.

Asciano: Asciano submitted that the process for the Findiclative Service, and the
implementation of pricing based on the efficieairtr should be accelerat&d.

Asciano stated that the final modelling and implatagon of the efficient train can
and should be done in a much shorter timeframettigtroutlined the in the June
2011 HVAU. Asciano expressed concern that the aticengestion in the Hunter
Valley system should be relieved as soon as pessbb that this requires modelling
of the efficient train and attendant pricing sigral

18 QR NationalQR National's submission in response to the AC@®issultation Paper on ARTC's
application to vary the HVAU to implement the &litindicative Service27 January 2012, p. 2.

119 Asciano,Submission to the ACCC in relation to the ACCC Qtiation Paper on Australian Rail
Track Corporation’s Hunter Valley Rail Network AssdJndertaking variatiodanuary 27 2012,

p. 1.
120 bid., pp. 6-7.
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PWCS: PWCS submitted that ARTC should determine the Aimdicative Service as
soon as possible, and well before the maximum tiemeés in the HVAU?#

7.1.2 Modelling the Final Indicative Service

Several submissions expressed dissatisfactionthétimodelling undertaken for the
Initial Indicative Service, and made recommendatiton the modelling of the Final
Indicative Service.

Peabody:Peabody submitted that the modelling used to dewdle Indicative
Service is not adequate and that the final modg#imould include characteristics
such as:

entry and exit points to the Network, the geograsipread of an above rail
provider’s trains throughout the Network, and emaging alignment in
capital investment between the above and belovopatations?

Peabody submitted that measuring utilisation of cbain capacity should include
measures of loading and unloading performancegdatdbution of traing?

QR National: QR submitted that:

An efficient outcome from a whole of coal chaingpgctive is one where
maximum possible tonnes are delivered, at the lbpessible total cost,
when all elements of coal transportation costsiwithe coal chain are
considered.

This would entail an assessment based on a ‘tosdlaf ownership’
approach that allows for trade-offs between diffitedements of the coal
chain that result in optimal utilisation of Coal & Capacity**

QR submitted that efficiency measures should irekelements of cost and total
throughput delivered within a period and shoula d¢de account of distance.

QR submitted that ARTC should consider the impacaloove rail efficiency, which
affects the overall transportation costs to coatipcers-*® QR also submitted that
ARTC should consider system velocity, driven byleyiames, as an efficiency

indicator?®

QR stated that it is willing to work with the HVCCahd ARTC to develop
appropriate modelling for the Final Indicative See/?’

PWCS,Submission to the Australian Competition and CorsuBommission regarding the
Australian Rail Track Corporation Limited’s propabeariation to the Hunter Valley Rail
Network Access Undertaking7 January 2012, pp. 2-3.

PeabodySubmission in response to Australian Rail Trackp@oation’s Proposed Variation to

s the June 2011 Hunter Valley Coal Network Accessedalling 25 January 2012, s. 3.3.

Ibid., s. 3.3.

124 QR NationalQR National's submission in response to the AC@®issultation Paper on ARTC's
application to vary the HVAU to implement the &litindicative Service27 January 2012, 27
January 2012, p. 2.

125 bid., pp. 4-5.

126 pid., p. 7

127 bid., p. 2.
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PWCS: PWCS submitted that ARTC should consider an exphnaiege of
configuration factors and efficiency measures li@r Einal Indicative Service. PWCS
suggested that ARTC should consider additionald@sp train performance, such as
wagon types, sizes, and trigger mechanisms, aradt othasures of coal chain
efficiency. PWCS also stated that the Final InadeaServices should contemplate
likely future infrastructure configurations, suchtae new Terminal #2

PWCS considered that the relative pricing shoutigle clear economic incentives
for efficient use of capacit}?’

7.2 ACCC view

The ACCC recognises industry concern about theentiincertainty around the
efficient train configuration. The ACCC understartidst investments would be
required by some coal producers and Operatorsdier o adopt the Initial Indicative
Service, such as purchasing the new, shorter waggusred for the 96 wagon
configuration. The ACCC considers that resolving tarrent certainty regarding the
characteristics of the Final Indicative Serviceaitimely manner, is important in
order to decrease the risk of such investments.

The ACCC is aware that large increases in demanejoort coal throughput are
expected to occur over the next few years. As atiMa011, indicative contractual
nominations provided to ARTC by producers weregxtgd to increase from

135 mtpa in 2011 to around 163 mtpa in 2012, 198amt 2013, 209 mtpa in 2014
and 216 mtpa in 2018° The ACCC considers that rising demand undersdbees
importance of increasing throughput on the railvoek by improving efficiency in
the coal supply chain.

7.2.1 Transition between the Initial Indicative Service a nd the Final
Indicative Service

During the assessment of this Proposed Variatibastbecome apparent to the
ACCC that there are differing views among staketiddbout how the determination
and charging for the Initial Indicative Service Mfit’ with the determination of the
Final Indicative Service.

The ACCC remains of the view, as set out in the &&Jinal decision on the June
2011 HVAU, that the determination of the Initiabinative Service and associated
charges provides forteansitiontowards the Final Indicative Service charactassti
that will ultimately promote the efficient operatiof, use of and investment in
infrastructure.

128 pWCS,Submission to the Australian Competition and Corsu@ommission regarding the

Australian Rail Track Corporation Limited’s propabseariation to the Hunter Valley Rail
Network Access Undertaking7 January 2012, p. 3.

129 pid., p. 1.

130 ARTC,2011-2020 Hunter Valley Corridor Capacity Strateggnsultation DocumenMarch
2011, p. 3.
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7.2.2 Process for determining the Final Indicative Servic e

The ACCC considers that it may be beneficial toosgtseveral matters that the
ACCC considers will need to be addressed in detengithe Final Indicative Service
and price relativities across services.

7.2.2.1 Assumptions for modelling of the Final Indicative ®rvice

Given the importance of the determination of theaFindicative Service to the
efficiency of the Hunter Valley coal supply chdine ACCC considers that the
process for its determination is vital to its swesfal implementation.

Section 4.18 of the June 2011 HVAU requires ARTCdosult with the HVCCC and
industry in determining the characteristics of éfiicient train. The ACCC considers
that the process outlined in section 4.18 requresre collaborative process than the
process for determining the Initial Indicative Seev This is because implementing
the Final Indicative Service is likely to requir@ra significant complementary
investments by Access Holders, port operators aoderail operators.

The ACCC considers that appropriate optimisatiothefentire coal supply chain in a
way that maximises the overall network benefitikisly to involve building on and
enhancing the existing infrastructure in the HuMalley. In the ACCC'’s view,
successful implementation of the Final Indicativeev&e is more likely with industry
input into the process to be conducted by ARTCtardHVCCC for modelling the
Final Indicative Service, including the assumptiossd in the modelling.

The following issues are likely to need clarificatiin order for the HVCCC to start
its modelling, and if possible reduce the timefrdorereaching its findings:

= What constraints should be assumed in the finaletiad? Should the modelling
assume no infrastructure constraints (e.g. no ca@insobn passing loop lengths)
and model the ‘utopian’ network?

=  What investment assumptions should be used in tuehing? For example, will
the investments highlighted in ARTC’s Hunter Vallggrridor Capacity be used
as the ‘base’ for future assumptions?

= What time horizon should be modelled? Should inwesits that may occur in, for
example, the next10 years, be included in the modshould investments with
longer lead times be included?

7.2.2.2 Pricing

The June 2011 HVAU requires ARTC to consider th&dor pricing when it
determines the Final Indicative Services. The AQ©0@siders that it would be
beneficial to set out the ACCC'’s preliminary viemrsissues relevant to determining
prices for the Final Indicative Service and otr@vies.

The ACCC considers that the efficient use of ARTKEow-ralil infrastructure will
occur when the structure of charges appropriatdlgcts the cost of providing
network capacity and efficiently maintaining theéwerk, and gives incentives to use
capacity efficiently. ARTC is currently seekingdpply this principle through gtkm
pricing. However, the ACCC considers that a morealiand transparent pricing
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structure may lead to greater efficiencies as itrglymrticipants in the Hunter Valley
will have greater information and ‘connection’ tmsts. Pricing that is linked more
directly to costs may create stronger incentivaavest in complementary assets that
promote the efficiency of the network.

During the assessment of the June 2011 HVAU, sudoms on the determination of
the efficient train configuration and ARTC'’s prigimpproach proposed alternative
charging structures. Examples included chargesdbase per train or per train
kilometre basis or a two-part tariff where variabiaintenance charges could be
priced on a gtkm basis and the TOP charge woulthBed on a per train basfs.
During the current consultation on this Proposedafian, stakeholders suggested
that a train path could be priced based on theackeristics of the Final Indicative
Service (being the most efficient train configunadi. If a shorter train configuration
was used, the per unit cost would be higher gigmgncentive to make better use of
network capacity.

131 Coal and AlliedSubmission in response to the ACCC'’s consultatapepin relation to ARTC'’s
proposed Hunter Valley rail network access undengk25 October 2010, pp. 79-86.
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8 Appendix A — Legal framework

8.1 Timeframes for ACCC decisions and clock-stoppers

Subsection 44ZZBC(1) of the Act provides that tH@G*C must make a decision on
an access undertaking application within the peoioti80 days starting on the day the
application is received (referred to as ‘the expeégteriod’). A request made to the
ACCC for the withdrawal or variation of an accesslertaking is an access
undertaking application.

If the ACCC does not publish a decision on an axaeslertaking application under
S. 44Z7BE of the Act within the expected periodsitaken, immediately after the
end of the expected period, to have:

®= made a decision to not accept the application; and

= published its decision under s. 44ZZBE and itsaeador that decision: see
S. 44Z7ZBC(6).

The Act contains ‘clock-stoppers’ that mean certaire periods are not taken into
account when determining the expected period (s€¢ZZBC(2)). In particular, the
clock may be stopped:

= by written agreement between the ACCC and the aqmewider (in this case,
ARTC), and such agreement must be published: ZZB&(4) and (5);

= f the ACCC gives a notice under s. 44ZZBCA(1) resfing information in
relation to the application;

= jf a notice is published under s. 44ZZBD(1) invitipublic submissions in relation
to the application;

= if a decision is published under s. 44ZZCB(4) daferconsideration of whether
to accept the access undertaking, in whole or ity pédiile the ACCC arbitrates an
access dispute.

8.2 Information requests

Subsection 44ZZBCA(1) provides that the ACCC maae@ person a written notice
requesting the person give to the ACCC, withinecsfed period, information of a
kind specified in the notice that the ACCC conssdmay be relevant to making a
decision on an access undertaking application.

Subsection 44ZZBCA(3) states that the ACCC musehiagard to any information
given in compliance with a notice under s. 44ZZBCAO making its decision.

As noted above, the period within which the ACCQuests information constitutes a
clock-stopper.
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