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Summary

The Australian Competition and Consumer CommiséAdCC) has decided to
accept the Proposed Variation to Schedule H ofrtezstate Rail Access
Undertaking submitted by the Australian Rail Tr&xrporation ARTC) on

6 January 2012. The variation provides for theusicn in Schedule H of the
Interstate Access Undertakingdcess Undertaking ARTC's estimates of capital
expenditure proposed for the period 1 July 20120tdune 2018.

The ACCC has made the decision to accept the \@riahder section 44ZZA(7) of
the Competition and Consumer Act 20ITth) the Act) taking into account the
matters listed in section 44ZZA(3).

Prior to this decision, Schedule H was silent andapital expenditure that could be
incurred by ARTC during the period 1 July 2012 @J8ine 2018, thus providing no
guide in the Access Undertaking on ARTC'’s propasedstments over the period.

ARTC sought the approval of the ACCC for the prambsapital expenditure to be
considered prudent (as defined under the Acceserthaking). The ACCC notes that
the Access Undertaking places an obligation on ART®E the ACCC, to assess the
prudency of its capital expenditures once finaliSdte Access Undertaking does not
require an assessment of prudency to be madehmr &RTC or the ACCC when
ARTC submits its Proposed Variation.

In addition, due to the preliminary nature of tlapital expenditure estimates
proposed by ARTC, the ACCC has not formed a viewhenprudency or otherwise
of the proposed capital expenditure estimatesi®iperiod.

Section 4.4(d) of the Access Undertaking requirBI & to assess its actyalot
forecast) capital expenditures against the prudentsria set out in the undertaking
before it can roll these expenditures into the latguy asset bas®AB) for the
purposes of calculating the economic cost of the/omrk, which is used in
determining the ceiling limit for access prices.

Section 4.4(e) of the Access Undertaking requinasit ARTC's capital expenditure
exceeds by 20 per cent the estimated amounts ed8&hH in any single year, it
must seek the approval of the ACCC.

The prudency criteria in section 4.4(e) of the AscElndertaking include whether the
capital expenditure incurred by ARTC:

= was needed to meet market demand for capacity emfidrmance of the network;

= represents an efficient means to achieve that démaextend the economic life
of the network;

= was incurred efficiently; and
» has the support of industry.

Stakeholders have given qualified support for trepBsed Variation. However,
during the ACCC's consultation on the Proposed atamn, stakeholders raised



concerns about the effectiveness of ARTC’s consaitavith industry to date on its
proposed capital expenditure.

Consequently, the ACCC has reached the view that@\Bhould consult more
effectively with industry during the course of firséng and undertaking the proposed
capital expenditure program. The ACCC considersdapital expenditure is more
likely to be prudent if effective consultation haken place during development and
implementation of the capital expenditure programassist ARTC and industry, the
ACCC has set out in this Decision its guidance bt considers would constitute
effective consultation.

This report sets out the ACCC'’s detailed reasondédaiding to accept the Proposed
Variation.



1 Introduction

On 6 January 2012, ARTC submitted its forecasttabpkpenditure for the period
2012-13 to 2017-18 to the ACCC as envisaged uratdion 2.4(c) of the Interstate
Rail Network Access Undertaking accepted by the &G0 30 July 2008t e
Access Undertaking.

The forecast capital expenditure was lodged agpphcation to vary Schedule khe
Proposed Variation) of the Access Undertaking in accordance withisact
447ZZA(7) of theCompetition and Consumer Act 20Tth) the Act). Section
4477ZA(7) allows an access provider to vary an atsmbpccess undertaking with the
consent of the ACCC.

The ACCC conducted a public consultation procegsaasof its assessment of the
Proposed Variation and sought submissions fromested parties. Three
submissions were received.

1.1 ACCC'’s decision on ARTC's application to vary the
Interstate Rail Access Undertaking

Having regard to the matters listed in section 444 of theCompetition and
Consumer Act 201(Cth), the ACCC is of the view that it is appropeiander section
4477A(7) of the Act to accept ARTC'’s applicationade on 6 January 2012, to vary
the 2008 Interstate Rail Access Undertaking.

The ACCC'’s reasons for this decision are set othéollowing chapters.

The ACCC has also accepted ARTC’s consequentiahdment in the Proposed
Variation in order to remove clause 2.4(c) from Alwzeess Undertaking. The ACCC
made this decision as ARTC has complied with taes# and, therefore, the clause
has no further effect.

The ACCC was required to make a decision on whethaccept the Proposed
Variation by 1 August 2012. This took into accotlire four week consultation on the
ACCC'’s Consultation Paper (released 25 January)20hzh acted as a clock-
stopper to the 180-day statutory timeframe impdseslection 44ZZBC within which
the ACCC is required to make a decision.

1.2 Effect of the decision to accept the variation
With the ACCC'’s acceptance of ARTC's applicatiowaoy the Access Undertaking:

= Schedule H of the Access Undertaking has beendramienclude ARTC's capital
expenditure estimates for the financial years 2032e 2017-18.

=  ARTC will now be able to roll into its regulatorgset base (RAB) all capital
expenditure it prudentlincurs each year in this period up to the estimagt out
in Schedule H plus 20 per cent without further AC&proval.



=  Where ARTC'’s actual capital expenditure exceedd$dhecast capital expenditure
by 20 per cent (or more) in any single year, ART@stobtain the ACCC'’s
approval to roll the full amount of its actual ergdéure into the RAB.

®= The RAB value is used in determining the ceilingg@that would allow ARTC to
recover the full economic cost of providing accesthe interstate network.

ARTC indicated in its supporting submission thahiends, at a later date, to seek the
ACCC'’s approval for higher capital expenditure thia@ estimates in Schedule H in
relation to:

= the ‘substantial investment programme’ for the 20060 2011-12 period,
currently being undertaken; and

= additional expenditure of $434 million in 2012-1&1518.5 million over the
subsequent three years (2013-14 to 2015-16) fgegsocommenced prior to
2012-13 and currently underway.

The current decision to accept the variation dagsntlude these additional
expenditures. ARTC has indicated that it will subanfurther application to vary the
Access Undertaking for these proposed additionataleexpenditures.

1.3 Prudency of the 2012-13 to 2017-18 capital
expenditure estimates

In making this decision, the ACCC has not madessessment of the prudency of
ARTC’s 2012-13 to 2017-18 capital expenditure eates. The ACCC recognises
that the proposed investment program for the pedad the proposed capital
expenditure estimates, are at a preliminary stAB8.C has stated that the
development of its future capital expenditure paogis at the ‘Concept Assessment’
stage of its internal project management procedures

ARTC has made it clear that there will be furthevelopment and refinement of the
proposed projects that make up the estimates thromgart, development of and
consultation on its infrastructure strategy docuts.en

The ACCC notes that the prudency of ARTC's actagital expenditure over the
period must be assessed before it can be rolledhetRAB. Section 4.4(e) of the
Access Undertaking sets out the factors relevadetermining whether or not actual
capital expenditure has been prudent.

In making its decision to accept the Proposed Wanathe ACCC has noted the
concerns raised by industry about whether effectoresultation has occurred on the
capital expenditure estimates to date. The ACCGalsmsnoted ARTC’s confirmation
that it intends to consult with industry in devatgpits infrastructure strategy
documents and the details of its capital expenglipmogram for the period. The
ACCC expects that going forward there will be:

= effective engagement with industry, including atuenber of critical decision
making points within ARTC’s project management @aares; and



= the provision of all necessary information relatedpecific proposals in order to
enable effective engagement.

The ACCC is of the view that effective consultatieii help ARTC inform its
decision making process when developing and detigespecific projects. It will also
assist ARTC to meet access seekers’ demands afficidhis will, in turn, contribute
to protecting ARTC'’s legitimate business interdstsncreasing the likelihood that
there will be sufficient demand to support ARTC&ume growth focussed approach
to its business on the interstate rail networkiltalso promote the interests of
access seekers by better aligning ARTC’s capitpéediture proposals with the
requirements and priorities of access seekersyiagpfor complementary
investments to be made in a timely manner.

It is the ACCC'’s view that effective consultationllvgupport the economically
efficient operation of, use of and investment ia ithterstate rail network. The ACCC
has set out its views as to what could constitategpropriate level of consultation
(and the types of information that should form mdithat consultation) in Chapter 4.



2 Background

On 30 July 2008 the ACCC accepted, pursuant tosiaini6 of Part IlIA of the then
Trade Practices Act 197¢#how theCompetition and Consumer Act 20ITth)), an
access undertaking submitted by ARTC for its inggesrail network. The Access
Undertaking came into operation on 20 August 2008.

Under section 44ZZA(7) of the Act, the ACCC may sent to a variation of an
accepted access undertaking if it thinks it appad@ito do so having regard to the
matters listed in section 44ZZA(3). As noted abaMeTC submitted a variation
request in accordance with section 44ZZA(7) onrtuday 2012.

2.1 Services provided by ARTC

ARTC is a Commonwealth Government owned corporagstablished in 1998 for
the purpose of managing and providing access tdl#tienal Interstate Rail
Network. ARTC is vertically separated, providingyfielow-rail’ track access
services and not ‘above-rail’ services such asdupal

The interstate network covers the mainline standatgye track linking Kalgoorlie in
Western Australia; Adelaide, Wolseley and Crystaddk in South Australia;
Melbourne and Wodonga in Victoria; Cootamundra,ulyh Macarthur, Moss Vale,
Unanderra, Newcastle (to the Queensland borderpParkes in New South Walés.
The Access Undertaking does not cover access t@ihsetwork in the Hunter
Valley, which is covered by the Hunter Valley Acsdéndertaking accepted by the
ACCC on 29 June 2011.

The interstate network is used by both generajliteservices (such as manufactured
goods) and bulk freight services (such as minirdyagricultural products), as well as
long distance and regional passenger services.

2.2 The 2008 Access Undertaking — Schedule H

Prior to this decision, Schedule H of the Inteestatcess Undertaking outlined
ARTC'’s estimated capital expenditure for the siaryeeriod 2006-07 to 2011-12.
Capital expenditure is specified for each netwatnsent and disaggregated forecasts
are provided for network improvement works (for e, track works), train control
and corridor infrastructure improvement. Capitgb@xditure is also disaggregated by
forecast expenditure on track investment, signgind communications investment
for each segment.

The Access Undertaking has a ten year term expimi2§18. At the time the Final
Decision on the 2008 Access Undertaking was retkase ACCC recognised the
difficulty in reasonably forecasting capital expéack over ten years. It accepted that
ARTC would submit forecast capital expendituretfog six year period 2012-13 to
2017-18 by 31 December 2011.

http://www.artc.com.au/Content.aspx?p=98
Schedule H of the Access Undertaking includegaiogxpenditure estimates for two years—
2006-07 and 2007-08—prior to the commencementafatee undertaking. Therefore Schedule H

2
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Clause 2.4(c) of the Access Undertaking states'ityeB1 December 2011, ARTC
will develop and submit to the ACCC, Capital Expéume in the form of an extended
Schedule H, applicable to the period 1 July 20120dune 2018'.

On 20 December 2011 ARTC requested an extensibmefto submit the Proposed
Variation to the ACCC. The ACCC agreed to ARTC'guest and ARTC submitted
its variation application on 6 January 2012.

2.3 Application to vary the 2008 Interstate Access
Undertaking

As envisaged under clause 2.4(c) of the Access tthiideg, ARTC lodged an
application to vary Schedule H of the Access Urakeng. ARTC’s revised
Schedule H is included attachment A.

The application set out the proposed 2012-13 t@ 2A@BLcapital expenditure estimates
that would form the basis for ARTC determiningatmual revaluation of the network
and associated facilities in respect of calculaf®y C’s annual economic cost under
the Access Undertaking.

The Proposed Variation is in respect of new investisithat amount to $626 million
over the six years, or an average spend of $1dibmper year. The major projects
included in the capital expenditure estimates ceddry the Proposed Variation are as
follows:

= Advanced Train Management Syst&mMS)

The ATMS is a communications based signalling sysdesigned to improve
both productivity and safety. ARTC is currentlydlising its Signalling &
Communications Strategy, which suggests that térde an economic case for
the roll-out of the ATMS on the interstate netwdgxpenditure over the six year
period is forecast at approximately $181.1 million.

=  East-West Capacity

Capacity constraints are beginning to emerge imtrth-east and north-west
areas of South Australia, and continued growthast-evest minerals and
intermodal traffic is expected to place furthergsure on transit times. ARTC
intends to address these issues through the Eastt®deridor Capacity Strategy.
Expenditure is estimated at $377 million.

= Port Augusta — Tarcoola Track Configuration

The current track configuration between Port Auguwstd Tarcoola limits the
speed/axle load configurations that can be oper&ipdrators have flagged an
interest in exploring options to go to higher axlads by strengthening the track,
which is expected to improve productivity and irage capacity. Expenditure is
estimated at $68 million.

will cover twelve years of capital expenditure esttes when it is extended to include the years
from 2012-13 to 2017-18.
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ARTC has also stated that total expected capifatiditure includes small amounts
of miscellaneous corridor capacity works. Thesggats relate to items that have
reached the end of their economic lives and reqamewal but which in the process
of renewal are upgraded to a modern equivalentatdnenhancing their capability
in the process.

2.3.1 What the proposal did not cover

For the purposes of ARTC's application, approvas waly sought to vary the Access
Undertaking in relation to nemvestments which are anticipated to receive agro
and funding during the period 1 July 2012 to 30eJR018.

The application does not include additional expemdithat ARTC has indicated will
be undertaken over the period 2012-13 to 2015-18484 million in 2012-13 and
$18.5 million over the subsequent three yearsinfeestment projects envisaged in
2008 but not yet completed and projects not eneidaig 2008 but now underway.

The variation application also did not cover polesievised expenditure for the
period 2006-07 to 2011-12. ARTC stated in its suppg submission that:

The substantial investment program undertaken biy@G\Bince 2006-07 has
changed and expanded significantly. New projecsrere not anticipated in
2008 have since been funded and projects forecas2@08 have changed
and/or been expanded due to funding being madédadiar’

ARTC has stated that it intends to ‘seek to vagy@apital Expenditure [in relation to
the 2006-07 to 2011-12 period in Schedule H] imagance with Clause 4.4(e) ... in
due course, once the substantial investment profgathe 2006-12 period, currently
being undertaken, has been complefed.’

2.3.2 Minor drafting change

ARTC has also proposed a minor consequential dgptmendment in the Proposed
Variation to remove clause 2.4(c) from the Accessléitaking, on the grounds that it
is no longer necessary, and subsequent renumbmroiguse 2.4.

Clause 2.4(c) provides that ARTC develop and sulbortlhie ACCC capital
expenditure in the form of an extended Schedulapplicable to the period 1 July
2012 to 30 June 2018.

The ACCC is of the view that the proposed amendméhhave no operative effect
given that the Proposed Variation has been accdptéae Commission. The ACCC
has therefore decided to accept the proposedmlyadthendment.

3 ARTC, Variation to Schedule H to incorporate GalpExpenditure 1 June 2012 — 30 June 2018 -
Supporting Submission, p. 8.

*  ARTC, Variation to Schedule H to incorporate GalpExpenditure 1 June 2012 — 30 June 2018 -
Supporting Submission, p. 8.
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2.4 Public consultation process

The Act provides that the ACCC may invite publibsussions on an access
undertaking application.

The ACCC published a Consultation Paper on 25 g 2 inviting submissions
on the Proposed Variation. The Consultation Papgicated that ARTC should
consider providing further information on its foasting assumptions and estimated
capital expenditure incurred during the 2006-2@02011-12 period. The ACCC
received public submissions from the following pest

= Asciano — 22 February 2012
®= QR National — 22 February 2012

= ARTC — 1 March 2012

In addition, ARTC provided confidential informatiom the ACCC in response to the
submissions received from industry and the inforomahighlighted in the ACCC’s
Consultation Paper.

All of these submissions have been consideredalahtinto account in the ACCC's
assessment of the variation to the Access Undegaki

2.5 Confidential submissions

As noted above, some confidential information wasnsitted by ARTC as part of its
March submission. In this regard, the ACCC notes #éhparty may request that the
ACCC not make the whole or part of a submissionipdibr confidentiality reasons.
In the current context, limited weight has beeregito information provided to it on
a confidential basis as the information did noseaany new issues beyond those
raised in public submissions.

Information about the collection, use and disclesafrinformation provided to the

ACCC is set out in the ACCC publicatioAdstralian Competition and Consumer
Commission / Australian Energy Regulator Informatiolicy — the collection, use
and disclosure of informatidnavailable on the ACCC website.

2.6 Further information

The application to vary the 2008 Interstate Acddsdertaking, other relevant
material and submissions from ARTC and stakeholdersvailable on the ACCC'’s
website at the following link:

http://www.accc.gov.au/content/index.phtml/itemB®738

Alternatively, go to the ACCC’s homepagenat/w.accc.gov.aand follow the links
to ‘For regulated industries’ and ‘Rail’ and ‘ARTIGterstate Rail Access
Undertaking 2008.’

®  Competition and Consumer Act 205044ZZBD(1).
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If you have any queries about any matters raise¢kisndocument, please contact:

General Manager
Transport & General Prices Oversight Branch
Australian Competition and Consumer Commission

GPO Box 520

Melbourne Vic 3001

Phone: 1300 302 502

Email: transport@accc.gov.au
Fax: +61 3 9663 3699
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3 Assessment framework

The chapter provides an overview of the framewartan which the ACCC has made
its decision on ARTC’s Proposed Variation. It aé&ts out the parts of the Access
Undertaking that are relevant to the current denisi

For background on the ACCC'’s assessment of theatagxpenditure estimates
proposed in the original 2008 Access Undertakikttachment B summarises
relevant aspects of the ACCC’s Draft and Final Biecis in relation to the 2008
Access Undertaking.

3.1 Legal test under Part IlIA

Under paragraph 44ZZA(7)(b) of the Act, an accessider may withdraw or vary
an access undertaking at any time after it has heespted by the ACCC, but only
with the consent of the ACCC.

If the ACCC consents to the variation, the providenrequired to offer third party
access in accordance with the varied access ukitgyt®n access undertaking is
binding on the access provider and can be enfarcdée Federal Court upon
application by the ACCC.

Subsection 44ZZA(7) allows the ACCC to consent W@auation of an accepted
access undertaking if it thinks it appropriate ¢ost, having regard to the matters
contained in subsection 44ZZA(3). These are:

= the objects of Part IlIA of the Act, which are to:

= promote the economically efficient operation ok w$ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets; and

= provide a framework and guiding principles to errege a consistent
approach to access regulation in each industry;

= the pricing principles specified in section 44ZZG#the Act (see further below);
= the legitimate business interests of the provideh® service;

= the public interest, including the public intergshaving competition in markets
(whether or not in Australia);

= the interests of persons who might want accedseteérvice;

= whether the undertaking is in accordance with aes& code that applies to the
service; and

= any other matters that the ACCC thinks are relevant

15



In relation to the pricing principles, section 44Z&X of the Act provides that:

= regulated access prices should:

» be set so as to generate expected revenue foulated)service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated
service or services; and

* include a return on investment commensurate wighréigulatory and
commercial risks involved; and

® access price structures should:
= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

= not allow a vertically integrated access provideset terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesatohigher; and

® access pricing regimes should provide incentivesdoce costs or otherwise
improve productivity.

The ACCC notes as a general comment that sectidBAAB) lists matters to which
the ACCC is required to have regard, not criteriaunich the ACCC must be
satisfied. The test under section 44ZZA(3) is whethe ACCC thinks it
‘appropriate’ to accept the undertaking (or theatéon to the undertaking), having
regard to the matters in section 44ZZA(3).

3.2 Timeframes for ACCC decisions and clock-stoppers

Subsection 44ZZBC(1) of the Act provides that theG*C must make a decision on
an access undertaking application within the peoioti80 days starting on the day the
application is received (referred to as ‘the expeégieriod’). A request made to the
ACCC for the withdrawal or variation of an accessglertaking is an access
undertaking application.

If the ACCC does not publish a decision on an acceslertaking application under
section 44ZZBE of the Act within the expected pdyiib is taken, immediately after
the end of the expected period, to have:

®= made a decision to not accept the application; and

®  published its decision under section 44ZZBE andeigsons for that decision: see
section 44ZZBC(6).

The Act contains ‘clock-stoppers’ that mean certaire periods are not taken into
account when determining the expected period (slegestion 44ZZBC(2)). In
particular, the clock may be stopped:

= by written agreement between the ACCC and the aqmewider (in this case,
ARTC), and such agreement must be published: stibss@4ZZBC(4) and (5);

16



= jf the ACCC gives a notice under subsection 44ZZBOAequesting information
in relation to the application;

= f a notice is published under subsection 44ZZB0x¥jting public submissions
in relation to the application;

= if a decision is published under subsection 44ZZ}Beferring consideration of
whether to accept the access undertaking, in wdrale part, while the ACCC
arbitrates an access dispute.

3.3 The 2008 Interstate Access Undertaking — Releva nt
sections

ARTC’s Proposed Variation sought to comply with tequirement in section 2.4(c)
of the Access Undertaking, which states that:

(c) By 31 December 2011, ARTC will develop and dutonthe ACCC,
capital expenditure in the form of an exten8etiedule H, applicable to
the period 1 July 2012 to 30 June 2018.

These capital expenditure estimates form the basBRTC determining its annual
revaluation of the network and associated facdlitrerespect of calculating ARTC'’s
annual economic cost under the Access Undertakingect to actual expenditures
being prudent.

Clause 4.4(d) of the Access Undertaking requirasdhly capital expenditure that is
incurred on a prudent basis will be included inrtbgulatory asset base. Prudent
expenditure is defined as expenditure incurredritakegard to:

(a) the need to meet market demand for capacity anidmeance of the
Network, or the need to extend the economic lita@Network;

(b) whether the scope of works is consistent withitlettified in the
applicable ARTC Corridor Strategy current as at @@mmencement Date
or as varied from time to time;

(c) what is considered to represent an efficient me¢arachieve that demand
or extend that economic life;

(d) what is consistent with existing standard and cpnfation of adjacent
and/or existing infrastructure with similar utilisan and market
requirements, or its modern engineering equivalent;

(e) expenditure incurred efficiently in implementing troject, in the context
of prevailing access and operating requirementsl iaput costs;

() adjustments in relation to the timing of commenaeraad/or
commissioning of projects; and

(9) support by the industry.

17



In addition, section 6.5 of the Access Undertakieguires ARTC, when planning for
Additional Capacity on the Network sought by Applits or itself, to:

®  provide operators with a reasonable opportunifyrésent their views regarding
Additional Capacity;

= outline its views regarding Additional Capacitydan
= circulate a summary of the results of consultateyarding Additional Capacity

to the Operators including, where applicable, reador disagreeing with
Operators’ views.

18



4 Assessment of the Proposed Variation

This chapter sets out the ACCC'’s views on ARTCspesed Variation and
responses to the ACCC’s Consultation Paper. Irsasggthe Proposed Variation, the
ACCC has had regard to the matters listed in se@x ZA(3).

4.1 ACCC’s Consultation Paper

In the 2012 Consultation Paper on the Proposedatiani, the ACCC noted in
relation to ARTC'’s forecast estimates that it irtedh to conduct a review process
similar to that followed in its 2008 assessmem\BTC’s Access UndertakindIn its
2008 assessment, the ACCC conducted a high-levielwef the capital expenditure
program proposed by ARTC in Schedule H for the y2&06-07 to 2011-12.
Attachment B describes the review process conducted by the ARQOO08.

The ACCC also highlighted in its Consultation Pajbett it intended to consider
evidence of effective consultation by ARTC and isttiy support for its proposed
capital expenditure program.

In this regard, the ACCC noted that section 4.4fdhe Access Undertaking requires
that only capital expenditure incurred on a prudeasis will be included in the
regulatory asset base, and that the definitiormradgnt expenditure requires that
ARTC have regard to, amongst other things, ‘suppypthe industry’. In addition the
ACCC noted that section 6.5 of the Access Undamtakiso requires ARTC, when
planning for additional network capacity, to und&g specified consultation (see
section 3.3 of this Decision paper).

The ACCC noted further that it had not receivedccgfmeinformation from ARTC on
the nature of the consultation undertaken by AR @aveloping its proposed
forecasts for new capital expenditure over 2012013017-18.

As a result, the ACCC'’s view when it released tlomglltation Paper was that it was
‘not currently in a position to assess whether ART&nsultation with industry has
been effective and whether there is industry sudpothe proposed capital
expenditure forecastdThe ACCC sought industry views on whether thellefe
consultation carried out by ARTC in developingingestment strategies was
appropriate, and whether ARTC had provided sulfficieformation to facilitate
industry assessment and comment on its capitahelipee forecasts.

It was the ACCC'’s view that effective consultatiwauld likely be facilitated by the
provision of certain information on how the capeapenditure forecasts were
formulated. The ACCC set out, in its Consultati@pé, the various types of
information that it considered would facilitate effiective consultation process,
including estimates of total capital expenditusgglanations of the assumptions and
investment drivers underlying ARTC's capital expéume forecasts, and the
estimated impact of the proposed capital expergpuogram on access prices.

®  ACCC Consultation Paper, p. 5.
Consultation Paper, p. 10.

8 Consultation Paper, p. 12.
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4.2 Submissions to the ACCC Consultation Paper

The ACCC received three submissions on the Propdasgdtion in response to its
Consultation Paper. Submissions were received f&kesaiano, QR National@R) and
ARTC.

While Asciano and QR both expressed general supmottie Proposed Variation to
include capital expenditure, concerns were raigeélation to:

= the nature and level of consultation conducted By & with industry;

= the amount and type of information provided by ARBGndustry;

= accountability of ARTC and expected outcomes oftehmvestment; and
= ARTC's consideration of market demand and induisivgstment priorities.

ARTC'’s additional submission reiterated and expdmaiethe views included in its
supporting submission to its Proposed Variation.

Stakeholder views are discussed in more detallarrést of this chapter.

4.3 ACCC’s assessment

In its application to the ACCC, ARTC submitted tHgh determining the proposed
capital expenditure estimates for the period 1 2082 to 30 June 2018, ARTC has
had regard to the ‘Prudent’ requirements set othiénAccess Undertaking.’

Further, in its submission to the ACCC’s ConsuttatPaper, ARTC stated that it
‘seeks the approval of the ACCC for [the proposedjpital Expenditure to be
considered Prudent and therefore able to be indludéhe annual revaluation of the
Network and Associated Facilitie¥

However, as noted in chapter 1 of this Decisiorepaghe ACCC has not made an
assessment of the prudency of the capital expaedistimates included in the
Proposed Variation. The ACCC recognises that tbpgsed investment program for
the period, and the proposed capital expenditurmates, are at a preliminary stage.
The ACCC considers that it does not have sufficieformation, or certainty about
the actual expenditures that are likely to be iredirto assess prudency at this early
stage in the ARTC’s development of its capital pang for the period.

The ACCC notes that section 4.4(d) of the Accesgdddiaking requires that the
prudency of ARTC’s actual capital expenditure aver period must be assessed
before it can be rolled into the RAB. Prudency whkrefore be assessed at a later
date in relation to the capital expenditures attuaturred by ARTC.

In the ACCC’s view, ARTC'’s actual capital expendés are more likely to satisfy
the prudency criteria in section 4.4(e) of the AAscEndertaking if there has been

° Application by ARTC to vary the ARTC Interstate ésss Undertaking, p 2.
19 ARTC’s submission to the ACCC'’s Consultation Pape3.
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effective consultation in developing and implemegtihe capital expenditure
program.

One of the ACCC'’s key concerns during the 2008ssssent of the Access
Undertaking was whether in determining its camtgdenditure program, ARTC had
consulted interested parties who are likely tofiiected by the program. The ACCC
noted then that ARTC’s capital expenditure willegtf operators’ costs, the services
they receive, and/or have implications for thewastments in above rail
infrastructuret*

In line with these considerations, the ACCC staeits Consultation Paper that in
conducting its assessment of the Proposed Variatismould consider evidence of
effective consultation by ARTC and whether ARTC had regard to industry
support for its proposed capital expenditure proges required under the terms of
the Access Undertaking.

In submissions from stakeholders in response t€tresultation Paper, Asciano
noted that while it supports ‘the ARTC applicationvary the 2008 Interstate Access
Undertaking ... [it has] some concerns with curreRITA capital expenditure
processes'- Similarly QR submitted that it supports the pragmsariation on the
basis that ARTC’s capital expenditure processeggpanded on to include reviews
of capital expenditure as infrastructure strategrescompleted and updated, and the
provision of more detailed information (includingpacts on ceiling price) to
stakeholders®

Consequently, in assessing this Proposed VariatienACCC'’s focus has been to
assess whether the estimates form an approprisi foa further development of,
and consultation on, ARTC's capital expendituregpam for 2012-13 to 2017-18.
The ACCC has therefore examined the process byhwkiRTC develops its proposed
capital expenditure estimates, their current stand ARTC’s engagement with
industry in developing those estimates.

4.3.1 ARTC's Investment Strategy Development Process

ARTC submitted that its process for developingnfeastructure investment
strategies includes substantial ongoing consuitatioh industry. ARTC has noted
that it ‘aims to maintain a rolling strategy fofriastructure development to provide
the framework for capital investment decisions.Skhe. aim to both address
emerging capacity bottlenecks and to identify oppaties for productivity
enhancementg?

ARTC'’s approach to developing its infrastructumratggies has a number of common
themes, including:

1 ACCC Draft Decision, April 2008, p. 211.

12 Asciano, Submission to the ACCC in Relation ® ACCC Consultation Paper on the ARTC's
Interstate Access Undertaking Capital Expendituaeiation, February 2012, p. 4.

QR National, Submission on ARTC Interstate Ratwbrk Access Undertaking variation,
February 2012, p. 2.

ARTC's supporting submission, p. 5.
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=  Forecast volumes are based on detailed modellibgtbf existing and potential
future traffic.

® The strategies are based on achieving market-ddueromes.

® The strategies aim to facilitate integrated andjtterm solutions.

= Solutions are designed to achieve market outcotnib® dowest cost.
= Solutions are supported by appropriate modefiing.

ARTC also submitted that in developing its investir&rategies, it undertakes
stakeholder consultation in accordance with sediérof the Access Undertakin®.

With regard to the current status of the variodisastructure strategies, ARTC noted
that the following are either ‘released or in adsethdraft’*’

= North-South Corridor Capacity Strategy

=  East-West Corridor Capacity Strategy

= Clearances Strategy

* Signalling and Communications Strategy.

In addition, the following strategies are being eleped:
®= Route and Alignment Strategy

=  Speed / Axle Load Strategy

= Metropolitan (including ports and terminals) Stpte

ARTC submitted that it ‘intends that once all of thtrategies have been developed
they will be reviewed and updated on a regularda$Further, ARTC stated that
‘the strategies only provide the context for invesit decision making and that
individual projects will undergo further roundsreiview and engagement with
stakeholders before a final approval is grantéd.’

ARTC submitted further that it undertakes a sixystprocess to manage projects that
are identified through the strategy development@ss. These stages, which are
described in ARTC's project management procedupd 5?7, comprise:

15 ARTC's supporting submission, p. 5.

16 Application by ARTC to vary the ARTC Interstatedess Undertaking, pp. 2-3.

7 ARTC supporting submission, p. 22.

8 The North-South Corridor Capacity Strategy isilatde on ARTC'’s website. There are other
documents relating to the National Train CommumdcaBystem and East-West upgrades, but
there do not appear to be any additional investrsieategy documents publicly available. ARTC
notes at p 24 of its supporting submission thdtriteestment strategy documents are generally
endorsed by ... [ARTC's] Board for public releasdduling review by the ARTC Executive’.
ARTC supporting submission, p. 22.

ARTC's supporting submission, p. 6.
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= Phase 1 — Concept Assessment

= Phase Il — Project Feasibility

= Phase Il - Project Assessment

= Phase IV — Project Approval

=  Phase V — Project Implementation
* Phase VI — Project Closeafit.

ARTC stated that these phases represent a futtleagghening of ‘its internal
procedures for project identification and developmeproject delivery and cost
management, and project reporting’ that has takarepsince acceptance of the 2008
Access Undertakintf

ARTC submitted that ‘[flor efficiency reasons .. ][tas elected not to change its
ongoing investment strategy development and caatsuitin order to better align to
[the current] ... one-off regulatory obligation’ thatimposed by section 2.4(c) of the
Access Undertaking’®

Stakeholder submissions

Asciano submitted that ARTC should be requiredubligh its capital expenditure
process, as it was of the view that the projectuatsn procedure used by ARTC
should not be confidential (with the exception afalrelating to user specific projects
or sensitive financial data). Asciano argued thadlighing the capital expenditure
process would improve the transparency of the AR&gital expenditure evaluation
procedure which in turn would improve industry inpti

In its submission to the ACCC'’s Consultation PapétTC provided a public
summary of its six stage internal project managermeotess that all individual
projects are required to go through. A flowchaga#ing the various stages of
ARTC'’s internal project management process, antealdist of matters that must be
included in investment proposals submitted to ARSi@ternal management, are set
out at Attachments 1 and 2 of ARTC’s submissioth®oACCC’s Consultation Paper.

ARTC stated that it had described the various staf@roject management in order
to ‘further improve transparencs’.

ACCC view

The ACCC notes that there are a number of stagbswARTC'’s internal processes
for approving capital expenditure projects thauregjconsideration of stakeholder

21
22
23

ARTC's supporting submission, p 6; ARTC'’s subritego the Consultation Paper, Attachment 1.
ARTC's submission to the Consultation Paper,.p. 4

ARTC's submission to the Consultation Paper,3. 1

24 Asciano, Submission to the ACCC in Relation ® ACCC Consultation Paper on the ARTC'’s
Interstate Access Undertaking Capital Expendituaeation, February 2012, p. 6.

% ARTC'’s submission to the Consultation Paper, pAttachment 1.
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views. As such, the ACCC considers that ARTC’srimhé& processes provide a
suitable framework for conducting effective conatitin.

The ACCC accepts that the capital expenditure esésithat make up the Proposed
Variation are a very preliminary estimate of theexditure that ARTC may actually
incur in delivering the anticipated projects. ThHE@C accepts ARTC’s statement that
the capital expenditure proposals are generalliyeatConcept Assessment’ stage of
its internal project management procedures.

The ACCC further notes ARTC’s statement that tHieastructure strategy documents
are a work in progress and are not fully develogiettiis stage. The ACCC also notes
ARTC’s submission that its infrastructure stratesgaly provide the context for
investment decision making, and that further rourfdgview and engagement with
stakeholders will be undertaken prior to final apfal being granted for capital
expenditure projects.

As stated above, the ACCC considers that effeatistestry consultation is necessary
to ensure that ARTC's capital expenditure projecesprudent and efficient. The
ACCC considers that ARTC’s decision to releaseildetd its internal management
processes will assist industry in understanding A&V C develops its capital
expenditure program and may facilitate industryolmement in those processes.

The ACCC'’s views on ARTC'’s consultation processdiseussed in section 4.3.2
below.

4.3.2 Consultation on ARTC's infrastructure strategies an d proposed
capital expenditure estimates

The ACCC noted in its Consultation Paper that AREQd not provided information
on the specific consultation undertaken by ART@eneloping its proposed capital
expenditure forecasts for the period 2012-13 to/208.

In its supporting submission to its application, FRstated generally that it:

maintains a continuous dialogue with rail operatorsSpecific discussions in
respect of ARTC’s investment strategy are held raittoperators on an ad
hoc basis as appropriate and drafts of ARTC’s ihmesit strategies are
regularly circulated to relevant industry stakeheids for consultation
purposes. It is ARTC’s general practice to relegsénvestment strategies to
industry as consultation documents and feedbackuch strategies is
encouraged?®

The ACCC noted that ARTC had not provided speaifiormation on the extent and
nature of the consultation undertaken, detailsd@istry feedback received and how
ARTC had regard to that feedback. The ACCC soughistry views on whether:

= the consultation undertaken by ARTC was effectivaliowing industry to assess
the proposals and provide feedback to ARTC; and

% ARTC supporting submission, p. 5.
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= ARTC had provided sufficient information to allondustry to address the
matters relevant to the ACCC’s assessment of thggseed capital expenditure
forecasts.

Stakeholder submissions
Asciano

Asciano submitted that its support for the Propdgadation is qualified as ‘there has
been insufficient consultation by ARTC and ... thisreasufficient detail for Asciano
to be confident that the proposed capital experalill assist ARTC improve the
interstate network’s capacity and efficiené.’

Asciano submitted that past capital expendituresgttation undertaken by ARTC has
not been effective. Further, Asciano stated thasatiation typically only occurs after
an extended internal ARTC review involving interd®TC approvals. As such,
Asciano argued that ‘feedback via the ARTC-industigsultation processes is
marginalised and in many instances ... undertaketatedo have any impact on the
nature 2:‘3 the capital works, as these works hawady been internally approved by
ARTC'.

QR National

QR submitted that it has participated in consuwtagiwith ARTC regarding
development of the North-South Corridor Strategy #re submission to
Infrastructure Australia. However QR was of thewtibat ‘the extent of that
participation was somewhat limited”.It has also participated in quarterly strategy
meetings with ARTC where the capital programmessussed informally™®

QR argued that ARTC can improve the productivitg aompetitiveness of the rail
industry by engaging in ‘ongoing consultation andagyement with rail operators
through all phases of project evaluation to enbetew and above rail investment is
targeted and optimised through value engineeriimgiples.>*

QR noted that it supports the Proposed Variati@avigded that:

‘[iindustry is consulted during the relevant phaséthe project governance and
delivery process’, particularly the Proof of Contsfage, as this will enable
projects to be ‘continually assessed to determinetker objectives will be

met>% and

27 Asciano, Submission to the ACCC in Relation ® ACCC Consultation Paper on the ARTC'’s
Interstate Access Undertaking Capital Expendituaeation, February 2012, p. 5.

% Asciano, Submission to the ACCC in Relation ® ACCC Consultation Paper on the ARTC'’s

Interstate Access Undertaking Capital Expendituaeiation, February 2012, p. 6.

QR National, Submission on ARTC Interstate Ratwbrk Access Undertaking variation,

February 2012, p. 2.

QR National, Submission on ARTC Interstate Ratwbrk Access Undertaking variation,

February 2012, p. 2.

QR National, Submission on ARTC Interstate Ratwbrk Access Undertaking variation,

February 2012, p. 2.

QR National, Submission on ARTC Interstate Ratwbrk Access Undertaking variation,

February 2012, p. 2.
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= ARTC ‘consult[s] with all operators so that theyyize more involved in the
choice and prioritisation of projects, with partmuemphasis on how the projects
improve the reliability of service delivery to tead customer®

ARTC

ARTC submitted that it ‘is and will continue to,dvesubstantial market risk in
investing in the network’ and has a ‘commerciakinitve to mitigate this risk, as
much as possible, by ensuring that its investmeategjies are designed to meet the
known market need for infrastructure performana eapacity.>*

ARTC stated that the development of its infrasuitetstrategies does not arise out of
one or a series of ‘formal, purpose built, cleakbfined consultation forums
conducted with industry*> ARTC argued that this would not be practical gittee
diversity in uses, priorities and objectives andfitentiality needs of userg®.

Rather, consultation generally occurs ‘on a comtursubasis ... in a variety of more
informal settings®’

Where there are more substantive one-off developnARTC stated that it works
cooperatively with key users on substantial anategic network performance and
investment programs intended to deliver a morestiolproposal.

In relation to the 2012-13 to 2017-18 capital expeme program, ARTC submitted
that industry consultation is generally at an eatite and that further consultation
will occur during the process of finalising specifirojects.

ARTC also submitted that in relation to the prageitiat make up the capital
expenditure in the Proposed Variation, its propoaad consistent with a 2007
blueprint prepared by the Freight Rail Operatorsuprand are consistent with the
2008-2024 Interstate and Hunter Valley Rail InvesthStrategy prepared by ARTC
in 2008. Further, ARTC stated that it has only nelgebegun development of its
specific East-West Corridor Strategy, followingalissions with rail operators
between December 2011 and February 2812.

Once the East-West Corridor Strategy is finaligg®]T C noted that stakeholders will
be ‘invited to make comments in relation to ... inwesnt benefits and outcomes
provided in relation to these sets of workslh doing so (and in developing its
Signalling and Communications Strategy), ARTC natead should ARTC receive
any views from operators, it will comply with thequirements in Clause 6.5 of the
Access Undertakin@’. However, at the current stage of investment sisate
development (and the estimates that are basedea thvestment strategies), ARTC

% QR National, Submission on ARTC Interstate Raitwbrk Access Undertaking variation,

February 2012, p. 3.

3 ARTC Submission to ACCC Consultation Paper, Faly2012, p. 7.

% ARTC Submission to ACCC Consultation Paper, Falyr2012, p. 11.

% ARTC Submission to ACCC Consultation Paper, Falyr2012, p. 11.

37 ARTC Submission to ACCC Consultation Paper, Faly2012, p. 11.

3 ARTC Submission to ACCC Consultation Paper, Faly2012, pp. 11-12.
39 ARTC Submission to ACCC Consultation Paper, Fatyr2012, p. 12.

40 ARTC Submission to ACCC Consultation Paper, Fatyr2012, p. 15.
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‘is not committed to implementing any projects, bather has sought conceptual
endorsement of the programme of CAPEX envisagedsattegic level

ACCC view

In the ACCC’s view, ARTC has not demonstrated thhas, to date, engaged in
effective consultation with interested parties vene likely to be affected by the
proposed capital expenditure program. This viesuigported by the concerns raised
in industry submissions about the effectivenes&RTC’s consultations to date.

The ACCC has also had regard to ARTC’s stateméatstthas relied on past
consultations with operators on the general dioactif future investment, and
informal discussions on potential operational beseff investment options, rather
than specific consultation on the investment pitsjgcoposed to be undertaken over
the period 2012-13 to 2017-18.

The ACCC acknowledges that ARTC has stated thatahds to conduct further
consultation as it develops its infrastructuretstgges and the details of its capital
expenditure program for the period. However, twomf@actors give rise to concerns
about the likely effectiveness of that consultation

First, ARTC submitted that it ‘finds it difficulbtestablish an interest that users may
have in whether ARTC invests in the most cost iffitmeans to achieve an
objective or whether ARTC delivers an investmera itost efficient mannef?
ARTC'’s reasoning for this statement was its vieat ity rather than users of the
interstate network, is most exposed to investmehit r

The ACCC notes that as capital expenditure is guaiied to be rolled into the RAB
(provided it is prudent), it is likely that ARTCtapital expenditure will go into
determining future access prices. Consequentlyar&tusers have a legitimate
interest in the proposed capital expenditure esémas they may give rise to
concerns in relation to the interests of accedsessa@inder section 44ZZA(3)(c) of
the Act. The ACCC also notes that ARTC is compeatsédr investment risks
through the risk premium included in the returis iallowed to earn on the RAB (the
weighted average cost of capital).

Second, the ACCC notes stakeholder submissiongntiia¢ past, consultation has
been conducted too late, occurring after a commsthie ARTC review has already
been completed and projects have already been\apro

It is the ACCC'’s view that effective consultationlvaelp promote the economically
efficient operation of, use of and prudent invesihe the interstate rail network.
This view is consistent with the ACCC’s approachelation to investment in other
infrastructure networks. Two examples of this apple—for the Hunter Valley
Access rail network and for Airservices Australiare-discussed below.

“1 ARTC Submission to ACCC Consultation Paper, Faly2012, pp. 12-13.
42 ARTC Submission to ACCC Consultation Paper, Fely 2012, p. 8.

27



Hunter Valley Access Undertaking

The Hunter Valley Access Undertaking\(AU ) contains a detailed process
governing ARTC’s development of additional capacitige process requires industry
consultation and endorsement at each of the kggstaf a project’s development to
promote effective consultation with the aim of emsg the proposed project is
prudent.

Section 9 of the HVAU sets out the industry coredidh process that must be
followed by ARTC for projects creating additionalpacity on the Hunter Valley
network. The HVAU also notes that this consultagioocess may be used by ARTC
for projects which do not involve the creation dflgional capacity on the Hunter
Valley network.

The process requires ARTC to consult and seekrttiersement of the Rail Capacity
Group RCG) (a group made up of representatives of accesketstransporting coal
on the Hunter Valley network) at five stages otrajgct’s development. The
consultation reports for endorsement by the RCé&ah stage include:

= Concept assessment — a preliminary assessmerd pbtantial costs, benefits and
risk involved, including broad objectives and iratize timeframes for the
development and delivery of the project.

= Project feasibility — includes confirmation of peof objectives, identification of
estimated project costs and a preliminary projemagement plan.

®  Project assessment — includes financial evaluaimha developed projects
management plan.

=  Project implementation — a finalised version of pineject assessment report.

= Project close out — includes formal acceptanceark®; outstanding works and if
necessary a completion plan, a cost report anélcagron of the benefits
delivered.

If each stage of the project is endorsed by the RG€h the costs incurred for the
next stage are deemed prudent to the extent @frthersement. On completion of the
project close out report, any capital expenditaciired by ARTC in providing
additional capacity that is within the cost rangendorsed by the RCG will be taken
to be prudent.

The HVAU also requires the development of a Huatey Corridor Capacity
Strategy®® This requires ARTC, on an annual basis, to devalsfrategy for
identifying constraints on the coal network’s capam the Hunter Valley, the
options to resolve these constraints and a propos@e of action to achieve
increased coal throughput.

3 Hunter Valley Access Undertaking, section 8.
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Airservices Australia

The framework for industry consultation in develgpcapital expenditure projects
for Airservices AustraliaAirservices) also promotes effective industry consultation.

In its preliminary view on a price notification sulited by Airservices in March

2011, the ACCC expressed concern that Airserviegsnot undertaken adequate
consultation with stakeholders to ensure thatribppsed capital expenditure program
was prudent and efficient. In particular, the AC®&s concerned that Airservices’
existing consultation processes did not provideelynand sufficient information to its
stakeholders to enable them to provide informedtiopm the benefits and costs of
specific projects. In addition, the ACCC considetteat formal mechanisms were
needed in order to provide ongoing transparencgrid,accountability for,
Airservices’ delivery performance on specific paige

In response to the ACCC'’s concerns, Airservicep@sed a range of measures to
improve the robustness of consultation on its eapitpenditure program through
both the project development phase and ongoingtoramy phasé’ These measures
included:

= programs that set out expected project benefitgegtr costs and project
milestones, against which delivery will be measurgdservices committed to
providing this information to industry stakeholdatdeast ten days in advance of
consultative meetings.

= presenting business case information at an eatyedthat is, prior to seeking
endorsement and approval from Airservices’ decismaking body) to a
consultative committee (including both Airservictaff and industry
stakeholders) for all major projects (in this cadkeprojects greater than
$10 million). This information covers project obieges, scope, benefits, cost and
schedules, for the purpose of improving the trarespzy of, and industry input to,
determining a preferred option.

= following endorsement and approval from Airserviakscision making body,
providing further and more refined details of tlapital expenditure projects to
the consultative committee that includes a finalps; cost/benefit analysis and
schedule that forms the basis against project pagnce can be measured. The
format of this information was agreed to betweerséivices and the consultative
committee.

= committing to quarterly reporting to industry sthkéders on its capital program
performance. Reports include financial analysistaacking against its delivery
schedule as agreed above.

= reporting on the benefits realised from capitalksqgorojects, including
measurement against original project goals andctiges.

“ Submission from Airservices to ACCHptification of price changes for Airservices’ Ente,

Terminal Navigation and Aviation Rescue & Fire Rigly Services: effective 1 October 2011,
22 August 2011, p. 10.
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4.3.3 Provision of information to facilitate effective co nsultation

In its Consultation Paper, the ACCC noted thatatiife consultation on ARTC'’s
capital expenditure program is likely to be faeil#d by the provision of sufficient
information to stakeholders. The ACCC suggesteddyqd information that, in its
view, would assist stakeholders in providing feadtt® ARTC on proposed capital
expenditure projects. This information was likedyinclude:

= estimates of total capital expenditure for the 20060 2011-12 period.

= an explanation of the basis for the capital expeneliforecasts, including
information on traffic and market demand forecastd other assumptions and
investment drivers underlying ARTC’s proposed camikpenditure forecasts.

= information on how current and forecast prices Haeen determined, and the
estimated impact on access prices of the 2012-2813-18 capital expenditure
program.

The ACCC sought comments as to whether industrgidered ARTC'’s consultation
process had provided this type of information ahdot, whether this information (or
other types of information) would assist industrnyptovide feedback on ARTC’s
proposed capital expenditure projects.

Stakeholder submissions
Asciano

Asciano submitted that ‘the information providedtbg ARTC in relation to the
capital expenditure forecasts is not sufficientyailed to allow detailed comment on
the proposed capital expenditure projeéidviore specifically, Asciano submitted
that:

= The ‘high level of aggregation [is] not conduciweallowing any specific
comment on the proposed capital projects and dapipenditure levels’.

= There is either no information on ‘specific capitabts attached to specific
projects at any level of detail’, or where costiags provided, no information on
whether they are efficient or reflect market demand

®  There is no information on the assumptions andid¢rédrecasts which underpin
the proposed capital expenditure.

® The lack of detail prevents stakeholders from beainig to comment on what
capital expenditure should be prioritised by AR¥C.

Asciano stated that effective consultation woulddmlitated by the provision of
more detailed information on:

45 Asciano, Submission to the ACCC in Relation ® #CCC Consultation Paper on the ARTC'’s
Interstate Access Undertaking Capital Expendituaeation, February 2012, p. 7.

Asciano, Submission to the ACCC in Relation ® #CCC Consultation Paper on the ARTC'’s
Interstate Access Undertaking Capital Expendituaeiation, February 2012, pp. 7-8.
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= The capital projects that constitute the proposguital expenditure.

®= The manner in which the capital expenditure forects these projects were
developed and evaluatéd.

In addition, Asciano submitted that the outcomgseeted to be achieved by the
proposed capital expenditure should be set ostiggested that capital expenditure
should be linked to outcomes via, for example fttlewing measurable and
reportable outcomes:

= Growth in corridor traffics.
® Variation to existing transit times.
= Extent of deployment of ATMS.

= Changes to corridor capability such as train lengpieed, axle loading and
clearance$®

Asciano submitted that such information, in comborawith ‘involvement from rail
operators ... will allow an improved determinatiortloé expected benefit of the
capital expenditure to both ARTC and rail operatarsl consequently will result in
more efficient and effective capital investmefitAsciano considered that the
provision of this information would increase theaantability of ARTC to deliver
these outcomes for the investment identifid.

QR National

QR submitted that it supports the Proposed Vanatio the basis that more detailed
information is provided, including information dmet expected impacts on the ceiling
price. QR also sought updated information on ART&&gital expenditure during the
period 2006-07 to 2011-12, particularly ongoingjects that are yet to be
completech*

QR stated that ARTC should explain how its propassuital expenditure projects
would improve the reliability of service deliveny the end customéf.

ARTC

47 Asciano, Submission to the ACCC in Relation toA@CC Consultation Paper on the ARTC's
Interstate Access Undertaking Capital Expendituaeation, February 2012, p. 6.

48 Asciano, Submission to the ACCC in Relation ® ACCC Consultation Paper on the ARTC'’s
Interstate Access Undertaking Capital Expendituaeiation, February 2012, p. 8.

49 Asciano, Submission to the ACCC in Relation ® #CCC Consultation Paper on the ARTC'’s
Interstate Access Undertaking Capital Expendituaeiation, February 2012, p. 6.

0 Asciano, Submission to the ACCC in Relation ® #CCC Consultation Paper on the ARTC'’s

Interstate Access Undertaking Capital Expendituaeiation, February 2012, pp. 8-9.

QR National, Submission on ARTC Interstate Ratwbrk Access Undertaking variation,

February 2012, p. 3.

QR National, Submission on ARTC Interstate Ratwbrk Access Undertaking variation,

February 2012, p. 3.
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ARTC submitted that rather than focusing on dedladlepects of project delivery and
cost outcomes, its consultations should concentrat@atters such as:

= Establishing market need and assumptions.

= Determining infrastructure capacity and performarecpiirements to meet that
need.

= Considering investment options that can deliveséhcapacity and performance
requirements in a way that is complementary to @Veail improvement and can
be delivered in a way that minimises disrupion.

ACCC view

The ACCC agrees with the views expressed in sulmnisshat effective consultation
on ARTC'’s capital expenditure program would belfeted by the provision of
additional information on how the capital expenditiorecasts were formulated, the
specific projects that make up the estimates, hae@dxpected benefits that will flow
from the investments.

In the ACCC'’s view, the information that would adsndustry in assessing ARTC'’s
proposed capital expenditure forecasts and thafgppimjects that make up those
estimates, would include:

= Estimates of capital expenditure to date and expestl expenditure on ongoing
projects. The ACCC notes that further information on ARTCsual capital
expenditure to date for projects identified in Shiie H for the period 2006-07 to
2011-12, and expected future expenditure on ongmiogects, would assist
industry in identifying future investment needs asdessing ARTC’s proposed
capital expenditure program. In this regard, theC&hotes ARTC'’s statement in
its submission to the ACCC’s Consultation PaperT&Rstated that:

The overall level of Corridor Infrastructure Invesgnt could be expected to
be less than levels needed ahead of the substamtedtment that has now
occurred on both the East West network and NortlifSoeetwork not
envisaged in 2008 that is likely to have the efdéamnproving overall asset
guality and condition and generally reducing thgugement for asset
replacement and renewal at least in the short tdioma term>*

= An explanation of the basis for the capital expendtire forecasts.Some
information of this nature is provided by ARTC itdchment 3 to its submission
to the Consultation Paper. The ACCC considersdbttiled information on the
traffic forecasts and other assumptions and investrdrivers underlying ARTC'’s
proposed capital expenditure forecasts is reletatite assessment of the
forecasts.

= Details of the expected costs and benefits of proged capital projects.As the
details of projects are developed, more specifermation, including expected

% ARTC Submission to ACCC Consultation Paper, Fely 2012, p. 8.
*  ARTC Submission to ACCC Consultation Paper, Fatyr2012, p. 13.
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costs and outcomes, should be provided for industngment. This information
should include the efficiency benefits expectetlder from the specific projects.
Such information would assist network users to famgfects in order of priority
and to provide their views as an input to ARTC’saelepment of its capital
program.

= |nformation on current and forecast prices and howthey have been
determined. Information on the estimated impact on access puéehe proposed
capital expenditure program would assist netwogtsg assessing the potential
financial implications of the capital expenditum@gram on their own operations.
These expected financial impacts could then be eoedgowith expected cost
savings and/or increases in volumes of throughgaiilting from the capital
investments. More information on ARTC’s methodoldgyestimating prices
would assist industry in understanding how the psegl capital expenditures
contribute to expected price changes.

4.3.4 Conclusion

The ACCC has decided to accept the Proposed Maristi allow capital expenditure
estimates for the period 1 July 2012 to 30 Juné&20be included in Schedule H of
the Access Undertaking.

The ACCC has had regard to broad stakeholder stifgpahe Proposed Variation.

Including estimates for the period in Schedule H a¥so allow for the operation of
section 4.4(e) of the Access Undertaking which ireguthat if ARTC increases its
capital expenditure by 20 per cent over the esgohatnounts in Schedule H in any
single year, it must seek the ACCC'’s approval keefbcan roll these amounts into
the RAB.

As previously noted, ARTC sought ‘the approvalled ACCC for [the proposed]
Capital Expenditure to be considered Prudent aaktbre able to be included in the
annual revaluation of the Network and Associated|ffias’. However, due to the
preliminary nature of the proposed capital expemdiestimates, the ACCC has
concluded that it would be premature to commentherprudency or otherwise of the
capital expenditure estimates proposed for theodet012-13 to 2017-18.

In addition, the ACCC notes that ARTC is requiredier the Access Undertaking to
assess the prudency of its capital expenditureraro@nce finalised, against the
prudency criteria set out in the Undertaking. Tleedss Undertaking does not require
an assessment of prudency to be made by either ARTIt2 ACCC when ARTC
submits the Proposed Variation.

The capital expenditure estimates in the Proposettfon represent a basis for
determining the capital expenditure program forghgod 2012-13 to 2017-18. The
Access Undertaking requires that ARTC assess poydarrelation to ARTC’s actual
capital expenditure to determine whether it candied into the RAB.

The ACCC is of the view that capital expenditurenisre likely to be prudent if
effective consultation has taken place during #netbpment and implementation of
the capital expenditure program. This Decision papés out ACCC views on the key
requirements for effective consultation going forgvancluding:
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= the importance of timely and meaningful consultatiath industry;

= the type of information that would enable indugtrynake more informed
comments on proposed capital expenditure projacts;

= the level of detail required to facilitate indusériysessment of capital expenditure
proposals.

Such measures will increase the transparency of&&¢apital expenditure program
and assist ARTC to make investments that best meestry demands and promote
productivity and efficiency. These measures willtirn, contribute to promoting the
economically efficient operation of, use of andastment in the infrastructure by
which track access services are provided on tleegtate rail network.
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Attachment A: ARTC's Variation

Segment/Activity Estimated Expenditure*

2006-07 | 2007-08 | 2008-09 | 2009-10 | 2010-11 | 2011-12 | 2012-13 | 2013-14 | 2014-15 | 2015-16 | 2016-17 | 2017-18

1. Adelaide (Dry Creek) — Parkeston

Improvement Project Works 397 1,625 1,913 1,513 1,513 - 14.000 54,825 40,825 - - -
ATMS Roll-out - - - - - - - - 36200 36,962 - -
Corridor Infrastructure Investment 8476 10,151 10313 10243 10363 10563 5.754 6.185 6.591 6,321 6.399 6.39%
Total Capital Expenditure 10,073 11,779 12226 12,156 12276 10,563 19,754 61,014 83,616 43283 6.300 6,399
2. Adelaide (Dry Creek) — Melbourne (Spencer Street)

Improvement Project Works 7.756 42 966 7.04% 1,913 1,913 - - - - - 50,000
ATMS Roll-out - - - - - - - - - 17338 45300 38225
Cormridor Infrastructure Investment 7.270 7.222 4205 4,205 3.364 4,310 2443 2.628 2,795 2,684 23 2,717
Total Capital Expenditure 15026 50,189 11254 6,118 5277 4,310 2,443 2,628 2,799 20,022 48,017 00,942
3. Melbourne (Tottenham) — Macarthur

Main South Track Improvement Works 118322 300,807 194,873 - - - - - - 100.000 100.000 50,000
Train Control Consolidation - South 48 852 5,691 - - - - - - - - - -
Corridor Infrastructure Investment 6,783 11,586 2,330 2,082 2,405 2,170 4,511 7.560 4.600 6,410 6.353 6.353
Total Capital Expenditure 173,957 | 318,084 | 197,203 2,082 2,405 2,170 4,511 7.560 4,600 106,410 | 106,333 36,353
4. Newcastle (Islington Junction via mains) — Queensland Border (Border Tunnel)

Worth Coast Improvement Works 80266 125752 27.799 728 - - - - - - -

North Coast Signals/Train Control 2,447 - = £ = - - = - - =

Improvement Works

Worthern Train Centrol Consolidation 8.754 2.834 4279 . . - = - - ~ -

(allocation)

ATMS Roll-out - - - - - - - - - - - 7.075
Corridor Infrasmucture Invesoment 12514 13271 3,796 7.880 6,461 5,987 1,545 3.267 1,588 2,770 2,746 2,746
Total Capital Expenditure 104,381 141,857 37,874 8,608 6,461 5,987 1,949 3,267 1,988 2,770 2,746 0,821
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5. Crystal Brook — Parkes

Western N5W Improvement Works 8.834 9.986 417 - - - 14.000 21.000 - - - -
Corridor Infrastructure Investment 3,569 3.775 2,166 4256 3,723 1.616 3,082 3,314 3,530 3,385 3,427 3.427
Total Capital Expenditure 12,403 13,760 1,749 4,256 3,723 1,616 17,082 24314 3.530 3,385 3,427 3.427
6. Cootamundra - Parkes

Cormdor Infrastructure Investment 1,771 783 3,660 2,807 1,399 970 369 612 651 625 632 632
Total Capital Expenditure 1,771 783 3,660 2,807 1,399 970 569 612 651 625 632 632
7. Adelaide (Dry Creek) — Pelican Point

Corridor Infrastucture Invesmment 23 - - 57 61 65 62 63 63
Total Capital Expenditure 23 - - - 57 61 65 62 63 63
8. Port Augusta — Whyalla

Corridor Infrastucture Invesment - 50 50 - - 216 232 247 237 240 240
Total Capital Expenditure - 50 50 - - - 216 232 247 237 240 240
9. Moss Vale - Unanderra

Comdor Infrastructure Investment 337 494 117 876 766 738 198 332 202 282 279 279
Total Capital Expenditure 337 494 117 876 766 738 198 312 202 282 279 279
10. Network (allocation)

Track Investment (eg Wavside Detection, 2,520 2,558 - 5.677 5.722 - - - - -
Wagons, Plant & Equipment)

Signals & Train Control Investment 55 13,540 20351 32,053 . - - - - -
[ATMS Concept)

Communications Investment (eg 3G 830, 3.670 28330 17520 = - 5 - = = 5
NTCS, ICE}

Total Capital Expenditure 6,742 44,828 38,271 37,730 5,722 - - - - - -
11. Other

Southem Svdnev Freight Line 3,464 945 143,651 - - - - - - -
Total Capital Expenditure 3.464 04,5 143,651 - - - - - - - -
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Attachment B: ACCC’s assessment of 2006-07 to 2010- 11
capital expenditure estimates

In its Draft Decision on the 2008 Interstate Accdsslertaking 2008 Draft
Decision), the ACCC noted that the Access Undertakingtisnded to promote
‘economically efficient investment’ in the netwa(ection 1.2(d)(ii)(B)). The ACCC
noted that in this respect, capital expenditurelag¢e be reasonable and prudent
(section 4.4(d)(ii)}>

In the 2008 Draft Decision, the ACCC conductedghHevel review of the capital
expenditure program which focussed on ARTC’s preeggor generating the scope,
standard and cost of ARTC's proposed capital exparedfor the interstate network.
The ACCC examined the processes and criteria adtigyt&RTC to determine and
implement its capital expenditure program. The AGso@sidered that if these
processes and criteria were reasonable and prutlegitcould be expected to promote
efficient investment in and use of the netwdtk.

The ACCC'’s preliminary view in its 2008 Draft Deicis was that Schedule H, in
setting out ARTC'’s proposed capital expendituretifier 2006-07 to 2011-12 period,
did not raise objections under Part llIA of the AcThis view was maintained in the
ACCC's Final Decision?

Details of the assessment process as outlineciB@A8 Draft Decision are set out
below. The 2008 Final Decision confirmed the ACCfsition in the Draft
Decision.

Scope of capital expenditure

The scope of the capital expenditure is the exdadtnumber of capital projects. In its
2008 assessment the ACCC assessed whether theggs@and criteria used by
ARTC in developing its proposed capital expendiweze likely to identify and
prioritise capital work projects that were of reaable and prudent scope, such scope
being that which:

= s appropriate given the geographic definition &8 AC’s network and the forecast
size of the market for above-rail services;

= does not include capital biases;
= is commercially sound; and
* has been subject to effective consultation witvaht stakeholders.

The ACCC noted in its Draft Decision that the depahent of the scope of capital
expenditure is subject to numerous ARTC governameehanisms. Capital projects

% ACCC Draft Decision, April 2008, p. 197.

% ACCC Draft Decision, April 2008, p. 200.

> ACCC Draft Decision, April 2008, p. 209.

8 ACCC Final Decision, July 2008, p. 67.

% ACCC Draft Decision, April 2008, pp. 201-2.
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require budget and project approval at a numbepefational levels within ARTC
and are subject to internal committee revf8w.

ARTC'’s Investment Committee assessed whether ¢qqpdgects are commercially
sound against the following criteria:

= whether the capital works will expand revenue;
= whether cost reductions will be achieved as a teduhe capital expenditure;

= whether the capital project will reduce risks asstecl with the operational
performance of the network;

= whether the capital expenditure is allocated tcaesbment or renewal projects on
a net present value basis;

= whether the capital project will promote the busmebjectives of ARTC; and
= whether the capital projects are in accordance stétutory requirements.

The ACCC concluded that ARTC's internal assessrmmeabmmercial soundness of
capital projects was robust and was likely to prtemeasonable and prudent
investment in the network. The ACCC was of the vibat:

=  ARTC'’s assessment of commercial soundness of ¢gpdpects appeared to
involve consideration of issues that were likelyptomote efficient investment in
the network and reflected industry practice;

= the geographic definition of the network and theeéast size of the above-rail
market are important factors affecting the scopeapital works, and the
processes and criteria adopted by ARTC were liteejyromote capital
expenditure that was appropriate in light of thiestors;

= there was no evidence that the processes adopt@RDE were inconsistent with
industry practice or that capital expenditure heglited in unwarranted capital
projects.

= while there is the possibility for unintended capliiases to emerge in relation to
an increase in standard train length sizes, thasene evidence that ARTC had
deliberately sought to engage in capital expenelipwojects related to extended
train lengths other than to enhance efficient Use@network.

Standard of capital works

The standard of capital expenditure is the techmaicd operational characteristics of
capital projects. The ACCC conducted its assessoretite framework that a
reasonable and prudent standard of capital experedd one that:

® is not over-designed for the proposed traffic level

8 ACCC Draft Decision, April 2008, p. 203.
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®" meets a specified industry level of constructioaldqy; and
= does not allow for an unwarranted level of investine

In terms of the proposed traffic level at the tilA&TC’s North-South Corridor
Strategic Investment Outline (which accounted faragority of ARTC's capital
expenditure) indicated that ARTC had adopted designdards that related to its
forecast volume growth, as the proposed investmentd lead to improved network
capacity and efficient use of the network.

The ACCC also noted that ARTC's ‘Five Step Holigdigproach to Track
Maintenance’ helped to harmonise design standamssthe network, as it co-
ordinated and prioritised work over the networklsat consistent and acceptable
standards were implemented for all network infrastire.

The ACCC did not conduct an audit of ARTC'’s spectdfesign standards as part of its
assessment. However, the ACCC had no informatiéordd to believe that ARTC'’s
design standards did not comply with any relevamgtfalian design standards or to
believe that they raised any concerns with the Rdilistry Safety and Standards
Board. The ACCC also concluded that the constrotandards relating to track
behaviour, such as by increasing the carry of ledoadings, were intended to
promote efficient use of the network by in turnresing capacity on the network.

Given these conclusions, the ACCC considered Heatlesign standards did not
appear to be unreasonably over-designed or exeelsithe proposed traffic levels
over the term of the Undertakifiy).

The stated standard of the capital works, couplial thve fact that project standards
are reviewed under the processes and criterialdtatmine the scope of capital
works, appeared to be consistent with both thecksttraffic level and standard
industry practice, and so appeared to be reasoaadierudent?

Cost of capital works

The cost of capital expenditure refers to the faiancost of the capital projects. The
ACCC'’s 2008 assessment of the cost efficiency w#stment focussed on the ARTC
funded investment of $670 million as ARTC was asggking to earn a return on
these expenditures. Capital expenditure costs eansidered reasonable and prudent
if they reflected scope and standards that wereoppiate for the proposed traffic
level.

ARTC indicated that it assessed the cost efficiesfajifferent project delivery
mechanisms on a project-by-project basis, favougibgoad alliance model for major
capital projects because it allowed for a competisielection process, provided a
guarantee of available services and known ratesbmded for flexibility in the
execution of projects.

The ACCC was concerned that the capital expenddose estimates were likely to
over-estimate required expenditure over the iny&rs of the Access Undertaking

61 ACCC Draft Decision, April 2008, p. 207.
62 ACCC Draft Decision, April 2008, p. 207.
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and under-estimate expenditure in later years. Kewd noted that cost estimates
were frequently difficult to define precisely seakyears in advance, and so
considered that they were reasonable.

The ACCC considered that the guiding principledusg ARTC to decide
appropriate project delivery mechanisms appeareeifiect appropriate industry
practice, and as such the cost estimates in Sahétldid not raise any Part llIA
concerns?

Industry consultation

The ACCC noted in its 2008 Draft Decision on ART@ieposed access undertaking
that it had concerns regarding the effectivenegsRFC’s consultation proces$s.
While ARTC's internal processes and criteria fopiying capital expenditure
projects required consideration of stakeholder eseloent/recommendations, the
ACCC was concerned with the effectiveness of thissaltation.

The ACCC set out that one of its key concerns isthr, in deciding its capital
expenditure program, ARTC had consulted interegggtles who are likely to be
affected by the program, because it will affecirtbests, the services they receive or
have implications for their investments in abowvé ra

ARTC was of the view that it has significant comai@rimperatives to consult with
stakeholders about new network investments, paatiguf it does not recover its
stand-alone costs and faces inter-modal competitvbich constrains its access
prices. ARTC argued that the only way it can insecsiss revenue and eventually
recover stand-alone costs is through volume grofatiljtated by new investment.
Thus, to effectively model demand growth, encouragaplementary above rall
investments and to ensure that investment is ¢hsieat and prudent, ARTC must
consult with stakeholdefS.

The ACCC noted that ARTC had engaged in a seripsanfesses that involve
providing information to or requesting feedbacknrondustry. Despite these
processes, the ACCC noted that there was consideratustry concern about
whether consultation is effective. Concerns wemnarily around theeffectivenesef
consultation, rather than the extent of consultefeng. issuing papers for comment)
[emphasis in original]. The ACCC also noted that thd not mean ARTC should be
obliged to address all industry concerns, nor shdaule bound to engage in ongoing
and iterative industry consultation that is mokelly to reflect the interests of
individual access seekers than promote industigieficy. However the ACCC did
note that effective consultation and industry coerfice in the effectiveness of those
consultation processes is important. The ACCC fthezegecommended building an
obligation into the Access Undertaking for trangpaiconsultation on ARTC'’s
capital expenditure prograff.

In response to the ACCC'’s concerns in its 2008 tibatision, ARTC modified the
proposed undertaking by including clause 6.5, whoiclged ARTC to outline its

63 ACCC Draft Decision, April 2008, p. 209.
4 ACCC Draft Decision, April 2008, p. 211.
5 ACCC Draft Decision, April 2008, pp 211-12.
% ACCC Draft Decision, April 2008, pp. 212-13.
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views on additional capacity, give operators asaable opportunity to present their
views and to circulate a summary of the resultthefconsultation. The ACCC
considered that this proposal addressed its otigomaerns.

41



