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1 Introduction
The wholesale ADSL service (the Service) was dedlan 14 February 2012.

Consequently, the ACCC is required to issue a ficakss determination (FAD) for the
Service under Part XIC of ti@ompetition and Consumer Act 2000CA).

This initial discussion paper commences the pubtairy into the making of an FAD
for the Service. This discussion paper sets ouisthees that, in the ACCC'’s opinion are
relevant to inquiry and background material abbosé issues, and seeks the views of
interested parties on the matters that are reldeahe making of an FAD, as follows:

« the interpretation of the mandatory criteria, anyg ather matters that should be
considered when making the FAD

« the terms and conditions of access that shouldldeeased in the FAD, and the
general nature of the terms and conditions thaF&2 should provide in respect of
them, or the method that should be used to devblmge terms and conditions

« whether the ACCC should consider limiting or reding the Standard Access
Obligations (SAOs) that are owed by access prosgidéthe Service, including in
relation to operators of non-dominant DSL netwarke certain geographic areas

The ACCC will consider submissions in reaching \8eam the overall approach to
making the FAD and in preparing a further discusgiaper.

2 Overview of legislative provisions

As a consequence of the Service being declared®@@C is required to conduct a
public inquiry under Part 25 of tAeelco Act about a proposal to make an access
determination relating to access to the Service.iffuiry must be commenced within
30 days after the declaration is maded concluded within six months of
commencement, unless the ACCC publishes a writtinenon its website to extend the
decision making period by a further six months arplaining the reasons for the
extension, pursuant to section 152BCK(3) of the CCA

An access determination, including an FAD, providdmse set of terms and conditions
that access seekers can rely on if they are unalgieme to an agreement with an access
provider on the terms and conditions of accessdectared service. If parties come to an
agreement on terms and conditions of access,dbe@ss agreement will prevail over the
FAD to the extent of any inconsisterfcyHence, an access agreement creates a
benchmark that access seekers are able to fallupmokwhilst still allowing parties to
negotiate different terms.

An access determination may be an interim (IADfireal (FAD). Where access
determinations specify terms and conditions of sgctiney must include terms and

Section 152BCI(1).
2 Section 152BCC of the CCA.



conditions relating to price (or a method of aswarhg a price) and may also contain
non-price terms, although this is not requited.

Compliance with an access determination is botiraer licence condition and a service
provider rule? A breach of either a carrier licence conditioraaervice provider rule
may lead to a pecuniary penalty of up to $10 millior each contraventiohPrivate

action to enforce an access determination mayksgaken in the Federal Cofrt.

An access determination may, among other thingsjighe that any or all of the Special
Access Obligations (SAOs) are not applicable tara@r or carriage service provider
(either unconditionally or subject to specified dtions or limitations). An access
determination may also restrict or limit the apation to a carrier or carriage service
provider of any or all of the SACSs.

3  Consultation process for final access determination

3.1  Overview of consultation process

The ACCC is required to hold a public inquiry befanaking a final access
determination (FADY. The publication of this discussion paper marks the
commencement of the public inquiry into the makafighe FAD for the Service.

This discussion paper seeks submissions on a mdngatters. The ACCC will consider
submissions in reaching views on the overall apgrdaa making the FAD and in
preparing a further discussion paper.

Although a further discussion paper will be issuaterested parties are encouraged to
submit their views on those questions raised s discussion paper at this stage to
ensure that those views can be taken into accautheifurther conduct of the public
inquiry.

The ACCC may also issue information requests tstissn making the FAD.

The ACCC also intends to publish a draft FAD foblmicomment before making a final
decision.

The ACCC expects that a wide range of issues wilidised in the course of the FAD
inquiry, including issues of fundamental approazpricing the declared wholesale
ADSL service and the scope and content of non-peigas that should also be included.

Based upon the range and type of access arrangethahtould be raised in this inquiry,
the ACCC is of the view that it is unlikely thatwill be in a position to make an FAD
within six months after the commencement of thelipubquiry. The CCA makes
provision for interim access determinations thay myaply during the interim period until
an FAD is made.

Section 152BC(8) of the CCA.
Sections 152BCO and 152BCP of the CCA.
Section 570 of th&elecommunications Act 1997
Section 152BCQ of the CCA.

Subsections 152BC(3)(h) and (i) of the CCA
Section 152BCH of the CCA.
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Should the ACCC not complete this inquiry withir saionths, the ACCC may extend
the inquiry by a further six months by publishingatice including an explanation of the
reasons for the extension under section 152BCK{(8)eoCCA.

3.2  Making a submission

Submissions in response to this discussion papkbevaccepted untb:00 pmon
30 March 2012 Any submissions received after this time maybetonsidered.

All submissions will be considered public and pdste the ACCC'’s website. If
stakeholders wish to submit commercial-in-confidenaaterial to the ACCC they should
submit a public and a commercial-in-confidence iegref their submission. The public
version of the submission should clearly identifg tommercial-in-confidence material
by replacing the confidential material with an agprate symbol or §-i-c]'.

The ACCC-AER information policy: the collection, uselafisclosure of informatiosets
out the general policy of the ACCC and the AustiralEnergy Regulator (AER) on the
collection, use and disclosure of information. Ag®f the guideline can be downloaded
from the ACCC website atww.accc.gov.au

The ACCC prefers to receive submissions in eleatrform, either in PDF or Microsoft
Word format which allows the submission text toskarched.

Please contact Alex Elith regarding any questianslyave concerning this consultation
process omlex.elith@accc.gov.aor 03 9290 1837.

Please provide submissions to the following enddlrass:
accessdeterminations@accc.gov.au




4 The declared service — wholesale ADSL

The wholesale ADSL Service was declared on 14 Fepr2012. The declaration will
expire on 13 February 2017. The relevant serviserggion is reproduced at
Appendix 1 to this discussion paper.

Digital subscriber line (DSL) technology, in bro@dms, enables the supply of high
bandwidth services (such as broadband internesakce

ADSL (asymmetric) services have a downstream dd&athat is higher than the
upstream data rate, and is the dominant fixeddneadband technology in Australia,
accounting for around 83 percent of fixed-line lafo@nd services in operation as at June
2011° ADSL services are typically used by residentiasmall business customers.

Wholesale ADSL services allow service providersriter ESAs and supply end-user
ADSL services without the need to deploy their d8L network infrastructure. Access
seekers must still invest in other input serviagshsas international and domestic inter-
capital transmission, internet connectivity andeottiownstream applications and content
support, and customer support and retailing faeslit

Wholesale ADSL services comprise both a local accemponent from the network
termination point at the customer premise to tlwallexchange, and a backhaul
transmission component between the local exchamg¢h& point of interconnection
with the access seeker’s network, which is typyclaitated in the CBD of the relevant
state.

This backhaul transmission is supplied in an agggeefprm, whereby data from the
service provider’s end-users, including from endriservices physically connected to
different DSLAMSs, is aggregated into a “stream” €@livery to the access seeker.

The backhaul interface can be either an AGVC or MLAising either ATM or Gigabit
Ethernet as the communication protocol respectjvé@lye access seeker acquires
backhaul transmission capacity over that intertace specified throughput that it
chooses.

Notwithstanding this aggregation in the backhauhponent, the declared wholesale
ADSL service is from the perspective of the accesker a layer 2 service, which is used
by service providers to access end-users of ADBlicss.

Access seekers are able to differentiate theirussal-services in a variety of ways,
including through the level of contention that thesg in provisioning backhaul
transmission services, the usage quotas they affierthe customer support, applications
or content that they provide.

5 Relevant considerations

The ACCC must have regard to the criteria specifieslbsection 152BCA(1) of the
CCA when making an FAD. These are:

°  Australian Bureau of Statistics (ABS), Internettidity, Australia, June 2011.



(8) whether the determination will promote the longrténterests of end-users of
carriage services or services supplied by meanarofige services (LTIE)

(b) the legitimate business interests of a carrier®P@ho supplies, or is capable of
supplying, the declared service, and the carr@rigrovider’s investment in
facilities used to supply the declared service

(c) the interests of all persons who have rights totiealeclared service
(d) the direct costs of providing access to the dedlaesvice

(e) the value to a person of extensions, or enhanceof@aipability, whose cost is
borne by someone else

(H the operational and technical requirements necgésathe safe and reliable
operation of a carriage service, a telecommuninatieetwork or a facility

(g) the economically efficient operation of a carri@gevice, a telecommunications
network or a facility.

The ACCC's approach to these criteria is describedppendix 2.

Subsection 152BCA(2) sets out other matters tlaAtCC may take into account in
making FADs.

The ACCC may also take into account any other msathet it thinks are relevant when
making an access determinatidn.

The ACCC is not required to precisely define thepscof the relevant markets when
applying these criteria to the making of an FADeCCC considers that it is sufficient
to broadly identify the scope of the relevant méskikely to be affected by the ACCC'’s
regulatory decisions. In general terms, the relewaarkets could include those for the
supply of the declared services, or for the supplservices (retail and/or wholesale)
which use the declared services as an input.

The ACCC's current view is that the FAD will mostdly affect retail and wholesale
markets for the supply of fixed-line broadband ge¥s, either as standalone services or
bundled with voice services (excluding Voice ovgetnet Protocol (VolP) and mobile
originated calls).

Questions on which the ACCC seeks views:

How do you consider that the mandatory criteria shald be interpreted for the
purpose of making this FAD?

What markets should be considered in applying the mndatory criteria to this
FAD?

What “other matters” should be considered when makag this FAD?

10 Subsection 152BCA(3) of the CCA.



0. Price related terms and conditions

An FAD must contain terms and conditions relatimgtice or a method for ascertaining
a price for the declared service.

A range of price terms might be levied in respé& declared service. For instance, a
number of discrete charges could be levied on eacasion a service is supplied by way
of a multi-part tariff, or there could be a randeriscellaneous charges that are levied
from time to time in connection with the supplyao$ervice. In some cases, standard
charges might be specified, with alternate chaogégrice on application’ charges being
specified for ‘non-standard’ services.

The ACCC's general approach is to focus an FADhaise price terms that have a
material bearing on the supply of a service. Thisid be because the relevant charge
comprises a material proportion of the cost basipplying downstream services, or
otherwise the price term has a material impacherstipply of relevant services.

Telstra — which is the dominant DSL network operattevies the following charges by
way of a multi part tariff when supplying the Sewevi

* A monthly charge for each end user access

In general, a “zone” structure applies to thesegdm under which the charge
paid by access seekers is dependent upon wheeadheser is located.

The ACCC understands that the first of these z¢rmse 1) comprises ESAS in
which competing DSL networks have been built, owimch there was potential
for competing DSL networks to be built. These E®#s predominantly located
in metropolitan areas.

Telstra also maintains Zones 2 and 3, comprisingrdESAs, although it does not
appear to currently differentiate wholesale acchssges between these latter two
zones.

» Backhaul transmission (AGVC or VLAN) charges

The monthly charge depends upon the ‘size’ of tka/& or VLAN that is
acquired, i.e., the data throughput capacity theticcess seeker acquires

These charges are levied per AGVC or per VLAN, witleast one AGVC or
VLAN required per state in which wholesale ADSlajuired.

These charges are in addition to separate changés'M or TWE access.
* A connection charge

This is a one off charge for the connection of &SA service and can be
referred to as an installation charge or a trangfarge.

Different charges can apply depending upon wheathent the service is being
transferred and if so the type of transfer involugbere the end-user service is



being migrated from another wholesale ADSL seryioge A Transfer) or from
a line sharing service (Type B Transfer)

* An early termination charge
This is a one off charge that is imposed on caateft of a service.

It is only in applied where the service is terma@thtvithin a prescribed period,
and is waived in some circumstances, e.g., whersdhvice is migrated to
another Telstra access product supplied to th@euest

Telstra also levies a range of miscellaneous fadscharges in connection with its
supply of the Service.

Questions on which the ACCC seeks views:

What charges do you consider should be addressedtinis FAD? Please consider the
type of charges outlined above as well as any otheraterial charges.

There are a range of methodologies that could pkeabin order to develop price-related

terms and conditions for inclusion in the FAD.

For instance, the ACCC has applied the followingegal methodologies in specifying
the level of access prices for fixed line services:

« A cost based methodology — see, the Final repoithe inquiry to make final access
determinations for the fixed line declared servidesy 2011

« A ‘retail-minus’ methodology — see Final pricingnziples and indicative prices for
2008-2009 for Local carriage service and wholebaderental, August 2008.

« A benchmarking — see the ACCC's position papgraming the domestic
transmission capacity service (DTCS) issued Nover2b20, and applied in the
Statement of Reasons for the DTCS IAD, April 2011.

The ACCC does not have a presumption as to whic¢hadelogy would be most
appropriate for developing this FAD.

Questions on which the ACCC seeks views:

What methodology(s) should be used to develop pri¢erms for this FAD?

As well as specifying a level of prices (or methodiscertain their level), an FAD can
deal with other price-related terms. lllustrativ@mples of other price related terms and
conditions that might be relevant to the makinghid FAD are:




e The overall structure of prices — such as the lwadetween upfront charges and
recurrent charges in multi-part tariffs, and/omben charges for end user access and
backhaul to the point of interconnection

It could be important to achieve an appropriataied between charges for access
(i.e. per end user access charges) and usage-tizmees (i.e. AGVC/VLAN
charges). Weighting the tariff too heavily towaetsess charges may make it
difficult for access seekers to supply end-useth emtry-level services. On the other
hand, weighting the tariff too heavily towards usdigsed charges may preclude
access seekers from offering high-end serviceslatatintensive applications such as
IPTV.

« Whether different charges should be specified fmyagepending upon:

The location of the end user acceggeographically zoned or nationally
consistent wholesale pricing)

A zoned pricing construct could be appropriatéadre is a significant disparity in
the unit costs of supplying different regions, @iilog access prices to align more
closely with prevailing costs. That said, there barcomplexities in maintaining
zone charging and hence it is generally not appatgowhere underlying unit
costs are broadly similar.

On the other hand, a zoning regime that did natijgr@reas based upon broad
similarities in the underlying costs of operatihg DSL and/or backhaul
networks, but was rather being applied to gainrapitive advantage, would not
be appropriate.

If a zoned pricing structure is to be adopted, tiehwill raise an issue around
how the zones should be constructed.

The wholesale service profile of the access seekerg., whether the access
seeker is a ‘builder’ or ‘reseller’)

A range of price terms could potentially be usediszriminate against access
seekers on the basis of the business model theypugsuing, including bespoke
pricing for each access seeker, tiered pricingjwel discounts, or different price
terms for ‘handback’ of wholesale services.



Whether the access seeker acts efficiently in acqung the service

A charge structure that shared genuine cost efibogs with access seekers that
help to generate them might be supported on effftgiggrounds. An example of
this might be to waive a charge where the accedseseeports faults or submits
orders using an online interface rather than maypabviding them to a help
desk operator, thereby reducing costs of providicgess.

On the other hand, a charge structure that diseated on the basis of the access
seeker per se, or its wholesale service profithetbusiness model that it was
pursuing, would risk impeding competition. Thidmscause such pricing can
discourage efficiencies, as those access seelatrsabk out efficiencies in
downstream or related markets are at risk of tlkescprovider capturing the
benefits through a targeted higher access charge.

Whether the same service provider is supplying axed voice service on the
ADSL line

End users are generally offered a lower price foraadband service where they
also acquire a PSTN service, and/or another serfvma the broadband service
provider.

In these circumstances — depending upon the pratbadology chosen — there
could be some benefit in developing separate ‘edidind ‘standalone’ charges
at the wholesale level.

On the other hand, it might not be necessary orompate to develop separate
charges, and a ‘blended’ wholesale price might beerappropriate.

Questions on which the ACCC seeks views:

What overall charge structure should be considereck.g., between access fees and

usage fees?

Should any of the charges be levied on a zone bass should they be levied on a
nationally consistent basis? On what basis shouldeas be grouped into zones, if
this construct is to be used?

On what bases (if any) should price discriminatiorbetween access seekers be
encouraged or discouraged?

What other price-related terms should be addressenh this FAD? In general terms,

what do you consider an appropriate outcome for thee terms and conditions?




7 Non price terms and conditions

There are various types of non-price terms anditiond that could be included in an
FAD. These include:

« standard commercial terms, such as billing, creditfimess and dispute resolution

 limitations or restrictions on the supply of thewsee, including limitations or
restrictions on use of the Service for resale beospecified purposes
« operational or technical aspects of the serviceh s13 the points of interconnection

The ACCC's general approach to making an FAD has be address the key
commercial terms of access that would facilitaeedbmmercial supply of the service to
occur, and to base these upon the ACQMislel Non-Price Terms and Conditions
Determination 20082008 Model Terms).

That said it is possible that not all of the 2008ddl Terms are applicable to the Service.

The 2008 Model Terms covering the following areggear on their face to be relevant
to the Service:

(@) billing and notification

(b) creditworthiness and security

(c) general dispute resolution procedures
(d) confidentiality provisions

(e) communication with end-users

() suspension and termination

On the other hand, the 2008 Model Terms coveriegdHowing areas appear less
relevant to the Service:

(g) the liability (risk allocation) provisions

(h) the changes to operating manual provisions

(i) the ordering and provisioning terms

() network modernisation and upgrade provisions
(k) facilities access

Questions on which the ACCC seeks views:

What do you consider are the key commercial termsaeded for commercial supply
of the Service to occur? Do you consider the 2008ddel Terms should be applied
(where relevant) in developing an FAD that addressethose terms? If not, on what
other basis should these terms and conditions beEoped?

10



Similarly, the ACCC will also consider including @am FAD other non-price terms where
it would be appropriate to do so.

The ACCC would be concerned if the non-price teofrgccess sought to unreasonably
restrict or inhibit an access seeker from using3@evice in order to compete in
supplying retail and/or wholesale services. Onésimenpetition concern that was raised
in submissions to the declaration inquiry was tmmhmercial offers of access to the
Service have sought to restrict or impede use@B#rvice for the purpose of supplying
services to a reseller. The ACCC's current viethat such terms may impede the
development of competition in relevant wholesalekets, and hence should be
discouraged.

From submissions received during the declaratiguiny, the ACCC anticipates that a
number of further particular terms and conditioha enore operational or technical
nature might be raised in the course of this caasah, including:

» Points of interconnection of the Service

This issue concerns whether or not default poihisterconnection should be specified,
and if so what points of interconnect should be mated. In this regard, an FAD could
potentially nominate that points of interconne@ #r be associated with a specific class
of Telstra exchange, such as an exchange in tbeard central business district — which
is the point of interconnect that Telstra currewttfers — and/or associated with the
exchange closest to the end-user or an intermeekateange.

« Mandatory bundling of a PSTN voice service

This issue arises as Telstra requires an underB8iON service on the line before it will
supply retail or wholesale ADSL services, whichgtuedes the use of wholesale ADSL to
provision ‘naked’ ADSL services.

Consideration of this issue is likely to involveaamge of competing factors. On the one
hand, discontinuing this mandatory bundling requeat could promote competition by
expanding the scope of services that access sesedfer to end-users, and have
benefits for those end-users that require onlyxedfiboroadband service.

On the other hand, removing this requirement wdikly have broader implications,
such as for the manner in which Telstra recoverbne costs from its overall charges.
Hence, it might be appropriate for a higher acclssge to apply to any services that are
supplied without a PSTN service.

Further, offering a naked ADSL wholesale produggimhialso require network or systems
development, although there could potentially bgsata minimise these costs by using
existing product offerings and systems and procegsdar as practicable.

« Business grade service schedule

This issue potentially raises a range of non-preeces and conditions of access which
could be incorporated into this FAD regarding thp@y of business grade services.

11



Such terms and conditions might include busineadegservice assurance, after hours
provisioning or other operational support that ddog required to provide downstream
services to business end-users.

Questions on which the ACCC seeks views:

What other non-price terms and conditions of accesdo you consider should be
included in this FAD? Please consider those accdassms outlined above as well as
any other access terms that you consider to be ofaterial significance.

What general approach do you consider would be apppriate in developing an
FAD that addresses those terms?

In general terms, what do you consider to be an apppriate outcome for each of
these terms and conditions?

8  Application of SAOs

8.1  Operators of ‘non-dominant networks’

At this stage it is not clear that the SAOs shapgly to access providers other than
Telstra. This is because Telstra is the dominacgsscprovider for the Service with a
DSL network that significantly exceeds the reachlbbther suppliers of wholesale
ADSL services.

Further, it appears that it is only Telstra’s asdesms that have given rise to competition
concerns in regard to the Service.

Consequently, it is the ACCC'’s current view that $A0s should not apply to access
providers other than Telstra.

Questions on which the ACCC seeks views:

Should the SAOs apply to operators of non-dominametworks?

8.2  Application of SAOs in particular geographic aeas

In its submission to the declaration inquiry, Teelsirgues that any declaration of
wholesale ADSL should not include ESAs which sgtgsrticular competition
thresholds.

The ACCC has previously given effect to exemptiants respect to Wholesale Line
Rental (WLR), Local Carriage Service (LCS) and PSJiginating Access (PSTN OA)
through the Interim and Final Access Determinatimnghese services. However, the
ACCC decided to remove these exemption provisioos the FADs in December 2011
due to concerns that, among other things, Telst@$inuing dominance in retail
markets, as well as a number of supply-side constrdimited the effectiveness of retail
competition in restraining Telstra’s exercise sfiitholesale market power.

12



In relation to wholesale ADSL, while a number of@ss seekers have deployed DSLAM
infrastructure in a large proportion of CBD/metr8AS, there are questions about the
extent to which the presence of these operatorsprayde sufficient constraint on
Telstra to warrant exempting particular ESAs fragulation (particularly in light of
RIM/LPGS issues).

Questions on which the ACCC seeks views:

Should the ACCC consider exempting particular geogaphic areas from the SAOs
and/or terms and conditions included in the accestetermination? Why/why not?

9 Commencement and expiry

The ACCC proposes that when the FAD has been dese|at would commence upon
its publication in final form.

An FAD must have an expiry date, and in specifyangexpiry date, the Commission
must have regard to the principle that the expatedhould be the same as the expiry of
the declaration for that service (as that declanagtood at the time when the access
determination was made), unless, in the Commissiopinion, there are circumstances
that warrant a different expiry dattThe ACCC may also have regard to such other
matters (if any) as the ACCC considers relevané déclaration for the Service expires
on 14 February 2017.

Specifying an expiry date for an FAD can potenyiadise questions around what period
would on the one hand be long enough to providicseriit stability and certainty to
support industry investment planning. On the otfeerd, a long expiry date might
provide less assurance that the FAD terms wouldeaeviewed should industry
circumstances change.

Questions on which the ACCC seeks views:
What is an appropriate time period for the FAD?

Are there any circumstances that warrant a differere in the expiry dates of the
access determination and the wADSL declaration?

' Section 152BCF(6).

13



Consolidated list of questions for comment

1.

How do you consider that the mandatory criteriaudhde interpreted for the
purpose of making this FAD?

What markets should be considered in applying taedatory criteria to this FAD?
What “other matters” should be considered when ngakiis FAD?

What charges do you consider should be addressbaiRAD? Please consider
the type of charges outlined above as well as #mgraonaterial charges.

What methodology or methodologies should be usetkt@lop price terms for this
FAD?

What overall charge structure should be considergdhetween access fees and
usage fees?

Should any of the charges be levied on a zone basshould they be levied on a
nationally consistent basis? On what basis shaxgdds be grouped into zones, if
this construct is to be used?

On what basis (if any) should price discriminatb@tween access seekers be
encouraged or discouraged?

What other price-related terms should be addresséns FAD? In general terms,
what do you consider an appropriate outcome faelterms and conditions?

10.What do you consider are the key commercial tereeslad for commercial supply

of the Service to occur? Do you consider the 2d08el Terms should be applied
(where relevant) in developing an FAD that addre$isese terms? If not, on what
basis should these terms and conditions be dew#fope

11.What other non-price terms and conditions of acdesgou consider should be

included in this FAD? Please consider those adeess outlined above as well as
any other access terms that you consider to beatémal significance.

12.What general approach do you consider would beogpiate in developing an

FAD that addresses those terms?

13.1n general terms, what do you consider to be amoggpate outcome for each of

these terms and conditions?

14.Should SAOs apply to operators of non-dominant nete/
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15. Should the ACCC consider exempting particular gapigic areas from the SAOs
and/or terms and conditions included in the acdegsrmination? Why/why not?

16.What is an appropriate time period for the FAD?

17. Are there any circumstances that warrant a diffezen the expiry dates of the
access determination and the wADSL declaration?

15



Appendix 1 — Wholesale ADSL service description

The wholesale asymmetric digital subscriber lineise (wholesale ADSL service) is an
internet-grade, best efforts point to point serfarethe carriage of communications in
digital form between a point of interconnection @mdend-user network boundary that:

(a) is supplied by means of Asymmetric Digital Subseribine (ADSL)
technology over a twisted metallic pair that rurggrf the end-user network
boundary to the nearest upstream exchange or R X; and

(b) uses a static layer 2 tunnelling protocol (L2TPg¢moa transport layer to
aggregate communications to the point of intercotioe.
Definitions
Where words or phrases used in this declaratiodefired in theCompetition and
Consumer Act 2016r theTelecommunications Act 199hey have the meaning given in
the relevant Act.
In this Appendix:

Asymmetric Digital Subscriber Line technologyor ADSL means the protocols,
recommendations and standards set out in the IT®9ZRecommendations.

Layer 2 has the same meaning as in the Open System Intexcoion (OSI) Reference
Model for data exchange.

apoint of interconnection means an interface that is:
(a) a physical point of interconnection which alfothe interconnection of
facilities in accordance with subsection 152AR (6)he Competition and
Consumer Act 203@&nd

(b) located in the same state/territory that theeas provider associates with the
exchange service area in which #rel-user network boundaryis located.

anend-user network boundarymeans the boundary point of the telecommunications
network that is:

(i) associated with the end-user premise; and
(i) ascertained in accordance with section 2zhefltelecommunications Act

16



Appendix 2 — Legislative framework for final access
determinations

This section sets out the relevant legislative gark in relation to FADs and the
approach the ACCC will take in applying the ledisia provisions.

Content of an FAD

Section 152BC of the CCA specifies what an FAD roantain. It includes, among other
things, terms and conditions on which a carriezasriage service provider (CSP) is to
comply with the standard access obligations pralide in the CCA and terms and
conditions of access to a declared service.

An FAD may make different provisions with respextifferent access providers or
access seekets.

Fixed principles provisions

An FAD may contain a fixed principles provision, ian allows a provision in an FAD to
have an expiry date after the expiry date of th®EASuch a provision would allow the
ACCC to ‘lock-in" a term so that it would be cortsist across multiple FADs.

Varying an FAD

Section 152BCN allows the ACCC to vary or revoke&D, provided that certain
procedures are followed.

A fixed principles provision cannot be varied om@ed unless the FAD sets out the
circumstances in which the provision can be vapieemoved, and those circumstances
are present’

Commencement and expiry provisions
Section 152BCF of the CCA sets out the commencearahexpiry rules for FADs.

An FAD must have an expiry date, which should aiigtin the expiry of the declaration
for that service unless there are circumstancesxthaant a different expiry date.

An FAD may be ‘backdated’ such that it comes irdicé on a date prior to the making
of the determinatiof® There are, however, limitations on the extentafiulating that is
permitted’’

Criteria to consider when making an FAD

12 Subsection 152BC(5) of the CCA.

13 Section 152BCD of the CCA.

14 Subsection 152BCN(4) of the CCA.

15 Subsection 152BCF(6) of the CCA.

16 Subsection 152BCF(2) of the CCA.

7 See e.g subsections 152BCF(2A), 152BCF(3), 152B&F(152BCF(4) and 152BCF(4A).
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The ACCC must have regard to the criteria specifieslbsection 152BCA(1) of the
CCA when making an FAD. These criteria are:

(h) whether the determination will promote the LTIEcafriage services or services
supplied by means of carriage services

(i) the legitimate business interests of a carrier®P@ho supplies, or is capable of
supplying, the declared service, and the carr@risrovider’s investment in
facilities used to supply the declared service

() the interests of all persons who have rights totiealeclared service
(k) the direct costs of providing access to the dedlaesvice

() the value to a person of extensions, or enhanceaf@aipability, whose cost is
borne by someone else

(m) the operational and technical requirements necgésathe safe and reliable
operation of a carriage service, a telecommunioatietwork or a facility

(n) the economically efficient operation of a carri@gevice, a telecommunications
network or a facility.

The subsection 152BCA(1) criteria mirror the repdatubsection 152CR(1) criteria that
the ACCC was required to take into account in mglariinal determination (FD) in an
access dispute. The ACCC intends to interpretibeection 152BCA(1) criteria in a
similar manner to that used in access disputes.

Subsection 152BCA(2) sets out other matters tlaAtiCC may take into account in
making FADs.

Subsection 152BCA(3) allows the ACCC to take intoaaunt any other matters that it
thinks are relevant.

The ACCC's initial views on how the legislativeteria in section 152BCA should be
interpreted for the FAD process are set out below.

Paragraph 152BCA(1)(a) — long-term interests of endsers

The first criterion for the ACCC to consider wheaking an FAD is ‘whether the
determination will promote the long-term interest®nd-users of carriage services or of
services supplied by means of carriage services’.

The ACCC has published a guideline explaining whamderstands by the phrase ‘long-
term interests of end-users’ in the context ofléslaration responsibiliti€s. This
approach to the LTIE was also used by the ACCCaking determinations in access
disputes. The ACCC considers that the same intextye is appropriate for making
FADs for the declared fixed line services.

In the ACCC'’s view, particular terms and conditigmemote the interests of end-users if
they are likely to contribute towards the provisan

18 ACCC, Telecommunications services — declaration prowsi@ guide to the declaration provisions

of Part XIC of the Trade Practices Adyly 1999, in particular pp. 31-38.
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= goods and services at lower prices
= goods and services of a high quality, and/or
= agreater diversity of goods and servitks.

The ACCC also notes that the Australian Competificghunal (Tribunal) has offered
guidance in its interpretation of the phrase ‘ldagn interests of end-users’ (in the
context of access to subscription television ses)ic

Having regard to the legislation, as well as thielgiice provided by the Explanatory

Memorandum, it is necessary to take the followirgjters into account when applying the
touchstone — the long-term interests of end-users:

*End-users: “end-users” include actual and potéftisers of the service]...

*Interests: the interests of the end-users liebtaiming lower prices (than would
otherwise be the case), increased quality of seril increased diversity and scope in
product offerings. ...[T]his would include accessrnovations ... in a quicker
timeframe than would otherwise be the case ...

*Long-term: the long-term will be the period ovehieh the full effects of the ...
decision will be felt. This means some years, bsuffjcient time for all players (being
existing and potential competitors at the variauscfional stages of the ... industry) to
adjust to the outcome, make investment decisiodsraplement growth — as well as
entry and/or exit — strategié$.

To consider the likely impact of particular ternmlaonditions on the LTIE, the CCA
requires the ACCC to have regard to whether thedemnd conditions are likely to result
in:

= promoting competition in markets for carriage seegiand services supplied by
means of carriage services

= achieving any-to-any connectivity, and

* encouraging the economically efficient use of, andnomically efficient investment
in:
o the infrastructure by which listed carriage sersiaee supplied, and

o any other infrastructure by which listed services ar are likely to become,
capable of being suppli€d.

Promoting competition

In assessing whether particular terms and conditrath promote competition, the
ACCC will analyse the relevant markets in which deelared services are supplied
(retail and wholesale) and consider whether thegeget in those markets remove
obstacles to end-users gaining access to telepirmhproadband servicés.

¥ ibid., p. 33.

20 seven Network Limited (No f2004] ACompT 11 at [120].

2L Subsection 152AB(2) of the CCA.

22 subsection 152AB(4) of the CCA. This approactuissistent with the approach adopted by the
Tribunal inTelstra Corporations Limited (No 32007] A CompT 3 at [92]T elstra Corporation
Limited[2006] A CompT at [97], [149].
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Obstacles to accessing these services includeittes guality and availability of the
services and the ability of competing providerpiovide telephony and broadband
services.

The ACCC is not required to precisely define thepgcof the relevant markets in which
the declared services are supplied. The ACCC cerssithat it is sufficient to broadly
identify the scope of the relevant markets likelye affected by the ACCC'’s regulatory
decision.

Any-to-any connectivity

The CCA gives guidance on how the objective of emgny connectivity is achieved. It
is achieved only if each end-user who is suppliétl & carriage service that involves
communication between end-users is able to comrateiby means of that service, with
each other end-user who is supplied with the sanece or a similar service. This must
be the case whether or not the end-users are dednecthe same telecommunications
network?®

The ACCC considers that this criterion is relevan¢énsuring that the terms and
conditions contained in FADs do not create obstafdethe achievement of any-to-any
connectivity.

Efficient use of and investment in infrastructure

In determining the extent to which terms and coods are likely to encourage the
economically efficient use of and investment irrastructure, the ACCC must have
regard to:

= whether itis, oris likely to become, technicdasible for the services to be
supplied and charged for, having regard to:

o the technology that is in use, available or likelyoecome available

o whether the costs involved in supplying and chaydar, the services are
reasonable or likely to become reasonable, and

o the effects or likely effects that supplying an@uging for the services would
have on the operation or performance of telecomaations networks

» the legitimate commercial interests of the supmiesuppliers of the services,
including the ability of the supplier or supplieéesexploit economies of scale and
scope

* incentives for investment in the infrastructurevityich services are supplied; and any
other infrastructure (for example, the NBN) by whgervices are, or are likely to
become, capable of being supplied, and

= the risks involved in making the investméht.

The objective of encouraging the ‘economically@éit use of, and economically
efficient investment in ... infrastructure’ requran understanding of the concept of
economic efficiency. Economic efficiency consiststwee components:

% Subsection 152AB(8) of the CCA.
2 Subsections 152AB(6) and (7A) of the CCA.
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= productive efficiency — this is achieved where widiial firms produce the goods and
services that they offer at least cost

» allocative efficiency — this is achieved where piiees of resources reflect their
underlying costs so that resources are then a#iddattheir highest valued uses
(i.e. those that provide the greatest benefitinaddb costs)

= dynamic efficiency — this reflects the need forustties to make timely changes to
technology and products in response to changesnsuner tastes and in productive
opportunities.

On the issue of efficient investment, the Tribumas stated that:

...An access charge should be one that just allovesce@ss provider to recover the costs of efficient
investment in the infrastructure necessary to piethe declared serviée.

...efficient investment by both access providers arakss seekers would be expected to be
encouraged in circumstances where access chargesetdo ensure recovery of the efficient costs of
investment (inclusive of a normal return on investith by the access provider in the infrastructure
necessary to provide the declared serfice.

...access charges can create an incentive for apoegslers to seek productive and dynamic
efficiencies if access charges are set having detgethe efficient costs of providing access to a
declared servic¥.

Paragraph 152BCA(1)(b) — legitimate business intests

The second criterion requires the ACCC to consitierlegitimate business interests’ of
the carrier or CSP when making an FAD.

In the context of access disputes, the ACCC corsildinat it was in the access
provider’s legitimate business interests to eamoranal commercial return on its
investment® The ACCC is of the view that the concept of ‘legite business interests’
in relation to FADs should be interpreted in a sammanner, consistent with the phrase
‘legitimate commercial interests’ used elsewherBant XIC of the CCA.

For completeness, the ACCC notes that it woulchlibe access provider’s legitimate
business interests to seek to recover its cosiekhsis a normal commercial return on
investment having regard to the relevant risk imedl However, an access price should
not be inflated to recover any profits the accessider (or any other party) may lose in
a dependent market as a result of the provisi@toéss?

The Tribunal has taken a similar view of the exgi@s ‘legitimate business interests'.

% Telstra Corporation Ltd (No. 32007] ACompT 3 at [159].

% ibid. at [164].

2 ibid.

2 ACCC,Resolution of telecommunications access dispugeguide March 2004 (revised) (Access
Dispute Guidelines), p. 56.

2% ACCC,Access pricing principles—telecommunicatiahdy 1997 (1997 Access Pricing Principles),
p. 9.

30 Telstra Corporation Limite§2006] ACompT 4 at [89].
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Paragraph 152BCA(1)(c) — persons who have a righbtuse

The third criterion requires the ACCC to considée’‘interests of all persons who have
the right to use the service’ when making an FAD.

The ACCC considers that this criterion requirds ihave regard to the interests of access
seekers. The Tribunal has also taken this apprdakie access seekers' interests would
not be served by higher access prices to declametss, as it would inhibit their ability

to compete with the access provider in the prouisibretail serviced?

People who have rights to currently use a declseedce will generally use that service
as an input to supply carriage services, or asemsupplied by means of carriage service,
to end-users.

The ACCC considers that this class of persons hasterest in being able to compete
for the custom of end-users on the basis of tkeédtive merits. This could be prevented
from occurring if terms and conditions of accessta one or more service providers
over others, thereby distorting the competitivecpss:-

However, the ACCC does not consider that this oitecalls for consideration to be
given to the interests of the users of these ‘doreasn’ services. The interests of end-
users will already be considered under other caiter

Paragraph 152BCA(1)(d) — direct costs of providingiccess

The fourth criterion requires that the ACCC consitlee direct costs of providing access
to the declared service’ when making an FAD.

The ACCC considers that the direct costs of proygdiccess to a declared service are
those incurred (or caused) by the provision of sgcend includes the incremental costs
of providing access.

The ACCC interprets this criterion, and the us¢hefterm ‘direct costs’, as allowing
consideration to be given to a contribution to fiadi costs. This is consistent with the
Tribunal’s approach in an undertaking decisidA contribution to indirect costs can
also be supported by other criteria.

However, the criterion does not extend to compaémséor loss of any ‘monopoly profit’
that occurs as a result of increased competifion.

The ACCC also notes that the Tribunal (in anothreteutaking decision) considered the
direct costs criterion ‘is concerned with ensutiingt the costs of providing the service
are recovered®® The Tribunal has also noted that the direct cosisd conceivably be

31 Telstra Corporation Limitef2006] ACompT 4 at [91].

¥ ibid.

B ibid.

3 Application by Optus Mobile Pty Limited and Optustwrks Pty Limited2006] ACompT 8 at
[137].

% See Explanatory Memorandum for fhede Practices Amendment (Telecommunications)LB8G

p. 44: [T]he ‘direct’ costs of providing access arended to preclude arguments that the provider
should be reimbursed by the third party seeking@s&for consequential costs which the provider may
incur as a result of increased competition in astngam or downstream market.

% Telstra Corporation Limite§2006] ACompT 4 at [92].
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allocated (and hence recovered) in a number of wagighat adopting any of those
approaches would be consistent with this criteffon.

Paragraph 152BCA(1)(e) — extensions or enhancemerdkcapability

The fifth criterion requires that the ACCC consitthe value to a party of extensions, or
enhancements of capability, whose cost is bornsoyeone else’ when making an FAD.

In the 1997 Access Pricing Principles, the ACCQesta

This criterion requires that if an access seekbapeces the facility to provide the required
services, the access provider should not attenmgctover for themselves any costs related to this
enhancement. Equally, if the access provider musarce the facility to provide the service, it is
legitimate for the access provider to incorporat®ea proportion of the cost of doing so in the
access pricé&®

The ACCC considers that this application of parprd52BCA(1)(e) is relevant to
making FADs.

Paragraph 152BCA(1)(f) — safe and reliable operatio

The sixth criterion requires the ACCC to considbe ‘operational and technical
requirements necessary for the safe and relialdeatipn of a carriage service, a
telecommunications network or a facility’ when nrakian FAD.

The ACCC considers that this criterion requires teems of access should not
compromise the safety or reliability of carriageveges and associated networks or
facilities, and that this has direct relevance wheecifying technical requirements or
standards to be followed.

The ACCC has previously stated in the context oflehmon-price terms and conditions,
it is of the view that:
...this consideration supports the view that modehgeand conditions should reflect the safe and
reliable operation of a carriage service, telecomications network or facility. For instance, the

model non-price terms and conditions should notiregvork practices that would be likely to
compromise safety or reliability.

The ACCC considers that these views will applydlation to the paragraph
152BCA(2)(f) criterion for the making of FADs.

Paragraph 152BCA(1)(g) — economically efficient opation

The final criterion of subsection 152BCA(1) regsitee ACCC to consider ‘the
economically efficient operation of a carriage s&Fya telecommunications network
facility or a facility’ when making an FAD.

The ACCC noted in the Access Dispute Guidelineshi@context of arbitrations) that the
phrase ‘economically efficient operation’ embodies concept of economic efficiency as
discussed earlier under the LTIE. That is, it cdlsa consideration of productive,
allocative and dynamic efficiency. The Access Dtgpluidelines also note that in the

37 ibid. at [139].
3 1997 Access Pricing Principles, p. 11.
3 ACCC,Final determination — Model Non-price Terms and @itinns, November 2008, p. 8.
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context of a determination, the ACCC may consideetiver particular terms and
conditions enable a carriage service, telecommtioitanetwork or facility to be
operated efficiently?

Consistent with the approach taken by the Tributhal ACCC considers that in applying
this criterion, it is relevant to consider the eaoncally efficient operation of:

. retail services provided by access seekers usagadbess provider’s services or by
the access provider in competition with those axsegkers, and

»  the telecommunications networks and infrastructisesdl to supply these serviées.

Subsection 152BCA(2) — other eligible services

Subsection 152BCA(2) provides that, in making antA& applies to a carrier or CSP
who supplies, or is capable of supplying, the dedaervices, the ACCC may, if the
carrier or provider supplies one or more eligilevices?? take into account:

= the characteristics of those other eligible sewsice

" the costs associated with those other eligibleicesv

= the revenues associated with those other eligétéces, and
» the demand for those other eligible services.

The Explanatory Memorandum states that this prowmig intended to ensure that the

ACCC, in making an AD, does not consider the dedaervice in isolation, but also

considers other relevant serviéé#\s an example, the Explanatory Memorandum states:
...when specifying the access price for a declaredaewhich is supplied by an access provider
over a particular network or facility, the ACCC daike into account not only the access

provider’s costs and revenues associated with ¢lstackd service, but also the costs and revenues
associated with other services supplied over taatork or facility**

Subsection 152BCA(3) — any other relevant matters

This subsection states the ACCC may take into adcay other matters that it thinks
are relevant when making an FAD.

40 Access Dispute Guidelines, p. 57.

“1 Telstra Corporation Limitef2006] ACompT at [94]-[95].

42 ‘Eligible service’ has the same meaning as itised 52AL of the CCA.

43 Explanatory Memorandum, Telecommunications Legjish Amendment (Competition and
Consumer Safeguards) Bill 2010, p. 178.

*“ ibid.
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