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Glossary

ABA

ABARES

ACCC

the Act

AQIS
AGEA
BHC
CBH

draft revision

Emerald
ETA
FCFS
FLCWA
Gavilon
GrainCorp

IAA

Louis Dreyfus
mmt

MPT

Australian Bulk Alliance Proprietary Limited

Australian Bureau of Agricultural and ResmEconomics and
Sciences

Australian Competition and Consumer Commission

Competition and Consumer Act 20(Txh) (previously the
Trade Practices Act 197@Cth))

Australian Quarantine and Inspection Service
Australian Grain Exporters Association

bulk handling company

Cooperative Bulk Handling Limited

Draft revised version of the ProgbEdertaking provided by
CBH on 16 August 2011

Emerald Group Australia Pty Ltd

estimated time of arrival

‘First come, first served’ system of capaaltgcation
Freight and Logistics Council of Western Auadi
Gavilon Grain Australia Pty Ltd

GrainCorp Operations Limited

The Indicative Access Agreement attached toReeised
Undertaking at Schedule 1

Louis Dreyfus Commodities Australigy Ptd
million metric tonnes

Melbourne Port Terminal




PGA
PC
Plum Grove

Port Terminal Services
Agreement

Proposed Undertaking

PTR

Revised Undertaking

Shipping Stem
Tribunal
QRNF
Viterra

WEA

WEAS

WEMA

2009 Undertakings

Pastoralists’ and Graziers' Association of \WastAustralia
Productivity Commission
Plum Grove Pty Ltd

CBH's port terminal services agreement, which reenb
submitted as the Indicative Access Agreement tdéhndsed
Undertaking at Schedule 1

The access undertaking ret&iven CBH on 31 March 2011

Port Terminal Rules as attached at ScheduléHdrevised
Undertaking

The revised access undertakrgved from CBH on
20 September 2011

as defined in section 2.2
Australian Competition Tribunal
Queensland Rail National Freight
Viterra Operations Limited
Wheat Exports Australia
Wheat Export Accreditation Scheme 2008
Wheat Export Marketing Act 20(€th)

Access undertakings for Grain@pprations Limited,
AusBulk Ltd (now Viterra Operations Limited) and
Co-operative Bulk Handling Limited accepted by &#@CC on
29 September 2009




Summary

On 28 September 2011, the Australian Competiti@h@onsumer Commission
(ACCC) made a decision pursuant to s. 44ZZA(3) of@loenpetition and Consumer
Act 2010(Cth) (Act) to accept a proposed access undertaking lodged by
Co-operative Bulk HandlingdBH) on 20 September 201R¢vised Undertaking.
The reasons for the ACCC'’s decision are set otlii;mdocument.

The Revised Undertaking relates to the provisioaaaess to services for the export
of bulk wheat at four grain terminals operated BHIn Western Australia. These
terminals are: Albany, Esperance, Geraldton andngna.

CBH has submitted the Revised Undertaking to nteeatcess test provisions of the
Wheat Export Marketing Act 20@8th) WEMA ), required for it or an associated
entity to be accredited as a bulk wheat exporter.

The ACCC is also issuing final decisions on proplogedertakings from Australian
Bulk Alliance Proprietary LimitedABA) regarding its operations in Victoria and
Viterra Operations Limited\Jiterra ) regarding its operations in South Australia. On
22 June 2011, the ACCC accepted an undertaking @anCorp Operations
Limited (GrainCorp) regarding its operations on the east coast ofrAlis.

CBH, GrainCorp and Viterra each have in place aess undertaking accepted by
the ACCC in 20092009 Undertakingg, while ABA is providing an undertaking to
the ACCC for the first time. The ACCC considersttite 2009 Undertakings are a
relevant matter in the assessment of CBH’s Reuis®dertaking, in accordance with
S. 44Z7A(3)(e) of th&€ompetition and Consumer Act 20ITth) (Act). This is
discussed further in section 2.1.1.

The ACCC has considered each undertaking on itsroenits and notes that, while
undertakings accepted by the ACCC from each butkllvag companyBHC) reflect
the particular circumstances of that company, thesecertain aspects of the
undertakings for which the ACCC has sought a coaisisapproach across the bulk
wheat export industry.

CBH initially submitted a Proposed Undertaking dn\8arch 2011 Rroposed
Undertaking) pursuant to Division 6 of Part IllA of the Act brder to address
ACCC concerns with aspects of the Proposed UndagakBH made changes which
are reflected in the Revised Undertaking submitte @0 September 2011. It is this
undertaking that the ACCC is making a decisionrothis document.




ACCC view on key issues

Overall approach

The overall approach of the Revised Undertakingdinaas that contained in the 2009
Undertaking. This approach includes the followingamanisms for the provision of
access:

= a publish-negotiate-arbitrate model for price and-price terms of access

= obligations to provide non-discriminatory accesd aat to engage in conduct
with the purpose of hindering access

= obligations to negotiate access in good faith
= provisions for arbitration of access disputes
® an auction system of capacity allocation, and

= requirements to publish key port information.

The ACCC is of the view that the overall approazladcess provision as provided in
the publish-negotiate-arbitrate arrangements oRiéésed Undertaking is
appropriate and that prescriptive ex ante priceleggn is not necessary in the case
of CBH’s Revised Undertaking. Further, it is thewiof the ACCC that it is not
necessary to strengthen the publish-negotiateratbiarrangements with
ring-fencing rules for CBH at this time, given ti@BH has provided for increased
transparency of its port operations in the Revldadertaking, as discussed in
Section 4.3. The experience during the term of GBMI09 Undertaking and the
ACCC'’s reasons for reaching these views are senhdbhapter 4 of this Final
Decision.

The ACCC also is of the view that the three-yeantef the Proposed 2011
Undertaking is appropriate.

Publish-negotiate-arbitrate

The ACCC has reviewed the publish-negotiate-atieifpaovisions of the Revised
Undertaking and considers that, on balance, thepdequate to provide the
transparency necessary for access seekers to ddutaaccess to CBH’s port terminal
services. It is therefore the ACCC'’s view that mprescriptive provisions, such as
pricing or ring-fencing rules, are not requiredeTdhanges made in the Revised
Undertaking include:

= arequirement for CBH to provide to the ACCC a copgny port terminal
services access agreement entered into with itst@dimg division

= arequirement for CBH to publish detailed inforroaton the available and
remaining capacity at each of its port terminallfiées and information on stocks
at port (i.e. tonnage and type of all commoditiesvall as the top three wheat
grades at each port).
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These issues are discussed in Section 4.2, 4.4 .8raf this Final Decision.

Capacity management

It is the ACCC'’s view that the auction arrangemdatsallocating port terminal
capacity established in CBH’s 2009 Undertaking matdined in CBH’s Revised
Undertaking have provided an effective basis fonaggment of capacity at CBH'’s
port terminals. In particular, the ACCC notes:

= the high level of transparency provided by the ianc$ystem

= the high level of flexibility available to exporgethrough the ability to transfer to
other exporters any port terminal capacity thay @ue not able to utilise

= the allocation of port terminal capacity to thogpaters that value a given
shipping slot most (i.e. via the auction premiunchanism).

The ACCC considers that these auction arrangenpeoisote economic efficiency at
peak times when demand for port terminal capacitgeds available port terminal
capacity. The ACCC notes that the auction systesnwhdespread industry support.

While CBH originally proposed a two-tiered capadtipcation system, incorporating
a base load arrangement and auction arrangemelhsyihg concerns expressed by
industry and the ACCC CBH has removed the two-tiergstem from its Revised
Undertaking. It is open to CBH to propose a vaniatio an accepted undertaking
under s. 44ZZA(7)(b) of the Act and it may in fugufollowing consultation with
industry, wish the ACCC to consider a revised warsif its existing capacity
allocation system.

These issues are discussed in Section 4.6 of ithéd Becision.
Variation to the Standard Access Terms

Each of the 2009 Undertakings accepted by the AGQlying to GrainCorp, CBH
and Viterra contain provisions that enable the pp#drator to vary their standard
terms for access to port terminal services.

The Standard Access Terms, which include the Rederrices and the Standard
Port Terminal Terms for port terminal services e a clear starting point for
negotiations between access seekers and CBH. @hda&tl Access Terms are
critical in ensuring access seekers can effectimefyotiate with CBH and also assist
in ensuring that the costs of negotiation and/biti@tion are not excessive.

The ACCC considers that while all elements of tten8ard Access Terms are
subject to negotiation between CBH and access sedke Standard Access Terms
represent an important starting point for thoseotiagjons and provide an appropriate
level of certainty and clarity for the parties segkto access port terminal services.

In its Draft Decision released on 23 August 20Rdaft Decision), the ACCC was of
the view that it would not be appropriate for CBiHoe able to unilaterally vary the
Standard Port Terminal Terms because this wouldtresa significant reduction in
the clarity and certainty provided to customerstigh the provision of the Standard
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Port Terminal Terms in their negotiations with CBH access to port terminal
services.

In response to this concern, the Revised Underjat@mtains amended subclauses
6.1(a), (c) and (d) to provide that CBH will not &lele to unilaterally vary its
Standard Port Terminal Terms without ACCC approval.

This is discussed further in Section 4.7 of thisaFDecision.

Variation of Port Terminal Rules

Each of the 2009 undertakings accepted by the A@Qlying to GrainCorp, CBH
and Viterra contain a version of the Port TermRales PTR), with a process for
their variation. These differ to some extent betwtwe different undertakings. Each
port operator has varied its PTRs since acceptaytiee ACCC and different issues
have arisen with these variation processes.

In assessing the PTRs submitted by CBH and the\Rifigtion process, the ACCC
has taken into consideration the experience of ehtie port operators’ variation
processes because it considers that a consistemtambh across the industry is
appropriate in order to ensure an efficient, meginirand transparent consultation
process. Section 4.8 of this Final Decision setdlmiminimum standards the ACCC
considers necessary for an effective PTR varigtiocess.

The PTR variation process provisions included irHGERevised Undertaking fulfil
these minimum standards and are appropriate.

This is discussed further in Section 4.8 of thisaFDecision.

The ACCC's role under the Proposed 2011 Undertaking

The Revised Undertaking provides for certain poveeis functions of the ACCC.
These include a mechanism allowing the ACCC toatlifea proposed variation by
CBH, a specific information gathering provision,awproval power acknowledging
that decision making functions under the underigkimay be undertaken by particular
Commissioners, and inclusion of an explicit refeeeto the ACCC’s monitoring role.
The ACCC considers that these powers and functbosld be consistent across the
Undertakings of all the port operators.

The Revised Undertaking includes an objection eqgtiower for the ACCC, which
the ACCC considers to be appropriate. The ACCCabtigje notice provisions
included in CBH’s Revised Undertaking have beenrated to remove the
mechanism allowing CBH to seek arbitration shotildispute an objection notice
issued by the ACCC with regard to a proposed \ianaif the PTRs. The ACCC
considers that this is appropriate given that ra&guy decisions of an independent
regulator should not be appealed through privdigration. Rather, this is the proper
role of the Court.

The Revised Undertaking also includes an infornmagjathering power, which the
ACCC considers to be appropriate, in responsegd@®CC'’s view that such a power
would be necessary to enable it to properly disgph#éne functions required by the
Revised Undertaking. This is an issue for whichAKECC considers a consistent
approach across the industry is appropriate.
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These issues are discussed in Section 4.9 of itlié Becision.

Approach to pricing

Each of the 2009 undertakings accepted by the AGGlying to GrainCorp, CBH
and Viterra contain provisions requiring the pgretor to publish reference prices
for the supply of port terminal services. As thegmsed 2011 undertakings of each of
the port operators do not include ex ante pricing, ACCC has not assessed the
appropriateness of particular prices for port teahservices. Additionally, the

ACCC is of the view that a relatively ‘light-handegbproach to pricing be

maintained in the Revised Undertaking.

The ACCC has considered the prices under the 20@ftbkings in order to
determine whether the publish-negotiate-arbitrafg@ach to determining access
pricing has been effective. The assessment ofgiicthis context was particularly
important in the case of CBH given the concernsweae raised by third parties in
relation to CBH's pricing methodology. These comseiocused mainly on the
following related issues:

= the level of transparency provided by CBH'’s pric{egy. the extent to which
prices are provided on an itemised basis)

= the ability for exporters to determine the reasderadss of CBH'’s pricing on a
cost basis.

The ACCC is of the view that CBH’s approach to imgcunder the Revised
Undertaking is appropriate as it provides a swdhdly transparent baseline or starting
point for effective negotiations between CBH andess seekers.

In this regard, CBH has committed to provide addil information on the range of
services covered by the reference prices and tteziarrequired to qualify for those
prices by including a new clause 12.5 requiring @R&H will publish the required
details on its website. This will provide an enheshéevel of transparency around the
baseline prices and therefore provide a greatet [@&vcertainty and clarity for access
seekers in negotiations. Access seekers wantingegmon-CBH supply chain
arrangements to bring grain to port will also ba ipetter position to assess the
reasonableness of any price differentials theychagged by CBH for access to port
terminal services compared to those that utiliséiSRIp-country supply chain
services. Access seekers who are unable to negptiaes will be able to use the
arbitration provisions in the undertaking.

These issues are discussed in Section 4.10 dfitngd Decision.




Decision

As set out in Chapter 4, the ACCC decided on 28ebeiper 2011 to accept the
Revised Undertaking submitted by CBH on 20 Septerab#1.

In reaching its decision the ACCC has had regaalltmatters listed in s. 44ZZA(3),
and is of the view that the Revised Undertakingpipropriate to accept having regard
to each of those matters.

The ACCC has considered the views of stakeholaersaching its decision to accept
the Revised Undertaking.




1 Background

Under Division 6 of Part IllIA of the Act, the ACC@ay accept an undertaking from
a person who is, or expects to be, the providersdrvice, in connection with the
provision of access to that service.

The ACCC received the Revised Undertaking from GBHO0 September 2011. The
Revised Undertaking relates to the provision okasdo services for the export of
bulk wheat at four grain terminals operated by GBMVestern Australia. These
terminals are: Albany, Esperance, Geraldton andhgna.

CBH submitted the Revised Undertaking in accordawitie legislative requirements
under the WEMA, as set out in Chapter 2.

1.1 Process leading to the Revised Undertaking

In the Draft Decision, the ACCC took the view thia Proposed Undertaking
submitted by CBH on 31 March 2011 was not likelyp&oappropriate.

In the lead up to the ACCC releasing a Draft Decisthe ACCC engaged in
discussions with CBH regarding concerns with CBPFeposed Undertaking. Based
on these discussions, CBH submitted a draft ravisfats Proposed Undertaking
(draft revision) with a view to addressing the ACCC'’s conceriidie draft revision
was provided to the ACCC on 16 August 2011, andenhlargely addressed the
ACCC'’s concerns, a number of minor issues remamgstanding. CBH made
further changes to address these outstanding igsties Revised Undertaking.

On 20 September 2011, CBH withdrew the Proposecetdaking and submitted its
Revised Undertaking, in line with the ACCC’s suggdsamendments, which the
ACCC is accepting pursuant to s. 44ZZA(3).

1.1.1 Proposed Undertaking — 31 March 2011

CBH'’s Proposed Undertaking was based on the geappaibach of the 2009
Undertakings with some differences:

= the inclusion of a ‘two-tiered’ capacity allocatiesgistem under which up to 60 per
cent of port terminal capacity would be offeredaotake-or-pay basis to access
seekers fulfilling specific eligibility criteria @ha minimum of 40 per cent offered
via auction to all access seekers

= a provision that would specifically enable CBH talaterally vary its Standard
Access Terms for the provision of port terminalvgsss

= a provision requiring CBH to provide the ACCC wiltopy of any access
agreement executed with its Trading Business

! The draft revision is available on the ACCC website
http://www.accc.gov.au/content/item.phtm|?itemld63894&nodeld=d405cc836c045d1a6a91308ae4
6f88b8&fn=CBH%20Draft%20Revised%20Undertaking%200%&@%20August%202011.pdf




= provisions that provide the ACCC with informatioatigering powers upon the
issue of a written notice conforming to specifittenia

= the imposition of a 15 September deadline for hramletion of negotiations in
relation to the provision of port terminal servitBsCBH to access seekers

® transitional arrangements relating to the timingegotiations and the resolution
of disputes under the Proposed Undertaking

= provisions dealing with CBH’s ability to vary thdR in ‘exceptional
circumstances’

= provisions that provide the ACCC with an abilityissue an ‘objection notice’ in
the event that it objects to a variation to the BpRoposed by CBH, with an
ability for CBH to seek arbitration should it digpuhe ACCC'’s objection.

In its Draft Decision, the ACCC found that the Rvepd Undertaking was not
appropriate, but that it would be likely to be agmiate if certain changes were made.

With respect to the proposed capacity managememgements, the ACCC formed
the preliminary view in its Draft Decision that thpproach was not appropriate in the
form proposed. The ACCC considered that base lapdaity contracts may have
operational efficiency benefits and may promoteefht investment in up-country
supply chains. However, the ACCC considered thatwo-tiered approach was not
appropriate as it raised concerns in regard tantieeests of access seekers not
eligible for base load capacity and competitiomiarkets including the market for
wheat produced in Western Australia and the wheabre marketing industry.

1.1.2 Revised Undertaking — 20 September 2011

On 20 September 2011, following consultation onDin&ft Decision and the 16
August 2011 Revised Draft, CBH gave the ACCC a BaviUndertaking. Subject to
minor typographical changes the Revised Undertaisingnchanged from the Revised
Draft.

Significant changes from the Proposed Undertalore Revised Undertaking
include:

= the amendment of clause 12 of the Revised Undedahki address issues relating
to the sharing of information between CBH andrisling arm, by:

- the inclusion of a new clause 12.4: relating toghblication of information
on capacity at each port terminal and includingamunt of capacity that
remains available for customers

- the amendment of clause 12.1: relating to inforamatin stock at port,
including tonnage and type of all commodities ai aethe top three wheat
grades at each port

= the amendment of the objection notice provisiodatse 10.6 of the Revised
Undertaking to remove the mechanism allowing foHB seek arbitration




should it dispute the issuing of an objection rety the ACCC in relation to a
proposed variation by CBH

= the amendment of rule 4 of the PTRs to removeeédirences to the base load
capacity allocation system proposed by CBH in rgpBsed Undertaking and to
retain its existing auction system for the allogatof port terminal capacity

= amendment of rule 3 of the PTR to provide that ewalable port terminal
capacity be determined independent of any up-cgwwoply chain elements
utilised to bring grain to port

= the amendment of clause 10.1 of the Revised Unidegawhich provides that the
PTRs must be, and continue to be, a comprehentsitengent of CBH’s policies
and procedures for managing demand for the portited services

= the amendment of subclauses 6.1(a), (c) and (theoRevised Undertaking to
provide that:

- the Standard Port Terminal Terms can only be vawiga the approval of the
ACCC in accordance with the procedure in Divisioof @art III1A of the Act
and an obligation to publish notice of any suchataim within three business
days of the ACCC'’s approval

- the Reference Prices can be varied from time te pnovided CBH publishes
the revised Reference Prices on its website 30 loefgge the revised prices
take effect and gives a copy of the revised pricghe ACCC within three
business days of publication

= the inclusion of a new clause 12.5, to provide @R&H will publish on its website
the specific services to which the Reference Prielege and the criteria (if any)
that must be satisfied in order to qualify for ammarges set out in the Reference
Prices.

1.2 Public consultation process

The Act provides that the ACCC may invite publibsussions on an access
undertaking applicatiof.

The ACCC published an Issues Paper on 21 April 208ifing submissions on the
Proposed UndertakingsGues Pape). The ACCC directly advised approximately 80
stakeholders, including accredited wheat exporggesn growers, farming
organisations and state regulatory bodies of thdigpuonsultation process.

The ACCC published its Draft Decision on 23 Aug2@11, in which it considered
that CBH'’s Proposed Undertaking would be likelyowappropriate if amended in
accordance with the ACCC'’s suggested amendmenigniSsions on the ACCC'’s
Draft Decision were invited.

2 Competition and Consumer Act 204.044Z2ZBD(1).




1.2.1 Submissions received

The ACCC received submissions from CBH and thindigson its Issues Paper and
Draft Decision. CBH also provided submissions ipmart of its Proposed
Undertaking.

1.2.1.1 Submissions from CBH

CBH has provided the following information in respef the Proposed Undertaking
and Revised Undertaking:

= jnitial supporting information on 31 March 2011

= aresponse to an ACCC s. 44ZZBCA request for inédion issued on
6 May 2011, provided 13 May 2011

= a submission in response to the ACCC'’s Issues Rap20 May 2011
= a submission in response to third party submisssont4 June 2011

= aresponse to an ACCC s. 44ZZBCA request for infdion issued on
30 June 2011, provided 5 July 2011

= aresponse to an ACCC s. 44ZZBCA request for in&tion issued on 7 July
2011, provided 12 July 2011

= a submission following a meeting with the ACCC oduly 2011, provided on
18 July 2011

= adraft revision to the PTRs on 9 August 2011

= adraft revision to the Proposed Undertaking and Perminal Services
Agreement on 16 August 2011

= asubmission in response to the ACCC'’s Draft Denisin 12 September 2011.

CBH has also referred to information it submittedelation to the 2009 Undertaking,
provided on 14 April 2009.

1.2.1.2 Submissions received from other interested parties

The ACCC received public submissions from the fsitgy parties in relation to
CBH's Proposed Undertaking and Revised Undertaking:

= Australian Grain Exporters AssociatiohGEA) on 20 May 2011 and
15 September 2011

= Emerald Group Australia Pty LtdE(nerald) on 26 May 2011 and
12 September 2011

® Freight and Logistics Council of Western AustrdkaCWA ) on 20 May 2011




=  Gavilon Grain Australia Pty Ltd3avilon) on 20 May 2011 and
13 September 2011

= Louis Dreyfus Commodities Australiaquis Dreyfus) on 27 May 2011 and
13 September 2011

= Pastoralists’ and Graziers’ Association of WAGA) on 27 May 2011 and
13 September 2011

=  Plum Grove Pty LtdRlum Grove) on 20 May 2011 and 5 September 2011

®= Queensland Rail National Freigl@RNF) on 27 May 2011 and
13 September 2011

= Wheat Exports AustraliadEA) on 20 May 2011.

1.3 Timeline

The following timeline sets out the key stageshim ACCC’s assessment of CBH'’s
Revised Undertaking. All relevant documents arelalke on the ACCC website,

www.accc.gov.au

Timeline

31 March 2011

21 April 2011

21 April to 20 May
2011

6 May 2011

30 June 2011

7 July 2011

9 August 2011

16 August 2011

23 August 2011

20 September 2011

28 September 2011

Proposed Undertaking submitted taMDEC for assessment under Part
[IIA of the Act

Release of the ACCC Issues Paper

Public consultation on the Proposed Undertaking

ACCC sent request for information to Ciattler s. 44ZZBCA of the Act

ACCC sent request for informationBéi@nder s. 44ZZBCA of the Act

ACCC sent request for information toHOBhder s. 44ZZBCA of the Act

CBH provided revised PTRs to addf€38C concerns

CBH provided revised draft undertgikind Port Terminal Services
Agreement to address ACCC concerns

ACCC issues Draft Decision on CBIPYeposed Undertaking. The
preliminary view was to reject the Proposed Undeénta

CBH provides Revised Undertaking

ACCC accepts CBH’s Revised Uakiag




29 September ACCC publishes its ‘Final Decisiomviding reasons for its decision to
accept the Revised Undertaking

1.4 Further information

CBH'’s accepted Revised Undertaking and other retewveterials, including
supporting submissions from CBH and public subroissiby interested parties, are
available on the ACCC’s websitewatvw.accc.gov.alby following the links to ‘For
regulated industries’ and ‘Wheat Export,” or via flollowing link: Wheat Exports:
Port Terminal Services Access Undertakings

If you have any queries about any matters raisebisndocument, please contact:

General Manager
Transport & General Prices Oversight Branch
Australian Competition and Consumer Commission

GPO Box 520
Melbourne Vic 3001

Phone: 1300 302 502
Email: transport@accc.gov.au
Fax: +61 3 9663 3699




2  Decision making framework
This chapter details:

= the legal test the ACCC must apply in assessirgcaass undertaking application
under Part IlIA of the Act

= the regime for regulation of bulk wheat export@abbshed under the WEMA.

2.1 Legal test for assessment

The test the ACCC applies in deciding whether tteptan access undertaking is set
out in s. 44Z7A(3) of the Actf the ACCC accepts the undertaking, the provider i
required to offer third party access in accordamitke the undertaking. An access
undertaking is binding on the access provider amdoe enforced in the Federal
Court upon application by the ACCC. The ACCC magegt an access undertaking if
it thinks it appropriate to do so, having regardh® following matters set out in
section 44ZZA(3) of the Act:

the objects of Part llIA of the Act, which are to:

- promote the economically efficient operation of w$ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets

- provide a framework and guiding principles to emage a consistent
approach to access regulation in each industry

= the ‘pricing principles’ specified in s. 44ZZCA tife Act (see further below)
= the legitimate business interests of the providen® service

= the public interest, including the public intereshaving competition in markets
(whether or not in Australia)

= the interests of persons who might want accedsetgérvice

= whether the undertaking is in accordance with aes& code that applies to the
service

= any other matters that the ACCC thinks are relevant

The ACCC has considered each port terminal seragcesss undertaking on its own
merits, but within the broader context of the Aakém wheat export industry (having
regard to sections 44ZZA(3)(aa) and (e) of the Althere are some aspects of the
undertakings where consistency is achieved by aupfite same approach for all
undertakings and other aspects for which it is ajppate that the undertakings
contain different provisions. Where consistencthia provisions contained in the
undertakings is considered appropriate, the ACCnloged this in the Final
Decision.




In relation to the pricing principles, s. 44ZZCAtbe Act provides that:

= regulated access prices should:

* be set so as to generate expected revenue foukated) service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated
service or services

» include a return on investment commensurate wighréigulatory and
commercial risks involved.

® access price structures should:
= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

= not allow a vertically integrated access provigdesét terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesathigher; and

® access pricing regimes should provide incentivesdoce costs or otherwise
improve productivity.

2.1.1 Other matters

2111 WEMA

The ACCC considers that the regulatory scheme ksttald by the WEMA, and the
rationale for the inclusion of the access teshendtatute are, under s. 44ZZA(3)(e) of
the Act, matters relevant to the current decision.

In particular, the ACCC acknowledges Parliamenttention in introducing the
access test, which was to ensure that accredifgaltexs provide fair and transparent
access to their facilities to other accredited etgrs. As the Explanatory
Memorandum states, the WEMA access test is:

...intended to ensure that accredited exportersotvator operate port
terminal facilities provide fair and transparentess to their facilities to other
accredited exporters. The test aims to avoid regiomonopolies unfairly
controlling infrastructure necessary to export whedulk quantities, to the
detriment of other accredited exportérs.

Further, in the second reading speech, the mirssaed that ‘unless all exporters can
obtain access to these critical facilities on &aid reasonable terms then one of the
major objectives of the policy could be frustratéd.

The ACCC acknowledges that Parliament’s intentmpromote competition in the
export of bulk wheat has various dimensions, inicigd

= the promotion of competition between marketerdlieracquisition of bulk wheat
from growers

3 Explanatory Memorandum, Wheat Export Marketing BO08, p. 31.
* CommonwealthParliamentary DebateHouse of Representatives, 29 May 2008, 3860 (Bamke,
Minister for Agriculture).




= the promotion of competition between exportersiierexport of wheat from
Australia

= the concomitant promotion of competition for asatedl products and services,
such as supply chain services and grower services.

The ACCC acknowledges Parliament’s recognition thatpromotion of competition
in the form described may potentially be limiteddnti-competitive conduct
associated with port terminal facilities, and ttiegt inclusion of the access test
demonstrates a clear intention to legislate meagormitigate the possibility of such
conduct undermining the broader intent of the lagisn.

WEMA and the accreditation scheme are discussédklefiuin section 2.2.

21.1.2 2009 Undertakings

The ACCC considers that the 2009 Undertakings aede@ant matter under

s. 44ZZA(3)(e) in the assessment of CBH’s Propasedertaking. Through the
operation of the 2009 Undertakings the ACCC haseghinsight as to the effect of
Part IllA access undertakings across the wheatrexpaustry in practice. The ACCC
considers that this experience is relevant to sisessment of CBH’s Proposed
Undertaking and Revised Undertaking, as well aptbposed 2011 undertakings of
the other port terminal operators.

2.2 Access test

The WEMA came into effect on 1 July 2008. The WEMIAd associated transitional
legislation replaced the Export Wheat Commissioth \&inew statutory body, Wheat
Exports AustraliaWEA), which has the power to develop, administer arfdree an
accreditation scheme for bulk wheat exports, incgdhe power to grant, vary,
suspend or cancel an accreditation.

Under the WEMA, parties without WEA accreditatiae @rohibited from exporting
wheat in bulk from Australia. Parties seeking aditegion as bulk wheat exporters
must be deemed by the WEA to be ‘fit and propeYilgregard to certain criteria.
The WEMA further provides that parties seeking buheat export accreditation that
also provide ‘port terminal services’ (Port Termi@gperators) must satisfy an
additional ‘access test'.

Part of the ‘access test’ is linked to Part lllAtbé Act. The relevant part of the
access test will be satisfied if either:

= the ACCC has accepted from a person who owns oatggea port terminal
facility used to provide a port terminal serviceaatess undertaking under
Division 6 of Part llIA of the Act, and that undaking relates to the provision to
accredited wheat exporters of access to the ponirtal service for purposes
relating to the export of wheat; or

® The relevant transitional legislation is théheat Export Marketing (Repeal and Consequential
Amendments) Act 20(8th).




= there is in force a decision under Part IlIA of the that a State or Territory
regime is an ‘effective access regime’ and thaimegprovides for access to the
port terminal service for purposes relating togkport of wheat.

Under the *access test’ providers of port terms®bices must also comply with
‘continuous disclosure rules’ set out in subs. 26f4he WEMA. In summary, the
continuous disclosure rules require the Port Teahf@perators to publish on their
website:

= their policies and procedures for managing demang@drt terminal services
(generally known as Protocols)

= astatement, updated each business day, settingroahgst other things, the
name of each ship scheduled to load grain usingt@aninal services, the
estimated date on which grain will be loaded i $hip, the date on which the
ship was nominated and the date on which the ndrmmwas accepted (this
statement is commonly termed tBkipping Sten).°

CBH has submitted its Proposed Undertaking, andesyeent Revised Undertaking,
to the ACCC pursuant to Part IlIA of the Act foethurpose of satisfying the access

test.

® See subs.24(4) of the WEMA for detail about thetiooous disclosure rules.
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3  Submissions on Draft Decision

The ACCC received a submission from CBH and seubmsssions from other
interested parties on its Draft Decision which susnmarised below.

3.1 CBH submission

CBH noted the ACCC'’s Draft Decision that base loagacity BLC) allocation had
merits and that CBH was considering whether it Waubmit a revised proposal.
CBH also noted the Draft Decision call for subnossi on the auction system and
submitted that, in the absence of the BLC allocatibe auction arrangements as
refined in response to experience, are the mosbpppte system.

CBH also supported the Draft Decision position tivag fencing and price regulation
were not required. On these issues CBH submittekiie publication of more
detailed information on stocks at port, as suggest¢he Draft Decision, would
remove arguments that there is an information asgtmymCBH submitted that its
prices are competitive and reflect the efficienémgpion of its port terminals.

CBH indicated that it was prepared to lodge a exvisndertaking in the form of that
provided on 16 August 2011.

3.2 Third party submissions

Plum Grove supported the Draft Decision and noted its camcénat the proposed
approach to capacity allocation would have favoweelect few large exporters and
unfairly disadvantaged smaller exporters.

Emerald Group Australissubmitted that the BLC proposal had merit and éhato
tiered system of BCL and auction allocation is erable to auction only. Emerald
stated that BLC would enable the sharing of the aigsing from seasonal variability.
Emerald stated that it expects that a BLC systemldviead to a more efficient
charging regime that would ultimately benefit grosvand that accumulation
certainty would encourage investment, and hencegetition, in the landside supply
chain.

Emerald considered that the auction rebate systemgerfect because it does not
rebate the actual premium paid and that the pdisgibi one player ‘cornering’ the
auction slot market is a concern with an aucticstey.

Emerald stated that it is more of a concern thati®Blds a dominant position in
up-country freight and logistics than that it woplarsue self-preferential treatment
under BLC. Emerald submits that allocations undegrfature BLC system need to
reflect a pro-competitive future rather than bemwegvily based on historic volumes
CBH has shipped in the past under monopoly conditio

Gavilon: supported the Draft Decision and submitted tisatutrrent view is that it is
highly unlikely that a BLC allocation system wouydtbmote appropriate competition

" Submissions received to the ACCC Issues Paperrmhtbathe Draft Decision are available on the
ACCC website
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for grain growers’ grain or allow new grain expostéo freely enter and compete in
the Western Australian grain market.

Louis Dreyfus Commodities (Louis Dreyfusupported the Draft Decision and
submitted that the BLC allocation system did nd¢ioéfficiencies that outweighed its
shortcomings. Louis Dreyfus submitted that the GRidtion allocation system has
proved to be a method that meets all the majceraiifor fairness and therefore it
supported the Revised Undertaking excluding the Btdposal.

Pastoralists’ and Graziers’ Association of WA (PGwejterated previously submitted
concerns regarding competition in the grain industiWestern Australia and
concerns with the BLC proposal. PGA also notedsfiexific concerns with the
revised draft proposal. These are: reservationstbedack of independent and
objective assessment of core, additional and stagacity; concerns that the
potential for CBH to favour its own trading divisigs significant; concerns that CBH
will have significant leeway to determine the inf@tion on stocks at port it will
publish and that publication of information on \aions to capacity will not be
sufficiently timely.

QRNF: submitted that the Standard Access AgreementrenBTR should be
amended to ensure that a minimum 21 days for bhkatvreceivals is guaranteed.
QRNF also submitted that parties other than CBHeapected to provide grain
supply chain services over the term of the undertpiaind that determination of
capacity should include consultation with indus@RNF stated its view that the non-
discrimination and no-hindering access provisiam#a&ined in the undertaking
should also be included in the Standard accesseAwgnt and the PTR.

AGEA: submitted that:

= jt does not believe that CBH needs to be involvedrimanage the secondary
market for the transfer of slots and that a mofieieht approach would be to
allow the industry to manage this

= it expects the revocation in relation to CBH netficonduct would require some
variation to reference prices and that there shbalgrovision for a review of
reference prices and other relevant issues invetehe Australian Competition
Tribunal affirms the ACCC decisién

= consistent with its submissions on the Viterra @ndinCorp undertakings,
shipping stem fees should be paid into a trust@aaicdn the case of CBH, AGEA
submitted that the auction premiums should be ime¢dtrust account and that
there should be independent management to enspaeitaallocation and
management occurs in a competitively neutral way.

8 See section 4.9.1 for discussion of N93436.
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4  ACCC view on CBH’s Revised Undertaking

4.1 Term, expiry and continuity arrangements

4.1.1 Term

CBH has proposed an undertaking end date of 3C:8dyatr 2014 in its Revised
Undertaking.

The ACCC considers that the term of an access taideg should allow sufficient
time for access seekers to negotiate the terms afjpeement and for that agreement
to apply for a reasonable period prior to the expirthe undertaking.

The ACCC considers that the proposed expiry daenbas the interests of CBH and
the interests of access seekers in having sufficemainty having regard to

ss. 44ZZA(3)(a) and (c) of the Act. Importantlye tbxpiry date ensures that the
Revised Undertaking, once in place, will not expimel-season. The ACCC therefore
considers that the expiry date of 30 September Z0agpropriate.

4.1.2 Early expiry provisions

Section 44ZZA(7)(b) of the Act provides that an ertdking which has been accepted
by the ACCC may be withdrawn or varied by the pdeviat any time but only with

the consent of the ACCC. The ACCC considers thabitld not be consistent with

the requirement for ACCC approval in s. 44ZZA(7)idx) an access provider to have
the ability to withdraw an accepted undertakingsabwn discretion without the
consent of the ACCC.

In the Revised Undertaking, CBH has provided thatWndertaking may only expire
on the date it is replaced in accordance with tbieadd on the day that the ACCC
consents to the withdrawal of the Undertaking icoadance with Part IlIA of the
Act. The ACCC considers that these early termimagimvisions are appropriate as
they are consistent with s. 44ZZA(7)(b) of the Act.

4.2 Publish-negotiate-arbitrate framework

4.2.1 General approach of the publish-negotiate-arbitrate framework

CBH has proposed to roll forward the ‘publish-neggetarbitrate’ model from the
2009 Undertaking to the Revised Undertaking. lefpthis model provides that:

= CBH will offer to supply the standard port termisarvices to access seekers on
standard published non-price terms and conditiStendard Port Terminal
Terms). In providing access to port terminal serviceBHInust not discriminate
between access seekers in favour of its own traalimg CBH Grain.

= CBH must, for access to each standard port terrsgraice, publish the Standard
Port Terminal Terms and Reference Prices (collebtixeferred to as the
Standard Access Termpson the CBH website.
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= CBH will enter into negotiations with access seeKer the provision of access to
port terminal services on terms that vary from$t@ndard Port Terminal Terms
and/or reference prices. Both parties must negoitagjood faith in accordance
with the terms of the Revised Undertaking. The tiegons will be finalised by
the execution of an access agreement.

= any dispute, except those in relation to executedss agreements, the PTRs or
price variations to reflect CPI changes, will bealeed in accordance with
clause 8 of the Revised Undertaking. Clause 8 desva process whereby
disputes may be escalated from negotiation to riedi&o arbitration.

In addition to the above elements, key featureab®@P009 undertaking include the
non-discrimination and no-hindering access prowsjavhich have been rolled
forward into the Revised Undertaking. In summary:

= the non-discrimination provision (clause 6.2) st@pes that CBH must not
discriminate in favour of its own trading businesdlifferentiate between
customers except to the extent that the cost ofigiray services to a customer is
higher than the cost of providing the same servicegher customers

= the no hindering provision (clause 10.8) stipuldktet CBH shall not engage in
conduct for the purpose of preventing or hindedangess to port terminal services
by existing customers or applicants.

To assist the ACCC in determining whether accesdban provided to access
seekers on a non-discriminatory basis, CBH hasided in its Revised Undertaking a
clause at 6.2(c) that stipulates that:

Within five Business Days of executing an Accesse®gnent with its own Trading Business,
the Port Operator must provide to the ACCC a cdpthat Access Agreement.

The ACCC notes that a similar clause was include@rainCorp’s accepted 2011
Undertaking. The ACCC takes the view that this common issue across industry
and considers a consistent regulatory approack appropriate in order for the
ACCC to be able to effectively monitor complianc#tvthe non-discrimination
provision, having regard to s. 44AA(aa) and (ebhef Act. The ACCC therefore
considers that CBH’s Revised Undertaking is appab@in this regard.

The ACCC considers that this publish-negotiateteats framework balances the
business interests of CBH (refer s. 44ZZA(3)(aYhvtine interests of access seekers
(refer s. 44ZZA(3)(c)). This is because the framdwenables CBH to negotiate terms
and conditions that allow for the efficient opevatof its business of providing port
terminal services, while also promoting fair acdmsgort terminal services for access
seekers. The publish-negotiate-arbitrate modeleaelsithis balance by providing a
framework within which:

= an appropriate level of information is provided pigblication to enable access
seekers to negotiate from a sufficiently informedipon (see 4.3 below)

= adefined process is set out for the conduct obtigigpns (see 4.4 below)
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= parties can seek mediation or arbitration shoulddasputes arise during the
negotiation process (see 4.5 below).

For the reasons above, the ACCC considers thadubksh-negotiate-arbitrate
approach adopted in the Revised Undertaking, gsostga by robust
non-discrimination and no-hindering access prowisjas appropriate.

Given that the overall approach to access proviagoprovided in the
publish-negotiate-arbitrate arrangements of theseeMUndertaking is appropriate,
the ACCC therefore considers that prescriptiverge @rice regulation is not
necessary in the case of CBH'’s Revised Undertalkingher, it is the view of the
ACCC that it is not appropriate to strengthen thbligh-negotiate-arbitrate
arrangements with ring-fencing rules for CBH asttine, given that CBH has
provided increased transparency of its port opamatunder the Revised Undertaking,
as discussed at 4.3 below.

4.3 Publication of information and ring fencing

Under the publish-negotiate-arbitrate approachRée@sed Undertaking provides
that CBH will publish:

= the Standard Access Terms (which includes ReferBrices and Standard Port
Terminal Terms) on which it will provide accesst®port terminal services

= other information in relation to the operation @K's port terminals, including
key port information and performance indicators.

The Standard Access Terms are addressed at 4w.belcelation to the other
information that CBH is obliged to publish, the Red Undertaking provides that:

=  CBH is required to publish on a weekly basis thaltamount of bulk wheat and
other grain situated at each of its port termiaallities under clause 12.1(a).
Under clause 12.1(b) CBH is not obliged to pubiigbrmation that would enable
particulars relating to a person to be ascertaonmaétat would adversely affect the
interests of a user or the port operator.

=  CBH is required to publish an updated shipping sbana daily basis under
Clause 12.1(b) (this provision reflects the contunsidisclosure rules contained in
the WEMA)

= CBH is required to publish on its website a ranfjkey performance indicators,
on a quarterly basis. The indicators that will bklshed include:

— average number of days between the estimated fimeival (ETA) (as
defined in the PTRSs) on original vessel nominatiad the date of the
presentation of the Notice of Readiness (as defim¢ide PTRS)

— average number of days between presentation otiaeNaf Readiness and
Commencement of Loading (as defined in the PTRsydesels that arrive
within their contracted Shipping Window (as definedhe PTRS)
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— average number of days between presentation otiaéNaf Readiness and
Commencement of Loading for vessels that arriveidattheir contracted
Shipping Window

— number of vessels rejected in the year to date

— number of vessels presenting a Notice of Readinetssde of the contracted
Shipping Window in the year and month to date

— quantum of tonnes of wheat exported in the yeamaouth to date

— number of vessels loaded in the year and monthate. d

The ACCC considers that the broad approach of higations under the Revised
Undertaking relating to the publication of othefoimation is appropriate having
regard to s. 44ZZA(3)(c). This is mainly on theibdbkat the publication of the
relevant other information, particularly in relatito the overall operation of the port
and service standards, provides access seekeramppropriate level of clarity and
certainty in their negotiations with CBH.

However, in its Draft Decision the ACCC noted itsw that the obligations
concerning publication of information needed testrengthened in some respects to
further assist access seekers in their negotiafitime terms of access and to increase
the transparency of CBH'’s port terminal servicerapens. In response to third party
submissions, the ACCC also raised the concerrthieat was a potential for the
vertically-integrated nature of CBH’s businessesl(iding port terminal operations
and up-country supply chain services) to confeinfsrmation advantage within the
CBH Group to the anti-competitive detriment of atheain traders.

In response to this concern, CBH has includedeénRavised Undertaking a
requirement to provide greater transparency ofrmédion to all exporters in relation
to both available port terminal capacity and disaggted stock at port information.
Imposing a formal obligation on CBH to make sudioimation available to all
stakeholders is likely to be an effective mechanismprevent CBH from obtaining
any unfair competitive advantage it possessesyevof its vertical integration and
is therefore appropriate having regard to the @ssrof access seekers in obtaining
fair and transparent access to port terminal sesvicefer ss. 44ZZA(3)(c) and (e)).

In summary, the additional information that CBHesguired to publish under the
Revised Undertaking includes:

= information on total available capacity at eaclit®port terminals (clause 12.4),
which is to be determined on the basis of eacHgahility to load grain onto
vessels and not on the up-country supply chainigyato bring grain to port (rule
3.2 of the PTR). The ACCC considers that port taghcapacity information
forms a part of the benchmark for the commencemienégotiations around port
terminal access, service pricing and performanbe. ACCC therefore considers
that the publication of total available port capyaaiformation would provide an
appropriate level of clarity and certainty for aszseekers.
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The ACCC notes that this information is currenttg\pded by CBH on a
voluntary basis but may be withdrawn at any timecakdingly, the Revised
Undertaking imposes a formal obligation on CBH tblgsh information on total
and remaining available capacity on a weekly baiseach of its port terminals.

In response to this issue, the Revised Draft cnatainew clause 12.4, which
provides for the following:

12.4 Capacity

(a) The shipping stem will provide information about tiotal capacity in relation to the
shipping windows available at each Port Terminalilffg and the amount of
Capacity currently allocated at each Port Termitaadility.

(b) Where the Port Operator varies capacity in relatioa shipping window available at
a Port Terminal Facility by more than + / - 5% fréime previously published
capacity, it must publish the revised Capacitytmnghipping stem within 2 Business
Days together with a brief explanation for the atian

= information on stock at port at each of its portrtimals. In line with concerns
raised by the Productivity Commissidthe ACCC expressed concern that access
to such information, while other exporters do mornfers a commercial advantage
on CBH'’s vertically integrated operations.

The ACCC considers that imposing a formal obligatimder the Proposed 2011
Undertaking requiring CBH to publish disaggregatédrmation on stocks at port
for each of its port terminals (as well as the pt#ey port information required

for publication) would be an appropriate meanseaicing the opportunity for
CBH'’s marketing arm to misuse information it possssby virtue of being
vertically integrated. In particular, the publiaatiof this information on the
tonnage and type of all commodities, as well agdpehree wheat grades, at each
port will provide an appropriate level of transpargto access seekers for whom
access to such information would be of assistamtieeir business planning.

In response to this issue, the Revised Undertakitigdes an amended clause
12.1, which provides for the following:

12.1 Stocks at port

€) Subject to clause 12.1(b), each week during tha tdrthe Undertaking, the Port
Operator will publish in a prominent place on itshgite a statement of:

0] the total amount of Bulk Wheat situated at eactihefPort Terminal
Facilities;

(i) the total amount of grain other than Bulk Wheaiaiéd at each of the Port
Terminal Facilities; and

(iii) the three grades of Bulk Wheat contributing thgeat tonnage at each of
the Port Terminal Facilities.

The Port Operator must use reasonable endeavoerstwe that the statement is
accurate within +/- 5%.

® Productivity Commissior\Wheat Export Marketing Arrangements — inquiry reépa.51, 1 July
2010, p.294
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(b) The Port Operator will not be obliged to publisly af the information referred to in
clause 12.1(a) where the Port Operator, actingreddy, considers that the
disclosure of such information may:

0] enable particulars relating to any person to berésined; or

(i) adversely affect the interests of a User or the ®perator.

The ACCC acknowledges that any concerns relatigasharing of information on
total available capacity between CBH and CBH Geain part alleviated by the
operation of the auction system itself, which pda& a high level of transparency in
relation to the capacity made available by CBHditmcation.

Additionally, in assessing the Revised Undertakihg, ACCC notes that no formal
disputes or substantial complaints have been ramsesation to the potential sharing
of information between CBH and its trading arm. lHgwegard to CBH’s legitimate
business interests, as required under s. 44ZZA(3N@ ACCC also acknowledges
the substantial costs involved in implementing namrerous obligations such as
ring-fencing arrangements between CBH and itstigabusiness, CBH Grain, and
does not consider that such arrangements are eelgiithis point in time.

The ACCC notes that the ring fencing arrangemeniteduced by CBH at the time of
the Notification of the exclusive dealing condut®008 are between CBH Grain and
other CBH businesses, including both port and wmty (Grain Express) operations.
In the event that the Australian Competition Triauaffirms the revocation of the
Notification, it is unclear whether CBH would camie to adopt these ring fencing
arrangements.

The ACCC is cognisant of calls by a number of ies¢éed parties during consultation
on the ACCC'’s Issues Paper for robust ring-fenomegsures to be included in the
Revised Undertaking and notes that, once the resgylramework to which CBH is
subject is more certain, any future undertakingwtted by CBH may need to
include robust ring-fencing rules which cover CBld&t operations.

In addition to the further information publicatiobligations imposed under the
Revised Undertaking, the ACCC notes that the Revisadertaking contains robust
non-discrimination and no-hindering access claaseisfair and transparent PTRs (as
published on the CBH website).

For the reasons above, the ACCC considers thatitlgation under the Revised
Undertaking on CBH to publish additional information total available capacity,
including the quantum of capacity that remains labée for customers, at each of its
port terminals, and disaggregated information ocksat port (i.e. tonnage and type
of all commodities as well as the top three wheatlgs at each port) addresses the
ACCC'’s concerns and is appropriate. In coming te ¥iew, the ACCC has had
particular regard to s. 44ZZA(3)(b), which relateshe public interest, including the
public interest in having competition in marketsda. 44ZZA(3)(c) relating to the
interests of access seekers.
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4.4 Negotiation

Clause 7 of the Revised Undertaking provides tbhe¢ss seekers may agree to
acquire port terminal services from CBH on the 88ad Access Terms (under clause
7.5) or negotiate for terms and conditions thay¥eom the Standard Access Terms
(under clause 7.6). The Standard Access Termsactdefault’ set of terms and
conditions for the supply of port terminal servidgsCBH.

Clause 7 of the Revised Undertaking further prowithat each of CBH and the access
seeker must negotiate in good faith for the acsesker’s access to port terminal
services or in relation to a request by CBH to \amaccess agreement in accordance
with clause 7.6.

Clause 7 also prescribes the process that negoisatnust follow. In brief, the
process requires the access seeker to make a ireglnnquiry followed by the
lodgement of a formal Access Application. The as@Eeker and CBH then enter
into a formal period of negotiation which culmimaia the execution of an Access
Agreement.

If the parties are not able to reach agreementhenerms of the Access Agreement,
then pursuant to clause 7.6(e), the matter wilstitute a Dispute which CBH or the
access seeker may refer to arbitration under clause

The negotiation process in the Revised Undertakorgains a number of material
changes to that in the 2009 Undertaking, including:

= the addition of clause 7.6(e)(ii), which effectiyasitates that where an applicant
has negotiated in good faith but does not considi has negotiated in good
faith, the matter will constitute a Dispute undez provisions of the Revised
Undertaking

= the inclusion of clause 7.7, which imposes a 15&eber deadline for any
Access Agreements to be executed, otherwise tHeappmust resubmit its
application after the conclusion of the initial ian process (i.e. after the first
auction of the season for port terminal capacity en completed).

The ACCC is of the view that the provisions relgtto the negotiation of Access
Agreements that vary from the Standard Access Tarmappropriate as they provide
a sufficient level of clarity and certainty for hoEBH and access seekers (refer

ss. 44ZZA(3)(a) and (c)).

4.5 Arbitration

Clause 8 of the Revised Undertaking contains thpuie resolution mechanism
relating to any ‘dispute’ which is defined in thewsed Undertaking to exclude any
disputes that are raised in relation to:

= executed Access Agreements

= the terms of the initial Standard Port Terminalriigor the Standard Port
Terminal Terms applying at the time of the Accegplication
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= adecision by CBH to vary the prices at which Hamminal Services are
provided to reflect changes to the Perth (All G®uponsumer Price Index.

The Port Terminal Services Agreement (or Indicafieeess Agreement as contained
in the Revised Undertaking at Schedule 2) and dre Rerminal Rules include
internal dispute resolution procedures.

The Revised Undertaking is a roll forward of thepdite resolution procedures as they
appear in the 2009 Undertaking with some changekjding:

= the inclusion of additional text at clause 8.4¢&)jch provides that the ACCC
may not make a determination which would have tfexeof setting the terms
and conditions of access to Port Terminal Senircesspect of any period
following the expiry of the Proposed 2011 Undentaki

= the inclusion of clause 8.5(g), which stipulatest ttheCommercial Arbitration
Act 1985(WA) will apply to any arbitrations conducted byp®avate arbitrator

= the inclusion of clause 8.6(c), which provides thativate arbitrator may not
make a determination which would have the effedetfing the terms and
conditions of access to Port Terminal Serviceggpect of any period following
the expiry of the Revised Undertaking.

In brief, the Revised Undertaking requires parttesigger the dispute resolution
mechanism by issuing a dispute notice. The paatieshen required to negotiate in
good faith in an attempt to reach resolution.

If the parties are not able to reach resolutionugh informal negotiation, the parties
may then agree to either or both informal and férmediation. If mediation is
unsuccessful, then the parties can elect to havdifipute escalated to arbitration. If a
dispute is escalated to arbitration, the ACCC rbesadvised and may elect to
arbitrate the dispute.

The ACCC is of the view that the dispute resolutisechanism contained in the
Revised Undertaking, as well as the dispute reloluhechanisms contained in the
Port Terminal Services Agreement and the Port TrehiRules, are appropriate as
they provide a sufficient level of clarity and @enty for both CBH and access
seekers (refer ss. 44ZZA(3)(a) and (c)).

4.6 Capacity management

This section outlines conditions in the Westernthalean wheat export market and

the capacity management arrangements in the ReMisddrtaking. The particular
circumstances of access providers and the chaisdmieiof the markets in which they
operate are particularly relevant to capacity manant arrangements. Appendix A
provides information on the characteristics ofttiree wheat export regions—the east
coast, South Australia and Western Australia—casid by the ACCC when

forming a view regarding appropriate capacity mamagnt arrangements.
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CBH'’s Revised Undertaking retains the capacity rgangent provisions of the 2009
Undertaking, including capacity allocation via aaot These provisions are set out in
the PTRs.

4.6.1 CBH port capacity and the Western Australian wheat export
market

In forming its view regarding the capacity managetre@rangements proposed by
CBH, the ACCC considered that the following factaggarding the extent that
capacity is constrained are relevaht:

= CBH’s port terminals are subject to peak periodexaiess demand driven by
seasonal movements in the supply and demand faatveimel other grains (a
shifting peak demand problem) as evidenced by dlcgan premiums

= the duration and extent of the periods in whichighe excess demand vary
depending on annual production

= while capacity constraint is an issue at certaires at ports operated by CBH, the
overall level of capacity is sufficient to meet aahdemand by grain exporters in
Western Australia; CBH states that, under normataijing conditions, port
terminal services capacity at its port facilitiesl4 million metric tonnes (mmt)
while tonnes shipped over the past three years@mmt in 2008/09, 9.8 mmt
in 2009/10 and an estimated 6 mmt in 2016/1.1.

Nevertheless, seasonal peak periods, during wiaiphdity is constrained relative to
demand at CBH ports, can extend over a number otiman years of high
production and exports. In addition, as discusstoviy CBH has limited the capacity
available to exporters during periods when demanow.

In regard to the incentive for self preferentialatiment at port, CBH has a dominant
position in the Western Australian grain supplyioth&BH'’s grain supply chain
assets include:

= all four grain export terminals located in West@wrstralia

= all 193 up-country bulk grain receival, storage aaddling sites in Western
Australia (excluding the port receival sites)

= agrain receival, storage and distribution compiekorrestfield, which also offers
grain container loading services; and

= recently acquired above-rail assets to be usa@mnsport grain in Western
Australia from April 2012.

CBH controls around 90 per cent (in excess of 20anitonnes) of total grain
storage capacity in Western Australia. The remgidi@ per cent (2 million tonnes) is
on farm storage. However, a substantial propomioon-farm storage is for farm use
(saved seed and on-farm livestock feeding) andtswailable for the storing of grain
for commercial sale. The ACCC considers that CBBldaost advantage over

19See Appendix A for bulk wheat export markets asialy
' CBH, Submission to the ACGQ April 2011, p. 12.
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on-farm storage options for bulk export grain, whaccounts for around 90 per cent
of grain harvested in Western Australia each yé&he ACCC also considers that
there are high barriers to entry for alternativiefafm storage services for bulk export
grain in Western Australi.

The ACCC acknowledges a CBH statement regardingakential for investment in
grain storage and elevation capacity at existingesv port facilities that enables
wheat exporters to bypass its port terminal faegitHowever, the ACCC also notes
that suggested developments have not proceededd@dd considers that effective
competition from facilities that bypass those offCB weak at this time. This
contrasts with the situation on the east coast &ytfer example, Louis Dreyfus has
commissioned storage facilities enabling it to lygp&rainCorp’s Carrington port
facility in Newcastle.

In forming its view on the Revised Undertaking, &@CC recognises that CBH has
market power in relation to the provision of painhinal services to wheat exporters
and an incentive to advantage its bulk handlingygiets upstream of port, and the
wheat export activities of its Trading Business detkeam.

CBH also has significant market power in the primnsof up-country grain storage
and handling services, and competition to its glagistics and freight services is
restrained by conduct that is the subject of Nwdtion to the ACCC (N93439). The
Notification relates to exclusive dealing condugt@BH that requires growers that
use CBH'’s grain storage and handling servicesso ase transport services supplied
by CBH to transport grain to port. On 29 June 2ELACCC revoked the
Notification, effective from 1 May 201 revoking the notification the ACCC
concluded that the notified conduct allowed CBHbtevent competition in the supply
of transport services for bulk export grain. CBH Isaught a review of that decision
by the Australian Competition Tribunal (TribunaDBH is able to continue to engage
in the notified conduct while the application fevrew is considered but will not be
able to engage in the conduct if the Tribunal affithe ACCC's decision to revoke
the notification.

In summary, the ACCC considers that CBH ports algest to capacity constraint at
peak times. Further, as a vertically integrated opatist, CBH has incentive for
self-preferential treatment to advantage its upstréogistics and freight activities and
its downstream export activities.

4.6.2 Determination of available capacity

Clause 3.2 of the PTR set out provisions in retat@mthe criteria and processes for
estimating available capacity. Core Capacity abr f@rminal facility is determined
on the basis of a conservative estimate of itsréteal average capability of the Port
Terminal Facility to load vessels in any given habinth period with regard to:

= historical performance of the port terminal fa@lt in loading vessels under usual
operating conditions

12 ACCC Notice, 29 June 2011 para. 7.1.3
13 ibid.
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= efficient deployment of labour and other resouimesr the year based on standard
resourcing levels

= availability of quarantine inspection services
= the number of rainy days normally expected in atimon

= the amount of berth time lost due to vessels fgifinrvey and either being
cleaned or pushed off the berth

= average vessel deballasting rate
= the likely mix of grain types at the port facility
= the ability of the port authority to provide relexaervices.

The PTR provide that CBH may, in its discretiontedmine additional capacity to be
allocated as part of Core Capacity, having regard t

= estimates of harvest size and characteristics

= likely shipping requirements of customers and sypptangements likely to be
used to get grain to the port terminal facility

= the distribution of the transport task between raiad rail in each port zone

= the optimal deployment and utilisation of the aadlié rail and road resources
= the amount of planned maintenance downtime in atimon

= the number of segregations that may be required.

In addition, CBH may determine Surge Capacity Bpmse to assessment that
supply chains will deliver grain at an accelergtade relative to normal conditions.

The methodology to be used to determine the totlable capacity differs from the
arrangements under the 2009 Undertaking which edabBH to determine available
port terminal capacity having regard to demandsarply chain factors. Thus, in
past years this has meant in practice that, insyefapoor harvest—such as
experienced in 2010/11—CBH restricted the capaufifigred to align with estimated
demand for it. In contrast, in years of high prasut, CBH considered whole of
supply chain factors in determining capacity maekalable as otherwise ‘customers
may acquire capacity that they are unable to atilis

Under the Revised Undertaking CBH will determing&Gapacity independently of
harvest and supply chain factors but can providgtiadal Core Capacity if, at its
sole discretion, CBH considers that is warrantedainyongst other factors, the
estimated size and characteristics of the haregastopmers’ likely shipping
requirements and supply chain factors. As in tret,2BH will determine Surge
Capacity from time to time as needed.

4 CBH, Submission to the ACGQ April 2011, p.11.
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Importantly, the ACCC recognises that all capadigwever it is defined or
determined by the port operator, will be allocatedthe auction mechanism in the
first instance.

The ACCC notes the submissions on its Draft Denifiom QRNE® and PGA®
regarding capacity determination. QRNF noted ttia¢ioparties are expected to
participate in the Western Australia supply chaithie future and that CBH should
therefore consult with industry when determiningaeity while PGA expressed
reservations over the lack of independent and tiligeassessment of core, additional
and surge capacity.

The ACCC considers that it is in the interestsaufess seekers to have certainty
regarding the port terminal capacity that is avdédor the export of grain, separate
to information regarding integrated supply chairvees that CBH may offer, and
also that it is in the legitimate business inter@$tCBH that it operate its port in an
efficient and cost effective manner. The ACCC cdess that the Revised
Undertaking appropriately balances these compdtiegests.

4.6.3 CBH capacity allocation arrangements

The Revised Undertaking removes the BLC and twedi@roposal of the Proposed
Undertaking and reverts to the capacity manageareangements in place under the
2009 Undertaking. The ACCC noted in its Draft Damigthat it considers there is
in-principle merit in BLC allocation arrangementsahat it is open to considering a
future proposal that addresses its concerns wélvtb-tiered approach of the form
contained in the Proposed Undertaking. CBH statés isubmission to the Draft
Decision that it is considering ACCC and industoynenents and will make a
decision in the near future as to whether it wilique a base load approach to
capacity allocation.

46.3.1 Submissions to Draft Decision

Capacity allocation arrangements are the prindgmals of submissions to the Draft
Decision received from interested parties. Of #nes submissions from third
partiest’ three note concerns regarding the fairness tolesnaid new exporters of
the BLC proposal and support retaining the auatpacity allocation arrangemetfts
and a fourth provides implicit support for the D@ecision™® Conversely, Emerald
submitted that the BLC would encourage investmadt@mpetition in the landside
supply chain and expressed a view that the ausiistem is not fair in the manner in
which premium rebates are made or in the scopplégers with deep pockets to
‘corner’ the slot market’

AGEA submitted on the Draft Decision that all pastshould incur ‘real costs’ for
capacity booked and not executed and that thisldh@uachieved by holding all
shipping stem payments received by port operatoastiust account until slots are

1> QRNF, Submission to ACC(,3 September 2011.

® PGA, Submission to ACCC13 September 2011.

7 see chapter 3 for a summary of submissions to taé Decision.

8 Plum Grove, 5 September 2011; Gavilon, 13 Septe2E Louis Dreyfus Commodities,
13 September 2011.

¥ PGA, 13 September 2011.

20 Emerald Group Australia, 11 September 2011.
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executed or the fees forfeited. In the case of fiedsited by an operator, AGEA
submits that these should be redistributed to gngpAGEA submits that, in the case
of CBH, these arrangements should apply to tha@uptremium.

4.6.3.2 CBH auction arrangements

CBH's PTRs provide that capacity is allocated ia finst instance by auctions
conducted throughout the shipping season. Any uesjgbrt terminal capacity that is
not booked by exporters via the auction mechansssubsequently offered to
exporters as ‘spare capacity’ on a first-come-Betved basis. Only exporters who
have an executed Port Terminal Services Agreenterdlde to participate in auctions
or acquire spare capacity.

A secondary market operates for the transfer chci&pacquired at auction or

through the spare capacity system. Although CBHtatdd that around 63 transfers
occurred in the 2009/10 seasomone appear to have taken place during the 2010/11
year largely due to low overall demand for portrigral capacity resulting from the
poor harvest.

The auction timetable is published on the auctiebsite no later than 31 August and
may be varied after its first publication in accamde with the auction rules.

The CBH auction rules are set out in Schedulethéd®TRs and provide an
ascending clock auction format under which thegyatcapacity in a lot rises
incrementally until demand is equal to total supplgcess seekers pay an ‘auction
premium’ above a base amount depending on howyhaphrticular shipping slot is
valued; the base amount auction starting pric@i@&erred to as a marketer fee) in
the case of core lots and $3 plus surge chargideicase of surge lots. The auction
premium is rebated to exporters that ship throuBR'S ports at the end of the
season on a pro rata basis (less CBH’s adminmstratists). If demand is less than the
tonnage offered in a particular slot, the auctioenium is zero and capacity not
taken may be reoffered at a later auction or becgmaee capacity in the shipping
window.

Once a winning bidder is identified, a booking iaged onto the Shipping Stem. The
successful bidding exporter is currently chargbdse fee of $17.10 per tonne (which
comprises the upfront $3.00 per tonne marketeafee$14.10 per tonne export fee)
and the final auction premium amount.

The reference prices found in tBalk Export Capacity & Port Outloading Service
Chargesspecify that a non-refundable ‘lost capacity’ ¢8&7 per tonne is charged in
the event that the booked capacity is not utilfSed.

Bookings accepted by CBH may be transferred torakporters on the secondary
market under rule 5.1 of the PTRs. The PTRs spé#uéiyexporters must obtain CBH
approval for any such transfers to occur. Exporaeesalso provided some flexibility
to reposition capacity under the conditions spedifat rule 5.2.

2L CBH, Submission to the ACGQ April 2011, p. 11.
22 CBH, Port Terminal Services AgreemeBthedule 1.
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46.3.3 ACCC assessment

As discussed in the Draft Decisfdithe ACCC considers that the determination of
port capacity made available by CBH should be datexd without reference to
factors not related to port operations such asiteof the harvest and up-country
supply chain factors. On this issue, the ACCC ashedges PGA'’s submission that
there is a lack of independent and objective ass&sisof available capacity and
QRNF’s submission that capacity determination sthdwel subject to industry
consultatiorf”

CBH has made changes to the criteria and processfimnating available core
capacity which will be determined on the basisaimal resourcing and operating
conditions for each port and shipping window antl mot be tied to any supply
chain.

However, CBH will be able to make additional coapacity available in
consideration of factors including harvest size elmaracteristics and likely shipping
requirements. CBH will continue to provide surgpasity in response to supply
chains delivering grain to port at an accelera@tepelative to normal conditions.

The ACCC considers that these changes to the RTRspect of the determination of
capacity have addressed its concerns that avajatéerminal capacity should not
be tied to the up-country supply chain’s abilityoiing grain to port and have
introduced some objectivity to the determinatiorcabacity made available. The
ACCC considers that these capacity determinaticangements, together with
capacity publication provisions (see 4.3 above)thedact that all capacity goes
through the auction system, provides an appropleats of clarity and certainty for
shippers regarding the port terminal services dapatade available by CBH.

With respect to the auction arrangements, the AGQGIEs that submissions received
from stakeholders on the ACCC'’s Issues Paper aatt Decision were generally
supportive of the auction system operated by CBtHanumber were strongly
opposed to a move away from that arrangement.

The ACCC is of the view that the auction systemauritie 2009 Undertaking has
been effective in achieving economically efficientcomes and has enabled
exporters to obtain access to port terminal sesvacefair and reasonable terms. In
particular, allocation of capacity through auctamangements ensures that it goes to
its highest valued use which is a necessary camditr allocative efficiency when
capacity is limited relative to the demand for it.

In forming this view, the ACCC notes that, whiletd were some difficulties when
CBH introduced the auction system, these appeaave largely been transitional and
have not persisted once exporters gained an uaddisg of the operation of the
system and CBH made some adjustments in respomsausiry needs. This is
reflected in widespread endorsement from acces®seand industry as detailed in

% ACCC, Co-operative Bulk Handling Limited Port Ténal Services Access Undertaking Draft
Decision, 23 August 2011, pp. 47-51.
24 Op. cit.
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the Draft Decision. Support was also expressedcbgss seekers to the PC during its
inquiry into Wheat Export Marketing Arrangemefits.

As set out in its Decision to Accept an undertaknogn GrainCorp, the ACCC is of
the view that auctions and transferability are appate mechanisms on economic
efficiency grounds to allocate capacity, particiylavhen capacity is constrained
relative to demand and administered approaches—asualfirst come, first served
(FCFS) system—are unlikely to result in economicafficient outcome&® Auctions
and transferability promote economic efficiencyamguring that capacity is used by
those that value it most highly at times when desifan port terminal services
exceeds capacity.

In addition, auctions are transparent, fair andvipl® non-discriminatory access to
services, and hence promote competition within eigrk

The ACCC acknowledges comments from AGEA regardmmgcerns that port
operators may not face the same pecuniary disiiveettt overbook capacity as other
exporters but notes that overbooking by CBH wagaised as a concern by
interested parties. Further, the experience duhiagerm of the 2009 Undertaking
appears to have resulted in efficient capacitycalion outcomes.

The ACCC therefore considers that the auction systeerated by CBH is an
appropriate mechanism for the allocation of capaniWWestern Australia.

The ACCC also acknowledges AGEA'’s submission tHaiti@oes not need to be
involved in the secondary market for the transfeslots and that a more efficient
approach is for industry to manage this subjeeint@stablished set of rules.
However, the ACCC notes that no specific conceavelibeen raised in submissions
regarding CBH’s management of slot transfers. TREA considers that, in the
absence of concerns with the operation of the iagistrrangements, it is appropriate
that CBH maintain its current involvement in the@edary market for the slots on its
shipping stem.

The ACCC considers that the port terminal capaniégynagement arrangements based
on auction and transferability as established byi@iBe, therefore, appropriate
having regard to:

= the objects of Part IllA that include promotiontbé economically efficient
operation of, use of and investment in infrastruetoy which services are
provided, thereby promoting effective competitiarupstream and downstream
markets (s. 44ZZA(3)(aa))

= the public interest, including the public intergshaving competition in markets,
including the bulk wheat export market and the wipeaduction market
(s. 44ZZA(3)(b))

% Productivity Commissior\Wheat Export Marketing Arrangements — inquiry reépw.51, 30 June
2010.

% ACCC, GrainCorp Operations Limited Port Terminal Servidescess Undertaking - Decision to
Accept 22 June 2011, p. 8.
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= the interests of persons who might want accessrtotgrminal services to have a
system of allocating access to port terminal sesvibat is transparent and
non-discriminatory (s. 44ZZA(3)(c))

= other matters to which the ACCC may have regaxuding the rationale for the
access test in the WEMA to ensure integrated baiidlers provide fair and
transparent access and avoid regional monopoligériynrcontrolling
infrastructure necessary to export wheat in bulkngities to the detriment of
other accredited exportéfgs. 44ZZA(3)(e)).

In summary, the ACCC has formed a view that, havegard to the matters listed in
s. 44ZZA(3) of the Act, the capacity managemerdragements of the Revised
Undertaking are appropriate.

4.7 Standard Access Terms

Under clause 5.4(b)(ii) of the Revised Undertaki@BH is obliged to offer port
terminal services to access seekers on the ‘Stddaress Terms’. The Standard
Access Terms comprise:

= the published References Prices at which port teahsiervices are offered

= the published Standard Port Terminal Terms, whiehsat out at Schedule 2 of
the Proposed 2011 Undertaking.

The Standard Access Terms on which CBH will ofteptovide access are to be
published on its website no later than 31 Augustawh year in accordance with
subclause 6.1(a) and will apply for the season cenuimg that year, unless varied
under subclause 6.1(b). Where CBH varies its Stanflecess Terms, it must
provide copies to the ACCC within two business dafygublication.

The Standard Access Terms provide a clear stgpting for negotiations between
access seekers, which is critical in ensuring acseskers can effectively negotiate
with CBH. The inclusion of Standard Access Terns® assists in ensuring that the
costs of negotiation and/or arbitration are notsso/e. In essence, the Standard Port
Terminal Terms act as a default access agreeméme ievent that parties are unable
to reach a negotiated agreement.

The ACCC considers that while all elements of tten8ard Access Terms are
subject to negotiation between CBH and access sgdke Standard Access Terms
represent an important starting point for thoseotiagjons.

In this regard the ACCC notes concerns express€gRiyF® in its submission on

the Draft Decision in relation to cargo accumulatimneframes in the Indicative
Access Agreement. The ACCC considers that thisemewf the Standard Access
Terms provides an appropriate starting point fggatiations and that the PTRs do not

" Explanatory Memorandunwheat Export Marketing Bill 2008, p. 31; Commonwealth,
Parliamentary Debates, House of Representativels|a392008, 3860 (Tony Burke, Minister for
Agriculture)

8 QRNF, Submission to the ACCE3 September 2011.
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create an effective limit on a negotiated variatothe cargo accumulation periods in
the Indicative Access Agreement.

Accordingly, the ACCC is of the view that it is mssary for the Standard Access
Terms to ensure the following:

= any ability of CBH to unilaterally vary the termfan executed Indicative Access
Agreement can only be exercised in appropriataimstances

= the terms and conditions of the Indicate Accessgrent provide for sufficient
certainty and clarity in their terms, effect ancgtion.

In its Draft Decision, the ACCC expressed the camtieat CBH should not be
allowed to unilaterally vary the Standard Port Tie@hTerms, as permitted under
clause 6.1(c) of the Proposed Undertaking. In nespdo this concern, CBH has
removed clause 6.1(c) of the Proposed Undertakidgeplaced it with an amended
clause 6.1(b) in the Revised Undertaking, whichvigles that:

6.1 Obligation to publish standard access terms

(b) The Port Operator may vary the Standard Port Teifiiarms with approval from
the ACCC in accordance with the procedure in Dongh of Part IlIA of the CCA.
The Port Operator must publish notice of any appdoxariation on its website
within three Business Days of the ACCC'’s approval.

The ACCC is of the view that clause 6.1 of the RegliUndertaking addresses the
ACCC'’s concerns and is appropriate as it provigesrdanced level of clarity and
certainty to access seekers in relation to thedataPort Terminal Terms (and
therefore the Standard Access Terms) relatingagtbvision of port terminal
services.

The ACCC notes QRNF’s submission that clause 5theoStandard Port Terminal
Terms (or the Indicative Access Agreement attatcbebe Revised Undertaking at
Schedule 2) should be amended to impose a requitesneCBH to guarantee a
minimum availability of 21 days to provide bulk vdteeceival services. In this
regard, the ACCC reiterates its view that all eleta®f the Standard Access Terms
(and therefore Standard Port Terminal Terms) abgestito negotiation between
CBH and access seekers. The ACCC considers thptdkisions of the Standard
Access Terms represent a clear and certain staotimg for negotiations to take
place. Furthermore, the ACCC notes that:

= there is nothing preventing access seekers fromesgiopg an extended period
should they require it, subject to constraintdatgort

= the operation of rules 8.1 and 8.2 of the PTRs¢hbtipulate a minimum 21 days
for the provision of bulk wheat receival servicds,not prevent access seekers
from negotiating an extended shipping window (nere than 21 days), should
they require it.

The ACCC therefore does not consider it approptizéclause 5.1 of the Standard
Port Terminal Terms be amended as QRNF suggests.
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The ACCC further notes QRNF’s submission that n@merdnination and no-
hindering provisions, such as those at clauseartd210.8 of the Revised Undertaking
‘should be included in both the [Indicative Accéggeement] and [PTRs] given their
standalone nature once an agreement is execugstioe resolution of any dispute
under the samé® In this regard, the ACCC considers that the IntilieaAccess
Agreement and PTRs form part of the Revised Unkiergatself and that the
provision of access to Port Terminal Services (Wiparties get through an Indicative
Access Agreement or some other terms they negoéiatkin accordance with the
PTRs) is subject to the terms of the undertakingl@iding the non-discrimination and
no-hindering provisions). Accordingly, the ACCC da®t consider it necessary to
replicate the non-discrimination and no-hinderingvsions of the Revised
Undertaking in either the Indicative Access Agreah@ PTRs.

4.8 Port Terminal Rules

4.8.1 Comprehensive nature of the Port Terminal Rules

In its Draft Decision, the ACCC considered thausk10.1 of the Proposed
Undertaking, which imposed an obligation on CBHtoonply with the PTRS, requires
the published PTRs to be comprehensive. This iausecthe PTRs provide the rules
and processes for access to port terminal seraivg@sherefore, to provide an
appropriate level of clarity and certainty for asxseekers, should be located in the
one comprehensive document (i.e. the PTRS).

In response to this issue, the Revised Undertat@mgains a new clause 10.1(a),
which provides that:

10.1 Compliance with Port Terminal Rules

(@) The Port Terminal Rules must be, and continue f@alm®mprehensive statement
of the Port Operator’s policies and proceduresrfanaging demand for Port
Terminal Services.

The ACCC is of the view that the inclusion of a ndause 10.1(a) in the Revised
Undertaking is appropriate having regard to theegd in s. 44ZZA(3).

4.8.2 Variation of the Port Terminal Rules

Clause 10 of the Revised Undertaking outlines taamar in which the PTRs are able
to be varied. The Proposed 2011 Undertaking sgadifiat the PTRs are able to be
varied by CBH without a formal variation of the @nthking in accordance with

s. 44ZZBC(7) of the Act. Before varying the PTR8HCmust consult with industry
participants and provide adequate notice of thatran.

The variation procedure in the Revised Undertakiag been materially changed
from the 2009 Undertaking. In summary, the PTRatayn procedure in the Revised
Undertaking provides for three distinct processegltfe variation of the PTRs,
including:

= variations to fix ‘typographical, formatting or gnanatical errors (clause 10.3)

29 QRNF, Submission to the ACG@3 September 2011.
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= variations to institute ‘standard amendments’ (stali0.4). Under this provision,
CBH is provided with the ability to amend the salpste of variation notices
without having to restart the variation processgdther

= variations under ‘exceptional circumstances’ (ckali8.5). ‘Exceptional
circumstances’ is defined at clause 1.1. of theiggeMUndertaking to mean:

...circumstances in which urgent variation/s to tbet Ferminal Rules are necessary to
prevent or reduce systemic or technical deficienoieerrors in the process or rules for
the conduct of capacity auctions.

Each of the above processes for variation of thedimposes different obligations
on CBH in terms of the required consultation anticeo

In considering each of these processes, the ACGQ&d regard to the factors listed
in s. 44ZZA(3) of the Act. In relation to the PTRd particular relevance are

s. 44ZZA(3)(a) and CBH'’s legitimate business ind&s¢o have the port terminals
operating efficiently and s. 44ZZA(3)(c) and accesskers’ interests in
understanding the rules and processes affectingxbert of their bulk wheat. In its
Draft Decision, the ACCC noted that the rules aratesses must be clear and
comprehensive so that both CBH and access seekaéesstand how access to the
port terminal services is governed.

The ACCC recognises that the model accepted fovdhation of the PTRs in the
Revised Undertaking carries some risks as the A@Gdd likely not review all
proposed amendments to determine their appropesseiiowever, the ACCC notes
that this risk is effectively mitigated by:

= the inclusion of a robust consultation mechanisntlguse 10.4)

= the inclusion of a provision that any variatiortiie PTRs is consistent with the
Undertaking and in particular clauses 6.2 (nons@isioation) and 10.8 (no-
hindering access).

In assessing the appropriateness of the variatimreps contained in the Revised
Undertaking, the ACCC considers that there arenab@u of minimum standards that
should apply to a variation process, to ensurérarfeeaningful and transparent
consultation process in the legitimate interesth lob access providers and access
seekers (refer s. 44ZZA(3)(a) and (c)). The ACCL0 alotes that the industry wide
approach it is taking with regard to the PTR vaoiaprocess is consistent with

s. 44AA(b), which will promote consistency in acsesgulation across the industry
(refer s. 44ZZA(3)(aa) and (e)).

The minimum standards that the ACCC considers ecessary for a fair, meaningful
and transparent variation process are:

= adraft variation and an explanation for the changeculated to interested parties
and the ACCC

= areasonable consultation timeframe, which allavsyieaningful consultation
between industry participants and the port operator
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= an obligation on the port operator to consider sgbions in good faith, with
submissions to be made publicly available

= an ability for the port operator to amend the dvaftation based on consultation,
without having to withdraw the draft variation astadrt another process

= areasonable period of time following publicatidradinalised variation before
the variation takes effect.

The ACCC considers that these minimum standardgldlapply consistently across
the industry as discussed above, while not nedgseasulting in identical variation
processes.

The ACCC has assessed the variation process Rdhised Undertaking against
these proposed minimum standards and is of the thiatmhey are appropriate as they
address the ACCC'’s concerns and meet each of thienonin standards considered
above.

4.9 ACCC role under the Revised Undertaking

The ACCC notes that the Revised Undertaking previdecertain powers and
functions of the ACCC. These include a mechanidawahg the ACCC to object to a
proposed variation by CBH (an ‘objection notic&)specific information gathering
provision, an approval power acknowledging thatisien making functions under
the undertaking may be undertaken by particular @@sioners of the ACCC, and
inclusion of an explicit reference to the ACCC’smrtoring role. The ACCC
considers that these powers and functions are stensiacross the undertakings of all
the port operators. As such, the drafting in eahfbllowed a similar format.

4.9.1 The ACCC's role in the process for varying the PTRs —the ACCC
objection notice

In its Draft Decision, the ACCC noted that the PHRs operational and, as such, a
degree of flexibility is required to ensure operatl efficiency at port having regard
to s. 44ZZA(3)(a) and the legitimate business ggty of CBH. However, it was also
noted that the wide scope of the PTRs means tipaifisant aspects of port
operations, such as capacity allocation, can leeealtthrough a PTR variation process
without the ACCC having a role.

The ACCC remains of the view that port operatoguie sufficient flexibility to
manage operations at port. However, in certairuonstances the ACCC considers
that a lack of regulatory oversight would be inaygprate. Such circumstances
include where the proposed variation is material gimes rise to concerns under
either the non-discrimination (clause 6.2) andhero-hindering access (clause 10.8)
provisions of the Revised Undertaking. If such @ns arise, then the ACCC
considers it appropriate that it have the abilitypbject to the proposed variation. The
ACCC also considers it necessary for the ACCC talile to gather the necessary
information in order to issue such a notice.

However, the ACCC considers that certainty, fldkypand timeliness regarding the
operation of the PTRs are of critical importancéadth CBH and access seekers,
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given the PTRs set out how the port operates, proggl role in respect of each
proposed variation would be inappropriate.

In response to this issue, the Revised Undertatamggins a new clause 10.6, which
provides the ACCC with the right to issue an obgtnotice in relation to any PTR
variations proposed by CBH. Under the Revised Ua#terg, clause 10.6 states that:

10.6 Objection notice

(a) If the Port Operator seeks to vary the Port Terhfdes in accordance with clause
10.4 or clause 10.5, the ACCC may object to thgpased variation (or part thereof). If
the ACCC obijects to a proposed variation (or gegteof), it must issue a notice to the
Port Operator stating that it objects to the prepogariation and providing reasons for
its objection. The ACCC will publish any noticeugsl under this clause 10.6(a) on the
ACCC's website.

(b) Any notice issued under clause 10.6(a) must bedsatileast ten Business Days prior
to the date on which the variation is proposedettome effective.

(c) Atleast five Business Days before issuing a natieger clause 10.6(a), the ACCC
must provide the Port Operator with a draft nositaing that it objects to the proposed
variation and providing reasons for its objection.

(d) The ACCC may only issue a draft notice under cldsé(c) or a final notice under
clause 10.6(a), where the ACCC considers, actiagomably, that the proposed
variation amounts to a breach of the anti-discration provision in clause 6.2 or the
no hindering access provision in clause 10.8.

(e) The ACCC may withdraw a draft notice under claud#(c) or a final notice under
clause 10.6(a) if in all the circumstances it beesmmware that the reasons specified in
the draft notice issued under clause 10.6(c) onttiee issued under clause 10.6(a) no
longer exist.

(f) If the ACCC issues a notice under clause 10.6(&)Port Operator will, within three
Business Days:

(i)  withdraw the proposed variation and commence avaiation process by
placing a notice to that effect in a prominent plao the Port Operator’s
website and notifying the ACCC in writing; or

(i)  withdraw the proposed variation and confirm théustaf the existing Port
Terminal Rules by publishing a notice in a promin@ace on the Port
Operator’s website and notifying the ACCC in wrifin

Under the above provisions, where the ACCC hasearmisowith the port operator’'s
proposed variations to the PTRs, it would raisesé¢hamoncerns with the port operator,
and access seekers if appropriate, prior to issaimgtice.

In practice, the ACCC considers that the assessamehhotification would be applied
within the provided timeframe for variation. Claud&4(a)(vi) of the Revised
Undertaking provides that consultation on the pssgovariation must commence at
least 30 days prior to the date it is to becomec#ffe (the effective date).

Under the Revised Undertaking, the ACCC would logiired to issue the notice no
less than ten days before the effective date, gakito account the overall period of
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time specified for the variation process in the iRest Undertaking. Such a notice
would include the ACCC'’s reasons.

The effect of the ACCC issuing an objection noaoe the proposed variation to the
PTRs not taking effect will depend on whether th&ae relates to the entire variation
or only part of it. If the notice relates to thdisnvariation, the variation cannot take
effect and the port operator will be required tonooence a new variation process (if
it still wishes to vary the PTRs), as amended tiresk the ACCC'’s concerns.
Correspondingly, if only part of the proposed vawoia is the subject of a notice, it

will not prevent the variation of the PTRs that ao¢ a subject of the notice. It will
only be possible for the ACCC to disallow the vao@a in part where the proposed
varied terms are not intrinsically related.

This increased oversight by the ACCC will deter CiBdin making inappropriate
changes to the PTRs, which are the key rules gowethe operation of the port and
the provision of port terminal services. Acceskseewill therefore benefit from an
enhanced level of clarity and certainty in relatiothe PTRs and the ACCC’s
enhanced oversight over CBH’s compliance with iigations.

The ACCC considers that clause 10.6 of the Rewisstkertaking fulfils the minimum
requirements for an ACCC objection notice provision

For the reasons outlined above, the ACCC is ofie that the inclusion of the
objection notice under clause 10.6 of the Reviseddtaking, combined with the
proposed ACCC information gathering power undeuns#e6.4 (see 4.9.2 below ),
addresses the ACCC's concerns and is appropriatedheegard to s. 44ZZA(3)(c)
and the interests of access seekers.

This approach to an ACCC role in the variation psxcis appropriate for all port
terminal services access undertakings, particutavign that the same issues will be
relevant to each of the different port operatorthia context. In requiring this
consistent approach in relation to the PTRs adtessdustry, the ACCC has had
particular regard to s. 44ZZA(3)(aa) and (e) of Ao

4.9.2 Information gathering power

The Revised Undertaking contains a new informagjatering provision at clause
6.4, which provides that:

6.4 Request for information
(a) The ACCC may, by written notice to the Port @yper, require the Port Operator to
provide information or documents that are requbgdhe ACCC to enable it to exercise its
powers or functions in relation to this Undertaking
(b) The written notice must set out;
(i) in reasonable detail:
(A) the information or documents required by the@E and

(B) the reasons why the ACCC requires the inforomatir documents,

(ii) the form in which the information or documemisist be provided; and
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(iii) the deadline for the Port Operator to provitie information or documents,
which must be no less than 14 days from the datkeoPort Operator’s receipt of the
notice.

(c) The Port Operator is not required to providerimation or documents:

(i) that the Port Operator considers, acting realbyy would be onerous or
oppressive to provide;

(ii) not within the Port Operator’'s possession ontcol;
(iii) that are the subject of a legitimate claimpoivilege; or

(iv) that are not necessary for the ACCC to exeritss powers or functions in
relation to this Undertaking including, but not ited to, information or documents
related to the matters specifiedciause 5.3

The ACCC notes that since the information gathepioger is included in the
Revised Undertaking, a failure by the port oper&gerovide the information
requested by the ACCC would result in a breaclhefundertaking.

The ACCC considers that this information gathepogyer is necessary to increase
the ACCC'’s current ability to obtain relevant infation, in a timely manner, under
the Revised Undertaking. The ACCC considers thisetappropriate as it will assist
the ACCC in making effective and timely decisionsan exercising its powers under
the Revised Undertaking, for example, in issuingljection notice (see 4.9.1
above).

Under the 2009 Undertaking, the ACCC can only obitafiormation from the port
operator through an ACCC directed audit or on anary basis. The ACCC
considers that neither of these methods represerdppropriate way for the ACCC
to obtain the relevant information it requires t@eeise the objection notice power.

An ACCC directed audit assesses whether CBH haplosanwith clause 6.2 of the
Revised Undertaking, which requires it not to dieamate between access seekers in
favour of its own trading business, except to tkiert that the cost of providing
access to the other access seekers is higher.siggéise port operator’s performance
against the non-discrimination clause may be avaglieconsideration for the decision
on whether to issue the objection notice; howeiteiges not encapsulate all the
information that the ACCC would need in making tleeision. For example, it does
not provide information on the port operator’s cdiarpce with the no hindering
access requirements in clause 10.8.

The ACCC further notes that, while an audit mayte the ACCC with relevant
information on whether to issue an objection ngticeay not be possible for it to
receive the information within the variation timafne. The ACCC considers that any
extension of the variation timeframe, even for A@&CC to investigate whether or not
to issue an objection notice, may give rise to uaggty regarding port operations and
should be avoided if possible.

The ACCC is of the view that the information gathgmpowers contained in the
Revised Undertaking will assist CBH in managingop&rations in a timely and
efficient manner and is therefore in its legitimatesiness interests (refer
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s. 44ZZA(3)(a)), particularly given that an audiayrbe an onerous means by which
to obtain information from CBH. The inclusion ofake 6.4 will also be in the
interests of access seekers as it will enable €@ to assess CBH’s compliance
with its various obligations under the Revised Utaleng, in particular the
non-discrimination and no-hindering provisions €re$.44ZZA(3)(c)), and to thereby
deter CBH from engaging in self-preferential treatnto the detriment of
non-affiliated exporters.

For the reasons outlined above, the ACCC is of/tbe that clause 6.4 in the Revised
Undertaking is appropriate.

4.9.3 Approval power and monitoring
The Revised Undertaking includes a new clausewih&h provides that:

1.3 ACCC
(&) The ACCC monitors compliance of undertakings acepinder Part IIIA of the CCA.

(b) The ACCC may approve a Member of the ACCC to eseraidecision making function
under this Undertaking on its behalf and that apalrnay be subject to any conditions
which the ACCC may impose.

The ACCC notes that clause 6.3(c) of the Revisedetaking provides for the
ACCC to approve a member of the ACCC to exercspatvers regarding audit of
CBH'’s compliance with the non-discrimination prawiss at clause 6.2. Additionally,
clause 8.4(d) of the Revised Undertaking providesHe ACCC to approve a
member of the ACCC to exercise its powers regarthiegarbitration of disputes.

The ACCC considers that the introduction of a denisnaking role into the Revised
Undertaking and the short timeframes attachindpab tole, warrant an extension of
the approval provisions under the 2009 Undertakmgontained in clause 1.3(b) of
the Revised Undertaking.

Having regard to s. 44ZZA(3)(c) and the intere$taazess seekers, this approval
mechanism will facilitate the ACCC’s monitoring eah relation to CBH’s
compliance with the provisions of the Revised Utaléng, particularly the non-
discrimination and no-hindering provisions (dis@dat section 4.9.2 above), and
will deter CBH from engaging in self-preferentis¢dtment.

For the reasons above, the ACCC is of the viewttimapproval mechanisms
contained in the Revised Undertaking, which extenall ACCC functions under the
Revised Undertaking are appropriate.

4.10 Approach to pricing

Each of the 2009 undertakings accepted by the A@Qlying to GrainCorp, CBH
and Viterra contain provisions requiring the pgrerator to publish reference prices
for the supply of port terminal services. As thegmsed 2011 undertakings of each of
the port operators do not include ex ante pricing, ACCC has not assessed the
appropriateness of particular prices for port teahservices. Rather, the ACCC is of
the view that a relatively ‘light-handed’ approdolpricing be maintained in the
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Revised Undertaking and that port terminal serpiteing be subject to the
publish-negotiate-arbitrate framework.

Accordingly, the ACCC has only considered the wigader the 2009 undertakings
in order to determine whether the publish-negot#atstrate approach to determining
access pricing has been effective. The assessmpntes in this context was
particularly important in the case of CBH given toacerns that were raised by third
parties in relation to CBH’s pricing methodologyden the 2009 Undertaking. The
concerns raised by third parties focused mainlyherfollowing related issues:

= the level of transparency provided by CBH’s pric{egy. the extent to which
prices are provided on an itemised basis)

= the ability for exporters to determine the reaséeradss of CBH’s pricing on a
cost basis.

In this regard, CBH has committed to provide irRevised Undertaking additional
information on the range of services covered byéfierence prices and the criteria
required to qualify for those prices by includingew clause 12.5 requiring that CBH
will publish the required details on its websit&iSwill provide an enhanced level of
transparency around the baseline prices and therpfovide a greater level of
certainty and clarity for access seekers in negiotisa. Access seekers wanting to use
non-CBH supply chain arrangements to bring graipaxt will also be in a better
position to assess the reasonableness of anydifiesentials they are charged by
CBH for access to port terminal services compandtidse that utilise CBH'’s
up-country supply chain services. Access seekecsamh unable to negotiate prices
will be able to use the arbitration provisionshe undertaking.

The ACCC is of the view that CBH'’s approach to imgcunder the Revised
Undertaking is appropriate as it provides a sudhitly transparent baseline or starting
point for effective negotiations between CBH andess seekers. By providing an
appropriate starting point for effective negotiasdetween CBH and access seekers,
the ACCC considers that this approach strikes @nogpiate balance between the
legitimate business interests of CBH and the istsref access seekers (refer s.
4477ZA(3)(a) and (c)).
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5 Decision

The ACCC decided on 28 September to accept thesBéwndertakingursuant to s
4477A(3) of the Act, which was provided by CBH o 8eptember 2011.

The ACCC reached its decision following consultatim its Draft Decision and
considering the matters to which it must have egarsuant to s. 44ZZA(3) of the
Act. The ACCC is of the view that CBH’s Revised @néking addresses the
ACCC'’s concerns outlined in its Draft Decision as@ppropriate.
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Appendix A: Bulk wheat export markets analysis

CBH in the wheat export industry

In assessing the undertakings provided by eacheoport operators to commence in 2011,
the ACCC has considered each on its own meritsléNinidertakings accepted by the ACCC
from each port terminal operator reflect the pattic circumstances of that operator, there
are certain aspects of the undertakings for whiehACCC has sought a consistent approach
across the bulk wheat export industry. Where coersty is considered appropriate, the
ACCC has noted this in the Final Decision.

There are several instances in which the ACCCddaentthe view that it is appropriate that
arrangements for CBH are different to those that bearequired for other port terminal
operators, due to the particular circumstancesBH Gn this regard, the ACCC considers
that CBH has a significant degree of market powehe provision of port terminal services,
has an incentive to use the market power it does,tand further to this point:

= CBH is the dominant provider of up-country storag&/estern Australia

= there is little or no competition in the provisiohPort Terminal Services in Western
Australia

= should the ACCC'’s decision to revoke CBH’s exclesilealing notification be affirmed,
there is no guarantee that the existing ring femaeasures that are currently in place
between CBH and its trading arm, CBH Grain, willrbaintained.

Notwithstanding the above, the ACCC considersfibraliarge players such as CBH that do
not face competition from competitors nearibynay not generally be necessary to require
significant changes to access arrangements thatragedy working well. In such
circumstances, the ACCC'’s key concern is to enfhakearrangements meet certain
minimum standards around transparency and othér tegiirements for an effective
undertaking.

Capacity allocation arrangements

The ACCC has assessed the differences across Bitldb@markets in which they operate
so that its views are made on a consistent basisaandertakings. The analysis is of
particular relevance in the ACCC's consideratiohef capacity allocation and management
arrangements proposed in the undertakings it isidering.

Capacity allocation arrangements include two mampmonents:

= Primary allocation arrangements by which capasityationed between competing users
and which are broadly categorised as either pricen-price rationing. Primary
allocation arrangements currently operated by tHE8include both non-price
administered allocation (as in the case of the Fa@ff&gements of GrainCorp, Viterra
and ABA) and price rationing (as under the CBH euncsystem). Primary allocation
systems of both types typically require exportersake at least some capacity
commitments before production outcomes, and hexpereshipping requirements, are
fully known.
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= |n-season arrangements that facilitate exportgstidg to any divergence between
actual outcomes and ex ante planning regarding deroa export capacity. These
adjustment mechanisms include flexibility for sheppto move booked capacity between
geographic and/or temporal locations (such assxistler GrainCorp’s PTSP) and the
ability for shippers to transfer bookings in a setary market (as occurs under CBH’s
arrangements in WA). In-season response to changéateseen or unplanned needs
may also occur through grain trading or swappig@lthe supply chain, including by
use of FOB purchases or sales.

Two key market characteristics relevant to the viesmned on the appropriateness of
particular capacity management arrangements infgpetrket circumstances are:

= the relationship between total port elevation capamnd average annual and seasonal
demand for it

= the extent to which the incentive exists for vatlicintegrated BHCs to pursue self
preferential treatment—including hindering accespdrt services by other exporters—as
opposed to seeking to maximise returns from tleeminals.

The following sections discuss the relevance o$éHactors to a decision regarding the
appropriateness of capacity management arrangemeqssed by a port operator. An
assessment in particular cases will be informeal laysthe current arrangements the operator
has in place and the effectiveness of those armaages in achieving fair and efficient
outcomes.

Extent of capacity constraint

As the PC stated in its Inquiry Report on Wheatdtkarketing Arrangements, auctions
can play a significant role in efficiently allocadj limited port capacits® This general
economic principle, that allocative efficiency issb achieved through a price mechanism,
has greatest application when supply is limitedtre¢ to demand. When no binding
capacity constraint exists the demands of all usamsbe met and the means by which
allocation occurs is not critical to achieving abive efficiency.

In all Australian states from which wheat is expdrthere are periods when port capacity is
more highly valued. These periods occur when nes@egrain is available to be shipped
and differ depending on harvest times in the pridozones. In all years, even those of
poor harvest, demand for shipping slots duringetmsak periods exceeds capacity to some
extent. However the frequency and extent to whexmahd exceeds capacity varies between
the ports operated by the BHCs.

On this basis, it might be considered appropriatefi port operators to use auction systems
to allocate port capacity as all (with the poss@steeption of ABA) have limited capacity at
least at some ports for some periods. This wasidve of the PC which noted that port
operators other than CBH might also consider adggisimilar [auction] system where
there is a likelihood of excess demand for porcép at certain points in time (effectively,

a shiftiglg peak demand problem driven by movemientise supply and demand for

wheat):

%0 Productivity Commission, Wheat Export Marketing@rgements, 1 July 2010, p. 205.
3L
ibid.
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However, the ACCC considers that the mere likelthobexcess demand at some points
during the wheat export year is not sufficient @rrant the ACCC taking the view that
access arrangements employing a non-price systaflooating capacity are inappropriate.
The ACCC'’s view has taken into account the degfébeocapacity constraint evident and a
judgement as to whether resultant inefficienciesavd requiring the operator to employ an
auction system for primary allocation arrangemeAlso relevant is the extent to which
allocative inefficiencies arising under the FCF&agements are mitigated by other
measures such as transferability or greater flitxilto move capacity bookings.

In Western Australia capacity constraints typicaltcur during the harvest period which
runs from November to January and this period isreded in high production years.

Incentive for self-preferential treatment

A vertically integrated operator may have an inc@nto utilise bottleneck infrastructure it
controls to hinder access by competitors in upstreadownstream markets in order to gain
market share at the expense of access seekerstréhgth of such an incentive will be
influenced by the existence or threat of competitmthe operator’s position. Where actual
or potential competition exists, the incentive toder competitors is moderated by the threat
that the hindering behaviour may instead resulvss of throughput to an alternative supply
chain or use.

However, where competition to the operator is weadk the incentive to hoard capacity and
so hinder others from accessing export capacgyreg, this will inform an assessment as
to the appropriateness of proposed capacity altmtarrangements. Where this incentive is
strong, so too is the argument that allocationrgeanents should incorporate measures to
prevent such behaviour. Auctions can provide sucteehanism as they are a fair,
transparent and efficient means of allocating cépaader which the incumbent faces the
same limits on its ability to acquire capacity #seo users.

It is also possible to design non-price allocasgstems in such a way as to prevent or
reduce anti-competitive behaviours by the oper&ach measures include use of an
independent body to manage the shipping stem ajurireg that the access provider faces
the same financial disincentive to hoard as dosscseekers.

In the context of the Australian wheat export irtdpsompetition to the bulk shipment of
wheat through an operator’s ports comes from a murobsources:

= extent of vertical integration and alternative uqHatry supply chains
= domestic uses for wheat

= competition from ports in other regions

= threat of bypass by customers

= containerised exports.

The extent of competition varies significantly essahe markets in which the BHCs operate.
A high level summary of the key features of eachar (including the differences that exist)
in terms of their existing supply chain characterssand competitive dynamics is outlined
below.
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Up-country supply chains

The key up-country supply chain characteristicsl (@ifferences) that exist in each of the
three regions is summarised in Table A.1 below:

Table A.1: up-country supply chain characteristicsby region

Region Characteristics

East Coast GrainCorp holds significant market shratke provision of wheat storage
and handling services in New South Wales, Victarid QLD. Two other
bulk handling companies operating on the east c#&88 GrainFlow and
ABA, also operate a relatively small number of ag and handling facilities.

Alternative options to storage and handling ses/jp®vided by
GrainCorp, GrainFlow and ABA are:

= on-farm storage (which makes up a relatively greteportion of total
storage capacity than in other regidfs)

= awider choice of independent storage and trangpoviders compared
to other regions

= limited overlap of GrainCorp’s and Viterra’'s up-cury storage
networks.

South Australia Viterra holds a significant margbare in the provision of wheat storage and
handling services in south Australia with someraliéive options provided

by:
= on-farm storage

= independent bulk handlers.

Western Australia The provision of bulk wheat sggrand handling services is dominated by
CBH.

There is some on-farm storage, a significant priopoiof which is for on-
farm use, but no competition from independent ihakdlers.

Competition to CBH grain logistics and freight dees is restrained by
conduct that is the subject of Notification to eCC (N93439). The
Notification relates to exclusive dealing condugt®@BH that requires
growers that use CBH grain storage and handlingcees to also use transpqrt
services supplied by CBH to transport grain to pbie ACCC revoked the
notification on 29 June 2011 from 1 May 2012 andHdi&as sought a review
of that decision by the Australian Competition Tiifal.

Source: Productivity Commissidnquiry Report No. 51: Wheat Export Marketing Argaments1 July 2010,
pp. 67-68.

As Table A.1 illustrates, there appears to be graae of alternatives to the up-country
wheat storage and transport services of the incatfBminCorp on the east coast as
compared to both South Australia and Western Aligtra

Domestic and non-bulk export wheat

The proportion of wheat that is supplied into theskalian domestic market relative to the
proportion that is exported overseas varies sigguifily between the three regions, as
illustrated in Table A.2 below:

32 The PC Report observed that the larger stock ohom-btorage in the East Coast may be attributatifeetoelative
importance of the domestic market and longer hjstéichoice in domestic marketing: Productivity Coissioninquiry
Report No. 51: Wheat Export Marketing Arrangemgehtduly 2010, p. 68.
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Table A.2: domestic and export wheat supply charaetistics by region

Region Characteristics

East Coast While a substantial volume of wheaxjmeed from the east coast, a
significant proportion of wheat is also consumechdstically. The domestic
market is therefore a significant alternative ttkbwheat export market for
grain growers on the east coast.

Also, containerised export wheat volumes on thea Eaast have expanded i
recent years. In particular, the Essential Servitmsmmission ESC) noted
that containerised grain exports in Victoria andtkern New South Wales
expanded to represent all grain exports from tlaneas”

=)

South Australia Almost all wheat in South Austratisxported, with only a relatively small
proportion supplied into the domestic markefThe domestic market is
therefore a less significant alternative to theoekmarket for SA growers
than is the case for growers on the east coast.

Almost all wheat exports from South Australia ipexed in bulk with only
limited export of wheat in containers and bags.

Western Australia Almost all wheat in Western Aalitris exported in bulk (90 per cent), with
only a relatively small proportion supplied intetdomestic market
(5 percent) and the balance exported in containers.

Source: Source: Productivity Commissioquiry Report No. 51: Wheat Export Marketing Argements1
July 2010, pp. 56 and 6BCCC Notice, 29 June 2011 para. 2.5.1

As Table A.2 illustrates, there is greater useltefraatives to the bulk wheat supply chain by
growers on the east coast region, as comparedioSmuth Australia and Western Australia.

Port terminal facilities

The relative proximity of port terminals operateddifferent bulk handlers in particular
regions is a key determinant of the extent to whindse ports terminals compete for the
throughput of wheat. Table A.3 below provides aargiew of the proximity of grain
elevation ports.

Table A.3: proximity of port terminals by region

Region Characteristics

East Coast Some port terminals in New South Waliespria and the easternmost partg
of South Australia operated by GrainCorp, ABA aritekfa are in relatively
close proximity and may provide alternatives fomgowheat throughput.

The ESC, in its review of grain handling and steragrangements in Victoria,
also noted that there is a “significant degreeavfipetitive substitutability”
between the ports terminals operated by ABA andr@arp Also, by-pass
of GrainCorp’s Newcastle facilities has resulteshirrecent construction of g
facility to be used for cargo accumulation in ortteutilise port loading
facilities operated by POAGS at the K2 berth on tgang Island.

% Essential Services Commissidreview of Victorian Grain Handling and Storage A&xRegime Final
Report May 2009, pp 39-40.

3 Productivity Commissioinquiry Report No. 51: Wheat Export Marketing Argements1 July 2010, p. 56.
% Essential Services Commissideview of Victorian Grain Handling and Storage AsxRegime, Final
Report,May 2009, p. 48.
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Region Characteristics

South Australia

Viterra operates all wheat ponieals in South Australia and is not likely t
face competition in the short to medium term framy alternative port
terminal operator for wheat throughput, with thegible exception of Port of]
Portland in far west Victoria.

o

Western Australia

CBH operates all wheat port teadsi in Western Australia and the ACCC i
unaware of any immediate alternative port termfaallity for use by grain
exporters.

12}

Source: Productivity Commissidnquiry Report No. 51: Wheat Export Marketing Argements1 July 2010,

p 68.
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