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integrated port terminal operator
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Viterra), approved by the ACCC on 29 September 2009




1 Summary

This Draft Decision details the preliminary viewtbg Australian Competition and
Consumer CommissioCCC) of the proposed Undertaking lodged by
Co-operative Bulk Handling LimitedCBH) on 31 March 2011Rroposed 2011
Undertaking) for consideration under Division 6 of Part 1A thhe Competition and
Consumer Act 201@he CCA). The 2011 Undertaking relates to the provision of
access to services for the export of bulk whe&d@atgrain terminals operated by
CBH in Western Australia. These terminals are: Alpd&sperance, Geraldton and
Kwinana.

CBH has submitted the Proposed 2011 Undertakimgetet the access test provisions
of theWheat Export Marketing Act 20@€th) WEMA ), which is required for it to
be re-accredited as a bulk wheat exporter fromtblar 2011.

The ACCC has arole in approving access undertakimgwheat exporters as part of
the deregulation of the wheat industry. Access ttallimgs are intended to ensure
that third party exporters are able to access dnetprminals operated by vertically
integrated port terminal operators, ensuring coitipetin the market for the export
of bulk wheat.

CBH currently has in place a two-year Undertakiogegted by the ACCC in
September 2002009 Undertaking.

CBH's Proposed 2011 Undertaking is one of four wipeat terminal services access
undertakings that are or have been consideredeoge@CC in the 2011 round of
undertakings. The ACCC has also received undegakodged by:

= Australian Bulk Alliance ABA) in relation to its operations at the Port of
Melbourne in Victoria

= GrainCorp Operations LimitedsfainCorp) in relation to its operations in New
South Wales, Queensland and Victoria

= Viterra Operations Limited\iterra) in relation to its operations in South
Australia.

Viterra and CBH have in place access undertakingsmed by the ACCC in
September 2009. GrainCorp has in place an undegdér 2011-2014, which was
accepted by the ACCC on 22 June 2011. ABA is prioygoan undertaking to the
ACCC for the first time. The ACCC considers eacdentaking on its own merits and
notes that, while undertakings accepted by the A@G& each port operator will
reflect the particular circumstances of that conypémere are certain aspects of the
undertakings for which the ACCC will be seekingoasistent approach across the
bulk wheat export industry.

In considering whether to accept an undertaking\BE€C has regard to the matters
set out in s. 44ZZA(3) of the CCA. These incluither alia, the objects of Part IlIA
which are to:




(@) promote the economically efficient operation o afand investment in the
infrastructure by which services are provided, g®r promoting effective
competition in upstream and downstream markets; and

(b) provide a framework and guiding principles to en@me a consistent approach to
access regulation in each industry.

CBH's Proposed 2011 Undertaking includes a numbsigaificant proposed
changes from the arrangements under its 2009 Ualdeg, particularly in relation to
its allocation of port terminal capacity. Notwithatling these significant changes,
CBH's arrangements under the Proposed 2011 Undegtakntinue to provide for a
relatively ‘light-handed’ approach to the Undertakibased on a
publish-negotiate-arbitrate framework.

The ACCC considers that CBH’s 2009 Undertaking app&o have worked relatively
well, with no bulk wheat exporter having raisederal dispute or substantial
complaint with the ACCC under the provisions of #89 Undertaking.

It is therefore the preliminary view of the ACCGitht is appropriate to maintain the
overall approach to access provision. HoweverAGEC considers that there are a
number of areas where amendments to the Propodddtiiertaking are required.
In particular, the ACCC considers that the capadlitycation arrangements proposed
by CBH in its Proposed 2011 Undertaking in themrent form are not appropriate.
The preliminary view of the ACCC, therefore, is to@ccept the Proposed 2011
Undertaking. This preliminary view has been forra#tér considering the matters
that the ACCC is required to have regard to undédsZA(3), as discussed in this
Draft Decision.

In order to address the concerns raised by the AGC& preliminary basis, CBH has
provided a revised draft proposed 2011 undertaftimgRevised Draff). It is

important to note however that the Revised Draéisdaot form part of the application
submitted by CBH on 31 March 2011 pursuant to £Z441). Accordingly, this

Draft Decision assesses the undertaking providetthaidate.

References to the Revised Draft indicate the ACQ@éiminary views with regard
to that undertaking if it is submitted for assesstpeirsuant to s. 44ZZA(1). The
ACCC seeks views on the Revised Draft which inctuithe retention of the current
auction capacity allocation system. The ACCC seeksments from stakeholders by
5:00pm onTuesday 13 September 201 hfter which the ACCC will release a final
decision. The ACCC seeks comments on CBH’s propobkadges to the Proposed
2011 Undertaking and the issue of capacity manageareangements in particular,
but welcomes comments on any other aspect of hygoped 2011 Undertaking.

The ACCC has formed a preliminary view not to at¢bp Proposed 2011
Undertaking as lodged by CBH on 31 March 2011. AG€C notes however that
CBH has addressed the ACCC'’s concerns in the Risaft. It is the ACCC’s
preliminary view that if the Revised Draft is sultiad, the ACCC would accept the
undertaking, subject to consultation.




1.1 The 2009 Undertaking

The 2009 Undertaking provides a publish-negotialetrate approach to access
provision by CBH. The ACCC considered this appra@che relatively ‘light-
handed’ but appropriate at the time the decisicacteept was made in September
2009.

In forming this view, the ACCC noted in its Decisito Accept that the approach
was supported by robust non-discrimination, no &y access and continuous
disclosure and reporting provisions. The transél@hase of the bulk wheat export
industry at that time and the two-year term of2089 Undertaking were also
relevant to the ACCC'’s view on the appropriateradghe 2009 Undertaking.

However, the ACCC noted in its Decision to Accéyattthe continuing
appropriateness of the approach of the 2009 Undegavould be reviewed when
considering subsequent undertakings from CBH. ttiqudar the ACCC flagged in
the 2009 Decision to Accept that future assessmentd be made regarding:

= whether the publish-negotiate-arbitrate approadrct®ss provision continues to
be appropriate, or whether it is more appropriatebve to an ex ante price
determination approach

= if the publish-negotiate-arbitrate approach to asqeovision is retained, whether
it should be further strengthened by ring-fencinlgs

= whether CBH'’s (auction) capacity allocation apptoacappropriate or whether
alternative arrangements should be required faréutindertakings

= whether the degree of flexibility afforded to CBM the 2009 Undertaking to
vary its capacity management arrangements by vaitgrport terminal rules
(PTR) is appropriate.

1.2 Proposed 2011 Undertaking

CBH'’s Proposed 2011 Undertaking continues the ggrg@proach of the 2009
Undertaking. Significant differences between the20ndertaking and the Proposed
2011 Undertaking include changes to:

= CBH'’s port terminal capacity allocation system fréme existing auction system
to a two-tiered system

= provisions for the variation of the Standard Accéeams
= provisions for the variation of the PTRs
= other specific provisions of the Proposed 2011 Uadteng.

The ACCC released an issues paper on CBH’s ProgixEd Undertaking on
21 April 2011. The ACCC invited submissions fronenmested parties by

1 ACCC, Co-operative Bulk Handling Limited Port Terminal @iees Access Undertaking: Decision to Accept,
29 September 2009, p. 230.




20 May 2011 and received nine public submissionsi&Wiews provided by these
stakeholders differed, the ACCC notes in particatanments received stating that:

= the auction system has operated well and is tihesfiaand most transparent
mechanism for the allocation of port terminal catyac

= the proposed two-tiered capacity allocation sysgenot appropriate mainly as it
provides preferential treatment for large volumpakers to the detriment of
smaller volume exporters

= the operational flexibility afforded by the transdbility of port terminal capacity
should be retained

= there is insufficient transparency in CBH'’s pricimigthat there was no basis for
assessing the reasonableness of prices charged

= CBH should publish further information on its toéaailable port terminal
capacity and information on stocks at port

= CBH should not be permitted to unilaterally vay8tandard Access Terms

= CBH should be subject to ring fencing, although s@ubmissions noted that any
potential for self-preferential treatment coulddakelressed by obliging CBH to
publish further information (see above)

= CBH should be liable for despatch-demurrage orrgteeformance-based
penalties.

1.3 ACCC Draft Decision

The ACCC has formed a preliminary view not to att¢be Proposed 2011
Undertaking, having regard to:

= the overall approach and specific provisions ofRheposed 2011 Undertaking

» the matters specified under s. 44ZZA(3) of the C@&King into account the wider
context within which CBH has submitted the Propa2etil Undertaking (which
is detailed in the Legislative Framework set ouAppendix 2 to this Draft
Decision).

The ACCC notes that the matters specified undé4sZA(3) of the CCA to which it
may have regard when deciding the appropriaterfess ondertaking include (but are
not limited to):

= the objects of Part IlIA of the CCA which are, umsmary, to promote the
economically efficient operation of and use of ithfeastructure and encourage a
consistent approach to access regulation in eatlsiry

= the legitimate business interests of the accessdao(i.e. CBH)




= the public interest, including considerations metato fostering competition in
related markets

= the interests of access seekers (e.g. exporters)

= any other matters that the ACCC thinks are rele{@nth as the
non-discrimination and no hindering provisionslof Proposed 2011
Undertaking).

1.3.1 Overall approach

The ACCC has reached a preliminary view that theralvapproach to access
provision as provided in the publish-negotiate-@abe arrangements of the Proposed
2011 Undertaking is appropriate and that preseeptix ante price regulation is not
necessary in the case of CBH’s Proposed 2011 Ualdeg. Further, it is the
preliminary view of the ACCC that it is not appr@te to strengthen the
publish-negotiate-arbitrate arrangements with femgzing rules for CBH at this time,
provided that CBH provides increased transparehdg @ort operations, as
discussed at Chapter 4.3. The experience duringgtheof CBH’s 2009 Undertaking
and the ACCC'’s reasons for reaching these prelimivi@ws are set out in Chapter 4
of this Draft Decision.

The ACCC also is of the preliminary view that theee-year term of the Proposed
2011 Undertaking is appropriate.

Notwithstanding its preliminary view that the ovepublish-negotiate-arbitrate
approach of the Proposed 2011 Undertaking to aguesssion is appropriate, the
ACCC is of the view that there are particular aspe€ the approach that are not
appropriate. These issues are discussed in tleevialy sections.

1.3.2 Publish-negotiate-arbitrate

The ACCC has reviewed the operation of the pubtispetiate-arbitrate provisions of
the Proposed 2011 Undertaking and considers thdiatance, they have been
effective in providing the transparency necessaryatcess seekers to obtain fair
access to CBH'’s port terminal services. It is thamethe ACCC'’s preliminary view
that more prescriptive provisions, such as pri@ngng-fencing rules are not
required to be provided if certain amendments aadenThose amendments include:

= arequirement for CBH to provide to the ACCC a copthe port terminal
services access agreement entered into with itst@dimg division

= arequirement for CBH to publish detailed inforroaton the available and
remaining capacity at each of its port terminallfiées and information on stocks
at port (i.e. tonnage and type of all commoditiesvall as the top three wheat
grades at each port).

The ACCC notes that the Revised Draft has incluadedbligation for CBH to
publish the abovementioned information on avail&@algacity and stock at port.

These issues are discussed in Chapter 4 of thit Deaision.




1.3.3 Capacity management

It is the ACCC'’s view that the auction arrangemedatsallocating port terminal
capacity established in CBH’s 2009 Undertaking harevided an effective basis for
management of capacity at CBH’s port terminalgdrticular, the ACCC notes:

= the high level of transparency provided by the ianc$ystem

= the high level of flexibility available to exporgethrough the ability to transfer to
other exporters any port terminal capacity thay @ue not able to utilise

= the allocation of port terminal capacity to thogparters that value a given
shipping slot most (i.e. via the auction premiunchanism).

The ACCC considers that these auction arrangenpeoisote economic efficiency at
peak times when demand for port terminal capasitgeds available port terminal
capacity. The ACCC notes that the auction systesnwhidespread industry support.

CBH has proposed to replace its existing auctictesy with a two-tiered system
under which up to 60 per cent of capacity will lecated to large volume customers
(referred to as ‘base load capacity’ (BLC)) andrdm@aining capacity to remain
available as auction capacity for all exportersly@xporters with a minimum
forecast shipping schedule of 800,000mt or moréheileligible for BLC. CBH's
proposed two-tiered capacity allocation systentontrast to the auction system, has
raised significant third party concerns, including:

= the shrinkage of available auction capacity for lsr@ume exporters that are not
eligible for BLC, with this remaining available capty falling as low as 28 per
cent of total capacity during peak periods

= the possible ‘wasted’ or lost capacity resultingirthe non-transferability of
BLC

= the increased barrier to entry or expansion reptedgeby the eligibility criteria for
BLC —i.e. the requirement that a customer havaechst shipping schedule of
800,000mt or more

= the potential for BLC customers to bid up the it@ auction capacity given the
lower price they will pay for BLC (i.e. the basectian price excluding premium).

The ACCC considers that, in principle, there maypéeefits in an appropriate BLC
system, in terms of improved efficiency of port cgg®ns, promotion of efficient
investment by exporters in complementary up-couintinastructure that requires
certainty of access to port capacity and resujpirgnotion of competition in
upstream markets.

The BLC proposal reflects practices in some otbeta@s, such as the mining
industry, where port operators have arrangemeatstiovide them with a high level
of management of shipping schedules to facilitatercination along the supply
chain.




The ACCC recognises that, in proposing the twaeetlaapproach to capacity
allocation, CBH is seeking to achieve operatiofifatiencies as compared with the
auction system. However, it is the ACCC'’s prelinmnaiew that, while recognising
the potential efficiency benefits of BLC arrangeitsethe proposed two-tiered
approach to capacity allocation, in its currentfprs not appropriate. The ACCC has
formed this preliminary view having regard to sZ44\(3) and has the following
main concerns:

= the approach is unlikely to lead to an efficietbedtion of capacity, so that it is
used by those who value it most highly

= the claimed benefits of increased operational iefficy of port operations are
uncertain

= the imposition of an eligibility criterion for BL@aises concerns of discrimination,
which would be inconsistent with the obligatiortie undertaking not to
discriminate between CBH’s trading arm and thirdypaxporters

= negative impacts on competition in related marketsng from differential
treatment of exporters in accessing the port.

The ACCC notes that the Revised Draft has not dediuthe two-tiered capacity
allocation model and retains the auction systenthferallocation of port terminal
capacity. The ACCC notes that it is open to CBlgrmpose a variation to an
accepted undertaking, under s. 44ZZA(7)(b) of tAGNd it may in future

following consultation with industry wish the ACQG consider a revised version of

a BLC system, which addresses ACCC concerns witlagiproach as contained in the
Proposed 2011 Undertaking.

These issues are discussed in Chapter 5 of this Deaision.

1.3.4 Variation of port terminal rules

Each of the 2009 undertakings accepted by the AGGlying to GrainCorp, CBH
and Viterra contain a version of the PTRs, witlr@cpss for their variation. These
differ to some extent between the different undentgs. Each port operator has
varied its PTRs since acceptance by the ACCC dfefelnt issues have arisen with
these variation processes.

In assessing the PTRs submitted by CBH and the\Rifigtion process, the ACCC
has taken into consideration the experience of ehtie port operators’ variation
processes because it considers that a consistertaah across the industry is
appropriate. Chapter 6.1 of this Draft Decisiors sett the minimum standards the
ACCC considers necessary for an efficient and parent PTR variation process.

The ACCC notes that the PTR variation process prows included in CBH'’s
Proposed 2011 Undertaking fulfil the minimum staddaand are appropriate.
However, the ACCC considers that the PTRs musare continue to be, a
comprehensive statement of CBH’s policies and phoes for managing demand for
the port terminal services — this minimum standanabt fulfilled and redrafting by
CBH is required.




The ACCC notes that the Revised Draft seeks toemddhe issue outlined above
with the inclusion of a new clause 10rhe ACCC is of the preliminary view that
this new provision fulfils the minimum standard lmgd above and is
appropriate.

This is discussed further in Chapter 6 of this DEadcision.
1.3.5 Variation to the Standard Access Terms

Each of the 2009 undertakings accepted by the AGGlying to GrainCorp, CBH
and Viterra contain provisions that enable the ppdrator to vary their standard
terms for access to port terminal services. Howemarontrast to the undertakings of
Viterra and GrainCorp, CBH has included a new miovi to its Proposed 2011
Undertaking (at clause 6.1(c)) which enables CBMaty its Standard Access Terms
on aunilateral basis (i.e. without a requirement for stakehota®rsultation or prior
notice to access seekers).

The Standard Access Terms, which include the Re¢er@rices and the Standard
Port Terminal Terms for port terminal services jdeva clear starting point for
negotiations between access seekers and CBH. &hd&t Access Terms are
critical in ensuring access seekers can effectimefyotiate with CBH and also assist
in ensuring that the costs of negotiation and/biti@tion are not excessive.

The ACCC considers that while all elements of tten8ard Access Terms are
subject to negotiation between CBH and access sgdke Standard Access Terms
represent an important starting point for thoseotiatjons and provide an appropriate
level of certainty and clarity for the parties s@gkto access port terminal services.

The ACCC is of the preliminary view that it is raggpropriate for CBH to be able to

unilaterally vary the Standard Access Terms bectuseavould result in a significant
reduction in the clarity and certainty providedctsstomers through the provision of

the Standard Access Terms in their negotiations @BH for access to port terminal
services.

The ACCC notes that the Revised Draft seeks toemddhe issue outlined above with
the amendment of subclauses 6.1(a), (c) and (djsamithe preliminary view that the
proposed changes adequately address its concerns.

This is discussed further in Chapter 6 of this DEadcision.

1.3.6 The ACCC'’s role under the Proposed 2011 Undertaking

The ACCC considers that the Proposed 2011 Undedadtiould provide for certain
powers and functions of the ACCC. These includesalranism allowing the ACCC
to object to a proposed variation by CBH, a spedifiormation gathering provision,
an approval power acknowledging that decision ntakimctions under the
undertaking may be undertaken by particular Comongss, and inclusion of an
explicit reference to the ACCC’s monitoring roldheTACCC considers that these
powers and functions should be consistent acresBtidertakings of all the port
operators.




CBH has proposed drafting in its Proposed 2011 dakieg to include an objection
notice power for the ACCC. However, the ACCC ish# preliminary view that the
proposed drafting by CBH is not appropriate. TheCACobjection notice provisions
included in CBH’s Proposed 2011 Undertaking shdadc&amended to remove the
mechanism allowing CBH to seek arbitration shotildispute an objection notice
issued by the ACCC with regard to a proposed \ianaif the PTRs. The ACCC
considers that it is not appropriate that regulattacisions of an independent
regulator be appealed through private arbitratitather, this is the proper role of the
Court.

The ACCC is of the preliminary view that an infortioa gathering power is
necessary to enable it to properly discharge thetions required by the Proposed
2011 Undertaking and this is an issue for whichAR&C considers a consistent
approach across the industry is appropriate.

CBH has proposed drafting in its Proposed 2011 dakieg to address these issues.
The ACCC'’s preliminary view is that the proposedfting is appropriate.

These issues are discussed in Chapter 4 of this Deaision.

1.3.7 Approach to pricing

Each of the 2009 undertakings accepted by the AGGlying to GrainCorp, CBH
and Viterra contain provisions requiring the pgretor to publish reference prices
for the supply of port terminal services. As thegmsed 2011 undertakings of each of
the port operators do not include ex ante pricing, ACCC is not assessing the
appropriateness of particular prices for port teahservices.

However, the ACCC has considered the prices um#e2®09 undertakings in order
to determine whether the publish-negotiate-arlategiproach to determining access
pricing has been effective. The assessment ofgpncthis context was particularly
important in the case of CBH given the concernsweae raised by third parties in
relation to CBH'’s pricing methodology. These comsgiocused mainly on the
following related issues:

= the level of transparency provided by CBH’s pric{egy. the extent to which
prices are provided on an itemised basis)

= the ability for exporters to determine the reaséeradss of CBH’s pricing on a
cost basis.

The ACCC is of the preliminary view that the CBHisproach to pricing under the
Proposed 2011 Undertaking is not appropriate ésds not provide a sufficiently
transparent baseline or starting point for effextiegotiations between CBH and
access seekers.

The ACCC is of the preliminary view that a relativéight-handed’ approach to
pricing be maintained in the Proposed 2011 Undettaland that CBH provide
additional information on the range of servicesazed by the reference prices and
the criteria required to qualify for those pric&éhis would provide an enhanced level
of transparency around the baseline prices andftirerprovide a greater level of




certainty and clarity for access seekers in negotis. The ACCC notes that access
seekers seeking to utilise non-CBH supply chaiaragements to bring grain to port
will also be in a better position to assess thearableness of any price differentials
they are charged by CBH for access to port terngaalices compared to those that
utilise CBH's up-countrgupply chain services. Access seekers who are eitabl
negotiate prices will be able to use the arbitrapoovisions in the undertaking.

The ACCC notes that the Revised Draft seeks toemddhe issue outlined above by
including a new clause 12.5 requiring that CBH wilblish the required details on its
website. The ACCC is of the preliminary view tha¢ proposed changes adequately
address its concerns.

These issues are discussed in Chapter 7 of thit Deaision.

A summary of the amendments that the ACCC consatersequired to the Proposed
2011 Undertaking is provided below at table 1.1.

Table 1.1: Required changes to the Proposed 2011 dbrtaking

Issue and ACCC proposed amendments to the Propos2dl11 Draft

Undertaking Decision
reference

Publication of information on Available Capacity ard Stock at Port at pp. 29-35
each of CBH's port terminals

In order to address issues relating to the shafiigformation between CBH
and its trading arm, the ACCC proposes the amentafetause 12 to
include:

= subsection (e): relating to information on Availapacity
= subsection (f): relating to information on StockPait

ACCC objection notice pp. 35-39

The ACCC proposes the amendment of the objectitineprovision drafted
by CBH to remove the mechanism allowing for CBHé®k arbitration

should it dispute the issuing of an objection oty the ACCC in relation tc
a proposed variation by CBH.

Capacity management — proposed two-tiered capacitllocation system | pp. 42-64

ACCC has weighed the matters it is required to hhagard to under

S. 4477(3) when deciding whether to accept an uakierg under Part 1A
and formed the preliminary view that the Proposetll2Undertaking is not
acceptable with respect to the capacity managearesntgements because i
considers that the identified concerns outweigh@otgntial benefits likely ta
flow from the proposed arrangements.

The ACCC proposes that CBH not proceed with thettered system and
that it maintain the auction system for the allaraof port terminal capacity

The ACCC also proposes that CBH publish its totallable port terminal
capacity independent of any up-country supply cleéments utilised to
bring grain to port.
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Issue and ACCC proposed amendments to the Propos2dl11

Undertaking

Variation of Port Terminal Rules

To ensure clarity and certainty for access seekeesACCC takes the
preliminary view that clause 10.1 of the Proposetil?2Undertaking should
be amended to provide that the PTRs must be, artthoe to be, a
comprehensive statement of CBH'’s policies and mos for managing
demand for the port terminal services

Draft
Decision
reference

pp. 65-70

Variation of Standard Access Terms

The ACCC considers that an appropriate alternatigehanism should be
drafted, which provides CBH with an ability to wai#rally vary the
Reference Prices but requires it to obtain ACCC @ for proposed
changes to the Standard Port Terminal Terms (asioed in the Port
Terminal Service Agreement at Schedule 2 of the&sed 2011
Undertaking).

pp. 70-74

Increased transparency measures in relation to porterminal service
pricing

The ACCC proposes to insert a provision to provbeeased transparency
around the specific services that are covered &égéhvice charges imposed
by CBH, including the criteria (if any) that musg batisfied in order to
gualify for any charges set out in the ReferenéecBr

pp. 75-82

1.4 Stakeholder views

The ACCC welcomes comments on the preliminary viewshis Draft Decision

regarding the Proposed 2011 Undertaking lodgediiy.C

Submissions must be forwarded by 5:00pnTaesday 13 September 201tb:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au
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2 Procedural overview

This chapter explains the process for the congiderady the Australian Competition
and Consumer CommissioACCC) of the access undertaking received from Co-
operative Bulk Handling LimiteddBH) on 31 March 2011 for consideration under
Division 6 of Part llIA of the CCA (th@roposed 2011 Undertaking

2.1 CBH’s Proposed 2011 Undertaking

Under Division 6 of Part IllA of th€ompetition and Consumer A2910 (Cth)
(CCA) (previously theTrade Practices Act974 (Cth)), the ACCC may accept an
undertaking from a person who is, or expects tdal®eprovider of a service, in
connection with the provision of access to thatiser

The ACCC received the Proposed 2011 Undertakingloiarch 2011.

The Proposed 2011 Undertaking relates to the pmvief access to services for the
export of bulk wheat at grain port terminals opeddby CBH in Western Australia.

CBH has submitted the Proposed 2011 Undertakirga@ordance with legislative
requirements under th&heat Export Marketing A@008 (Cth) WEMA), further
details of which are set out in Appendix 2.

In addition to the Proposed 2011 Undertaking, CBH provided a Revised Draft in
order to address the concerns raised by the ACC&Lpraliminary basis. The
relevant amendments proposed by CBH in the Rebsatft to the Proposed 2011
Undertaking are detailed under each relevant chapthis Draft Decision. A
preliminary view as to the appropriateness of tinerdment proposed is also
discussed.

2.2 Submissions from CBH

CBH has provided the following information in respef the Proposed 2011
Undertaking:

initial supporting information provided on 31 Mar2@11

= aresponse to an ACCC s. 44ZZBCA request for inédion issued on
6 May 2011, provided 13 May 2011

= a submission in response to the ACCC'’s Issues Rap20 May 2011
= asubmission in response to third party submissiont4 June 2011

= aresponse to an ACCC s. 44ZZBCA request for infdion issued on
30 June 2011, provided 5 July 2011

= aresponse to an ACCC s. 44ZZBCA request for in&tion issued on 7 July
2011, provided 12 July 2011

= a submission following a meeting with the ACCC oduly 2011, provided on
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18 July 2011.

CBH has also referred to information it submittedelation to the 2009 Undertaking,
provided on 14 April 2009.

2.3 Public consultation process to date
Section 4427ZBD(1) of the CCA provides that the AC@@y invite public
submissions on an access undertaking application.

The ACCC published an Issues Paper on 21 April 20difing submissions on the
Proposed 2011 Undertaking. The ACCC directly nedifapproximately 200
stakeholders, including accredited wheat exportgesn growers, farming
organisations and state regulatory bodies, of thigconsultation process.

2.3.1 Submissions received

The ACCC received public submissions from the feitay parties in relation to the
Proposed 2011 Undertaking:

= Australian Grain Exporters AssociatioRGEA)

= Emerald Group AustralisdEfmerald)

= Freight and Logistics Council of Western Austrgf& CWA )
= Gavilon Grain Australia Pty Ltd3avilon)

= Louis Dreyfus Commodities Australiaquis Dreyfus)

= Pastoralists’ and Graziers’ Association of WRAGA)

=  Plum Grove Pty LtdRlum Grove)

= Queensland Rail National Freigl@RNF)

=  Wheat Exports AustralidaEA).

2.4 Confidential submissions

The ACCC acknowledges the need for a balance batpeenitting the provision to

a regulator of relevant information on a confidahtiasis, where that information is
commercially sensitive or otherwise confidentiaigdahe need to allow parties whose
legitimate interests are likely to be affected byaaministrative decision the
opportunity to respond to relevant material. Irstt@gard, the ACCC notes that a
party may request that the ACCC not make the wbofgart of a submission
available for confidentiality reasofs.

In the current context, the ACCC considers tha balance is adequately found by
giving weight to comments made in public submissj@nd considering comments
made in confidential submissions only where sughroents are relevant,

2 Competition and Consumer Act 20(Tth), s. 44ZZBD.
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determinative of a particular issue and contrilmatesiderations not already dealt with
in a public submission.

The ACCC strongly encourages parties who intergrd@ide submissions on the
ACCC'’s Draft Decision to make public submissiongether or not they wish to
make a confidential submission as well. Unlessharsssion is marked confidential, it
will be made available to any person or organisatio request. The sections of
submissions that are confidential should be claeddntified, with reasons as to why
they are confidential.

Further details as to how the ACCC deals with imfation provided to it are available
in theAustralian Competition and Consumer Commissionraliah Energy
Regulator Information policpublished on the ACCC’s website.

2.5 Indicative timeline

Under the CCA, the ACCC must make a decision oacaess undertaking
application within 180 days of the day it receitld application. The clock may be
stopped during the 180 day period when:

® anotice is given under s. 44ZZBCA(1) requestirfgrimation in relation to the
application

= anotice is published under s. 44ZZBD(1) invitingofic submissions in relation
to the application

= an agreement in writing between the ACCC and tbeiger of the service is
made in relation to the application (s. 44ZZBC(4)).

The clock has thus far been stopped twice andt#tetsry time limit for the ACCC
decision has been extended by:

= 29 days for consultation on the ACCC Issues Paper
= 7 days for the ACCC'’s request for information unse44ZZBCA
= 21 days for consultation on this Draft Decision.

The statutory time limit for the ACCC decision newpires on 9 December 2011.
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2.6 Consultation on the Draft Decision

The ACCC invites submissions from interested paie its Draft Decision regarding
CBH's Proposed 2011 Undertaking. Submissions meisbtwarded by 5:00pm on
Tuesday, 13 September 201ib:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

Submissions are to be sent preferably by emaMianrosoft Word or other text
readable document form.

2.6.1 Confidentiality of submissions

As indicated above, the ACCC acknowledges the fareal balance between
permitting the provision to a regulator of relevarformation on a confidential basis,
where that information is commercially sensitiveotrerwise confidential, and the
need to allow parties whose legitimate interestdikely to be affected by an
administrative decision the opportunity to resptmdelevant material.

However, the ACCC strongly encourages parties wbend to provide submissions
on the ACCC'’s Draft Decision to make public subnaiss. Unless a submission is
marked confidential, it will be published on the BC'’s website. The sections of
submissions that are confidential should be claddwntified, and reasons for the
claim for confidentiality provided.

2.7 Further information

The Proposed 2011 Undertaking and other relevatgrmal including supporting
submissions from CBH and submissions by interegséeties, are available on the
ACCC's website atvww.accc.gov.aly following the links to ‘For regulated
industries’ and ‘Wheat Export,’ or via the follovgiink: Wheat Exports: Port
Terminal Services Access Undertakings

If you have any queries in relation to the ACCQ'sgess, or to any matters raised in
this Draft Decision, please contact:

Ms Lyn Camilleri

Director

Transport & General Prices Oversight
Ph: (03) 9290-1973

Email: lyn.camilleri@accc.gov.au

Fax: (03) 9663-3699
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3 Decision framework

3.1 ACCC Draft Decision

The ACCC may reject an undertaking offered undet A if it thinks it
appropriate to do so having regard to the matiesied under s. 44ZZA(3) of the
CCA. These matters include the economically effitegperation of, use of and
investment in the infrastructure and encouragiogrssistent approach to access
regulation in each industry. Other matters spetiires. 44ZZA(3) are the pricing
principles specified in s. 44ZZCA, the legitimatesimess interests of the access
provider, the public interest, including the pubhterest in having competition in
markets, the interests of access seekers and bhayroatters the ACCC thinks are
relevant.

The ACCC recognises that CBH has provided the Peg@011 Undertaking to meet
the access test provisions of the WEMA and consittet the WEMA, and in
particular the rationale for inclusion of the acctsst in the WEMA, is a relevant
matter in assessing whether it is appropriate te@icthe 2011 Undertaking (refer to
Appendix 2 for further discussion on the legislatiramework). The ACCC further
considers that the experience under the 2009 Ualded is a relevant matter in
assessing the appropriateness of the Proposedtideltaking.

In reaching its Draft Decision the ACCC has hadardgo all matters in s. 44ZZA(3),
and is of the preliminary view that the 2011 Undkirig is not appropriate to accept
having regard to each of those matters. The AC&Xbasidered the views of
stakeholders in reaching this draft decision toavaept the 2011 Undertaking.
Submissions were received in response to an I$%a@s released on 21 April 2011.

This chapter sets out the framework the ACCC hatiexpin making its Draft
Decision not to accept.

3.2 Part llIA Access Undertaking

Division 6 of Part llIA of the CCA requires that assessing the Proposed 2011
Undertaking the ACCC must apply the test set ot #4ZZA(3), which provides
that the ACCC may accept the undertaking if it kkiit appropriate to do so, having
regard to the following matters:

= the objects of Part llIA of the CCA (s. 44ZZA(3){navhich are to:

o promote the economically efficient operation o w$ an investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets

o provide a framework and guiding principles to errege a consistent
approach to access regulation in each industry

= the ‘pricing principles’ specified in s. 44ZZCA tife CCA (s. 44ZZA(3)(ab)),
which provide that:
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0 regulated prices should be set so as to generpee®x revenue for a
regulated service that is at least sufficient t@ie efficient costs of
providing access to the regulated service or sesvic

0 regulated prices should be set so as to inclugééuarr on investment
commensurate with the regulatory and commerciksnisvolved

o allow multi-part pricing and price discriminatiorhen it aids efficiency

o not allow a vertically integrated access provideset terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesasohigher

0 access pricing regimes should provide incentivesdace costs or otherwise
improve productivity

= the legitimate business interests of the providene service (s. 44ZZA(3)(a))

= the public interest, including the public intergshaving competition in the
markets (whether or not in Australia) (s. 44ZZAE)(

= the interests of persons who might want accedseteervice (s. 44ZZA(3)(c))

= whether the undertaking is in accordance with aess code that applies to the
service (s. 44ZZA(3)(da))

= any other matters that the ACCC thinks are rele(@m4ZZA(3)(e)).

A key concept underpinning a number of the relevactors listed in s. 44ZZA(3) is
certainty and clarity. Sufficient certainty andrdhain relation to the terms, effect and
operation of the access undertaking is importabbth CBH and access seekers so
that all parties understand CBH'’s obligations aredable to enforce their rights.

Other matters
WEMA

TheWheat Export Marketing Act 20¢8th) WEMA ) requires that, in order to
export bulk wheat from Australia, exporters musdtfbe accredited by Wheat
Exports AustraliaWEA) as ‘fit and proper® The WEMA also provides that parties
seeking bulk wheat export accreditation that alewipe ‘port terminal services’
must satisfy an additional ‘access test’.

The access test is satisfimder aliaif the ACCC has accepted from a person who
owns or operates a port terminal facility usedrtovjgle a port terminal service an
access undertaking under Division 6 of Part IlIAltd CCA and that undertaking
relates to the provision to accredited wheat exgpsmf access to port terminal
services for purposes relating to the export ok wheat.

3 Wheat Export Marketing Act 2008, 24.
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On 29 September 2009, the ACCC accepted an undegtllkm CBH. The 2009
undertaking is due to expire on 30 September 2011.

2009 Undertakings

In addition, the ACCC considers that the operatib&@BH’s 2009 Undertaking, and
the performance of the 2009 undertakings for gtioer operators, are relevant
matters in the assessment of CBH’s Proposed 20#&rtaking. Through the
operation of the 2009 Undertakings, the ACCC haseghinsight into the effect of
the undertakings in practice. Further, many ofpttevisions CBH proposes be
included in its 2011 undertaking are the same grorns found in its 2009
Undertaking.

Further discussion of the decision-making framewaak be found in Appendix 2.

3.3 Proposed 2011 Undertaking

The Proposed 2011 Undertaking lodged by CBH on aickl2011 is in essence a
roll over of the 2009 undertaking attaching thetH@rminal Rules as varied in
accordance with the 2009 undertaking released ddctdber 2010.

The Proposed 2011 Undertaking includes changes to:

= accommodate potential changes to the regulatonyevweork for exporting bulk
wheat

® provide greater clarity in relation to the proctssissuing notices and other
communications

= CBH’s port terminal capacity allocation system

= provisions for the variation of the Standard Accésams
= the definition of ‘dispute’

= provisions for the variation of the PTRs

= other specific provisions of the Proposed 2011 Wiadteng.

Where a change is a material departure from th® R@dertaking, the effect of the
change is described and discussed in this Drafisioec

In addition to the changes proposed by CBH, the B®@s, having regard to the
operation of the 2009 Undertakings and the relefators that are prescribed by

S. 44Z7A(3), determined that some provisions of26@9 Undertaking rolled over
into the Proposed 2011 Undertaking are no longpraggiate. The relevant
provisions are discussed in the relevant the chapfehis Draft Decision. Further, in
relation to some matters, increased transpareneyisred in order to provide
sufficient certainty and clarity to CBH and accesskers. As discussed above, such
certainty and clarity is in the interests of botBHCand access seekers. Suggestions
on how this could be achieved by way of amendmientise Proposed 2011
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Undertaking, for example to the price and servimesided, are discussed in the
relevant chapters.

It is in the interests of access seekers, andmpetition in related markets, that
CBH's operations in relation to the export of bulkeat are conducted on a non-
discriminatory basis, in a manner that is clear @adsparent, and with recourse to
adequate and swift dispute resolution procedurdéisarevent of dispute between CBH
and access seekers. Such measures could be &irédregthened by increased
oversight by the ACCC. Suggestions on how thatased oversight could be
achieved, while having regard to CBH's legitimatssiness interests to have
flexibility in managing its operations, are discedsn Chapter 4 of this Draft
Decision.
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4  Overall approach of Proposed 2011
Undertaking

4.1 CBH’s Proposed 2011 Undertaking

The Proposed 2011 Undertaking relates to the pmvid access to port terminal
services for the export of bulk wheat at four grt@mminals operated by CBH in
Western Australia. These terminals are Albany, Espee, Geraldton and Kwinana.

The Proposed 2011 Undertaking lodged by CBH on aick2011 rolls over many
of the provisions of the 2009 Undertaking but afssudes a wide range of proposed
changes. In particular, the Proposed 2011 Undegakicludes changes to:

= CBH'’s port terminal capacity allocation system

= provisions for the variation of the Standard Accéeems

= the definition of ‘dispute’

= provisions for the variation of the PTRs

= other specific provisions of the Proposed 2011 Uadteng.
CBH submits that these changes are necessary to:

= improve the clarity and utility of the access undking

= address concerns or implement suggested changeshyade ACCC,
Productivity CommissionRC) and/or interested parties

= enable the Proposed 2011 Undertaking to replac2@f® Undertaking without
undue uncertainty or disruption to businéss.

Where a change is a material departure from th® 2B@lertaking, the effect of the
change is described and discussed in this Drafisioec The appropriateness of each
of the relevant material changes to the 2009 Uadlerg is considered with reference
to the factors listed under s. 44ZZA(3) of the CCA.

This chapter considers the general approach adapted Proposed 2011
Undertaking, including whether it is appropriatattthe relatively ‘light-handed’
approach to access provision established in the Po@lertaking be maintained.

4.2 General application of the publish-negotiate-arbitr ate
framework

CBH has proposed to roll forward the ‘publish-neggetarbitrate’ model from the
2009 Undertaking. This model provides that:

4 CBH, Public submission to the ACCC: Port Terminal Serviceléftaking 31 March 2011, p. 2.
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= CBH will offer to supply the standard port termisarvices to access seekers on
standarcpublished non-price terms and conditions (Standard Port Tream
Terms). In providing access to port terminal sexsjcCBH must not discriminate
between access seekers and its own trading arm, @&H.

= CBH must, for access to each standard port termseraice publish the Standard
Port Terminal Terms and Reference Pric&suidard Access Termpson the
CBH website.

= CBH will enter intonegotiationswith access seekers for the provision of access
to port terminal services on terms that vary frowe $tandard Port Terminal
Terms and/or reference prices. Both parties mugbtiee in good faith in
accordance with the terms of the Proposed 2011 fthideg. The negotiations
will be finalised by the execution of an accessagrent.

= Any dispute, except those in relation to executambss agreements, the PTRs or
price variations to reflect CPI changes, will bealeed in accordance with
clause 8 of the Proposed 2011 Undertaking. Clayse\8des a process whereby
disputes may be escalated from negotiation to rntiedi#o arbitration .

4.2.1 Publication

Under the publish-negotiate-arbitrate approachPitoposed 2011 Undertaking
provides that CBH will publish:

= the Standard Access Terms (which includes ReferBrices and Standard Port
Terminal Terms) on which it will provide accesst®port terminal services

= other information in relation to the operation @K's port terminals, including
key port information and performance indicators.

The ACCC considers that the broad approach of higations under the 2009
Undertaking relating to the publication of inforneait are appropriate having regard
to s. 44ZZA(3)(c). This is mainly on the basis ttia publication of the relevant
information, particularly in relation to the ovdraperation of the port and service
standards, provides access seekers with an apgpefavel of clarity and certainty in
their negotiations with CBH. However, the ACCC ddess that the obligations
concerning publication of information need to bresgthened in some respects.
These areas are discussed later in this chapter.

Some of the provisions contained in the Proposdd 2(hdertaking which relate to
the publication of the Standard Access Terms haes bedrafted by CBH from the
2009 Undertaking. The details of the relevant clearagye addressed below.

Publication of Standard Access Terms
Subclause 6.1 of the Proposed 2011 Undertakingrrglto the publication of the
Standard Access Terms has been revised from tHe200ertaking with:

= the replacement of all references to ‘price and-piace’ terms with ‘Standard
Access Terms’
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= the replacement of the term ‘PTSA’ with ‘a standsetl of terms and conditions
for the supply of Port Terminal Services (Stand@odt Terminal Terms)’

= the inclusion of a provision at subclause 6.1(a} tllows CBH to unilaterally
amend the Standard Access Terms (this issue iesgkdt in detail at Chapter 6.2
below)

= the replacement of ‘an indicative PTSA’ with ‘Staind Port Terminal Terms'.

The Standard Port Terminal Terms are set out irr@de 2 of the Proposed 2011
Undertaking.

The Standard Access Terms on which CBH will oféeptovide access are to be
published on its website no later than 31 Augustamh year in accordance with
subclause 6.1(a) and will apply for the season cenuimg that year, unless varied
under subclause 6.1(c). Where CBH varies its Stanflecess Terms, it must provide
copies to the ACCC within two business days of [malblon.

A detailed discussion on the Standard Access Tarmdgshe proposed ability for CBH
to vary these unilaterally follows in Chapter 6&2dw.

Publication of other information

The provisions relating to the publication of keyrtanformation in the Proposed
2011 Undertaking are unchanged from the 2009 Uakiiexq.

Clause 12(a) of the Proposed 2011 Undertaking regjtihat CBH publish on a
monthly basis the total amount of bulk wheat arieéograin situated at each of its
port terminal facilities.

Clause 12(b) of the Proposed 2011 Undertaking regtihat CBH publish an updated
shipping stem on a daily basis. This provisione@# the continuous disclosure rules
contained in the WEMA.

Publication of key service standards

Clause 12(c) of the Proposed 2011 Undertaking reginat CBH will publish on its
website a range of key performance indicators, quaaterly basis. The indicators
that will be published include:

= average number of days between the ETA (as deim#te PTRS) on original
vessel nomination and the date of the presentafitile Notice of Readiness (as
defined in the PTRS)

= average number of days between presentation otiaéNaf Readiness and
Commencement of Loading (as defined in the PTRsydesels that arrive within
their contracted Shipping Window (as defined in BidRs)

= average number of days between presentation otiaéNaf Readiness and
Commencement of Loading for vessels that arriveidattheir contracted
Shipping Window
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= number of vessels rejected in the year to date

= number of vessels presenting a Notice of Readioetssde of the contracted
Shipping Window in the year and month to date

= guantum of tonnes of wheat exported in the yeamaowith to date

number of vessels loaded in the year and montlat®. d

CBH has included an additional provision at clai®gl), which provides that CBH
will notify the ACCC within five business days thahas published a report on its
website under clause 12(c).

Voluntary information

In addition to the information which CBH is requdrto publish pursuant to the 2009
Undertaking, CBH publishes certain information tsnwebsite on a voluntary basis.
This includes the publication of:

= a ‘Harvest Shipping Capacity’ table that indicates total available capacity in
relation to each of CBH’s port terminals during gfied periods

= an ‘Estimated Annual Shipping Period Capacity’ ¢alhlat indicates the total
available capacity in relation to each of CBH’stgerminals during specified
periods

= an ‘Annual Period Spare Capacity’ table that presidn indication of the ‘spare
capacity’ that is available at each of CBH’s perttinals during specified
periods.

Neither the 2009 Undertaking nor the Proposed 20idertaking imposes a
requirement on CBH to publish the above capaciiyrmation.

Revised Draft

In order to address preliminary concerns raisethbyACCC in relation to the
provision of information, CBH has:

= provided amended drafting of clause 6.1(a) in otdelarify provisions regarding
publication of the Standard Access Terms

* included new provisions at clause 12.4 (in relatmavailable capacity) and 12.5
(in relation to stock at port).

These new provisions are discussed in further Idetéow.

4.2.2 Negotiation

Clause 7 of the Proposed 2011 Undertaking prouitgsaccess seekers may agree to
acquire port terminal services from CBH on the 8#ad Access Terms (under clause
7.5) or negotiate for terms and conditions thay¥eom the Standard Access Terms
(under clause 7.6). The Standard Access Termsactdefault’ set of terms and
conditions for the supply of port terminal serviégsCBH.
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Clause 7 of the Proposed 2011 Undertaking furtheriges that each of CBH and the
access seeker must negotiate in good faith foathess seeker’s access to port
terminal services or in relation to a request byH3B vary an access agreement in
accordance with clause 7.6.

Clause 7 also prescribes the process that negoisatnust follow. In brief, the
process requires the access seeker to make a ireglnnquiry followed by the
lodgement of a formal Access Application. The asaeeker and CBH then enter
into a formal period of negotiation which culmiraia the execution of an Access
Agreement.

If the parties are not able to reach agreementbenerms of the Access Agreement,
then pursuant to clause 7.6(e), the matter wilktitute a Dispute which CBH or the
access seeker may refer to arbitration under cléudse

The negotiation process in the Proposed 2011 Usikiag contains a number of
material changes to that in the 2009 Undertakimgjuding:

(a) the addition of clause 7.6(e)(ii), which effectiyeitates that where an applicant
has negotiated in good faith but does not consid has negotiated in good
faith, the matter will constitute a Dispute unde provisions of the Proposed
2011 Undertaking

(b) the inclusion of clause 7.7, which imposes a 15&eaber deadline for any
Access Agreements to be executed, otherwise tHeappmust resubmit its
application after the conclusion of the initial aian process (i.e. after the first
auction of the season for port terminal capacity @en completed).

4.2.3 Arbitration

Clause 8 of the Proposed 2011 Undertaking conthasdispute resolution
mechanism. ‘Dispute’ is defined by the Proposedl20tdertaking to exclude any
disputes that are raised with relation to:

= executed Access Agreements

= the terms of the initial Standard Port Terminalriigor the Standard Port
Terminal Terms applying at the time of the Accegplication

= adecision by CBH to vary the prices at which Hamtminal Services are
provided to reflect changes to the Perth (All G®uponsumer Price Index.

The Port Terminal Services Agreement and the Pemininal Rules include internal
dispute resolution procedures.

The Proposed 2011 Undertaking is a roll forwarthefdispute resolution procedures
as they appear in the 2009 Undertaking with sonaagés, including:

= the inclusion of additional text at clause 8.4¢&)jch provides that the ACCC
may not make a determination which would have ffexeof settings the terms
and conditions of access to Port Terminal Senircesspect of any period
following the expiry of the Proposed 2011 Undenbaki
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= the inclusion of clause 8.5(g), which stipulatest tiheCommercial Arbitration
Act 1985WA) will apply to any arbitrations conducted

= the inclusion of clause 8.6(c), which provides thatarbitrator may not make a
determination which would have the effect of sgithe terms and conditions of
access to Port Terminal Services in respect ofpanipd following the expiry of
the Proposed 2011 Undertaking.

In brief, the Proposed 2011 Undertaking requiretigmto trigger the dispute
resolution mechanism by issuing a dispute notite Jarties are then required to
negotiate in good faith in an attempt to reachlcgsm.

If the parties are not able to reach resolutionufh informal negotiation, the parties
may then agree to either or both informal and fédmmediation. If mediation is
unsuccessful, then the parties can elect to havdiipute escalated to arbitration. If a
dispute is escalated to arbitration, the ACCC rbesadvised and may elect to
arbitrate the dispute.

To date, no formal disputes have been raised patrso&lause 8 of the 2009
Undertaking.

4.2.3 Non discrimination - no hindering access provision S

Key features of the 2009 undertaking are the roboastdiscrimination and no
hindering access provisions. These provisions baea rolled forward in the
Proposed 2011 Undertaking. In summary:

= the non-discrimination provision (clause 6.2) si@pes that CBH must not
discriminate in favour of its own trading businesdlifferentiate between
customers except to the extent that the cost ofigiray services to a customer is
higher than the cost of providing the same servicegher customers. The ACCC
notes that clause 6.2(c) is a new provision progpptgeCBH in response to issues
raised in the ACCC'’s GrainCorp Draft Decision, whabliges CBH to provide a
copy of its access agreement with its trading armmé ACCC

= the no hindering provision (clause 10.8) stipuldlet CBH shall not engage in
conduct for the purpose of preventing or hindeangess to port terminal services
by existing customers or applicants.

4.2.4 Audit provision

Clause 6.3 of the Proposed 2011 Undertaking preuidat the ACCC may appoint an
auditor to provide a report in relation to CBH swaliance with the
non-discrimination clause up to twice in a year.

Schedule 8 of the Proposed 2011 Undertaking ptesscthe manner in which an
auditor is appointed (including qualifications)etbcope of that audit and the
limitations on the audit process.

To date, the ACCC has not directed an audit todneed out on CBH’s compliance
with the non-discriminatory access provision.
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4.2.5 CBH and third party submissions

A summary of all CBH'’s public submissions and sugsitns received from
interested third parties in relation to the publnggotiate-arbitrate framework is
provided at Appendix 4 (section A).

426 ACCC view

4.2.6.1 Publish-negotiate-arbitrate approach

In the 2009 Final Decision to accept the CBH preplosndertaking, the ACCC took
the view that the ‘publish-negotiate-arbitrate’ eggch was appropriate as opposed to
ex ante price regulation, provided that the medrasigiving effect to the
publish-negotiate-arbitrate model are robust aqgbsried by non-discrimination
obligations and appropriate transparency measures.

In taking the view that the less prescriptive ‘psilinegotiate-arbitrate’ approach was
appropriate, the ACCC noted the specific featufédbebulk wheat export industry at
that time. Specifically, the ACCC noted in its Hibeecision that:

The ACCC acknowledges that in regulating the ingudtiring a transitional phase there
is a risk that regulation that is not appropriateyrdistort the effective development of
that industry, and that the ACCC considers that tisk is particularly pertinent to the
regulation of prices. That is, the ACCC is mindbfithe possibility that, despite best
intentions, setting regulated prices for port tewhiservices at the current time may
unnecessarily constrain the ability of the industrgevelop and effectively respond to
changing circumstances that are not foreseeate giresent, and that such an outcome
would not be in the public interet.

The ACCC also noted the limited duration of the 2Qhdertaking and the
possibility of more prescriptive regulation in téeent that the
‘publish-negotiate-arbitrate’ model proved inefiget

The ACCC considered that the ‘publish-negotiatatate’ approach adopted in the
2009 Undertaking was appropriate as it balancedulseness interests of CBH (refer
s. 44ZZA(3)(a)) with the interests of access sexekefer s. 44ZZA(3)(c)). This is
because the ‘publish-negotiate-arbitrate’ modeVpies a framework within which:

= an appropriate level of information is provided pigblication to enable access
seekers to negotiate from a sufficiently informedipon

= adefined process is set out for the conduct obtiatipns

= parties can seek mediation or arbitration shoulddasputes arise during the
negotiation process.

However, the ACCC considered that a lack of clantthe drafting of clause 6.1(a)
could result in confusion and lack of certainty &mcess seekers and that it was in
their interests and the interests of CBH that thiegation to publish Standard Access
Terms be clarified. The ACCC is of the preliminargw that the Revised Draft
includes amendments to clause 6.1(a) that adeguaddless these concerns.

5 ACCC, Co-operative Bulk Handling Ltd Port Terminal Sergigéccess Undertaking: Decision to Acc&l$t
September 2009, p. 138.
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The second objective of Part IlIA provided for id4AA is to provide a framework
and guiding principles to encourage a consisteptageh to access regulation in each
industry. In maintaining the publish—negotiate—dbe model across each of the bulk
wheat access undertakings, it is the ACCC'’s vieat this provides a consistent
approach to access regulation in the bulk wheabrexpdustry.

In the absence of a compelling reason to depart thos model, it is the ACCC’s
preliminary view that the publish—negotiate—arhé@riramework, as embodied in the
Proposed 2011 Undertaking, supported by robustdigsrimination and no hindering
access provisions, is appropriate. Such a framewgdrkthe interests of access
seekers, given that those provisions promote taiess to port terminal services, and
is also in the legitimate business interests of GiBtde it can negotiate terms and
conditions that allow for the efficient operatiohits business of providing port
terminal services.

However, there are a number of issues where the@&fhisiders amendments are
required from the approach adopted in the 2009 Wakieg to the Proposed 2011
Undertaking. The relevant changes are considenggbppate having regard to
various factors under s. 44ZZA(3), which are disedglsbelow.

4.2.6.2 Non discriminatory access — No hindering access
In its decision to accept the 2009 undertaking ABEC was of the view:

...that it is appropriate that CBH’s April Undertagiimcludes a non-discriminatory
access clause obliging it to not discriminate agfadiccess seekers in favour of its
affiliated trading business.

A robust non-discriminatory access clause is aroitamt regulatory tool that can be
used to constrain the behaviour of a verticallggnated owner of a key infrastructure
facility. This is because many of the benefits afess to infrastructure can be lost if
measur(;,\s are not put into place to control poteatif-competitive leverage into related
markets’

In relation to the no hindering access provisible, ACCC took the view that such a
clause is consistent with the objective of the WEMAnsuring that vertically
integrated bulk handling companies provide fair almdsparent access to their
facilities to other accredited exporters.

The ACCC remains of the view that it is appropridu# the non-discriminatory
access and no hindering access provisions remaingheegard to the public interest
in having competition in markets (refer s. 44ZZA3) and the interests of access
seekers (refer s. 44ZZA(3)(c) and s. 44ZZA(3)(®)Xhe extent that these provisions
prevent CBH from discriminating in favour of itdated trading firm, CBH Grain,
and enable access seekers to obtain access agraaddransparent basis. In addition,
it remains appropriate that such provisions aresgmdned by the audit provision as
proposed in the Proposed 2011 Undertaking as tiliprovide an enhanced level of
transparency around CBH'’s supply of port termimaVies.

5 ACCC, Co-operative Bulk Handling Limited Port Terminal @iees Access Undertaking: Decision to Accgpt,
September 2009, pp. 201-202.
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However, consistent with the ACCC'’s approach irbDiexision to Accept the
GrainCorp proposed 2011 undertaking and its ongagsgssment of the proposed
2011 undertakings of ABA and Viterra, the ACCC ddess that in order to
determine if CBH is discriminating between thirdtyaaccess seekers and its own
trading arm, it is necessary to know what thoseseof trade are. The ACCC takes
the view that this is a common issue across ingastd considers a consistent
regulatory approach to be appropriate, consistéhtsv44AA(b) of the CCA. This is
because each of the port operators will have aocuted access agreement with their
respective trading arms — and access to thoseragreg will enable the ACCC to
audit each port operator’s compliance with thespeetive non-discrimination
provisions, which are key provisions underpinniagleof the proposed 2011
undertakings. Additionally, each of the port opergit2011 proposed undertakings
contain a similar non-discrimination clause. Hetiwre will be a significant level of
similarity between the information required to monicompliance across all of the
port operators.

In response to this issue, CBH has drafted a newigion to the Proposed 2011
Undertaking requiring CBH to provide the ACCC witltopy of the access
agreement entered into with its own trading armHG®ain. The relevant provision
is at clause 6.2(c), which states that:

Within five Business Days of executing an Accesse&gnent with its own trading
business, the Port Operator must provide to the @@Copy of that Access Agreement.

The ACCC is of the preliminary view that the ingtusby CBH of clause 6.2(c) in

the Proposed 2011 Undertaking is appropriate haxdggrd to s. 44ZZA(3)(b), (c)
and (e) to the extent that it prevents CBH fronf-gegferential treatment at the port
and enables access seekers to obtain access iomardfransparent basis. The ACCC
considers that clause 6.2(c) will assist in prengn€BH from discriminating in

favour of CBH Grain and will assist access seekeabtaining access on non-
discriminatory terms. Furthermore, the proposedigron will assist the ACCC in
determining whether CBH has complied with its nasecdmination obligations by
enabling the ACCC to compare the terms and conmditad service offered to third
parties, relative to what CBH offers CBH Grain.

4.2.6.3 Audit

The ACCC notes that the audit provision at clau8eo6the 2009 Undertaking, and
rolled forward in the Proposed 2011 Undertaking, Yt to be used.

In its decision to accept the 2009 Undertaking AR C took the view that:

In order to assist the ACCC to monitor complianétwhe non-discrimination clause
and assist in ensuring access to port terminalcgs fair and transparent, the ACCC
considers that it would be appropriate for CBH'-dertaking to provide for an annual
audit of compliance with the non-discriminationusa’

However ‘in order to avoid the undesirability ofposing regulation that is not
appropriate at a time when the industry is newdgialised and in transition’, the
ACCC thought that the 2009 Undertaking would berappate if:

" ACCC, Co-operative Bulk Handling Limited Port Terminal @iees Access Undertaking: Decision to Accgpt,
September 2009, p. 210.
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= an audit could be carried out at the directiorhef ACCC (which may occur, for
example, in response to allegations of discrimamgti

= the audit is not carried out more than twice inrgyerelve month$.

The ACCC remains of the view that it is appropriateetain the audit provisions as
drafted having regard to the interests of acceslsess, since this provision and the
non-discrimination provisions will act to deter CBtdm discriminating in favour of
its own operations to the detriment of third patgess seekers. In particular, the
audit provisions will assist the ACCC in determiiwhether CBH has complied with
its non-discrimination obligations, and thereforieether access seekers have been
able to access port terminal services on a fairtemsparent basis.

4.3 Publication of information and ring fencing

4.3.1 The Proposed 2011 Undertaking

4.3.1.1 Publication of port information

Clause 12 of the Proposed 2011 Undertaking req@Bzs to publish certain
information relating to the provision of port termal services. This information will
assist access seekers in their negotiation oktimest of access, and increase the
transparency of CBH’s port terminal service operai

Sub-clauses 12(a) and (b) of the Proposed 2011 ntikiley are unchanged from the
2009 Undertaking, and require CBH to publish infation on:

= the total amount of bulk wheat and total amourgrain other than Bulk Wheat
situated at each of CBH’s port terminals on a migrithsis

= vessel nominations received by CBH on its shipgitegn on a daily basis.

CBH also voluntarily publishes certain addition#brmation on its website in
relation to total capacity at each of its port teras and available spare capacity (see
4.2.1).

4.3.1.2 Information Sharing between CBH and CBH Grain

At the time of lodgement of the CBH Notification 2008? interested parties
expressed the concern that there was a potentitiidanotified exclusive dealing
conduct to confer an information advantage withiem €BH Group to the anti-
competitive detriment of other grain traders. Isp@ense to these concerns, CBH
developed ring-fencing arrangements to separate’ €Bidrketing subsidiary, CBH
Grain Pty Ltd CBH Grain), from CBH’s other businesses. These ring-fencing
arrangements do not separate CBH’s up-countryggaaad handling operations from
its port terminal operations but are aimed at i&sgtg the flow of information
between CBH and its trading arth.

8 ACCC, Co-operative Bulk Handling Limited Port Terminal @iees Access Undertaking: Decision to Accept,
29 September 2009, p. 210.

9 CBH notification N93439, 11 June 2008.

10 CBH, Submission to the ACGB1 March 2011, p. 23.

29



On 29 June 2011, the ACCC revoked CBH Notificati98439 from 1 May 2012.
CBH has sought review of that decision by the Aalstn Competition Tribunal. CBH
is able to continue to engage in the notified camdvhile the application for review
is considered but will not be able to engage inctveduct if the Tribunal affirms the
ACCC's decision to revoke the notification. In dsussion made prior to the
ACCC'’s revocation of the notification, CBH submdtthat if the notification was
revoked it may retain some of the ring fencing meas in order to assure itself of
compliance with its contractual obligations andantanage risk under the CCA.

CBH has submitted that it may retain some of thg fencing measures in order to
assure itself of compliance with its contractudigations and to manage risk under
the CCA™

Notwithstanding the absence of ring-fencing arramgets, CBH submits that robust
mechanisms are already in place to prevent thenghaf non-public marketing
related information between CBH and CBH Grain. &mample, the Proposed 2011
Undertaking contains a non-discrimination provisiouatlined at clause 6.2, which
relates to the provision of access to CBH’s parhieal services to third party clients.
In particular, this provision stipulates that CBHishnot discriminate between
different access seekers and its own trading aBi ftirther submits that using
information it obtains by virtue of being a verligantegrated port terminal operator
to provide its own trading arm with preferentiaatment would be considered a
breach of the Proposed 2011 Undertaking.

Furthermore, CBH states that the operation of clenfiiality obligations under its
access agreements with exporters also preventsf@iisharing the confidential
information of those exporters, which CBH receigsgort operator, with any other
third party (including CBH Grain?

4.3.2 CBH and third party submissions

A summary of all CBH’s public submissions and sutsians received from
interested third parties in relation to informatjaublication and ring fencing is
provided at Appendix 4 (section F).

4.3.3 ACCC view

4.3.3.1 Ring fencing and access to information

In its Final Decision on CBH’s 2009 Undertakinge thCCC noted that it was not
necessary for ring-fencing measures to be inclunléige 2009 Undertaking at that
time since the 2009 Undertaking contained:

= robust non-discrimination and no-hindering accéssses
= fair and transparent PTRs

= an obligation to publish certain information to be&h the potential for
information about port terminal services to be ugethe advantage of CBH’s
wheat exporting division.

11 CBH, Response to ACCC information requds May 2011, p.13
12 CBH, Response to ACCC information requds May 2011, p.11
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In assessing the Proposed 2011 Undertaking, theG\@iZes that no formal disputes
or substantial complaints have been raised inioglab the potential sharing of
information between CBH and its trading arm. Hawiegard to CBH’s legitimate
business interests, as required under s. 44ZZA(3N@ ACCC also acknowledges
the substantial costs involved in implementing saichngements.

An alternative to imposing formal ring-fencing maaisms is to require greater
transparency of information to all exporters iraten to both available port terminal
capacity and disaggregated stock at port informatimposing a formal obligation on
CBH to make such information available to all stakders is likely to be an effective
mechanism to prevent CBH from obtaining any undampetitive advantage it
possesses by virtue of its vertical integration arttierefore appropriate having
regard to the interests of access seekers in afgaiair and transparent access to port
terminal services (refer s. 44ZZA(3)(c) and (e)).

The ACCC is cognisant of calls by a number of ieséed parties for robust
ring-fencing measures to be included in the Propp@84.1 Undertaking and notes
that, once the regulatory framework to which CBldubject is more certain, any
future undertaking submitted by CBH may need tduithe robust ring-fencing rules
which cover CBH’s port operations.

The ACCC therefore considers that, provided CBHliphbs sufficient information
on the total available capacity and stock qualitigsaport terminals, ring-fencing
arrangements are not necessary at this point m fline reasons for this preliminary
view are detailed below.

4.3.3.2 Publication of key port terminal information

The ACCC notes submissions from third parties iatiingy that CBH should
be required to publish information relating to tb&al available capacity at
each of its port terminals, determined on the bafseach port’s ability to
load grain onto vessels and not on the up-counipply chain’s ability to
bring grain to port. The ACCC considers that pertrtinal capacity
information forms a part of the benchmark for tbencmencement of
negotiations around port terminal access, serviogng and performance.
The ACCC also considers that the publication dadltavailable port
capacity information would provide an appropriateel of clarity and
certainty for access seekers.

The ACCC considers that the obligation on CBH tblsi key port terminal
information under clause 12 of the 2009 Undertakiag appropriately balanced the
legitimate business interest of the provider ardititerests of persons who might
want access to the service by increasing transpri@mominations that have been
made and lessening the opportunity for CBH’s manigearm to misuse key port
terminal information relating to other wheat expost The ACCC considers that
clause 12 of the 2009 Undertaking, in combinatiath wformation voluntarily
provided by CBH on the available capacity at itgt perminals, has provided access
seekers with sufficient information on key operatibmatters at CBH’s port
terminals whilst not imposing unduly prescriptivgyulation on CBH.
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Currently, the voluntary information on availablerpterminal capacity published by
CBH on its website includes information on: EstiethAnnual Shipping Period
Capacity; Harvest Capacity; and Spare Capacitgi{ershipping stenty’

The ACCC acknowledges that any concerns relatigasharing of information on
total available capacity between CBH and CBH Geaain part alleviated by its
voluntary provision of this capacity informationwasll as by the operation of the
auction system itself, which provides a high lesairansparency in relation to the
capacity made available by CBH for allocation.

The ACCC considers that the combination of the ntalty information published by
CBH in relation to total available capacity wittettransparency provided by the
auction system has been of significant assistamegporters seeking to acquire port
terminal services. However, the ACCC notes thattrelable capacity information
provided by CBH voluntarily may be withdrawn at amye. Accordingly, the ACCC
considers that the obligation to publish informatan total and remaining available
capacity on a weekly basis at each of its port itesia should be included under the
Proposed 2011 Undertaking.

The ACCC does not consider that a formal obligatioder the Proposed 2011
Undertaking to publish information on total avalabnd remaining capacity at each
of its port terminals will impose too onerous atigdtion on CBH, particularly as
this is information that is already voluntarily prded by CBH.

In response to this issue, the Revised Draft preptise inclusion of a new clause
12.4, which provides for the following:

12.4 Capacity

(a) The shipping stem will provide information about tiotal capacity in relation to the
shipping windows available at each Port Terminalilffg and the amount of
capacity currently allocated at each Port Termiraility.

(b) Where the Port Operator varies capacity in relatioa shipping window available at
a Port Terminal Facility by more than + / - 5% fréime previously published
capacity, it will publish the revised capacity tw shipping stem within 2 Business
Days together with a brief explanation for the &don

The ACCC has formed a preliminary view that therapen of clause 12.4 and rule
11.4, together with changes as to how CBH detersnine estimated port terminal
capacity in 12.4(a), which are set out in 5.2.2,l&ely to address the ACCC'’s
concerns regarding publication of information omitable capacity.

4.3.3.3 Publication of information on stock at port

The PC reported that in relation to publicatiorstaick information:

Many in the industry thought that further detailefibrmation on stocks (for example by
grade and port zone) should also be made available.

13 These capacity tables can be foundtats://www.cbh.com.au/our-business/operations/pertvices.aspx
14 The ACCC notes that this issue is also a key cormiderof an efficient capacity allocation systend&sussed
in chapter 5.
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In this regard, the PC report recognised that ltpagcess to such information, while
other exporters do not, confers a commercial adgnbn CBH’s vertically
integrated operations:

the Commission acknowledges that unequal accesste disaggregated stocks
information confers a marketing advantage on taeitig bulk handling companies and
expects that greater disclosure of this informat@all participants would improve the
operation of the wheat market.

However, the PC Report concluded that:

the cost of imposing a mandatory information disate requirement on the bulk handlers
is expected to exceed the associated benefitsCohamission encourages the bulk
handling companies to disclose more disaggregatettsinformation on a voluntary
basis'®

The ACCC does not consider that a formal obligatioder the Proposed 2011
Undertaking to publish information on stocks attgdreach of its port terminals will
impose too onerous an obligation on CBH, partidylas this is information that it is
already likely to compile as port operator.

The ACCC agrees with the PC’s conclusion that msssg information on stocks at
port (which is not available to all marketers) ceyss a marketing advantage to CBH.
The ACCC considers that imposing a formal obligatimder the Proposed 2011
Undertaking requiring CBH to publish disaggregatédrmation on stocks at port for
each of its port terminals (as well as the othgrpart information required for
publication) would be an appropriate means of reduthe opportunity for CBH’s
marketing arm to misuse information it possessedgrye of being vertically
integrated. In particular, the ACCC considers BH should publish information on
the tonnage and type of all commodities, as welhagop three wheat grades, at each
port. This level of disaggregation would provideagapropriate level of transparency
to access seekers for whom access to such infematuld be of assistance in their
business planning.

In response to this issue, the Revised Draft preptise amendment of clause 12.1 to
provide for the following:

12.1 Stocks at port

(a) Subject to clause 12.1(b), each week during thre tdrthe Undertaking, the Port
Operator will publish in a prominent place on itshgite a statement of:

0] the total amount of Bulk Wheat situated at eacthefPort Terminal
Facilities;

(i) the total amount of grain other than Bulk Wheaiati¢éd at each of the
Port Terminal Facilities; and

(iii) the three grades of Bulk Wheat contributing thgéat tonnage at each
of the Port Terminal Facilities.

15 Productivity CommissionWheat Export Marketing Arrangements — inquiry repar.51, 1 July 2010, p.294
18 productivity CommissionWheat Export Marketing Arrangements — inquiry repa.51, 1 July 2010, p.294
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The Port Operator must use reasonable endeavoearstwe that the statement is
accurate within + / - 5%.

(b) The Port Operator will not be obliged to publisly af the information referred to in
clause 12.1(a) where the Port Operator, actingreddy, considers that the
disclosure of such information may:

0] enable particulars relating to any person to berésined; or
(i) adversely affect the interests of a User or the ©perator.

The ACCC has formed a preliminary view that thdusmon of clause 12.1 is likely to
address the ACCC'’s concerns regarding publicationformation on stock at port.

Accordingly, the ACCC is of the preliminary viewathit is appropriate that CBH will
continue to have an obligation to publish key penninal information under clause
12 of the Proposed 2011 Undertaking. Additionatyg ACCC is of the preliminary
that the amendments proposed by CBH in its Revisatt (as outlined above) are
appropriate insofar as they require CBH to pubdidtitional information on the total
available capacity, including the quantum of cajyaitiat remains available for
customers, at its port terminals and informatiorttanstocks at port at each of its port
terminals, on a disaggregated basis.

4.3.3.4 Conclusion on ring fencing

For the reasons outlined above, the ACCC consttiatst would not be appropriate
to include formal ring-fencing requirements under Proposed 2011 Undertaking so
long as CBH is formally required to publish suféiot port terminal information. As
above, this information would include information tal available capacity,
including the quantum of capacity that remains lawé for customers, at each of its
port terminals and disaggregated information onksad port (i.e. tonnage and type of
all commodities as well as the top three wheategad each port). In coming to this
preliminary view, the ACCC has had particular regars. 44ZZA(3)(b), which
relates to the public interest, including the peiibtiterest in having competition in
markets, and s. 44ZZA(3)(c) relating to the intesed access seekers.

The ACCC notes that this preliminary view is cotesis with the ACCC’s approach
in its Final Decision on the GrainCorp proposed0fidertaking and its ongoing
assessment of the proposed 2011 undertakings of &BAViterra.

The ACCC further notes its preliminary view tha¢ timended draft provisions
provided by CBH in its Revised Draft are appromriahd adequately address the
ACCC's concerns in relation to ring-fencing and publication of information.

4.4 The ACCC's role under the Proposed 2011
Undertaking

The ACCC considers that the Proposed 2011 Undedadtiould provide for certain
powers and functions of the ACCC. These includeeghanism allowing the ACCC
to object to a proposed variation by CBH (an ‘obgtnotice’), a specific
information gathering provision, an approval poaeknowledging that decision
making functions under the undertaking may be ua#len by particular
Commissioners, and inclusion of an explicit refeeeto the ACCC’s monitoring role.
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The ACCC considers that these powers and functbosld be consistent across the
Undertakings of all the port operators. As such,drafting in each should follow a
similar format.

4.4.1 The ACCC's role in the process for varying the PTRs

In the Final Decision to accept CBH’s 2009 Undertgkthe ACCC considered that it
was appropriate for port operators to retain flaiybfor varying the PTRs without
ACCC input on the appropriateness of the proposei@ton, noting that the

variation mechanism could be strengthened in anyédwndertaking, if necessary.

The ACCC acknowledges that the PTRs are operatanlas such, a degree of
flexibility is required to ensure operational eiiocy at port having regard to s.
4477A(3)(a) and the legitimate business interestSBH. However, the wide scope
of the PTRs means that significant aspects of guetations, such as capacity
allocation, can be altered through a PTR varigpiatess without the ACCC having a
role. The ACCC remains of the view that port openistequire sufficient flexibility

to manage operations at port. However, in certmaumstances the ACCC considers
that the lack of regulatory oversight is inapprafei These circumstances are where
the proposed variation is material and gives Kseoncerns under either the
anti-discrimination (clause 6.2) and/or the no leimag access (clause 10.8)
provisions of the Proposed 2011 Undertaking. Ihstmncerns arise, then the ACCC
suggests that it be able to object to the propwaddtion. The proposal is that the
ACCC may send a written notice to the port operatdlining its concerns, with
reasons. Upon receipt of the notice the port operatst withdraw the proposed
variation. The ACCC considers it necessary forAR&C to be able to gather the
necessary information in order to issue such aeaoti

As the ACCC considers that certainty, flexibilitycatimeliness regarding the
operation of the PTRs are of critical importancéath CBH and access seekers,
given the PTRs set out how the port operates, proggl role in respect of each
proposed variation may be inappropriate. The sugdesle would be specifically
limited to the circumstances set out above fomptiingoses of a 2011 — 2014
undertaking.

Accordingly, the ACCC takes the preliminary vievatithe Proposed 2011
Undertaking is unlikely to be appropriate unlesadtudes:

= the ability of the ACCC to:

0 gather the necessary information to assess whitbédimited circumstances’
exist

0 issue a notice that the proposed variation raiseserns in relation to the port
operator’s anti-discrimination and/or no hinderatgess obligations

= an obligation on the port operator to withdraw piheposed variation upon receipt
of the notice.

17 aAcCC, GrainCorp/Viterra/CBH Operations Limited Port TermIrervices Access Undertaking Further Draft
Decision 23 December 2009, p. 288.
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The ACCC is of the preliminary view that the ingtus of an objection notice under
clause 10.6, combined with the proposed ACCC in&tiom gathering power under
clause 6.4, is appropriate having regard to s. A42¥c) and the interests of access
seekers. This increased oversight by the ACCCdeiler CBH from making
inappropriate changes to the PTRs, which are thigles governing the operation of
the port and the provision of port terminal sersic&ccess seekers will therefore
benefit from an enhanced level of clarity and aatyain relation to the PTRs and the
ACCC'’s enhanced oversight over CBH’s compliancdnitg obligations.

This approach to an ACCC role in the variation psscis appropriate for all port
terminal services access undertakings, particutavgn that the same issues will be
relevant to each of the different port operatorthia context. In proposing this
consistent approach in relation to the PTRs adtesdustry, the ACCC has had
particular regard to s. 44ZZA(3)(aa) of the Act.

4.4.2 The mechanics of an ACCC role in the PTR variation process

4421 How the proposed ACCC role would be applied to theariation process

Where the ACCC has concerns with the port opemfmoposed variations to the
PTRs, it would raise those concerns with the pperator, and access seekers if
appropriate, prior to issuing a notice.

In practice, the ACCC considers that the assessamehhotification would be applied
within the current timeframe for variation. Claus&4(a)(vi) of the Proposed 2011
Undertaking provides that consultation on the psagovariation must commence at
least 30 days prior to the date it is to becomectiffe (the effective date). As noted
earlier, the ACCC is acutely aware of the imporeaattimeliness in the variation
process and of operational certainty for both ttw pperator and access seekers.

The ACCC considers that it would be required toésthe notice no less than ten days
before the effective date, taking into accountdaherall period of time specified for

the variation process in the Proposed 2011 Undegakuch a notice would include
the ACCC's reasons.

4422 Effect of the proposed ACCC role once exercised

The effect of the ACCC issuing an objection noaoe the proposed variation to the
PTRs not taking effect will depend on whether tbh&ae relates to the entire variation
or only part of it. If the notice relates to thdisnvariation, the variation cannot take
effect and the port operator will be required tonooence a new variation process (if
it still wishes to vary the PTRS), as amended tiresk the ACCC'’s concerns.
Correspondingly, if only part of the proposed vawoia is the subject of a notice, it

will not prevent the variation of changes thatmoéa subject of the notice. It will
only be possible for the ACCC to disallow the vaoia in part where the proposed
varied terms are not intrinsically related.

4.4.3 CBH'’s proposed ACCC objection notice provision

In response to this issue, CBH has included a graftision at clause 10.6 of the
Proposed 2011 Undertaking, which provides the AQ@E the right to issue an
objection notice in relation to any PTR variatigmmeposed by CBH. Under the
Proposed 2011 Undertaking, clause 10.6 states that:
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10.6 Objection notice

(@)

(b)

(©

(d)

(e)

(®)

If the Port Operator seeks to vary the Port Terhftwdes in accordance witause 10.%r
clause 10.5the ACCC may object to the proposed variationp@nt thereof). If the ACCC
objects to a proposed variation (or part therdbfjiust issue a notice to the Port Operator
stating that it objects to the proposed variatiod providing reasons for its objection. The
ACCC will publish any notice issued under thiguse 10.6(apn the ACCC'’s website.

Any notice issued undetause 10.6(ajnust be issued at least ten Business Days prior to
the date on which the variation is proposed to beceffective.

At least five Business Days before issuing a natiegerclause 10.6(a)the ACCC must
provide the Port Operator with a draft notice sigtihat it objects to the proposed variation
and providing reasons for its objection.

The ACCC may only issue a draft notice undause 10.6(cpr a final notice undeslause
10.6(a) where the ACCC considers, acting reasonably,tieaproposed variation amounts
to a breach of the anti-discrimination provisiorciause 6.2or the no hindering access
provision inclause 10.8

The ACCC may withdraw a draft notice unadéause 10.6(cpr a final notice undeslause
10.6(a)if in all the circumstances it becomes aware thatreasons specified in the draft
notice issued undelause 10.6(cpr the notice issued undelause 10.6(apo longer exist.

If the ACCC issues a notice unddause 10.6(a)the Port Operator will, within three
Business Days:

(i)  withdraw the proposed variation and commence avaigtion process by placing a
notice to that effect in a prominent place on tbet Pperator s website and
notifying the ACCC in writing; or

(i)  withdraw the proposed variation and confirm theustaf the existing Port Terminal
Rules by publishing a notice in a prominent plasdhe Port Operators website
and notifying the ACCC in writing.

(i) notify the ACCC that it disputes the ACCC's objectiand refer the matter to
arbitration in which case:

(A) the provisions otlause 8.50 clause 8.11(inclusive) will apply with the
following modifications:

(2) the ACCC will be one party and the Port Operatdk lvé the other party;

(3) the references to the date of the ACCC giving eofticlause 8.5(b)will
be the date on which the Port Operator notifiesAGEC that it disputes
the ACCC's objection;

(4) clause 8.5(cwill not apply. The arbitration will be conducted private
unless the parties otherwise agree; and

(5) clause 8.5(e)(i)clause (e)(vii) clause (e)(xi) clause 8.6(a)(iviand
clause 8.7(dwill not apply.

(iv) If the Port Operator disputes the ACCC'’s objecton refers the matter to
arbitration in accordance with clause 10.6(f), pheposed variation to the Port
Terminal Rules:

(A) will come into effect on the date determined byahgitrator (if any); unless,

37



(B) the proposed amendment was due to Exceptional @stances in which case
the proposed variation to the Port Terminal Ruldsramain in effect unless
and until modified by the arbitratts determination.

The ACCC considers that the above clause 10.6e0Ptbposed 2011 Undertaking
fulfils the minimum requirements for an ACCC objeatnotice provision. However,
in addition to the minimum requirements for an ACGI§jection notice, which are
provided for under clause 10.6(a) to (f)(ii) abo@&H included in the Proposed 2011
Undertaking a mechanism under which it had thet tigiseek arbitration in the event
that it disputes an objection notice issued byAG€EC in relation to a PTR variation
proposed by CBH (under subclauses 10.6(f)(iii)j(iv)

The ACCC considers that it is inappropriate forulagpry decisions of an
independent regulator to be appealed through griadiitration. Rather, this is the
proper role of the Court. Accordingly, the ACCC smters that the objection notice
provision proposed by CBH would only be appropribitewas amended to delete the
arbitration mechanism at subclauses 10.6(f)(iu)-(i

In response to this issue, the Revised Draft pregpéey CBH includes a redrafted
clause 10.6 which excludes the arbitration mechaissubclauses 10.6(f)(iii)-(iv).
The ACCC is of the preliminary view that the rededfclause 10.6 under the Revised
Draft is appropriate.

4.4.4 Approval power and monitoring

The ACCC notes that clause 6.3(c) of the Propofad 2Indertaking provides for the
ACCC to authorise a member of the ACCC to exeritsspowers regarding audit of
CBH'’s compliance with the non-discrimination praweiss at clause 6.2. Additionally,
clause 8.4(d) of the Proposed 2011 Undertakingigesvfor the ACCC to authorise a
member of the ACCC to exercise its powers regarthiegarbitration of disputes.

The ACCC considers that the introduction of a denisnaking role into the Proposed
2011 Undertaking and the short timeframes attactaribat role, warrant an
extension of the existing authorisation provisianger the 2009 Undertaking. The
ACCC notes that the Proposed 2011 Undertaking dedwsuch a provision at clause
1.3(b). Having regard to s. 44ZZA(3)(c) and therasts of access seekers, this
authorisation mechanism will facilitate the ACC@isnitoring role in relation to
CBH'’s compliance with the provisions of the Proph2611 Undertaking,
particularly the non-discrimination and no hindgrprovisions, and will deter CBH
from engaging in self-preferential treatment. TH@QC takes the preliminary view
that the Proposed 2011 Undertaking is unlikelyg@ppropriate unless the approval
provision extends to all ACCC functions under theertakings.

In response to this issue, CBH has included th# gravision at clause 1.3 of the
Proposed 2011 Undertaking, which provides that:

1.3 ACCC

(&) The ACCC monitors compliance with the undertakiagsepted under Part IlIA of the
CCA.
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(b) The ACCC may authorise a Member of the ACCC to@sera decision making function
under this Undertaking on its behalf and that atisation may be subject to any
conditions which the ACCC may impose.

However, use of the word ‘approve’ is preferredaisthorise’ to avoid any confusion
for either the access provider or the access sedkeh may arise with the use of the
term authorisation which has specific meaning ax@bmpetition and Consumer Act
2010(Cth).

The ACCC considers that in clauses 1.3(b), 6.3{d)&4(d) the term ‘authorise’
should be replaced with the term ‘approve’. In tegge to this issue, the Revised
Draft proposed by CBH includes redrafted claus8fb), 6.3(c) and 8.4(d) which the
ACCC considers appropriate.

4.4.5 Information gathering

The ACCC considers that it is necessary to incrées@CCC'’s current ability to
obtain relevant information, in a timely mannerdanthe Proposed 2011
Undertaking. The ACCC considers this to be appateras it will assist the ACCC in
making effective and timely decisions when exengjsts powers under the Proposed
2011 Undertaking, for example, in issuing an olpechotice (see section 4.4.2).

At present, the ACCC can obtain information frora ffort operator through an
ACCC directed audit or on a voluntary basis. TheC&Cconsiders that neither of
these methods represents an appropriate way f&@I&C to obtain the relevant
information it requires to exercise the objectiatice power.

An ACCC directed audit assesses whether CBH haplosanwith clause 6.2, which
requires it not to discriminate between accessessahk favour of its own trading
business, except to the extent that the cost ofigirg access to the other access
seekers is higher. Assessing the port operatorfsiqpeance against the non-
discrimination clause may be a relevant considemetr the decision on whether to
issue the objection notice; however, it does noapaulate all the information that the
ACCC would need in making the decision. For examplgoes not provide
information on the port operator’s compliance vtttk no hindering access
requirements in clause 10.8.

The ACCC further notes that, while an audit mayte the ACCC with relevant
information on whether to issue an objection ngticeay not be possible for it to
receive the information within the variation timefne. The ACCC considers that any
extension of the variation timeframe, even for A@&CC to investigate whether or not
to issue an objection notice, may give rise to uaggty regarding port operations and
should be avoided if possible.

For the reasons outlined above, the ACCC consttiatshe Proposed 2011
Undertaking is unlikely to be appropriate unledadtudes information gathering
powers to assist the ACCC in determining whetheH®Bs complied with its
various obligations under the Proposed 2011 Unkieda

In response to this issue, CBH has drafted a néwnration gathering provision at
clause 6.4 of the Proposed 2011 Undertaking, whiokides that the ACCC may
request information from CBH within 14 days ofiéxeipt of the request.
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The ACCC notes that since the information gathepiogers are inserted into the
Proposed 2011 Undertaking, a failure by the poerator to provide the information
requested by the ACCC would result in a breaclhefundertaking.

The ACCC is therefore of the preliminary view thia inclusion by CBH of clause
6.4 in the Proposed 2011 Undertaking is appropbatause the ability for the ACCC
to request information in a timely manner will asshe ACCC to exercise its powers
or perform its functions under the Proposed 201ddgtaking in a timely and fully-
informed manner. This will assist CBH in managitsgdperations in a timely and
efficient manner and is therefore in its legitimatesiness interests (refer

s. 44ZZA(3)(a)), particularly given that an audiayrbe an onerous means by which
to obtain information from CBH. The inclusion ofake 6.4 will also be in the
interests of access seekers as it will enable €@ to assess CBH’s compliance
with its various obligations under the Proposed120hdertaking, in particular the
non-discrimination and no hindering provisions €res. 44ZZA(3)(c)), and to thereby
deter CBH from engaging in self-preferential treatito the detriment of non-
affiliated exporters.
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5 Capacity allocation method

This chapter sets out the ACCC's views on the aapatiocation methodology set
out in the Proposed 2011 Undertaking and in CBHEgised Draft, in light of
S. 44Z7A(3) of the Act.

5.1 CBH’s Proposed 2011 Undertaking

5.1.1 Capacity management

The Proposed 2011 Undertaking contains significaahges to the capacity
management provisions of the 2009 Undertaking.KHyechange relates to the
introduction of a proposed two-tiered capacity @liton model under which up to 60
per cent of port terminal capacity will be offerad a one year take-or-pay basis and
the remainder offered as auction capacity. Howeagdetailed in section 5.2.4.5,
CBH has not included the two-tiered approach tacayp allocation in the Revised
Draft.

Further detail on the proposed changes to CBH'a@gpallocation system in the
Proposed 2011 Undertaking is provided below.

5.1.2 CBH's existing auction capacity allocation system u nder the 2009
Undertaking

5.1.2.1 The auction system

Under the 2009 Undertaking, CBH operates an austystem for the allocation of
capacity, under which port terminal capacity issoéfd to the highest bidder for a
given shipping window at port. Access seekers pajaaction premium’ above a
base amount depending on how highly a particulgupghg slot is valued; this
auction premium is rebated to exporters that dimpugh CBH’s ports at the end of
the season on a pro rata basis (less CBH’s admaitisst costs).

Any residual port terminal capacity that is not ked by exporters via the auction
mechanism is subsequently offered to exporters@e capacity’ on a first-come
first-served basis.

5.1.2.2 The Port Terminal Rules

The PTRs set out the manner in which shipping dapicallocated to exporters,
including CBH Grain. The PTRs prescribe that capasiallocated in the first
instance on the basis of auctions conducted thimutghe shipping season, to the
exporter that values the particular shipping dletmost. Only exporters who have an
executed Port Terminal Services Agreement aretalparticipate in auctions or
acquire spare capacity.

Once a winning bidder is identified, a booking iaged onto the Shipping Stem. The

successful bidding exporter is currently chargéase fee of $17.10 per tonne (which
comprises an upfront $3.00 per tonne marketer'saafee$14.10 per tonne export fee)
and the final auction premium amount.
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The reference prices found in tBalk Export Capacity & Port Outloading Service
Chargesspecify that a non-refundable ‘lost capacity’ ¢8&7 per tonne is charged in
the event that the booked capacity is not utiliSed.

Currently, bookings accepted by CBH may be transfeto other exporters on the
secondary market under rule 7.1 of the PTRs. THe33pecify that exporters must
obtain CBH approval for any such transfers to ocExporters are also provided
some flexibility to reposition capacity under trenditions specified at rule 7.2.

There are also capacity management arrangementh Wumction outside of the
requirements of the 2009 Undertaking and the Prexgp@911 Undertaking relating to
information on available capacity. These arrangdsare discussed below.

5.1.2.3 Information on available capacity

Currently, CBH publishes information on capacityacth its port terminals on its
website under the following headings: ‘Harvest &&Capacity’, ‘Annual Shipping
Period Capacity’ and ‘Spare Capacity Bookings'. A@&CC notes that CBH has
published this information in addition to the ragmnents contained in either the 2009
Undertaking and/or the Continuous Disclosure Rateprescribed by WEMA. The
publication of this information is therefore volang and may be withdrawn by CBH
in the future without breaching the Proposed 20hildstaking.

The information on capacity is published alongsiteeCBH Shipping Stem. The
‘Harvest Period Capacity’ and ‘Annual Shipping BdrCapacity’ tables indicate the
total amount of capacity that is to be offereddlation to each port terminal — they
make no reference to what capacity remains avail@lfie ‘Spare Capacity Bookings’
table, however, provides an indication of the am@firspare capacity that remains
available at each CBH port terminal.

In addition, CBH utilises the concepts of ‘corepeaity and ‘surge’ capacity. Core
capacity is the capacity made available under titeri@a and processes for estimating
available capacity set out in rule 4.2(a) of thdRRahd is based on normal operating
conditions. Surge capacity is capacity in excessooé capacity that can be made
available if additional resources are deployechst supply-chains deliver grain at a
more accelerated pace (rule 4.2(b)).

5.1.2.4 Transferability of shipping slots

Under the 2009 Undertaking and PTRs, customerpearaitted to trade booked port
terminal capacity on the secondary market, sulbgettie approval of CBH. Although
CBH indicated that around 63 transfers occurrethén2009/10 seasdfinone appear
to have taken place during the 2010/11 year lardeg/to low overall demand for
port terminal capacity resulting from the poor hemstv

5.1.3 CBH's proposed two-tiered capacity allocation syste m under the
Proposed 2011 Undertaking

Under the Proposed 2011 Undertaking, CBH propasespiace its existing auction
capacity allocation model with a ‘two-tiered systefrcapacity allocation’. Under this
two-tiered system, CBH will offer up to 60 per ceiits available capacity to access

18 CBH, Port Terminal Services AgreemeBthedule 1.
19 CBH, Submission to the ACGQ April 2011, p. 11.
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seekers that are ‘high-volume customers’ on a @ae take-or-pay basis referred to
as base load capacity (BLC). CBH will offer the esning 40 per cent of capacity (or
more depending on what is taken up by high-voluostamers) for auction to all
access seekers throughout the year in line witiptidished auction schedule. The
ACCC notes that customers that acquire BLC wilbdde able to bid for auction
capacity as it becomes available.

5.1.3.1 Eligibility for and management of BLC

To be eligible for BLC a customer must have a fastshipment schedule in excess
of 800,000 tonnes and satisfy CBH that it has nealsle grounds to represent that it
has the intention and ability to use BLC. CBH widtermine whether the customer
has those reasonable grounds with reference tougtemer’s forecast of export
requirements and whether the customer has preyisugiped eight per cent of total
grain exports from Western Australia or has accaed more than eight per cent of
the grain produced in Western Australia in the pdétg twelve months.

Under Rule 4.3 of the proposed 2011 PTRs, eligithktomers are required to provide
CBH with expected gross tonnages of bulk wheateetqa tonnage of grains other
than bulk wheat; expected tonnage of grain to ligated to the port via a GSA
(grain supply agreement with CBH in relation to glypof storage and handling
services (other than port terminal services)); etggetonnage of grain to be delivered
to the Port pursuant to storage and handling oplgwghain arrangements other than
those supplied by CBH pursuant to a GSA,; and epeshipping programme by
tonnage by month by port.

As set out in Rule 4.5 of the PTR, base load custemmust provide an annual
shipment schedule (BLASS) at the time of acceptaygpcity and a revised BLASS
four times through the year. CBH will either accepteject the revised BLASS (if
detrimental impacts on the operation of the parhieal facilities are anticipated).
CBH may propose changes to a revised BLASS if ilebancur additional costs or
result in undue impacts on a previously nominateskel or capacity of another
customer. Eligible customers will be restrictedhirasing more than 10 per cent of
their BLC in any single month to prevent custonfess ‘blocking out’ particular
periods on the shipping stem.

Other relevant conditions applying to the provissm acquisition of BLC are that
shipment sizes must be in the range of 20,000 j@0B0mt; capacity is not
transferable unlike capacity acquired through amctir spare capacity allocation
methods; and the price must be the same for gibédi customers and must not
exceed the price for auction capacity (excluding aumction premium).

A number of other different terms and condition8 apply to BLC, including:

= both BLC and auction capacity is subject to takgay risk; however this risk is
reduced in the case of auction capacity becauséréansferable between shippers

= the higher take-or-pay ‘lost capacity fee’ of $) ppnne for BLC compared to
$7 for auction capacity

= the prohibition on customers with BLC using morartti0 per cent of their
capacity entitlement in any given month
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» BLC has an initial 30 day scheduled lay@amhich must be narrowed to a 10 day
period no later than 21 days prior to the first daghe laycan. This contrasts with
auction capacity for which the slots (laycan) aeat 15 days and are not subject
to narrowing.

Submissions received from CBH and third partieshencapacity management
arrangements of CBH'’s Proposed 2011 Undertakinguaaéable on the ACCC
website and a summary of the submissions is prawadé\ppendix 4 to this draft
decision.

5.2 ACCC view

This section sets out the ACCC preliminary viewgareling the new arrangements
proposed for capacity allocation and manageme@iii. In forming its preliminary
views on the capacity management proposals, the@\G&3 had regard to the matters
it is required to have regard to under s. 44ZZA{Bgn deciding whether to accept an
undertaking. Appendix 2 sets out the legislatiwarfework within which the ACCC
makes its decision on undertakings in relationdd ferminal services for the export
of bulk wheat.

The structure of the section is to set out the AGCC

= approach to assessment of capacity managementsalsgor the bulk wheat
export industry

= preliminary views on determination of capacity tbigh the Proposed 2011
Undertaking relates

= preliminary views on the current capacity managdreamangements under the
auction system

= preliminary views on the BLC and two-tiered apptoacoposed by CBH.
5.2.1 Approach to assessing port terminal capacity manage ment

5.21.1 Consistency in ACCC approach

The ACCC is required to form a view regarding célyananagement arrangements
proposed in undertakings offered by the four pperators. The ACCC notes that
circumstances differ as between the four port dpesdGrainCorp, Viterra, CBH and
ABA) and the markets in which they operate. Fos tieiason, the ACCC considers
that capacity management arrangements should bssaskfor each BHC on the basis
of its circumstances and the characteristics ofriaeket within which it operates.

While the ACCC is not of the view that capacity magement arrangements should
necessarily be the same for all operators, it doesider that it should apply a
consistent approach when forming its view on eddheproposed undertakings. In
regard to this consistent approach, the ACCC nbgss. 44ZZA(3)(aa) includes as a
matter to which the ACCC is required to have redhedobject of Part IlIA at

20| aycan is the term used by CBH to describe the pegeiriod applicable to an allotment of port temai
capacity provided to users (i.e. the shipping windo
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s. 44ZZAA(Db) to provide a framework and guidingnaiples to encourage a
consistent approach to access regulation in ealsiry.

To ensure that its views regarding capacity managerrrangements are made on a
consistent basis across undertakings, the ACCGQimalgsed the similarities and
differences between the port operators and theetsmik which they operate. This
analysis is detailed in Appendix 3.

The ACCC considers two key market characterisgtsvant to the view formed on
the appropriateness of particular capacity manageareangements in specific
market circumstances:

= the relationship between total port elevation capamnd average annual and
seasonal demand for it

= the extent to which the incentive exists for vetflicintegrated port operators to
pursue self preferential treatment—including himagiother exporters from
accessing port services.

In relation to the first of these factors, gengrétle more constrained is capacity
relative to the demand for it, the greater the irappee on economic efficiency
grounds for market based allocation arrangemergsh@ PC stated in its Inquiry
Report on Wheat Export Marketing Arrangements, ianstcan play a significant role
in efficiently allocating limited port capacity.This general economic principle, that
allocative efficiency is best achieved throughiaggmechanism, has greatest
application when supply is limited relative to demdaWhen no binding capacity
constraint exists the demands of all users candiearmd the means by which
allocation occurs is not as critical to achievirfigceency.

In all Australian states from which wheat is expdrthere are periods when port
capacity is more highly valued. These periods fell@rvest when new season grain
is available to be shipped and can vary from se&sseason and between the ports
operated by the port operators. The extent to wladih port operator’s port capacity
is constrained relative to the demand for it igvaht to the view the ACCC forms
regarding whether capacity allocation and managéareangements are appropriate
having regard to promotion of economically effidieise of the port terminal facilities
(i.e. allocative efficiency)(s. 44ZZA(3)(aa)).

On the issue of the incentive for self preferertti@atment, the ACCC is of the view
that a vertically integrated operator has an ingertb utilise infrastructure it controls
to hinder access by competitors in upstream or dowam markets in order to gain
market share in those markets. The strength of anghcentive is determined by the
existence, or threat, of competition to the integgtanonopolist’s position. Where
actual or potential competition exists, the incemto hinder competitors is moderated
by the threat that the hindering behaviour maylteésuoss of business to an
alternative supply chain rather than increased atastkare for the integrated operator
in upstream or downstream markets.

However, where competition is weak and the incentoivhoard capacity so as to
hinder others from accessing export capacity angfrthis will inform an assessment

2L productivity CommissioriWheat Export Marketing ArrangementsJuly 2010, p. 205.
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as to the appropriateness of proposed capacityaditm arrangements. Where the
incentive to block out access seekers is strontp®s the argument that allocation
arrangements should incorporate measures to preuehtbehaviour.

Auctions are one approach that provides such a amésiin as they are a fair,
transparent and efficient means of allocating céypac

5.2.1.2 CBH port capacity and the Western Australia wheat gport market

In forming its preliminary view regarding the cafitgenanagement arrangements
proposed by CBH, the ACCC considered that the fafig conclusions from its
analysis regarding the extent capacity is constthare relevarf®

= CBH'’s port terminals are subject to peak periodexaess demand driven by
seasonal movements in the supply and demand faatvamel other grains (a
shifting peak demand problem) as evidenced by dlcgan premiums

= the duration and extent of the periods in whichréhse excess demand vary
depending on annual production

= while capacity constraint is an issue at certaires at ports operated by CBH, the
overall level of capacity is sufficient to meet aahdemand by grain exporters in
Western Australia; CBH states that, under normalaging conditions, port
terminal services capacity at its port facilitissl4 million metric tonnes (mmt)
while tonnes shipped over the past three years@mmt in 2008/09, 9.8 mmt
in 2009/10 and an estimated 6 mmt in 201G711.

Nevertheless, seasonal peak periods, during wilaiphaity is constrained relative to
demand at CBH ports, can extend over a number otimsan years of high
production and exports. In addition, as discusstoviy CBH limits the capacity
available to exporters during periods when demarow.

In regard to the incentive for self preferentiaiatment at port, CBH has a dominant
position in the Western Australian grain supplyioh&BH'’s grain supply chain
assets include:

= all four grain export terminals located in West@urstralia

= all 193 up-country bulk grain receival, storage aaddling sites in Western
Australia (excluding the port receival sites)

= agrain receival, storage and distribution comptekorrestfield, which also offers
grain container loading services, and

= recently acquired above-rail assets to be usa@mnsport grain in Western
Australia from April 2012.

CBH controls around 90 per cent (in excess of 20anitonnes) of total grain
storage capacity in Western Australia. The remgidid per cent (2 million tonnes) is
on farm storage. However, a substantial propomiioon-farm storage is for farm use

22 5ee Appendix 3 for further analysis of condititmthe WA wheat export market.
2 CBH, Submission to the ACGQ April 2011, p. 12.
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(saved seed and on-farm livestock feeding) andtiswailable for the storing of grain
for commercial sale. The ACCC considers that CBBldaost advantage over
on-farm storage options for bulk export grain, whaccounts for around 90 per cent
of grain harvested in Western Australia each §é&he ACCC also considers that
there are high barriers to entry for alternativiefafm storage services for bulk export
grain in Western Australi@.

The ACCC acknowledges a CBH statement regardingakential for investment in
grain storage and elevation capacity at existingesv port facilities that enables
wheat exporters to bypass its port terminal faegitHowever, the ACCC also notes
that suggested developments have not proceededda@dd considers that effective
competition from facilities that bypass those offCB weak at this time. This
contrasts with the situation on the east coast &ytfer example, Louis Dreyfus has
commissioned storage facilities that enables lityjgass GrainCorp’s Carrington port
facility in Newcastle.

In forming its preliminary view on the Proposed 201ndertaking, the ACCC
recognises that CBH has market power in relaticthégorovision of port terminal
services to wheat exporters and an incentive tamdge its bulk handling activities
upstream of port, and the wheat export activitieigsol rading Division downstream.

CBH also has significant market power in the primnsof up-country grain storage
and handling services, and competition to its glagistics and freight services is
restrained by conduct that is the subject of Nwdtion to the ACCC (N93439). The
Notification relates to exclusive dealing condugt@BH that requires growers that
use CBH'’s grain storage and handling servicesso ase transport services supplied
by CBH to transport grain to port. On 29 June 2ELACCC revoked the
Notification, effective from 1 May 2012° In revoking the notification the ACCC
concluded that the notified conduct allowed CBHbtevent competition in the supply
of transport services for bulk export grain. CBH Isaught a review of that decision
by the Australian Competition Tribunal (TribunaDBH is able to continue to engage
in the notified conduct while the application fevrew is considered but will not be
able to engage in the conduct if the Tribunal affirhe ACCC's decision to revoke
the notification.

In summary, the ACCC considers that CBH ports algest to capacity constraint at
peak times. Further, as a vertically integrated opatist, CBH has incentive for
self-preferential treatment to advantage its upstréogistics and freight activities and
its downstream export activities. These conclusiofemed the ACCC'’s preliminary
view with regard to the capacity allocation and agement arrangements in the
Proposed 2011 Undertaking discussed in the nekbeec

5.2.2 Capacity available for allocation

The Proposed 2011 Undertaking includes in the PiBRigions regarding the
determination of the capacity that CBH makes abéelat its port terminal facilities

24 ACCC Notice, 29 June 2011 para. 7.1.3

5 |bid.

%6 0n 29 June the ACCC revoked notification N93436tiet) to, among other things, CBH requiring
growers that use CBH’s up-country storage facditie also use transport services supplied by CBH to
transport grain to port.
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to provide the services to which the proposed uad#lgrg relates. These are
unchanged from the 2009 Undertaking and the ACCcbasidered the operation
and effectiveness of the current arrangementsrmifg a preliminary view regarding
the determination of available capacity under tfepBsed 2011 Undertaking.

The capacity that CBH makes available to customeder the 2009 Undertaking has
varied from year to year depending on CBH'’s asseassuof a number of factors. This
available capacity is published on the CBH welfsitdwo periods—harvest shipping
capacity (from 1 November to mid January) and ahshigping period capacity (the
remainder of the year) (see 5.1.2.3 above)—arteisapacity that has been
auctioned under the current auction arrangemehl i€ required to publish, for
each of its port terminal facilities, the proposedount of capacity it intends to offer
for the following harvest shipping period by ncelathan 15 September and to publish
the proposed amount of core capacity it intendsffeer for the following shipping
period by 15 October 2011. In addition, CBH is rieggi to publish on a rolling
monthly basis details of surge capacity it intetudsffer?’

The ACCC notes that this capacity available throtighauction system is not total
port terminal capacity, but rather a quantum deitgeochby CBH on the basis of a
number of factors, set out in the PTRs and discubstow. The ACCC also notes
that CBH rejects the PC’s findifftthat port capacity should be determined without
reference to the land-based supply chain on thengi®that it may result in
customers paying for port capacity that the supplgin cannot deliver.

The PTRs at Schedule 3 to the 2009 Undertakingwgehat, in calculating the
capacity to be auctioned under the current arraeg&nCBH must:

= estimate the size and characteristics (includiragoggphic distribution) of the
upcoming harvest

= review the past performance of the port terminailitees in loading vessels in
high demand periods

= consider the efficient deployment of labour andeottesources in Port Terminal
Facilities over the year

= take into account the Services Forecast (provigeclbtomers intending to
acquire BLC) in order to estimate:

o the likely shipping requirement of customers

o the supply chain arrangements likely to be usegktarain to the port
terminal facilities

= estimate the likely distribution of the transp@sk between road and rail in each
port zone

27 CBH 2009 Undertaking — Port Terminal Rules, 1 Mar@h12 clause 4.3.
28 CBH, Submission to the ACGQ April 2011, p. 11.
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= take into account the risk of unforeseen eventh sgdransport shortages,
breakdowns or accidents reducing the speed witkiwdpiain is delivered to the
port terminal facilities

The same criteria and processes for estimatindadl@icapacity are to apply under
the Proposed 2011 Undertaking allocation arrangésraard are set out in clause 3.2
of Schedule 3.

Clarity regarding the determination of the capanigde available and certainty and
transparency regarding that capacity are factdesaat to whether access seekers
have access to port terminal services on fair aadanable terms and is thus in the
interests of persons seeking access to port tehsémaces. Under s. 44ZZA(3)(c) the
interests of persons who might want access togheces is a matter to which the
ACCC must have regard in making a decision whethsrappropriate to accept an
undertaking.

The ACCC has the following concerns in relationhe limits that CBH places on the
capacity it makes available currently and undeRrmosed 2011 Undertaking as set
out in the PTRs at Schedule 3:

= The Proposed 2011 Undertaking relates to port teahsiervices, not supply chain
services. However, it has been the practice of @Bkinit capacity made
available to exporters to less than the maximunsiptesat its port terminal
facilities.

= The criteria and processes CBH follows under threects and proposed PTRs
when estimating capacity provide no certainty foress seekers but rather create
considerable discretion for CBH to set capacitypanticular, it is unclear how
harvest estimates and supply chain factors impacainount of capacity made
available.

= In this regard, while CBH has in the past limiteditable capacity in line with
production and/or supply-chain factors, it hasiinfed the ACCC that available
capacity under the Proposed 2011 Undertaking wilhe 14 mmt that CBH
offered in 2009/1% (subject to any events that limit the operatiaragacity of
the infrastructure used to provide port terminaV®es) notwithstanding that the
criteria and processes CBH follows when determiingilable capacity are
unchanged between the 2009 Undertaking and theoBed®2011 Undertaking.

= CBH has stated that it limits capacity made avé&lab avoid a situation where an
exporter acquires capacity that it is unable tohesmuse of the lack of up-country
supply-chain capacity. The ACCC considers thatapisroach is not appropriate
as the market has transitioned away from centraiipaged arrangements.
Ordinarily, competitive markets are highly effeetim transmitting information to
efficiently coordinate activities within a suppliian. The premise that CBH is in
a unique position to be fully informed of all supjahain options available to its
customers fails to recognise this. During the tefrthe Proposed 2011
Undertaking it will be the responsibility of wheatporters that acquire capacity
at port to ensure that necessary supply-chaincas\are in place or available.

2% CBH Proposed 2011 Undertaking — Port Terminal R@&sviarch 2011, clause 3.2.
30 CBH, Submission, 1 April 2011, p. 12.
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The ACCC is of the preliminary view that it is raggpropriate for CBH to restrict the
capacity it makes available to access seekereimtmner proposed. The ACCC
considers that clarity and transparency regarduaglableport terminal servicesis a
requisite for an access undertaking in relatiopdd terminal services for the export
of bulk wheat to be acceptable. The ACCC has forthisdview having regard to the
matters it is required to have regard to undedZZ4\(3) as follows:

= Clarity and certainty regarding the port termiraivsces to which access is
available is in the interests of access seekethatps to ensure that exporters
have information necessary to plan export tasksh@mde compete in the wheat
export market (s. 44ZZA(3)(c)).

= Provision by vertically integrated port terminaleogtors of fair and transparent
access to their facilities to other accredited etgrs’™ and for access seekers to
obtain access to port terminal services on fairr@agonable terrsare explicit
policy intents of the WEMA which is a matter thaetACCC considers to be
relevant under s. 44ZZA(3)(e).

= Provision of market information reduces informatasymmetries and hence
helps reduce market inefficiencies and promote @iitipn within markets,
including upstream and downstream markets. The A@@€fore considers that
clarity and transparency in relation to port terahicapacity is a matter relevant to
both s. 44ZZA(3)(a) regarding promotion of the emmically efficient operation
of and use of the infrastructure by which port teahservices are provided; and
s. 44ZZA(3)(b) regarding the public interest in imgvcompetition in related
markets.

= Restricting capacity available may constrain thekaiaand inhibit competition in
related markets and achievement of economicaligiefit operation of and use of
the infrastructure by which port terminal serviees provided; these are relevant
under s. 44ZZA(3)(a) regarding promotion of theremuically efficient use of
infrastructure; (b) regarding the public intereshaving competition in markets;
(c) regarding the interests of persons who may \@ao¢ss to port terminal
services to export wheat; and (e) regarding theatbjof the WEMA which
include to promote the development of a bulk wieegbort marketing industry
that is efficient, competitive and advances thedse# wheat growers.

For the reasons above, the ACCC is of the prelingimeew that CBH should publish
the total available capacity of its port terminaldependent of the up-country supply
chain elements that may be utilised to bring gtaiport. If the total available
capacity changes from time to time, CBH should giithe reasons for that change.

The ACCC notes that the PTRs of the Revised Draftided by CBH provides
amended criteria and process for estimating aVailedipacity at rule 3.2. These
revised criteria and process are for core capéeibe determined without reference
to either harvest size or up-country supply chastdrs, but with the discretion for
CBH to include additional core capacity if it cahestis that to be warranted given
harvest and supply chain factors.

31 Explanatory Memorandurityheat Export Marketing Bill 200$. 31.
32 Commonwealth, Parliamentary Debates, House of Repias/es, 29 May 2008, 3860 (Tony Burke, Minister
for Agriculture)
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The ACCC is of the view that the proposed changédbe criteria and process CBH is
to follow when determining available port termicalpacity and the inclusion of a
publication requirement (see 4.3.3.2 above) irRbeised Draft provide greater
certainty and transparency for access seekersrarappropriate. Notwithstanding the
above, the ACCC notes that its preliminary viewselation to the determination and
transparency regarding available port terminal caéypao not preclude CBH from
also publishing information on the availabilityitd bundled supply chain product,
Grain Express.

5.2.3 The auction system under the 2009 Undertaking

The ACCC considers that an assessment of the igHfaets of the capacity
management arrangements under the 2009 Undertizkialpvant to forming a view
on the appropriateness of the Proposed 2011 Utdtggta

Under s. 44ZZA(3)(aa) the ACCC must have regattiecobjects of Part [IIA when
deciding whether it is appropriate to accept aneutadting; the objects of the Part
include to:

(@) promote the economically efficient operationusfe of and investment in the
infrastructure by which services are provided, ébgrpromoting effective
competition in upstream and downstream markets.

The ACCC is of the view that the auction systemauritle 2009 Undertaking has
been effective in achieving economically efficientcomes and has enabled
exporters to obtain access to port terminal sesvicefair and reasonable terms. In
particular, allocation of capacity through auctamangements ensures that it goes to
its highest valued use which is a necessary camditir economic efficiency when
capacity is limited relative to the demand for it.

In forming this view, the ACCC notes that, whiletd were some difficulties when
CBH introduced the auction system, these appeaave largely been transitional and
have not persisted once exporters gained an uaddisg of the operation of the
system and CBH made some adjustments in respomsausiry needs. This is
reflected in the widespread endorsement from acsseers and industry as detailed
in Appendix 4, section B. Support was also expresseaccess seekers to the PC
during its inquiry into Wheat Export Marketing Angements?

As set out in its Decision to Accept an undertakinogn GrainCorp, the ACCC is of
the view that auctions and transferability are gmefd mechanisms on economic
efficiency grounds to allocate capacity, particiyavhen capacity is constrained
relative to demand and administered approaches—asialfirst come, first served
system—are unlikely to result in economically dffitt outcomes® Auctions and
transferability promote economic efficiency by emsg that capacity is used by those
that value it most highly at times when demandpfant terminal services exceeds
capacity.

33 Section 44AA(a) of the CCA.

34 Productivity CommissionWheat Export Marketing Arrangements — inquiry repar.53, 30 June 2010.
3 ACCC, GrainCorp Operations Limited Port Terminal Servidescess Undertaking - Decision to Accept
22 June 2011, p. 8.
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In addition, auctions are transparent, fair andvipl® non-discriminatory access to
services, and hence promote competition within etstkPort terminal capacity
management arrangements based on auction andetianity are, therefore,
appropriate having regard to:

= the objects of Part lllIA that include promotiontbé economically efficient
operation of, use of and investment in infrastreetoy which services are
provided, thereby promoting effective competitiarupstream and downstream
markets (s. 44ZZA(3)(aa))

= the public interest, including the public intergshaving competition in markets,
including the bulk wheat export market and the wipeaduction market
(s. 44ZZA(3)(b)

= the interests of persons who might want accessrtotgrminal services to have a
system of allocating access to port terminal sess/ibat is transparent and
non-discriminatory (s. 44ZZA(3)(c))

= other matters to which the ACCC may have regaxuding the rationale for the
access test in the WEMA to ensure integrated baitdlers provide fair and
transparent access and avoid regional monopoliesriyrcontrolling
infrastructure necessary to export wheat in bulkngities to the detriment of
other accredited exportéfgs. 44ZZA(3)(e)).

CBH itself considers auction is preferred to fostne, first served as a capacity
allocation method and has retained its auctiomgements as part of its proposed
two-tiered approach. However, CBH also listed a benof difficulties which it
considers are associated with the use of auctions:

() auctions incur substantial costs

(i)  demand can fluctuate markedly from year to year @esult of crop size and
global market conditions

(i)  in low-demand years, auctions are regarded bygyaatits as unnecessary

(iv)  participants are unable to acquire certainty ofcép until the auctions are
held, which inhibits longer term planning for betfarketers and CBH

(v) the auction system has resulted in accumulatioiogiethat are shorter than
would be possible with a more flexible system

(vi)  reliance on the auction system has reduced fléil port capacity
management because users have been confined db shgping windows.

The ACCC is of the preliminary view that, while asfs of these statements may be
factually correct, in most cases it is not cleavtibese are different under the
proposal by CBH to change capacity managementgaraants. This view is
explained below.

36 Explanatory Memorandurilyheat Export Marketing Bill 2008, p. 31; Commonwealth, Parliamentary Debates,
House of Representatives, 29 May 2008, 3860 (TonkeBWlinister for Agriculture)
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On the first issue of the cost of auctions, the Adgonsiders that the costs of the
auction are likely to be set up or fixed costs|udtg informing and educating
market participants and fine tuning the arrangesesth lower marginal costs and
therefore the two-tiered system may not signifigaréduce costs. Ongoing costs of
operating the auctions may not be significant netatio CBH total costs or to costs of
maintaining alternative systems.

Moreover, as the proposed two-tiered arrangemantsde the retention of the
auction system, the ACCC is of the preliminary vidat the savings of having the
auction apply to a possible 40 per cent of allatapacity, rather than 100 per cent
are not likely to be significant. While the costaafctions may be a relevant
consideration in circumstances where introductibanoauction is under
consideration, the ACCC is of the preliminary vighat it is not a significant factor in
forming a view regarding the appropriateness ofpitugposed change in capacity
management arrangements.

With respect to the second issue—the year to ya@ahility of demand for port
terminal services—the ACCC recognises that longien ttake-or-pay capacity
arrangements provide a mechanism for sharing igiabetween an access provider
and access seeker in circumstances of variablerdkriracontrast, annual auctions
enable access seekers to defer decisions regar@pagity and, hence, minimise the
risk of lost capacity, leaving the access providdsear the consequences of variable
demand. Under the changed arrangements proposeBHythe Base Load
take-or-pay contracts relate to one year only. ABEC considers that this does not
provide a significantly different ability for acseseekers, or CBH, to respond to
year-to-year demand variability than does an aodistem.

A related issue for access seekers is their atbdigdjust when market conditions
vary from those anticipated when export plans areéd. The ACCC notes that
auctions and transferability provide flexibilityrfaccess seekers to adjust to changed
circumstances by transferring capacity to anotiser but not by changing load port
or time, other than within the allowed grace peribake-or-pay contracts provide
some flexibility with respect to load port and tinvdich do not allow for allocated
capacity to be transferred to other users.

The third point raised by CBH is that auctions r@garded as unnecessary by
participants in low demand years. As noted abdvs,d feature of the grain export
market that demand can vary significantly from yeayear, depending on harvest
conditions. These circumstances are differentdsetin other sectors—such as the
mining sector—where production is less variable uode readily predictable in the
medium and longer term. The ACCC is of the prelemynview that the view
regarding appropriate arrangements for capaciogcation may be different for
markets with greater unpredictability as compacetharkets where demand is more
certain.

While recognising that the capacity allocation tes§uite different in low demand
years, as compared to more normal or high demaauc yhe ACCC notes that
capacity management arrangements must be capatedafcing efficient allocation
outcomes in all likely market conditions. The AC@GQtes that, in low demand years
such as 2010/11 in Western Australia, minimal capactaken up through auctions
with exporters acquiring capacity as required. aifangements therefore default to a
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simple booking system in the absence of capacitgttaint under CBH’s auction
arrangements. The ACCC considers that the yeagdowariability in demand is not
relevant to the assessment that auctions are ectigéf mechanism for allocating port
terminal capacity.

With respect to the issue of certainty regardinguasition of capacity by access
seekers, the ACCC recognises that in principle & Bistem may be capable of
providing certainty for investment and hence contipetalong the supply chain.
However, the ACCC is not persuaded that the pdati@cheme proposed by CBH
will actually provide the requisite degree of cartg and, therefore, is of the
preliminary view that this is not a persuasive angut for the proposed change in
capacity management arrangements. In forming tielénpinary view the ACCC has
considered that the take-or-pay base load arrangsraee only for one year and that
they are only locked in a short period (one mob#fpre the first auction. Certainty
could also be achieved by adjusting the timinchefdauction and ensuring that all
capacity—or at least capacity sufficient to medicgrated demand—is offered at the
first auction.

CBH also states that the auction system has intitsfor operational efficiency
(points (v) and (vi)). The potential for the capggenanagement arrangements of the
Proposed 2011 Undertaking to achieve improved tipea efficiency are discussed
in 5.2.4 below.

In conclusion, the ACCC is of the preliminary vi¢gvat the auction system has
worked well and is well supported by industry andess seekers. Accordingly, the
auction system does appear to be a capacity abbomcatethod that can be accepted as
an appropriate method at this point in time.

The ACCC is of the preliminary view that, havingaed to the matters in

s. 44ZZA(3), a system of allocating port terminapacity via auction and
transferability is appropriate under the 2009 Utaleng and would be appropriate
under a future undertaking.

The second question is whether the two-tiered gawrrent proposed by CBH can
also be accepted as an appropriate method hawgagdré the matters listed in
S. 44ZZA(3). This is addressed in 5.2.4 below.

5.2.4 The two-tiered capacity allocation system

The capacity management arrangements in the Prof2@4d Undertaking for port
terminal services are discussed in this section.

5.24.1 Port terminal services provided

CBH has stated that the BLC is designed to sitgdme the auction system and offer
a different product for larger exporters.

The port terminal services to which the Proposetila0ndertaking applies are
defined in the PTRs and the indicative access atgraeas the services provided by
means of the Port Terminal Facilities, for the s of loading onto a vessel
scheduled to arrive at the Port terminal FacilitgJuding:
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= unloading and receival by the Port Operator of ardsBulk Wheat at the Port
Terminal Facilities, for the purpose of loading@atvessel scheduled to arrive at
the Port Terminal facility

= sampling by the Port Operator of a User’s Bulk Wheaeived and Outturned, to
check for visible evidence of the presence of residhsect activity, live insects
or other contaminants, and providing the User wittomposite shipping sample
of the User’s Bulk Wheat

= weighing by the Port Operator of the User’s Bulk&&hreceived and Outturned,
using the Port Operator’'s weighing facilities, gmmdviding the User with a
weighbridge ticket or other statement certifying tieight and quantity of Bulk
Wheat delivered

= storage by the Port Operator of a User’s Bulk Wiag#he Port terminal facility
for the purpose of export accumulation in a resgddime period and loading onto
vessels at the Port terminal Facility

= fumigation in response to evidence of insect irfesh

= accumulating and assembling Bulk Wheat for the psepf loading cargo onto a
vessel scheduled to arrive at the Port Terminailigac

= administrative and logistics services requiredstipping nomination, acceptance,
booking and cancellation

= access to inspectors from the AQIS, for inspeatibtihe User’s Bulk Wheat
received and held at the Port Terminal Facility

= outturning by the Port Operator of a User’s Bulk&ahat the Port Terminal
Facility and loading onto the User’'s nominated eéss

The ACCC is of the preliminary view that the seedg@roposed to be provided by
CBH under both the BLC and the auction allocatimnthe port terminal services to
which the Proposed 2011 Undertaking will apply #rat these services are the same
in both circumstances. However, the terms undechvaccess to these services is to
be provided to customers that are eligible foratmn under clause 4 of the PTR at
Schedule 3 to the Proposed 2011 Undertaking diffarnumber of significant
respects from the terms under which non-eligibt@mers will receive access to
CBH port terminal services.

The ACCC'’s view on whether these differences cturstidiscriminatory access is
discussed in section 5.2.4.3 below.

5.24.2 Determination of total capacity and BLC

The methodology to be used to determine the totlable capacity to be shared
between customers eligible for BLC and other custens unchanged from the
methodology under the 2009 Undertaking and detailéd2.2 above. In simple terms
there are three key factors which CBH will considéen determining the total
volume of core capacity under this methodologyadnordance with rule 3.2(a) in the
PTR of the Proposed 2011 Undertaking. These are:
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= the demand for port terminal services, determiaegly by estimates of the
characteristics of the upcoming harvest, but alswiSes Forecastswhere those
are provided by customers

= the capacity of the supply chain to deliver graimport
= the port terminal services capacity.

In past years this has meant in practice thateargy of poor harvest—such as
experienced in 2010/11—CBH restricts the capadiigred to align with estimated
demand for it. In contrast, in years of high pradtut, CBH considers whole of
supply chain factors in determining capacity maekalable as otherwise ‘customers
may acquire capacity that they are unable to atiffs

Were CBH to apply a flat estimate of capacity atport terminal each year to
provide a certainty of system, this would resul&iBLC share offered to eligible
customers of 8.4 mmt per annum.

This base load share of total capacity may equaseghificantly more than 60 per
cent of the tonnage shipped through CBH port teaifercilities. For example, in the
most recent three years, base load entitlementdamaie ranged from 79 per cent to
135 per cent of shipped tonnes as Table 5.1 shows:

Table 5.1: Base load capacity to tonnage shipped

Shipping year (Nov-Oct) Tonnage shipped (mmt) BLC to tonnage shipped®

2010/1F 6.2 135%
2009/10 9.8 86%
2008/09 10.6 79%

& Assuming capacity offered as BLC equates to 8.4 (6096 of 14 MT)
® CBH estimate at July 2011

As Table 5.1 illustrates, the lower the size ofélxport task, the more significant is
the amount of BLC offered relative to that taskwdeer, even in years when the
harvest is large, base load customers will be tmbb®mmand more than the
indicative 60 per cent of total core port capanitpeak periods. This is because
customers can take up to 10 per cent of their BL@ny given month. In years of
strong demand, if eligible customers acquire thgimam entitlement of 60 per cent
of core capacity as BLC and use 10 per cent ofédhatlement in peak months, the
result will be that the remainder of core capaaitgilable through the auction
allocation will be 28 per cent.

Further, the proposed arrangements do not platectess on how that 10 per cent
must be spread across ports so that auction cgag@teferred ports may be less
than 28 per cent.

87 See rule 3.2(a)(iv) of the PTRs.
38 CBH, Submission to the ACGQ April 2011, p.11.
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Schedule 3 of the PTR sets out that all annual Bff€rs and negotiations must be
finalised by close of business on 14 Septembetlaatdcapacity not acquired as BLC
must be allocated by auction. Base load customagsparticipate in the auctions and
spare capacity allocation methods.

The PTR at Schedule 3 to the Proposed 2011 Undaegta&quires CBH to publish its
auction timetable no later than 31 August. Howeltelpes not set out any
requirements regarding that timetable. The practrater the current arrangements
may provide an indication of likely timing.

The auction schedule used by CBH in 2010/11 reflet separation of the shipping
year into the harvest period and the annual shippériod with the auction of slots in
the harvest period commencing on 28 Septembenfeliidby the first auction of slots
for the remainder of the year on 1 November. Suliseigauctions are scheduled
depending on demand. In 2010/11, when demand waecit®d by a poor harvest,
only two auctions of annual shipping period sloesevheld and exporters met further
needs through the spare capacity allocation method.

Thus, under this program, customers not eligibieBiioC would have no certainty
regarding the amount of capacity that will be aafalé after base load is taken up in
mid-September and are less able to obtain certeagigrding capacity than are
eligible customers.

5.2.4.3  Assessment of the two-tiered approach to capacityanagement

As noted above, the ACCC has considered the cgpaaihagement arrangements
under the Proposed 2011 Undertaking having regaitoet various matters listed in
S. 44Z7A(3). In forming its view the ACCC has cafesied the position put by CBH
in regard to the operational benefits that willulgshe consequences for access
seekers that are eligible for BLC, the consequefareaccess seekers who are not
eligible for BLC, and the consequences for relategkets—including for wheat
producers.

The ACCC recognises that, in proposing the twaetleapproach to capacity
allocation, CBH is seeking to achieve operatiofitatiencies associated with the
proposed BLC arrangements as compared with theawusystem. The proposal
reflects practices in some other sectors, sucheamining industry, where port
operators have arrangements that provide themhelévgl of management of
shipping schedules to facilitate co-ordination gltime supply chain. The ACCC also
recognises that certainty of acquisition by cust@aequiring BLC may promote up
country investment and, hence, competition aloegstipply chain. For these reasons
the ACCC considers that such arrangements haverioyple merit but notes that it is
necessary to consider the details of the speevctiered approach proposed by CBH
in forming a view as to its appropriateness. TheC&S preliminary views on the
arrangements proposed by CBH are discussed below.

Economically efficient allocation of capacity under proposed arrangements

As noted in 5.2.3 above, the ACCC is required teeh@gard to the promotion of the
economically efficient operation of, use of anddstment in the infrastructure by
which services are provided when deciding whetherctept an undertaking. These
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correspond to the three components of economiciefity—productive efficiency,
allocative efficiency and dynamic efficiency—whiale further explained in
Appendix 2 which sets out the legislative framewarthin which the ACCC is
required to make its decision.

The ACCC has noted above that allocation of capatitimes when capacity is
limited relative to demand via auction arrangem@ndsnotes economically efficient
use of port facilities by ensuring that allocateféciency is achieved. There is no
assurance under the proposed base load allocatenmgaments that capacity will go
to its highest valued use at times of constrairagzhcity. Up to 72 per cent of
capacity may go as BLC at these times, and, asamyhadministered allocation
arrangement, there can be no presumption thata@roeacally efficient use of this
capacity results. A consequence of any allocatiefficiency, given that it cannot be
corrected through subsequent transfer of BLC fromtl higher value in use, is that
demand for capacity remaining to be allocated lofian for periods subject to excess
demand will result in higher auction premia tharulddoe the case under auction only
arrangements.

The ACCC is of the preliminary view that capacitgmagement arrangements under
the Proposed 2011 Undertaking are unlikely to prteneconomically efficient use of
port terminal services in the form proposed. It rhaypossible that a proposal could
be designed that avoided or minimised these coacern

Operational benefits of the proposed system of BLC

CBH has stated that the base load approach toitapzmagement will improve the
operational efficiency of its port facilities. CBs#tibmits that this will enable it to

reduce costs to users. The ACCC considers thatgaiok in operational efficiency—
or productive efficiency—is a matter to which it sttnave regard (s. 44ZZA(3)(aa)).

In particular, CBH has identified three ways in @hit considers the arrangements
will enable it to operate its facilities more eféntly. These are that:

= the base capacity will spread the export task theyear

=  BLC provides flexibility for CBH to negotiate wittustomers to move capacity to
avoid congestion and hence to improve efficiency

= parrowing of the base load laycan from 30 to 10sd&yl increase capacity.

The ACCC recognises that capacity management amnagigts that spread demand at
port and provide flexibility may contribute to ingued operational efficiency, with
benefits to the access provider that may be shaitedusers through lower prices and
reduced congestion.

This is true whether congestion is due to capdititijjations at port or in the land
based supply chain that moves grain to port. Howdkie ACCC has not been able to
clearly identify the efficiencies that CBH anticipa will result from the proposed
arrangements. In this regard, the ACCC notes tBit Bas not provided material that
assists the ACCC to form a view regarding the ntagdei of the anticipated
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efficiencies, such as by reference to past corgestperience and the potential for
CBH to increase capacity throughput at its faeisitor reduce costs.

The ACCC also recognises that capacity managenertgements similar to that
proposed by CBH have been used by other port apsrathese arrangements
achieve efficiency in the operation of the portspyeading vessel loading evenly
across the year and requiring customers to makestigping arrangements in
conformity with its port operation schedule. Furilteese arrangements achieve most
operationally efficient outcomes when all shippthgough the port—by smaller
volume as well as large volume shippers—is doraczaordance with base load
scheduling. Less than maximum efficiency beneéwult from restricting access to
BLC to only large volume shippers. The ACCC conssdhat, if maximising the
benefits of spreading demand is the objective, thbase load scheduling system
should be open to all shippers.

The ACCC also notes that other arrangements casdubto spread the shipping task.
The current auction system of allocation uses pgaocgread the shipping across time
and ports by access seekers acquiring capacitydgingdo willingness to pay. Under
auction arrangements, when capacity in preferredgeis gone, exporters who were
not prepared to pay the premium for that periodtrmmve demand to periods when
the premium is lower. In this respect, as notedrapauctions provide an efficient
outcome as they spread demand by a price mechamdrhence achieve allocative,
as well as operational efficiency.

On the second point relating to flexibility to asta@ongestion, the ACCC notes that,
while in principle a BLC system may achieve effraees in this respect, CBH has not
provided information to enable the ACCC to formi@wregarding the extent to
which congestion that is amenable to such a rasalaccurs at CBH ports in
practice. Further, the PTR at Schedule 3 to thed¥®d 2011 Undertaking do not
provide scope for such a requirement to be placdoase load customers. As noted
above, base load customers are required to praviRleASS and to revise it at regular
intervals. CBH has the ability to not accept as®n to a BLASS if it would have a
detrimental impact on port operations but themigprovision for CBH to require, or
even request, a base load customer to change dusetieessel loading to assist the
port operator to resolve a congestion problemeéhagrges for any reason. Absent
such provision in the PTR the ACCC is of the pratiany view that it is not evident
that the anticipated flexibility, and consequeiicegncies, will actually eventuate.

Further, while recognising that reducing the baselllaycan from 30 to 10 days, 21
days out may have some impact on the capacitydBéat is able to make available,
CBH has not provided material that enables an ass&=#® of how available capacity
under the proposed base load arrangements cacreased relative to 15 day
capacity slots under auctioned capacity.

In addition to the above factors impacting theoééint operation of CBH'’s port
facilities, the ACCC notes that the lack of tramalality of BLC increases the
likelihood of capacity being lost. The ACCC recags that non-transferability is
consistent with the take-or-pay characteristicefbase load proposal but notes that,
if eligible customers book more capacity than tpureed at peak times, this may

result in lost capacity while non-eligible custosiare unable to obtain needed
capacity. Such an outcome raises efficiency comscern
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In summary, the ACCC recognises in-principle bdsedff arrangements, such as
BLC systems, that enable supply chain efficientidse achieved through changes to
port terminal management, but it has not beentalfierm a clear view of the
potential benefits of the particular two-tiered eggzrh as proposed by CBH in its
current form. Consequently, the ACCC has formedetimpinary view that it is
uncertain that the BLC, as proposed, will mateyiatiprove the operational
efficiency of CBH port terminal facilities as compd to the existing auction
arrangements.

The implications of the proposed arrangementsdoess seekers depend on their
status under the proposed base load eligibiliteiga as discussed next.

I mplications for access seekers eligible for BLC

The ACCC notes that, on the information providedBH, four exporters of bulk
wheat will be eligible to acquire BLC of which CBBtain is one.

Customers eligible for BLC, particularly those f@hom the 800,000 tonne minimum
is less than their total requirements, obtain $iggmt advantage over customers that
are not eligible. These customers are able taosetést requirements for the purposes
of acquiring BLC (as provided to CBH in the BLAS&)ove the eligibility minimum
but below total requirements and thereby meet rifgignt proportion of required
capacity at the lower base load price with minink that lost capacity charges will
be incurred under the take-or-pay base load armeges. These customers are then
well placed to top up their BLC through the auctsyistem. This top-up demand is
likely to be for the peak periods with these lacgstomers well placed to out bid
non-eligible customers for remaining peak periadss|As discussed above, peak
period auction premia are likely to be higher tharuld have occurred in the absence
of BLC.

For eligible customers whose requirements are ¢tmtige 800,000 minimum

tonnage, there is less opportunity to leave a loalém be met through auction so as to
reduce the risk of lost capacity under the tak@ay-arrangements. Entering into base
load arrangements is therefore more risky for tleestomers than for the largest
customers—such as CBH Grain—whose exports arealelle the 800,000 tonne
minimum. Further, the lost capacity fee is lesa ask for CBH Grain than for other
port users as the lost capacity fee is simply fearesd within the CBH group.

All base load customers have an advantage at ttt®awf highly valued slots and
also have the advantage of capacity certainty befon-eligible customers. This
gives them a competitive advantage in acquiringhgram producers and in making
sales and limits competition in these upstreamdmvehstream markets.

I mplications for access seekers not eligible for BLC

The ACCC considers that, under s. 44ZZA(3)(e),abgectives of the WEMA are
relevant when deciding whether to accept an aaoessrtaking relating to port
terminal services provided for the export of bulkeat®® In particular, the ACCC
notes that the WEMA access test is

39 See Appendix 2 for a discussion of the legislafiaenework
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... intended to ensure that accredited exportersotlvat operate or control port terminal
facilities provide fair and transparent access#irtfacilities to other accredited exporters.
The test aims to avoid regional monopolies unfaidytrolling infrastructure necessary to
export wheat in bulk quantities, to the detrimeinvther accredited exportet.

Further, in the second reading speech the mirssaed that ‘unless all exporters can
obtain access to these critical facilities on &aid reasonable terms then one of the
major objectives of the policy could be frustrat&daccordingly, ‘fair and
reasonable’ access is one factor the ACCC is takilogaccount under s. 44ZZA.

CBH has proposed introducing BLC under a two-tieagdngement whereby
eligibility to BLC is limited to a small number gistomers that are large volume
exporters. Those customers that are not eligibl®k&€ may be placed at a
significant disadvantage compared to those thatlagile. This disadvantage arises
because:

= these customers do not have access to all porirtaksapacity on equal terms
with the customers eligible for BLC, and conseqlyerire not able to obtain
certainty regarding elevation capacity until sigrahtly after base load customers;
this places these customers at a competitive disddge in acquiring grain from
growers and in making export sales

= during peak periods, the share of capacity availadbthese customers through
auction is likely to be significantly constraineaidethe average price paid by these
customers for capacity at peak times will be highan the price to customers
acquiring BLC or as compared to auction only aresmgnts

= CBH will assess eligibility with reference to higtal performance of the
exporter which may restrain new entry and growttheke exporters.

Based on these factors, the ACCC is of the prelnyiriew that the proposed
arrangements in their current form will result mnreligible customers having access
to port terminal services on terms that are notdad reasonable as a consequence of
eligible customers—including CBH Grain—acquiring GL

The ACCC notes that all but one of the nine thimdtyp submissions received raised
concerns that the proposed arrangements wererdisatory and disadvantaged
exporters not eligible for BLC. Submissions areilabde on the ACCC website and a
summary is provided at Appendix 4.

Further, the ACCC is of the preliminary view thiat)ight of these factors, the
proposed arrangements create a significant markatleantage for non eligible
customers which is not in their interests and heases significant concerns in
regard to the interests of access seekers (s. 48J&A).

The ACCC has also considered whether the propasadgements amount to
discrimination in the provision of access to thaseess seekers. If the proposed
arrangements are discriminatory this means thgtaheinconsistent with the
non-discrimination provision at clause 6.2 of thegdsed 2011 Undertaking.

40 Explanatory Memorandurityheat Export Marketing Bill 200$. 31.
41 CommonwealthParliamentary DebatedHouse of Representatives, 29 May 2008, 3860 (Barmike, Minister
for Agriculture).
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As noted above (5.2.4.1), the ACCC is of the prelary view that the Proposed 2011
Undertaking establishes arrangements whereby socessseekers are provided port
terminal services on less favourable terms. Furthese terms provide port terminal
services on preferential terms to customers ebgit BLC, including CBH Grain

and are therefore potentially discriminatory.

It is possible that a proposal could be designatidbhieved efficiencies from BLC
arrangements but avoided or limited the problemss@ated with restricting access to
the BLC.

Implications for related markets and dynamic efficiency

Under s. 44ZZA(3)(b) of the Act the ACCC is reqguitte have regard to the public
interest, including the public interest in havirampetition in markets (whether or not
in Australia). The capacity management proposati@agotential to impact
competition in related markets in a number of waysliscussed below.

The ACCC recognises that in principle a BLC sysieay be capable of providing
certainty for investment and hence promote compatalong the supply chain. This
could be a particular benefit that the ACCC woualkietinto account in weighing up
the factors in s. 44ZZA(3). However, the ACCC i$ persuaded that the particular
scheme proposed by CBH will actually provide thguisite degree of certainty. On
the other hand, the restriction of eligibility talg the largest bulk wheat exporters
has implications for competition in other markétsportantly, Western Australian
wheat growers will face limited competition betwdmryers, particularly early in the
season before non-eligible bulk wheat exportersabhe to obtain certainty regarding
their ability to ship. For wheat growers this medret selling opportunities are more
restricted and this may result in them receivingdoprices.

Competition in downstream markets for buyers ofcekwheat free on board is likely
to be similarly limited by the eligibility restricins on those shippers that are able to
acquire BLC. The ACCC recognises that Australiaeattexports compete on a
world market with competition from other wheat puothg and exporting countries.
However, competition to make international sale§vefstern Australian wheat is
likely to be limited by the restricted access to®Bihat confers an advantage in
acquiring and shipping to those eligible for BLC.

The ACCC, therefore, is of the preliminary viewttttee proposed capacity
management arrangements in their current form eeerns under s. 44ZZA(3)(b)
of the Act.

In addition to these immediate consequences, gtaaton of eligibility for BLC to
only the largest bulk wheat exporters has longen ienplications. As noted above,
the objectives of the WEMA legislation is relevamder s. 44ZZA(3)(e) which
requires that the ACCC have regard to other maittemnsiders relevant in deciding
whether to accept an undertaking. The objectseMEMA include:

to promote the development of a bulk wheat expe@ntketing industry that is efficient,
competitive and responsive to the needs of wheatveys??

2\WEMA, s. 3.
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The ACCC considers that the proposed capacity neanagt arrangements will tend
to inhibit entry into the bulk wheat export marketd limit the growth of smaller and
mid-sized exporters of bulk wheat from Western Aalst relative to that which
would occur without such restrictions. The ACCC siders that, by restricting the
development of the market by imposing eligibilityteria for BLC, the proposed
capacity management arrangements in their curoent &re likely to limit innovation
and market improvements in response to the needéestern Australian wheat
growers.

The ACCC, therefore, is of the preliminary viewttttae proposed capacity
management arrangements raise concerns under 2A43)Ze) of the Act.

It may be possible that a BLC proposal could begtes! that clearly achieved the
sought benefits of the system while avoiding oiitimg these problems.

Design of the proposed BLC allocation and management

In addition to the specific concerns discussedhis $ection, the ACCC has concerns
that there is a lack of clarity and certainty widispect to the proposed arrangements
for a two-tiered approach to capacity managemetitarProposed 2011 Undertaking.

In particular, the ACCC notes that there is:

* no certainty as to how CBH can ensure that itsngements with base load
customers achieve the changes to shipping arramgsifsich as changes to load
port) necessary if the anticipated efficiency outes are to be realised

= no clarity as to what price will be charged for Be@d how that compares to the
minimum auction price (excluding premia)

= no details of the timing of payments for BLC andvtbat compares to the timing
of payments for auction capacity.

These are additional concerns that the ACCC corssidest be addressed for the
Proposed 2011 Undertaking to be appropriate haxgggrd to the interests of access
seekers to have certainty and clarity about thedeyn which access is provided

(s. 44ZZA(3)(c)).

5.2.4.4 Summary of assessment

In forming a preliminary view regarding whethersitappropriate to accept the
Proposed 2011 Undertaking in light of the capaeignagement arrangements it
contains, the ACCC has weighed the matters itqaired to have regard to under
S. 44ZZA(3).

The ACCC considers that BLC arrangements in prieaipay have operational
efficiency benefits, may promote efficient investrha up-country supply chains and
may also have positive effects on competition isttgam markets.

However, its preliminary view is that the propos$ed-tiered arrangements, in their
current form, are not appropriate.
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As noted above the proposed arrangements raisermmnio regard to the interests of
persons not eligible to acquire BLC who might waotess to port terminal services
provided by CBH (s. 44ZZA(3)(c)); the public intsten having competition in
markets, including the market for wheat produce@istern Australia

(s. 44ZZA(3)(b)); the objects of Part I1IA of thecAto promote economic efficiency
(s. 44ZZA(3)(aa)); the objectives of the WEMA fbetdevelopment of a competitive
wheat export marketing industry and the intenthat tegislation that wheat exporters
have access to port terminal services operatedtbgrated regional monopolies on
fair and reasonable terms (s. 44ZZA(3)(e)).

Against this, the ACCC recognises that the prop&igd arrangements have
potential to improve supply chain efficiencies amtourage competition in
up-country storage and freight services. The pralissalso likely to be in the
interests of those customers that are eligibldtdC and may give rise to operational
efficiencies for CBH.

The ACCC has weighed the matters it is requireabice regard to under s. 44ZZA(3)
when deciding whether to accept an undertaking uRdg IlIA and formed the
preliminary view that the Proposed 2011 Undertaksngot acceptable with respect to
the capacity management arrangements becausesitdeonthat the identified
concerns outweigh any potential benefits likelyioav from the proposed
arrangements.

The ACCC recognises that it is possible that a Bk@posal could be designed that
clearly achieved the sought benefits in efficiennyestment and promotion of
competition while minimising the problems with tt@rrent proposal. The ACCC is
open to considering an alternative proposal inrutbat clearly achieves these goals,
if CBH wished to propose an alternative designansultation with industry. For
present purposes though, the proposed two-tierg@rsyin its current form is not an
appropriate method of capacity allocation.

5.2.45 Revised Draft

CBH has not included the two-tiered approach tacay allocation in the Revised
Draft. Instead, CBH has reverted to the auctioncalion arrangements in operation
under the 2009 Undertaking and must seek approwal the ACCC for any
significant amendment of the capacity allocatiostsmn.

As discussed in 5.2.3, the ACCC is of the view pat terminal capacity
management arrangements based on auction andenaisty are appropriate at this
point in time having regard to matters in s. 44ZZA{The ACCC is therefore of the
preliminary view that the reversion of the Propo26d1 Undertaking to an auction
allocation system appropriately addresses the enacaised in regard to capacity
management and is appropriate. The ACCC notestitahissions to the ACCC
Issues Paper regarding the Proposed 2011 Undegtalgpported the auction
arrangements but did not give more detailed vieathier submissions addressed the
two-tiered approach proposed. The ACCC invites cemision the current auction
arrangements.
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6 The Port Terminal Rules and Standard
Access Terms

6.1 Variation of the Port Terminal Rules

6.1.1 CBH'’s Proposed 2011 Undertaking

Clause 10 of the Proposed 2011 Undertaking outtimesnanner in which the PTRs
are able to be varied. The Proposed 2011 Undegalacifies that the PTRs are able
to be varied by CBH without a formal variation bétundertaking in accordance with
s. 44Z7ZBC(7) of the CCA. Before varying the PTRBHCmust consult with industry
participants and provide adequate notice of theatran.

The variation procedure in the Proposed 2011 Uakierg has been materially
changed from the 2009 Undertaking. In summaryPhRR variation procedure in the
Proposed 2011 Undertaking provides for three dispnocesses for the variation of
the PTRs, including:

= variations to fix ‘typographical, formatting or gnanatical errors (clause 10.3)

= variations to institute ‘standard amendments’ (stali0.4). Under this provision,
CBH is provided with the ability to amend the salpste of variation notices
without having to restart the variation procesegdther

= variations under ‘exceptional circumstances’ (ckali8.5). ‘Exceptional
circumstances’ is defined at clause 1.1. of thep&sed 2011 Undertaking to
mean:

...circumstances in which urgent variation/s to tbet Ferminal Rules are necessary to
prevent or reduce systemic or technical deficienoieerrors in the process or rules for
the conduct of capacity auctions.

Each of the above processes for variation of thedimposes different obligations
on CBH in terms of the required consultation anticeo

The inclusion of a new clause 10.6 of the Prop@Hd. Undertaking provides the
ACCC with the right to issue an objection noticeetation to a variation proposed by
CBH. Should the ACCC issue an objection notice pifeevisions of clause 10.6
stipulate that CBH may:

= withdraw the proposed variation and commence avaiation process by
placing a notice to that effect in a prominent plaa the Port Operator’s website
and notifying the ACCC in writing

= withdraw the proposed variation and confirm theustaf the existing Port
Terminal Rules by publishing a notice in a promingace on the Port Operator’'s
website and notifying the ACCC in writing
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= notify the ACCC that it disputes the ACCC'’s objectiand refer the matter to
arbitration®®

6.1.2 CBH and third party submissions on the variation of the Port
Terminal Rules

A summary of all CBH'’s public submissions and sutsians received from
interested third parties in relation to the vadatof the PTRs is provided at Appendix
4 (section C).

6.1.3 ACCC view

The provisions for variation of the PTRs contaiirethe Proposed 2011 Undertaking
are materially changed from those of the 2009 uadgery. In particular, the Proposed
2011 Undertaking includes new provisions to allowvariations under three distinct
sets of circumstances (as above).

This section focuses on the following issues:
= the comprehensive nature of the PTRs
= the process for varying the PTRs

= the ACCC's role in the process for varying the PTg&e Chapter 4.4)

In considering each of these issues, the ACCC &dsdyard to the factors listed in
s. 44ZZA(3) of the CCA. In relation to the PTRs pairticular relevance are

s .44ZZA(3)(a) and CBH'’s legitimate business ind&s¢o have the port terminals
operating efficiently, and s. 44ZZA(3)(c) and accesekers’ interests in
understanding the rules and processes affectingxbert of their bulk wheat. The
rules and processes must be clear and comprehesustirat both CBH and access
seekers understand how access to the port tersenates is governed

As discussed in Chapter 3, a relevant factor uadé4ZZA(3)(e) of the CCA in the
assessment of the Proposed 2011 Undertaking jgetfiermance of the 2009
Undertakings. Consideration of the 2009 Undertakisgelevant to encouraging a
consistent regulatory approach under the objec®adflllA. Further, through the
operation of the 2009 Undertakings, the ACCC haseghinsight as to the effect of
the Undertakings in practice. The ACCC consideas thhis experience is relevant to
the assessment of CBH’s Proposed 2011 Undertaking.

During the operation of the 2009 Undertakings,RA&s of Viterra, GrainCorp and
CBH have gone through the variation process seinoegich of their respective
undertakings. Different issues have arisen withvlimgation processes undertaken by
each of the port operators to date.

CBH varied its PTRs in accordance with the prowvisiof the 2009 Undertaking
twice in September 2010. No issues or concerns diegetly raised by interested
parties in relation to those variations.

3 Clause 10.6(f)(i) to (iii) of the Proposed 2011 @rtdking.
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The ACCC has also taken into consideration the mempee of the previous variation
processes under the 2009 undertakings in assahbsifiRyoposed 2011 Undertaking
given that the Proposed 2011 Undertaking in sors&mntes mirrors provisions of the
2009 Undertaking.

6.1.3.1 The comprehensive nature of the PTRs

The ACCC considers that clause 10.1 of the Prop28é&d Undertaking, which
imposes an obligation on CBH to comply with the BTFRquires the published PTRs
to be comprehensive. This is because the PTRsdwdhe rules and processes for
access to port terminal services and therefonerdeide an appropriate level of
clarity and certainty for access seekers, shoulddsged in the one comprehensive
document (i.e. the PTRS).

The ACCC notes that the Revised Draft seeks toesddhis issue outlined with the
inclusion of clause 10.1, which states that:

10.1 Compliance with Port Terminal Rules

(@) The Port Terminal Rules must be, and continue f@alm®mprehensive statement
of the Port Operator’s policies and proceduresrfanaging demand for Port
Terminal Services.

The ACCC is of the preliminary view that the inatusof a new clause 10.1 in the
Revised Draft adequately addresses the ACCC’s cosead is therefore
appropriate.

6.1.3.2 Process for varying the PTRs

In 2009, the ACCC accepted a PTR variation mechabizsed on an industry
consultation process rather than a formal ACCC albeuson process. In its Final
Decision on CBH'’s 2009 Undertaking the ACCC stdtet it would monitor the
success of this variation model and take its figdimto account in any future review
of access undertaking®.

The ACCC recognises that the model accepted fovdhation of the PTRs carries
some risks as the ACCC would likely not reviewpathposed amendments to
determine their appropriateness. However, the AQGIES that this risk is effectively
mitigated by:

= the inclusion of a robust consultation mechanisntlguse 10.4)

= the inclusion of a provision that any variatiortite PTRs must be made subject to
the non-discrimination provision (at clause 6.2) #me no hindering provision (at
clause 10.8) of the Proposed 2011 Undertaking.

In assessing the appropriateness of the variatimregs contained in the Proposed
2011 Undertaking, the ACCC has taken into accdumekperience of the port
operators with 2009 Undertakings in making variagito their PTRs. The ACCC
considers that there are a number of minimum stalsdaat should apply to a
variation process, to ensure a fair, meaningfultesalsparent consultation process.

44 ACCC, Cooperative Bulk Handling Limited Port Terminal Sees Access Undertaking Further Draft Decision
23 December 2009, p. 223.
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The ACCC notes that the industry wide approacs taking with regard to the PTR
variation process is consistent with s. 44AA(b)jckipromotes consistency in access
regulation across the industry.

The minimum standards that the ACCC considers ecessary for a fair, meaningful
and transparent variation process are:

= adraft variation and an explanation for the changeculated to interested parties
and the ACCC

= areasonable consultation timeframe, which allavsreaningful consultation
between industry participants and the port operator

= an obligation on the port operator to consider sgbions in good faith, with
submissions to be made publicly available

= an ability for the port operator to amend the dvaftation based on consultation,
without having to withdraw the draft variation astadrt another process

= areasonable period of time following publicatidradinalised variation before
the variation takes effect.

The ACCC considers that these standards shoulg appbistently across the
industry as discussed above, while not necesgaslylting in identical variation
processes. The ACCC has assessed the variatioesgrocthe Proposed 2011
Undertaking against these proposed minimum stasdartthe discussion that
follows.

Q) A draft variation and an explanation for the changes, circulated to interested parties and
the ACCC

Under clause 10.3, which outlines the processyfmodraphical, formatting and
grammatical amendments, no explanation of the aglievariation is circulated to
interested parties and the ACCC. However, the AG&kEs the preliminary view

that, in the case of typographical, formatting graimmatical amendments, this
minimum standard is not necessary given that thpgse for such changes should be
self-evident.

Under clause 10.4, which outlines the processt@ordard amendments, CBH is
required to publish its reasons for the amendn&auge 10.4(a)(ii)) and to provide a
copy of the draft variation to all users and theQXC(clause 10.4(b)). The ACCC
takes the preliminary view that clause 10.4(aginyl 10.4(b) fulfil this minimum
standard.

Under clause 10.5, which outlines the processrmeraiments under ‘exceptional
circumstances’, CBH is required to follow the véda process provided at clause
10.4 for standard amendments (as abaftey amending the relevant provision(s)
under clause 10.5(a). The circumstances under vguich amendments can occur are
appropriately limited.
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(i) A reasonable consultation timeframe, which allows for meaningful consultation between
industry participants and the port operator

Under clause 10.3, which outlines the processyfaodraphical, formatting and
grammatical amendments, no consultation periodasiged for. However, the
ACCC takes the preliminary view that, in the cakg/pographical, formatting and
grammatical amendments, this minimum standardti:@cessary given that such
amendments will unlikely be of a material nature.

Under clause 10.4, which outlines the processtéordard amendments, CBH
provides 10 business days for interested partiesaice submissions (clause
10.4(a)(iii)). The ACCC is of the preliminary vietlat this fulfils the minimum
standard.

Under clause 10.5, which outlines the processrmraiments under ‘exceptional
circumstances’, CBH is required to follow the cdteion process provided at clause
10.4 for standard amendments (as abaftey amending the relevant provision(s)
under clause 10.5(a). The circumstances under vgtich amendments can occur are
appropriately limited.

(i) An obligation on the port operator to consider submissionsin good faith, with submissions
to be made publicly available

Under clause 10.3, which outlines the processyfmodraphical, formatting and
grammatical amendments, CBH is not required toidensubmissions. However, the
ACCC takes the preliminary view that this minimutarglard is not necessary for
such amendments given that such amendments wikelybe of a material nature.

Under clause 10.4, which outlines the processt@ordard amendments, CBH is
required to consider submissions from interestetigsain good faith (clause 10.4(e)).
The ACCC is of the preliminary view that this fudfthe minimum standard.

Under clause 10.5, which outlines the processimeraiments under ‘exceptional
circumstances’, CBH is required to consider subimmssfrom interested parties in
good faith as provided under clause 10.4(e) fordded amendments (as aboaéer
amending the relevant provision(s) under clausB(a). The circumstances under
which such amendments can occur are appropriateitet.

(iv) An ability for the port operator to amend the proposed variation based on consultation,
without having to withdraw the current variation and start another process

Under clause 10.3, which outlines the processyfmodraphical, formatting and
grammatical amendments, CBH does not have anyataléamend the proposed
variation. However, the ACCC takes the preliminaigw that, in the case of
typographical, formatting and grammatical amendmsiethis minimum standard is
not necessary given that there is no consultationgss and any such proposed
amendments are not likely to require further amesrm

Under clause 10.4, which outlines the processttordard amendments, CBH is able
to amend a variation notice based on consultatitimwt needing to restart the
variation process (clause 10.4(f)(i)). The ACC®fishe preliminary view that this
fulfils the minimum standard.
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Under clause 10.5, which outlines the processrmeraiments under ‘exceptional
circumstances’, CBH may amend a variation noticgrasided under clause
10.4(f))(i) for standard amendments (as ab@f®r amending the relevant
provision(s) under clause 10.5(a). The circumstsuwiceler which such amendments
can occur are appropriately limited.

(V) A reasonable period of time following publication of a finalised variation before the
variation takes effect.

Under clause 10.3, any typographical, formattind grammatical amendments will
take effect at the same time that the details gfsaich amendment are published. The
ACCC takes the preliminary view that, in the cakt/pographical, formatting and
grammatical amendments, this minimum standardti;m@cessary given that there is
no consultation process and any such proposed anestd are likely not to be
material.

Under clause 10.4, standard amendments will tefieetaio less than 20 days after the
final PTR Variation Notice is published by CBH (gt 10.4(f)(ii))(E)). The ACCC is
of the preliminary view that this fulfils the minum standard.

Under clause 10.5, an amendment under ‘exceptortaimstances’ takes effect two
days after CBH publishes a notice of the changaugd 10.5(a)). The ACCC is of the
preliminary view that this is appropriate giventteach amendments are only likely
to occur under urgent circumstances and relateet@fficient operation of the ports.
The circumstances under which such amendmentsazam are therefore
appropriately limited.

6.2 Substance of the Standard Access Terms

6.2.1 CBH'’s Proposed 2011 Undertaking

Under clause 5.4(b)(ii) of the Proposed 2011 Uradkény, CBH is obliged to offer
port terminal services to access seekers on taadard Access Terms'. The
Standard Access Terms comprise:

= the published References Prices at which port teahsiervices are offered

= the published Standard Port Terminal Terms, whiehsat out at Schedule 2 of
the Proposed 2011 Undertaking.

The Standard Access Terms provide a clear stgpting for negotiations between
access seekers, which is critical in ensuring acseskers can effectively negotiate
with CBH. The inclusion of Standard Access Terns® assists in ensuring that the
costs of negotiation and/or arbitration are notssoe.

The Standard Port Terminal Terms act as a defao#iss agreement in the event that
parties are unable to reach a negotiated agreefeniStandard Port Terminal Terms
attached at Schedule 2 of the Proposed 2011 Ukdegthas not been materially
altered from the Standard Port Terminal Terms h@ddo the 2009 Undertaking.
Minor changes include:
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= the rolling over of dates to enable the provisiohthe Standard Port Terminal
Terms to apply to the 2011/12 year

= replacement of TPA with CCA to reflect the changé¢hie law
= the removal of the definition of ‘ring-fencing’ uadclause 2.

CBH has, however, made a material change to thagions of the 2009
Undertaking by including a new clause 6.1(c) inRmeposed 2011 Undertaking. This
clause 6.1(c) provides CBH with an ability to utelally vary the Standard Access
Terms, without any obligation to provide noticet@iconsult with stakeholders.

6.2.2 CBH and third party submissions

A summary of all CBH'’s public submissions and sugsians received from
interested third parties in relation to the Substanf the Standard Access Terms is
provided at Appendix 4 (section D).

6.2.3 ACCC view

6.2.3.1 Ability to vary the Standard Access Terms

In its Final Decisions on the 2009 Undertakings, ACCC took the view that certain
aspects of the access agreement are commerciesigsbe negotiated between
parties. In the Final Decision on CBH’s 2009 Undkirtg, the ACCC noted that:

... the Standard Terms provided under the Septemb@sdtive Access Agreement are
intended to be the minimum terms and conditionsoaess to CBH's port terminal

services, and that access seekers will have tligydbinegotiate (or arbitrate) non-
Standard Access Terms that vary from any of thaaedard Access Terms that they
consider to be unacceptable, based on their owitplar commercial considerations and
circumstances. Accordingly, in this decision, the@C has not found it necessary to form
views about whether the particular terms and carstof the September Indicative Access
Agreement would be acceptable to particular pattesn likely differences between the
commercial considerations and circumstances ofifipaccess seekersy;

The ACCC considers that while all elements of tten8ard Access Terms are
subject to negotiation between CBH and access sedke Standard Access Terms
represent an important starting point for thoseotiagons.

In its Final Decision on the 2009 Undertakings, M&CC stated that it was necessary
for the Standard Access Terms to ensure the fatigwi

= any ability of CBH to unilaterally vary the terméan executed indicative access
agreement can only be exercised in appropriatemistances

= the terms and conditions of the Indicate AccesseAgrent provide for sufficient
certainty and clarity in their terms, effect ancamion?®

45 ACCC, Co-operative Bulk Handling Limited Port Terminar@ices Access Undertaking Decision to Accpt
September 2009, pp. 137-38. A similar position vediected in the Final Decisions on GrainCorp andBulk’'s
(now Viterra) 2009 undertakings.

46 ACCC, Co-operative Bulk Handling Limited Port Terminal @ees Access Undertaking Decision to Acc@pt
September 2009, p.179
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On this basis, the ACCC is of the preliminary vighat the ability for CBH to vary its
Standard Access Terms under clause 6.1(c) is mpobppate. This is because such

ability would result in a significant reductionftime clarity and certainty provided to

customers through the provision of Standard Ac@esss in their negotiations with
CBH for access to port terminal services.

The ACCC considers that an appropriate alternatigehanism should be drafted,
which provides CBH with an ability to unilateralhary the Reference Prices but
requires it to obtain ACCC approval for proposedraes to the Standard Port
Terminal Terms (as contained in the Port Termireal/8e Agreement at Schedule 2
of the Proposed 2011 Undertaking).

In response to this issue, the Revised Draft pexviody CBH proposes to amend
subclauses 6.1(a), (c) and (d) to provide that:

6.1 Obligation to publish standard access terms

(a) Subject to clause 6.1(b), by no later than 31 Atugfieach year the Port Operator must
publish on its website:

0] a single set of reference prices (Reference Priaes)

(i) a set of standard terms and conditions for thelgugfPort Terminal Services
(Standard Port Terminal Terms),

which, subject to clause 6.1(c) and clause 6.1il)apply to access to the Port Terminal
Services for the Season commencing in that yegetter the Standard Access Terms).

(b) For the first year of term of this Undertaking, thert Operator must publish the Standard
Access Terms on its website (and provide a coplygdACCC) within three Business
Days of the Commencement Date.

(c) The Port Operator may vary the Standard Port Teahiiarms with approval from the
ACCC in accordance with the procedure in Divisioof ®art 111A of the CCA. The Port
Operator must publish notice of any approved viamabn its website within three
Business Days of the ACCC'’s approval.

(d) The Port Operator may vary the Reference Prices fime to time, provided that it
publishes notice of such fact on its website amdisa copy of the revised Reference
Prices to the ACCC within three Business Days diflipation.

(e) The Standard Access Terms and any variation obthrdard Access Terms must be
consistent with clause 6.2 and the objectives geinoclause 2.

() Schedule 2 sets out the initial Standard Port Treehii erms applicable under this
Undertaking.

The ACCC is of the preliminary view that the amehdiuse 6.1 as above is
appropriate as it provides an enhanced level oitgland certainty to access seekers
in relation to the Standard Access Terms relatintpé¢ provision of port terminal
services.
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6.2.3.2 Liability

Gavilon indicated that CBH should be liable to extes should it over-estimate
available port capacit}/. Submissions from AGEA and Louis Dreyfus expressed
view that CBH should be liable for despatch-denmygreosts incurred by exporters as
a result of delay® However, CBH does not accept liability to compeasaistomers
under these circumstances, even where a lossgdsutt an act or omission by CBH
as port operator, unless caused by the ‘grossgesgle’ of CBH.

The ACCC is cognisant of submissions calling far ithclusion of a despatch-
demurrage obligation and other performance-basalfpemon CBH. However,
consistent with the ACCC'’s approach in its Finati3®mn on the GrainCorp proposed
2011 undertaking and its ongoing assessment girthosed 2011 undertakings of
ABA and Viterra, the ACCC considers liability to hecommercial issue suited to
negotiation between the parties to the agreemestgordance with the publish-
negotiate-arbitrate model. If parties are unableesolve these issues, the parties may
seek arbitration. Accordingly, the ACCC has notfed a view on the
appropriateness of the liability provisions propmbgeits Standard Access Terms and
whether particular clauses will be acceptable ltpatties.

Rather, the ACCC reiterates that access termgeliffeo those in the Standard
Access Terms can be negotiated between CBH andsaseekers. Where an access
seeker believes that negotiation of an agreemesd dot occur in accordance with
clause 7 of the Proposed 2011 Undertaking, thesacsmeker may make use of the
dispute resolution provisions in clause 8 of thegesed 2011 Undertaking. The
dispute resolution regime provides for arbitratbynthe ACCC or a private arbitrator.
Parties seeking to negotiate in relation to thiilii provisions of the Standard
Access Terms may avail themselves of these digpatdution procedures.

For the reasons above, the ACCC is of the prelingimgew that the limitation of
liability provisions included in the Proposed 201ddertaking constitutes an
appropriate starting point for negotiations betwaecess seekers and CBH.

6.2.3.3 Remaining provisions of the Standard Access Terms

The ACCC emphasises that the Standard Access Taamgegotiable between CBH
and access seekers. The Standard Access Ternmieareéad to be the minimum
terms and conditions of access to CBH'’s port tealservices, and that access
seekers will have the ability to negotiate (or &ete) non-standard terms that vary
from those Standard Access Terms that they congyd®z unacceptable, based on
their own particular commercial considerations amdumstances (in accordance
with the publish-negotiate-arbitrate framework)caringly, with the exception of
the provisions discussed above where the ACCCxagily noted that the Standard
Access Terms proposed by CBH may not meet an apatepninimum standard, the
ACCC does not take a view on the appropriatenetiseafemaining provisions.

47 Gavilon,CBH Port Terminal Services Proposed Access Undemngio May 2011, p.7
48 AGEA, Submission to the ACG@0 May 2011, p.2; and Louis Dreyfus, Submissthe ACCC'’s Issues
Paper, 27 May 2011, p.2
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7 Approach to pricing

7.1 CBH’s Proposed 2011 Undertaking

The Proposed 2011 Undertaking submitted by CBHg@segp to continue the
‘publish-negotiate-arbitrate’ approach containedsr2009 undertaking, rather than,
for example, adopting an ex ante pricing approbktder the Proposed 2011
Undertaking, CBH is obliged to publish prices apacified time under clause
6.1(a)(i). Access seekers that wish to obtain pribat differ from the offered
Reference Prices can negotiate to do so. Shouldctess seeker and CBH not reach
agreement on price through negotiation, they maynstuto binding arbitration.

7.2 CBH and third-party submissions

A summary of all CBH'’s public submissions and sugsitns received from
interested third parties in relation to CBH’s apaare to pricing is provided at
Appendix 4 (section E).

7.3 ACCC view

The ACCC considers that the 2009 Undertakings aedemant matter in the
assessment of CBH'’s Proposed Undertaking, in aacolwith s. 44ZZA(3)(e).
Through the operation of the 2009 Undertakings AB€C has gained insight as to
the effect of the Undertakings in practice. The AT¢bnsiders that this experience is
relevant to the assessment of CBH'’s Proposed 20tiethking and the Proposed
2011 Undertakings of the other port terminal opmsatConsideration of the 2009
Undertakings is also relevant to encouraging aistarg regulatory approach under
the objects of Part IlIA.

As the Proposed 2011 Undertaking does not includenee prices, the ACCC is not,
in this context, assessing the appropriatenesartitplar prices for port terminal
services. However, the ACCC has considered theppablished under the 2009
Undertakings in order to determine whether the ighbhegotiate-arbitrate approach
to determining access prices has been effectivbywduether it is appropriate that the
Proposed 2011 Undertaking continue this approakis. i$ particularly relevant in the
case of CBH due to the concerns raised in submmssegarding CBH'’s prices.

The ACCC has observed that the level and structupeiblished prices varies
between port terminal operators. This is illusidate Table 7.1 below, which
compares various charges applied by each of thepfanti terminal operators during
the 2010/11 season.

The ACCC notes that there are other charges appji¢de other four port terminal
operators not represented in Table 7.1, such addestock transfer and blending.
However, these charges generally relate to spediitional services and do not
form part of the ‘baseline’ price for access totgerminal services. This ‘baseline’
price represents the minimum level of fees paybhiplany access seeker wishing to
use port terminal services through any up-counippl/ chain. Due to the different
pricing structures applied by the port terminalraper it is difficult to accurately
compare a standard ‘baseline’ price across operdtmwever, the ACCC
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understands that it would generally be comprisetth@itharges represented in Table

7.1

Table 7.1: Comparison of port terminal pricing structures

Component

GrainCorp *°

Viterra !

Total export charge | N/A N/A N/A $17.10
Non-refundable $5.00 $5.00 $5.00 ($10.50
booking fee
Receival by rail $5.00 $7.50 $2.20 N/A
(road) ($5.50) ($9.25) ($3.40)
Additional charge | $0.50 $1.54 $2.50+ N/A
for third party
storage receivals
Storage fee $1.00 $1.10 $0.70+ N/A
per week per week per monttf
Ship loading fee $5.50 $2.70 $10.60+ | N/A

&Sum of Export fee and Marketer fee. Exporters raisgi pay an annual registration fee to access
CBH's port terminal services.
Non-refundable component of total fee; sum of Merkéee and Lost-capacity charge.
“This differential applies to third party storageilities approved by Viterra; a differential of
approximately $11.10 is applied to receivals froon4approved sites.
Charge varies throughout the year, up to $3.00muerth in September.
eCharge varies between ports.

Based on the prices published for the 2010/11 seasder the 2009 Undertakings,
the ACCC makes the following general observati@uyarding CBH’s prices
compared with those of the other port terminal afues:

= port terminal service pricing is provided in Westé&ustralia on an aggregated
basis, whereby CBH offers a fixed price amount congea suite of services at
port; in comparison, the other port terminal oparaapply a series of itemised
prices for various specific services

= while a direct comparison across operators is prahtic, the overall level of port
terminal prices charged by CBH does not appeaetoi¢h relative to the charges
of other port operators in Australia.

Submissions by interested parties have raised canegth the approach to pricing
by CBH. In particular, interested parties have siitech that they are not able to

4% ABA, ‘Schedule A - 2010/11 Charges’, 8torage and Handling Agreement 2010/@&cember 2010, pp. 24-
26. ABA does not currently have an accepted acaedertaking; these prices are published voluntarily.

50 GrainCorp, ‘Annexure A: Bulk Wheat Port Terminal Bees Fee Schedule 2010/11’, in GrainCorp 2010/2011
Bulk Wheat Port Terminal Services Agreement, 30 A1@010.
51 Viterra, Wheat Reference Prices — Port Terminal Service§/20124 August 2010.
52 CBH, Port Terminal Services Charge Schedule 20108btember 2010.
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determine the reasonableness of prices chargée ialtsence of a cost analysis and
breakdown of those charges, and that this impactheir level of clarity and

certainty. Submissions expressed that there igiotlyrno basis for assessing whether
CBH's charges represent the cost of providing faminal services® and that CBH
should properly cost individual services in ordealilow comparison across services
and providers>* However, it was also noted by Emerald that oveZ8H's fees
compare favourably with the other port terminal rapers>°

The concern was also raised that CBH could be engag cross-subsidisation of its
up-country storage and transport network with @g perminal prices?®

In assessing whether CBH’s approach to pricingptot terminal services under the
publish-negotiate-arbitrate framework is reasonahlke ACCC must have regard to
the legislative criteria outlined in Appendix 2.i¥lncludes s. 44ZZA(3)(b), which
requires the ACCC to have regard to the publiaedk including the public interest
in having competition in markets.

The promotion of competition in markets is als@veint given the regulatory context
established by the WEMA. The ACCC considers thatAHEMA, and the rationale
for the inclusion of the access test in the staduge under s. 44ZZA(3)(e), matters
relevant to the current decision. In particulae &CCC acknowledges that the
intention of Parliament to promote competitionhe export of bulk wheat has
various dimensions, including:

= the promotion of competition between marketerdlieracquisition of bulk wheat
from growers

= the promotion of competition between exportersiierexport of wheat from
Australia

= the concomitant promotion of competition for asatel products and services,
such as supply chain services and grower services.

The ACCC further acknowledges Parliament’s recagmithat the promotion of
competition in the form described may potentiakylimited by anti-competitive
conduct associated with port terminal facilitiesd @ahat the inclusion of the access
test demonstrates a clear intention to legislatesmes to mitigate the possibility of
such conduct undermining the broader intent ofeféslation>®

53 AGEA, Submission to the ACCC Issues PagérMay 2011, p 3; Louis DreyfuResponse to ACCC Issues
Paper, 27 May 2011, p.1; PGACBH Port Access Undertaking7 May 2011, p.3-4; QRNEBH proposed port
terminal services undertaking7 May 2011, p. 3; Wheat Exports AustraRablic submission on ACCC Issues
Paper, 20 May 2011, p. 1

54 Emerald Submission to the ACCQ7 May 2011,p 1; PGACBH Port Access Undertaking7 May 2011, p5;
Wheat Exports Australid&ublic submission on ACCC Issues Pa2& May 2011, p. 1

5 Emerald,Submission to the ACG@7 May 2011, p.1

5 QRNF,CBH proposed port terminal services undertakidg May 2011, p.3; PGA;BH Port Access
Undertaking 27 May 2011,, p. 4.

57 Explanatory Memorandurilyheat Export Marketing Bill 200&th)

%8 Explanatory Memorandurityheat Export Marketing Bill 200&th)
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The PC considered that in the ACCC'’s assessmédhed?roposed 2011
Undertakings:

The ACCC could be more proactive in ensuring upftbat port fees and charges were
based only on expenses related to port operatandigtinct from up-country transport and
storage elements of the supply chath).

The ACCC notes that, while competition for up-courstorage has emerged on the
east coast, and to a lesser extent in South Aiastthis is not the case in Western
Australia. In addition, there are indications thedblems are arising under the current
access arrangements applying to CBH. Specificalhyle competition for up-country
storage has emerged since deregulation on the@ast and to a lesser extent in
South Australia, this is not the case in Westerstfdlia. In addition, access seekers
have not yet used the direct to port delivery méttos wheat in Western Australia.
Due to its vertically integrated position, CBH hhs incentive to use its monopoly
position at the port terminals to advantage itsapntry storage and handling and
transport services (i.e. CBH Grain).

However, the ACCC has not been provided with angence that CBH has cross
subsidised its up-country services with chargep&ot terminal services or vice
versa. In order to establish that cross subsidisdtad occurred, it would need to be
established that CBH had priced its up-countryises/below the long-run
incremental cost of those services.

CBH has submitted that its port terminal chargesalocross subsidise its up-country
storages or CBH Grain, and that if it did so it \ble in breach of its non-
discrimination obligation&’ As previously noted, the overall level of CBH'srpo
prices does not appear to be particularly high aregbto the other port terminal
operators.

The ACCC has considered several potential solutiotise concerns around CBH’s
approach to pricing, including an ex ante priciagime, ring-fencing arrangements,
and increased transparency measures. These pbéamiaaches are discussed in the
sections below.

7.3.1 Ex ante pricing regime

An ex ante pricing regime, as implemented in othéustries such as the Hunter
Valley rail network, would represent the most efifex guard against monopoly
pricing by CBH for port terminal services and cregbsidisation of CBH’s vertically
integrated up-country system. However, as discuasedction 7.3.3, while the
approach that CBH has taken to its pricing underetkisting undertaking has differed
from the other BHCs in that it has been more aggesj the overall level of prices
does not appear to be high relative to chargesheirgort terminal operators in
Australia.

The PC, in its inquiry report, stated that it:

% Productivity Commission, 2018Vheat Export Marketing Arrangements, Report ng Gdnberra, p. 192.
0 CBH, Submission to the ACG@4 June 2011, p.11
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is not attracted to heavy handed regulation fot fgminals, particularly because of the
potentially large costs involved.

The ACCC agrees that requiring CBH to adopt anrg& pricing approach in its
Proposed 2011 Undertaking would impose significagulatory costs on CBH which
do not appear to be warranted at this time. Iiviagiat this view, the ACCC has
taken into account the transitional state of tlirigtry and the potential for further
regulatory change.

7.3.2 Ring-fencing arrangements

Ring-fencing arrangements separating port ternandlup-country operations would
limit CBH’s ability to cross-subsidise between pttminal services and up-country
services. However, it would also impose substandigiilatory costs on CBH. In
addition, the ACCC notes that vertical integrati@s the potential to create
legitimate efficiency gains, such as through shadministrative costs, and that
ring-fencing arrangements may therefore reduceffr@ency of CBH’s operations
and increase its costs.

In the absence of evidence that CBH has engage$s-subsidisation, the ACCC
does not consider that it is appropriate to requimg-fencing arrangements in order
to prevent the possibility of cross-subsidisationaddition, the ACCC notes that ring
fencing would not address stakeholders’ concergarding the need for increased
transparency of prices.

The ACCC'’s view on the need for ring-fencing arramgnts is discussed in Chapter
4.3.

7.3.3 Increased transparency measures

In the absence of more prescriptive pricing regofadr ring-fencing arrangements,
the ACCC has considered options for strengtheriagptiblish-negotiate-arbitrate
framework proposed by CBH. Currently, the appraacdupported by
non-discrimination and no-hindering access claasadiscussed in Chapter 3.

In order for the publish-negotiate-arbitrate applot be effective, access seekers
must have sufficient information to negotiate psieéhich are mutually acceptable.
As the access provider, CBH has an information atdgge regarding the relative
costs of providing various services.

Under the publish-negotiate-arbitrate approach,party that is not satisfied with the
Reference Prices may seek to negotiate alternatiges. The limited number of
negotiations on fees and limited use of directdd delivery under the 2009
Undertaking may indicate that CBH’s terms are atatglp and that access seekers
prefer to use CBH’s up-country services. Howevempi@viously mentioned, CBH
has an information advantage in these negotiatemms therefore it may alternatively
indicate that access seekers are not in a posdieffectively negotiate different
arrangements.

The ACCC considers that there are aspects of thkspenegotiate-arbitrate
framework which could be strengthened in orderrtvigle more transparency around

81 Productivity CommissioriVheat Export Marketing Arrangements — inquiry repw.51, ,June 30, 2010, p. 203
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CBH'’s operations and thereby facilitate effectiegotiation by access seekers. While
additional transparency will not prevent cross-gdibation, it will reduce the current
uncertainty facing access seekers wishing to usenative supply chains. Therefore,
the ACCC considers it appropriate that the trarespar of CBH’s port pricing be
improved.

The ACCC considers that the purpose of requirinigipation of Reference Prices
under the publish-negotiate-arbitrate approachb ihat all access seekers are aware
of the price of access to port terminal servicesspective of supply chain and grain
origin. The ACCC notes that other port terminalrapers currently provide more
information around the variable costs incurred frifferent supply chains through
their itemised prices as illustrated in Table This establishes a baseline for
negotiation around particular aspects and services.

Submissions indicate that there is uncertaintyu@rs wishing to bring their grain
direct to port without using CBH’s up-country stgesand transport services with
respect to what services are required and how rthase services will co&t.

The ACCC notes that CBH’s aggregated pricing has lseveloped in the current
market context, in which 100 percent of bulk exmpgin passes through CBH'’s up-
country storage, handling and transport servicggrédgated charges are more
transparent only insofar as they apply to all atsegkers; including those using
different up-country supply chains. It is not cledrat additional charges, if any,
would apply should grain be delivered direct totgaym a third party storage facility
and third party freight. Such information represehe baseline for negotiations and
is currently not clear. Access seekers are thexefoan informational disadvantage
when it comes to negotiating for direct to portest

The ACCC considers that the Proposed 2011 Undedads currently drafted is not
appropriate, having regard to the interests of @seekers under s. 44ZZA(3)(c), as
it does not require CBH to provide a sufficientigrisparent baseline for negotiation
of access prices. The ACCC considers that it wbeldppropriate for CBH to

provide itemised prices in order to provide suéidi transparency for access seekers
wishing to use alternative supply chains. Suchigeohprices would encourage
efficient use of the port terminal and should besllty cost reflective.

However, the ACCC recognises that under the cumemket structure all grain is
passed through CBH’s up-country system. Pricinfgbhtials based on increased
costs of receiving grain from alternative supplgics would therefore be
hypothetical, as they would depend on a numbenoéliles which may currently be
unknown in. In accordance with s. 44ZZA(3)(a), &@CC also has regard to CBH’s
submission that developing itemised prices woutplire ‘detailed cost analysis’
which would impose significant costs on CBH.

= While the ACCC appreciates that not every potemvantuality can be accounted
for, currently the information on pricing that isopided by CBH is insufficient,
as access seekers wishing to use third-party sublyns do not have certainty

52 Emerald,Submission to the ACGQ7 May 2011, p.1; Louis DreyfuBesponse to ACCC Issues Pa@t May
2011, p.1; Wheat Exports AustralRuiblic submission on ACCC Issues Pa2& May 2011, p.1.
%3 CBH, Public submission to the ACCG1 March 2011, pp. 9-10.
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about whether differential charges would be appdied on what basis they would
be developed.

An alternative to providing itemised prices wouklfor CBH to provide greater
transparency around the characteristics of thaacovered by the current prices.
This would give greater certainty to access seekgsising to use alternative supply
chains, as they would be able to determine whelteealternative supply chain would
impose any additional costs not included in theenirprices, and thereby assess the
reasonableness of any differentials CBH may wisdpialy.

Accordingly, the ACCC considers that it would beegpriate for CBH to provide
additional detail around the scenarios which areeed by the Reference Prices. In
order to facilitate this, the ACCC considers it \Wbbe appropriate for CBH to
include a requirement to that effect in the Progda@l1 Undertaking.

In response to this issue, CBH has included a nause 12.5 to the Revised Dratft,
which imposes an obligation on CBH to provide ims®ed transparency in relation to
its pricing for port terminal services. Clause 1&&tes that:

12.5 Reference Services

(a) The Port Operator must, throughout the term ofthidertaking, publish in a
prominent place on its website (in the same looadi® the shipping stem)
details in relation to:

. the specific services covered by the charges saéhdhe Reference
Prices including, where appropriate, the duratibtihose services; and

. the criteria (if any) which must be satisfied imer to qualify for any
charges set out in the Reference Prices.

(b) For clarity:

0] an eligible Applicant may negotiate with the Pope@ator in relation to
the Reference Prices and the application of, or Penminal Services
underpinning, those Reference Prices in accordaitbeclause 7.6. Any
Dispute in relation to such negotiations may belkesl in accordance
with clause 8; and

()  the criteria referred to in clause 12.5(a)(ii) niagiude criteria for
approved third party storage and/or transport.

The ACCC is of the preliminary view that the newude 12.5 above adequately
addresses the ACCC's concerns and is thereforejppate.

7.3.4 Conclusion

The ACCC considers that CBH’s approach to pricingar the Proposed 2011
Undertaking is not appropriate as it does not e sufficiently transparent
baseline for effective negotiation with access sezkHowever, following
consideration of various approaches to addresstimsern, the ACCC is of the view
that it is appropriate to maintain a relativelgHi-handed’ approach to pricing in
CBH'’s Proposed 2011 Undertaking and not requireenpoescriptive ex ante prices
or ring fencing.
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The inclusion of clause 12.5 in the Revised Dnaftich requires CBH to provide
additional information around the range of servicegered by the Reference Prices
and the criteria required to qualify for those pscwill provide enhanced
transparency around the baseline prices and th@melide a greater level of clarity
and certainty for access seekers in negotiationgatticular, this enhanced
transparency will assist access seekers that wigbd alternative up-country supply
chains, as they will be in a better position teed®tine the reasonableness of any
differentials CBH may wish to apply above the stddaggregated charge reflected
in the current Reference Prices. The ACCC consithartsthis would be appropriate
having regard to the interests of access seekascordance with s. 44ZZA(3)(c).

The ACCC also considers that increased transpameiicyeduce the uncertainty
currently faced by access seekers wishing to usmative supply chains in Western
Australia, which is appropriate having regard te plublic interest, including the
public interest in having competition in marketsactordance with s. 44ZZA(3)(b).
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Appendix 1: Industry Overview

Co-operative Bulk Handling Limited

CBH is a bulk handling company that was founde#l983 as a grower owned
cooperative. It currently has approximately 4658rsholders that are grain growers
in Western Australia.

CBH is vertically integrated across the grain irtdusAs well as its significant grain
storage and logistics arm, it has a significans@nee in grain trading through its
subsidiary, CBH Grain Pty Ltd>BH Grain). In Western Australia, CBH is the
dominant supplier of grain storage and logistigsises with an up-country storage
network of 193 receival sites and storage capadiground 20 million tonnes. CBH’s
effective storage capacity is greater that thedsirgecorded Western Australian grain
harvest.

Recently, CBH has expanded into grain processirgutih investments in South East
Asian flour mills. In addition, CBH owns and op&siEsperance, Geraldton, Albany
and Kwinana grain ports in Western Australia.

As set out in its memorandum of association, CBHi&n objectives are to:

= establish, maintain and conduct any schemes agragsfor handling wheat and/or
other grain in bulk or otherwise

= receive, handle, transport, grade, classify anek stdneat and or/other grain
= carry on either in conjunction with or separatebni the above objectives, any
business or businesses that may be convenientigg¢@an by CBH or may

promote, assist or be conducive to the objectivé&3BiH.52

Background information on the grain industry in \tées Australia is presented
below.
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The wheat industry in Western Australia

Figure 1 sets out the grain supply chain for Weskarstralia and includes primary
inputs (climate, research and development, indwestpertise and capital), grain
production, transportation (road, rail and shipjrage and handling and the domestic
and foreign markets.

Figure 1: the grain supply chain for Western Austrdia

GRAIN INDUSTRY SUPPLY CHAIN

Storage &
“ll Handling

Rail/Road

Source: Ernst & Young (2008)
Source: Ernst & Young, in Allen (2008)
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Figure 2 provides an overview of CBH’s storage,diizng and port elevator network
in Western Australia.

Figure 2: CBH’s storage, handling and port elevatometwork in Western Australia

Teitation and mantain
storage and fansportng g

For information about the CBH Growp, visit wanw.chh, com.au or phone +61 8 & BOD or 1B00 199 G053

The Australian Bureau of Agricultural and Resouecenomics and Sciences (ABARES) forecast that
winter crop production in Western Australia for P01 would reach an estimated total of 7.4mt, with

wheat representing 4.71t.

% ABARES (2011)Australian Crop Report no.1515 February 2011, pp.6 and 17
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Grain production in Western Australia

Western Australia is typically Australia’s larggstin producing state and has
previously supplied over 50 per cent of all bulkeahexported. However, Western
Australia is forecast to account for a significgritiwer proportion of export bulk
wheat in 2010/1%, primarily due to the prevailing poor harvest citiods.

The area planted to wheat in Western Australi0id9210 is estimated to have
decreased slightly to 4.9 million hectares. Tothkat production was estimated at
8.1mt in 2009/10, which is around 0.1mt less th&atwas produced in the 2009/10
season. Wheat production for the 2010/11 seasimneasast at 4.7mt, which
represents a significant reduction (of around 3)4mtprevious seasons.

Grain production in Western Australia is widelytdisuted and reliant on well
coordinated storage, handling and transport linkseavest. The storage, handling and
transport links are also integrated with port fities.

Up-country storage and handling in Western Australi a

In Western Australia, up-country receival sitessgeved by road, narrow gauge ralil,
and/or standard gauge rail. Of the 193 up-coumcgival sites throughout Western
Australia, 42 are serviced exclusively by road.réhere 28 ‘road to rail’ sites, where
ARG contracts road carriers to handle the firstdethe journey to poft® However,
the Western Australian grain storage and handiyistesn and the location of grain
receival sites are built around the rail network.

Approximately 95 per cent of the Western Austratiaain crop is exported through
CBH's port facilities®’ Grain receival, storage and handling infrastruethat is not
controlled by CBH is made up of small locally bageitate operators and on-farm
storage.

CBH's country grain receival points vary in sizapacity and capability, from:

= remote, small capacity ‘satellite and secondasgy/ sétceival points served by road
and narrow gauge rail

= larger ‘primary sites’ closer to ports and servgddmd, dual or standard gauge
rail

= Metro Grain Centre, a unique purpose-built recepaaht and container loading
facility, served by road and rail.

Transportation in Western Australia

The market for grain transport services involvespetition between two modes of
transport, road and rail. The average haul distéorc@/estern Australian grain on rail
is 290km, almost double the average haul from sit@s. Of the total farm to port
(and domestic consumer) task, rail currently actotor approximately 70 per cent
of all net tonne kilometres. However, road has beereasing its share of the overall

5 ABARES (2011), Australian Crop Report no.157, 15 Baby 2011, pp.6 and 17
56 CBH, Notification N93439Supporting Submissip2008, p. 23
571BIS World Industry ReporiGrain Storage in Australia; 167Q11.8 October 2007, p. 19
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Western Australian grain transport task over thet pen years and this is predicted to
continue in the medium terff.

Each of the four port zones has a different arrareyg with regard to the transport
infrastructure that exists:

= Kwinana port is served almost exclusively by rAidual gauge rail line
operates from Northam to Kwinana.

= A single narrow gauge line running from Hyden serthee Albany port, which
is also served by road access. However, the Albemnyinal is placed on a
narrow site that creates some restrictions on aoeetiaccess by road and
rail.

= Geraldton port is served by two main narrow gawagdines as well as main
roads from Mullewa, Morawa and Mingenew. A highgdion of deliveries
to the CBH storage facilities co-located with Gdtah port (approximately 20
per cent) are direct grower deliveries.

= Esperance is predominantly served by road with grewlelivering 40 per
cent of total production direct to storage fa@htico-located with the port .
Only 14 per cent of grain harvested in this zondeisvered to port by rail.
Rail links are on standard gauge track mainly deedon-grain haulage
purposes. There are two sites served by rail s1zbne.
Rail

Rail transports 65 per cent of the export graik tadVestern Australid’ The
percentage of rail's share differs between the §pam growing ‘zones’.

In December 2010, CBH announced plans to acqim@in rail assets in competition
with ARG which, until now, has owned 100 percenths, the above-rail (rolling-
stock) components of the rail network in Westerrsthalia . The below-rail
components (standard and narrow gauge track) ateotled by Westnet Rail

through a 49 year lease.

The Western Australia Grain Freight Network comgsiabout 2800 route kilometres
of track in the south-west of Western Australia—sisting of about 500 km of
standard gauge mainline and 2300 km of narrow gguaja branch and main linéS$.

A 2008 review of Western Australia’s grain freigigtwork highlighted that grain
movements on the standard gauge rail are highigieft, benefiting from good
terrain, heavy rail and direct route to port. Aftatively, the narrow gauge network
requires lighter axle loads, has poorer gradiemdsisiless direct to poft.

%8 CBH, Notification N93439Supporting Submissip2008, p. 63

5 Single Vision Grains Australid@ransport Infrastructure Issues Paper Twlanuary 2007, p. 8.

0 Department of Planning and Infrastructure V& pmission to the NTC Rail Productivity Review
Issues Paper (August 200&)ctober 2008, p. 7
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Road

Approximately 35 per cent of export grain in West@ustralia is transported by
road’* In addition to the rail network outlined abovee Western Australian grain
freight network consists of a local government juled road feeder network and a
state government provided feeder and parallel neadork’? As with rail, the
percentage of road’s share of the grain hauladgediffers between grain growing
regions of Western Australia. In general, the aldse growing region is to the port,
the more likely it will be transported by road.

Port terminals

There are four export grain terminals in WesteristAalia—namely Kwinana,
Geraldton, Albany and Esperance.

The Kwinana Grain Terminal is Western Australia'snary grain export facility,
shipping more than half of the Western Australexport grain. The terminal receives
grain from nearly 120 country receival points.dhaeceive grain at 4000 tonnes per
hour (tph) and has a current storage capacity oériimn 1 mt. Ships can be loaded
at 5000 tpH?3

Grain is delivered to the Geraldton Grain Termimaload and rail from 23 receival
points. The Terminal currently has a grain storeagacity of 295 000 tonnes and a
ship loading speed of 2000 tonnes per hour.

Grain is received at the Albany Grain Terminal bgd and rail from the 42 receival
points in the Albany zone. The terminal can recgiran from road at 2000 tph and
from rail at 800 tph. Ships can be loaded at 1§00 t

Grain is mainly received at the Esperance Graimiraal by road from CBH'’s 15
receival points in the Esperance zone. Only tweixet points, Grass Patch and
Salmon Gums, are connected by rail to the terminal.

" Single Vision Grains Australidransport Infrastructure Issues Paper Twanuary 2007, p. 8

2 Department of Planning and Infrastructure V&pmission to the NTC Rail Productivity Review
Issues Paper (August 200&)ctober 2008, p. 7

3 All the following statistical data on WA portsderived from the CBH Group’s website at
http://www.cbhoperations.com.au/grainopsindex.html
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Notified conduct

The ACCC notes that on 29 June 2011, it revokechthiéication provided to CBH in
2008 in relation to elements of its grain stordge)dling and transportation
arrangements between its up-country receival aiesits ports, effective 1 May
2012.. CBH has sought a review of that decisiothieyAustralian Competition
Tribunal (Tribunal ). CBH is able to continue to engage in the natitenduct while
the application for review is considered but widk tve able to engage in the conduct
after 1 May 2012 if the Tribunal affirms the ACC@scision to revoke the
notification.

Industry structure — CBH submissions

Co-operative Bulk Handling Limited 2009 submission

CBH provided submissions on a range of issues espgbnses to a range of questions
posed by the ACCC during the 2009 assessment @.0tksir submissions and
responses included the following main points:

= According to CBH, the wheat export supply chaifiestern Australia is
characterised by:

= alarge number of growers, who determine what camglcrop varieties
they will grow and the persons to whom they will Hgose crops

= anincumbent storage and handling supplier (CBHit) howned in a
cooperative formed by those growers

= anumber of competing logistics services providers

= alarge number of grain marketers, many of whonsabstantial
vertically integrated multi-national corporationkish compete for sales
of wheat at a global level and own flour millingsmesse$?

The ACCC'’s Issues Paper and information requeSBH included questions on
industry structure. CBH'’s responses to some ofetlggeestions are set out below.

= CBH considers that there is limited ability for buvheat Exporters
to switch between WA ports. There is even lesstgtd switch
between any WA port and ports in South Australigtia and
New South Wales. CBH does not comment in relatoswitching
between ports on the Eastern seaboard.

= Once grain has been acquired, it is likely thatpgbe of departure
for export has already been determined. Howevethtreasons
outlined above, this fact does not mean that tisene substitution
or competitive tension between the services offésedifferent port
terminal operators. The locus of this aspect of@etition is at the
point of acquisition of grain.

"4 CBH, Submission to the ACG@4 April 2009, para 4, p. 20
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= CBH does not apply different treatment, terms orditions in
relation to grain based solely on its place ofiiari@ifferent States
may have different crop results in any given ysarif exporters
seek a particular grade of wheat, that grade mawdre available or
cheaper in one State than another. So, to theyabilExporters to
respond to higher port terminal costs in a poradngacquiring
grain in another area may be limited by the codtarailability of
grain in that area.

» in Western Australia it is possible to construatitidnal
infrastructure outside the port terminal includman-port terminal
services, which will have a constraining effectpamt terminals.
These developments, such as intermodal links amdgs facilities
to directly alleviate the creation of “bottlenecksthe storage and
transport elements of the supply chain, indireatlgviate the
“bottlenecks” at port terminal facilities. For expl®, the Western
Australian government is considering the developgméa new
intermodal freight terminal in Kwinana which witi¢lude an
increased capacity for containerised export graiaddition to the
existing intermodal terminal at Forrestfield.

= |tis possible for Exporters to consider access timvestment in
these intermodal terminals as a means of enhattoangability to
maximise efficiency in their own supply chains upam of the port
terminal facilities themselves.

= There is some degree of substitutability at theaAly Bunbury and
Geraldton ports where facilities exist for the estd woodchips’

CBH also makes the following points about the défees between the grain industry
in WA and in other states:

CBH's Access Undertaking is offered in a substédigtaifferent
operational and legal context from what existsthreo States. The main
differences are:

* CBH is required to comply with provisions of tBalk Handling Act
1967 (WA) (Bulk Handling Act), which require CBH perform certain
functions and establish a grain entitlement frantéwehich defines
CBH's obligation to Outturn grain on the requestairrant holders;

» CBH deals with a higher proportion of export grand a lower
proportion of domestic grain;

» CBH owns a higher proportion of the country sger&acilities in
Western Australia;

S CBH, Further submission to the ACC@9 June 2009, pp. 35-37
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* in part as a consequence of the above factorbkl €iBcessfully
introduced a fully integrated supply chain soluti@main Express and
notified the relevant conduct to the ACCC; and

* the ACCC did not reject the notification and rgaised the
efficiencies generated by Grain Express.

Because of these factors, the interaction betwaeiRort Terminal
Service offered under the Undertaking and the GExjoress Service
requires particular focus. For the reasons staidllis part of the
submission, CBH considers that the substantiatieficies generated in
the Grain Express project can and should be preddollowing the
introduction of the Undertakin{J.

CBH goes on to make the following submissions:
The WA export grain supply chain

The Western Australian supply chain for export gi@mprises the
following functions:

= production — Growers produce grain on medium argklacale farms in
the Western Australian grain belt;

= transport from farm gate to silo — Growers arrafogeoad transport
between the farm gate and CBH'’s country ReceivaitBo

= sale/acquisition of grain to Exporter — Growersagefrom a range of
options in selling their grain. Exporters acquiraig at the Receival Point;

= trading and accumulation — grain, like most otr@nmodities, is traded
and accumulated in a secondary market, as tradeksts derive value or
manage risk by acquiring, accumulating and tradirain;

= storage and handling — grain is unloaded at RecBwiats, sampled,
analysed, weighed, graded, stored and fumigatedltiaeled for transport;

= bulk freight — Exporters and CBH contract with raild road providers to
transport grain from the Receival Point to the pibi¢ container loading
facilities (such as those at the Metro Grain Ce(i#t&C)) or the domestic
market, as instructed by traders or domestic ertsus

= port storage and handling — bulk grain is accunedld@br export at four
major port terminals in Western Australia (Kwinaggraldton, Albany
and Esperance) and loaded onto ships;

= container loading & handling — grain may be loaded containers for
export or shipment to domestic suppliers;

8 CBH, Further submission to the ACG@9 June 2009, p. 4
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= export marketing — Exporters contract with overggam buyers and
arrange for shipping of bulk or container grairthte required foreign
ports.

CBH as a bulk handler serving Growers located acadarge and
largely remote area has developed its receivaktomdge infrastructure
network on the basis that receival and storageahgs maintained at
sites local to producers in up-country locations.ghain is required for
export, it is transported from the up-country saes accumulated for
loading onto ships at the port terminals.

Storage of grain (except for the purposes of ttansaccumulation of
cargoes of grain for loading onto ships) is mairgdiat up-country
Receival Points, rather than port terminals, ad Eequisition, and
storage and receival infrastructure constructiahmaintenance costs
are in general terms significantly lower at the eoous up-country sites
rather than the limited availability premium locatiport sites.

The Western Australian grain belt is roughly divddeto four port
zones, each served by the Geraldton port, the Kaipart, the Albany
port and the Esperance port.

The grain supply chain is largely geared towardngeaports, and the
structure of storage and handling, transport andetiag arrangements
reflects this.

Under the current arrangements, the flow of infdrama instructions
and documents is complex, and varies accordinigedyipe of grain, and
the identity and approach of Exportéfs.

CBH makes the following submissions about grairtlentent and custody:

CBH offers grain receival services for particulaaigs at particular
sites. Not all sites may be geared to receiveralhg or grades of grain
at all times during the harvest. CBH configuressites ahead of harvest,
using a combination of the crop estimate infornrapoovided by
Growers, close consultation with Grower electedrbpresentatives and
the information provided by export Customers (idahg forward
shipping plans). For example, a particular area beagrojected to yield
predominantly barley and canola at one stage ofdéineest, and then
yield wheat at a later stage. The site servingdhes may therefore be
set up to initially receive barley and canola, #meh wheat — but that
site may not offer a service to receive lupins.\@&ms in that area who
have harvested lupins will be told in advance tduation of the nearest
site offering to receive lupins.

A truckload of grain, once delivered to storagenevitably
commingled with other loads of similar grade graliready received into
storage. In this way, grain has some similaritgas or fluids. It is

7 CBH, Further submission to the ACC@9 June 2009, pp. 5-6.
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neither efficient, nor possible, for a warrant lesltb insist that CBH
deliver the same grain to the warrant holder at @ewas delivered by
the Grower at the country Receival Point. The Bddindling Act and
Bulk Handling Regulations recognise this in two way

= an Exporter is not entitled to delivery of the sagnan that was
delivered to CBH by a Grower. Instead, as sectprédvides, the
warrant holder is entitled to “receive an equivaleright of grain of
the type corresponding with, and of a grade at le@sal to, that in
respect of which the warrant was issued”.

= Regulation 20 provides that before 1 March in asgry CBH shall
deliver grain to the point nominated by the wartawitler. It also
states that CBH “is not obliged to deliver graionfr the particular
point of receival as shown on the warrant”.

Any requirement for separation creates the inhgvetential for lost
capacity and inefficiency. This is due to the spa&cpiired between
parcels in horizontal or bulkhead storage, anddbkiecapacity of silo
storage. This lost capacity in CBH's storage féiesiis referred to as
“loss by division”. It represents a substantialguial inefficiency (or
potentially an inability to cope with the entirerixast) for CBH if its
infrastructure is under-utilised due to unnecessgangion. As is
discussed below in relation to transport, any ghdf exporters to
require the movement of particular parcels of gtainccur in an ad-hoc
or uncoordinated fashion increases the incidencapécity waste,
particularly in country sites. This cost is ultimbtborne by Grower&’

CBH submits that many market participants fundaaigntonfuse or misstate the
true nature of their rights to grain in the posesssf CBH. For example, the AGEA
Submission states, at 3.24:

“BHCs’ storage and handling agreements allow BHOsiove AWES'
grain between sites without permission while reggithat AWES bear
the costs\ and delay associated with the unaugtrsvement. An
example where this has occurred is referred toenad AGEA's
Confidential Submissions.”

Leaving aside the inherent unfairness of makindp sucallegation in
public but concealing the purported detail and enaE from the person
against whom it is made, this statement is basegifalse premise.
When an Exporter acquires grain from a Grower aatigrain is in
CBH's custody, the grain is commingled with otheaig of an
equivalent grade. At that point, it is impossilieassert control over the
movement of any specific grain. Rather, an Expartay assert the right
to have grain of an equivalent grade and quantitiuoned at the
nominated destination site upon request. Commingfiécks of grain are
self-evidently essential to the efficiency of thgpgly chain because,

"&CBH, Further submission to the ACC29 June 2009, pp. 5-6
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during harvest, CBH is receiving a constant flowgadin deliveries
from Growers and each Grower may delay making &ibecin relation
to the marketing of the grain delivered until treag ready to, or
required to, sell it. Segregating the grain acaugdo the identity of the
exporter at up-country sites would render harvpstations unworkable
and create substantial reduction in storage capaxitloss by division”
because multiple stacks take substantially gresateage capacity than a
single stack. The same efficiency consideratiomsyap the use of
transport infrastructure in moving grain to poftEkporters are able to
require grain movements to occur in terms of thisims to ownership
of specific grain parcels, what results is ad himgoordinated
movement of small volumes of differentiated gr#is.the Synergies
Economic Consulting Report in support of the Giaxpress
notification concludes, efficiencies from unit trgi.e. homogenous
cargo) grain movements are substantial and valuable

Finally, the ability to move grain toward port & discretion during
harvest enables CBH to keep country sites “opdrCBH had to wait
for instructions from warrant holders to move graountry sites would
fill up earlier in the harvest and deliveries togk sites would be
refused. This would add cost and inconveniencé&fowers who would
have to drive further to an “open” site to deligeain and it reduces the
efficiency of the entire supply chain. These effiwy issues were
compounded when the WEMA deregulated export bul&atlexporting.
Faced with the largest export task and geographidapersed
infrastructure, CBH had to find a way to coordingtain movements
efficiently.”

The following diagrams summarise the ownership, @neent and custody of grain in
Grain Express.

8 CBH, Further submission to the ACC@9 June 2009, pp. 9-10
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Figure 1. - Ownership, custody and movement in Grai Express:Example 1 —
Grower chooses price at Destination Site

Ownership, custody and movement of grain;
GR.&&N EXPRESS Example 1

Qv ey J
~ e
: 2 1 {Bdaricmtar acnuines™,
= > R | ¢ T pnitement b grein
/ i
— W]
T '_,--—‘ '--~ B sl
T N e { vieman R harding
gex B b
o deberry g r|| 'J.-d-w i ?a:l ----- go \ *"u.m. R ‘U#'}:-I.-' G,
T - __.a' Frenapat b roer fmr" { barm ariitar ), = A
I r: \. Do Sim b pan
Goownr 1 £y | — e

. o rl -.. 4

J dazaglainten J

i (=110

ol \! r

2 f Receival Poirt Port Siatage L:::m
[Csstination i
Bitw)

Curermmr 8 B

T anl
| Rocuival Poist

Figure 2. - Ownership, custody and movement in Grai Express:Example 2 —
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Co-operative Bulk Handling 2011 submission

CBH refers to the content of its submissions in®80d has made no further
submissions in relation to the Western Australiemrgindustry.

Regulatory regimes

In addition to its obligations under the Memorandtme Articles and the
Cooperative Act, CBH submits that it has a numbbetdigations under thBulk
Handling Act 196{WA) (Bulk Handling Act) and Bulk Handling Act Retations
1967 (WA) (Bulk Handling Regulations). These obligas, as highlighted in CBH’s
Port Terminal Services Access Undertaking, areidaigd below:
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CBH must receive all grain tendered to it that rmele¢ requisite standards: Bulk
Handling Act, section 42, and Bulk Handling Regialias, regulation 13

CBH must determine the grade of the grain tendtrédand inform the person
tending the grain of CBH’s determination: Bulk H&ngd Act, sections 6A and
43(2)

on receipt of the grain tendered to it, CBH musiseathe grain to be weighed and
issue a weighbridge ticket for the grain to thespartendering the grain: Bulk
Handling Act, section 36(1)

CBH must issue a warrant for the grain tenderad ®ulk Handling Act, section
37(2)

CBH must deliver the grain to the receival poinport in the State as required by
the person who is entitled to the grain under therant: Bulk Handling
Regulations, regulation 20

The holder of the warrant issued under Bulk Hargdiwat section 37(1) must take
delivery of the grain by 30 September next follogvthe receival of the grain by
CBH: Bulk Handling Act, section 45(1)

If the holder of the warrant issued under Bulk HangdAct section 37(1) does not
take delivery of the grain by 30 September nextH@R&n sell the grain, deduct its
costs from the funds realised from the sale andipayet proceeds from the sale
to the warrant holder: Bulk Handling Act, sectids(2), and Bulk Handling
Regulations, regulation 26

CBH must insure all grain in its custody or undsrcontrol: Bulk Handling Act,
section 17°

Sections 35A(a)-(d) of thBulk Handling Act 196 TWA) also place restrictions on
the manner in which CBH can use its income or pitgp&hese sections provide that:

(b) all income and property of the Company [thatOBH] shall be applied,
subject to this Act, towards the objects of the @any as set out in clause 2 of its
memorandum of association and not otherwise.

(c) the directors of the Company may set asidebtlie profits of the Company
such sums as they think fit as reserves for agpicain the discretion of those
directors, in meeting contingencies or in achie\ang other purpose that is, under
the memorandum or articles of association of then@any but subject to this Act,
a proper purpose for the application of profitshed Company;

(d) where any reserves set aside pursuant to golagc) are not immediately
required for application in accordance with thatggaaph, they may, in the
discretion of the directors of the Company, be @ohih the business of the

80 Co-operative Bulk Handling Limitedsurther submission to the ACC29 June 2009, pp. 7-8.
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Company or in furthering, subject to this Act, tiigects of the Company as set
out in clause 2 of its memorandum of associatiayijrg off or reducing some or
all of its debentures for the time being outstagdor liquidating any other
indebtedness of the Company or they may be invastedch investments as
those directors think fit.

CBH submits that Section 19 of the Bulk Handling Acespecially relevant in
relation to port access. This section provides that

Subject to this Act and the regulations, the Comrall allow a person, on
payment of the prescribed charges, the use of alkyhandling facilities and
equipment controlled by it at ports in the State.

The Productivity Commission inquiry

The Productivity CommissiorPC) conducted an inquiry into wheat export marketing
arrangements, publishing its final report on 1 B@¢0. In its final report, the PC
stated that access to port terminal facilitiesespnted the most significant issue in its
inquiry, and that the ability of wheat exportersataess port terminal facilities is
critical to the success of the deregulated matket.

The PC identified several characteristics partictdahe wheat export industry in
Western Australia:

= Almost all wheat is exported in buldowever, the bulk supply chain competes to
some extent with exports in contain®f<BH is the dominant provider of bulk
storage services and faces little or not competitiom independent storage
providers®?

= Bulk wheat storage may face competition from omfatorageAlthough on-
farm storage comprises a relatively small propartibtotal storage capacity in
Western Australia (i.6CBH’s storage capacity is approximately 20 mt and o
farm storage is 2.6 mt) competition may occur betw€BH'’s storage system and
on-farm storag&? The trend toward on-farm storage began prior tegldation,
but it is likely that a deregulated environmentegyncreased incentives for
growers to use on-farm storageSince deregulation, uneconomic bulk storage
facilities have been closed down due to the ineéasite-based costirf§.

= There is no competition in the provision of pomveses.The bulk grain export
terminals operated by CBH in Western Australiaraein close proximity to
another other alternative grain poffs.

®=  The share of wheat transported by road has incréasktive to rail transport.
Prior to deregulation, 65-70 per cent of export atheas transported by rail in

81 Productivity Commission (201@Yheat Export Marketing ArrangemenBeport no. 51, p.
82 productivity Commission (201@Yheat Export Marketing Arrangemengeport no. 51 , p. 68.
83 productivity Commission (201®yheat Export Marketing ArrangemenEeport no. 51, p. 67-68.
84 Productivity Commission (201@Yheat Export Marketing ArrangemenReport no. 51, p. 69.

8 productivity Commission (201@yheat Export Marketing ArrangemenEeport no. 51, p. 259.

8 productivity Commission (201@Yheat Export Marketing ArrangemenReport no. 51, pp. 261-2.
87 Productivity Commission (201@Yheat Export Marketing ArrangemenBeport no. 51, p. 68.
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Western Australia, excluding road transport frommféo bulk receival sites. Since
then it is likely that the share of grain transpdrby road has riséfi.This is

partly a result of the privatisation of rail andelgulation of the wheat export
industry, as:

= the cost efficiency of road compared with rail spart has improved due to
investment in road infrastructure and increaseacipof heavy vehicles.

= competition in the wheat export market puts inceegsressure on peak
periods, resulting in increased use of trucks muaction with rail transport.

= more cost reflective freight rates are being sedssecthe different segments of
the network. This has meant that in some areastraadport is now more cost
effective®

® |nvestment in transport infrastructure is likelylde required in the futur&he
Productivity Commission suggested that a thorowggt-benefit analysis, taking
into account the economic and social costs andfiteieéroad and rail use, is
required.*°

8 productivity Commission (201@yheat Export Marketing ArrangemenEeport no. 51, p. 257.
8 productivity Commission (201@Yheat Export Marketing ArrangemenReport no. 51, pp. 263-5.
% productivity Commission (201@Yheat Export Marketing Arrangemengeport no. 51, p. 251.
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Appendix 2: Legislative Framework

Access test

TheWheat Export Marketing Act 20@8th) WEMA ) came into effect on 1 July
2008. The WEMA and associated transitional legmtateplaced the Export Wheat
Commission with a new statutory body, Wheat ExpAristralia {VEA), which has
the power to develop, administer and enforce areddation scheme for bulk wheat
exports, including the power to grant, vary, suspbencancel an accreditatich.

Under the WEMA, parties without WEA accreditatiae @rohibited from exporting
wheat in bulk from Australia. Parties seeking adite¢ion as bulk wheat exporters
must be deemed by the WEA to be ‘fit and propeviigregard to certain criteria.
The WEMA further provides that parties seeking buheat export accreditation that
also provide ‘port terminal services’ (Port Termi@gperators) must satisfy an
additional ‘access test'.

Part of the ‘access test’ is linked to Part llIAtbé Competition and Consumer Act
2010(Cth) (Act), (previously thelrade Practices Act 197dCth)). The relevant part
of the access test will be satisfied if either:

= the ACCC has accepted from a person who owns oatggea port terminal
facility used to provide a port terminal serviceaatess undertaking under
Division 6 of Part llIA of the Act, and that undaking relates to the provision to
accredited wheat exporters of access to the ponirtal service for purposes
relating to the export of wheat; or

= there is in force a decision under Part IlIA of (DEA that a State or Territory
regime is an ‘effective access regime’ and thaimegprovides for access to the
port terminal service for purposes relating togkport of wheat.

Under the ‘access test’ providers of port terms®lices must also comply with
‘continuous disclosure rules’ set out in s. 24#)he WEMA. In summary, the
continuous disclosure rules require the Port Teah@perators to publish on their
website:

= their policies and procedures for managing demang@drt terminal services (i.e.
the PTRs); and

= astatement, updated each business day, settingroanhgst other things, the
name of each ship scheduled to load grain usingt@oninal services, the
estimated date on which grain will be loaded it $hip, the date on which the
ship was nominated and the date on which the ndimimaas accepted (this
statement is commonly termed the Shipping St&m).

%! The relevant transitional legislation is éeat Export Marketing (Repeal and Consequentialn@ments) Act
2008(Cth).
92 See subsection 24(4) of the WEMA for detail altbatcontinuous disclosure rules.
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CBH has submitted its Proposed 2011 UndertakingcdACCC pursuant to Part IlIA
of the CCA for the purpose of satisfying the acdess

Productivity Commission inquiry

The Productivity Commission (PC) completed an inginto the wheat export
marketing arrangements following the deregulatibthe industry. The PC has
provided a final report to the government, whictsweleased on 1 July 2010. The
report made several findings and recommendatiockjding:

®= The accreditation scheme has facilitated a smeattsition but the benefits will
rapidly diminish in the post-transitional phasechegitation and Wheat Exports
Australia should be abolished on 30 September 2011.

®= The access test has provided greater certaintydders and made access easier,
more timely, and less costly compared to relianc@art IlIA of the Act. The
access test should remain in place for a furtheetlgears until 30 September
2014.

® The benefits of the access test will diminish andld become costly in the long
term. Therefore, from 1 October 2014 regulated sxsbould rely on Part Il1IA of
the CCA supported by mandatory disclosure and antaty code of conduct.

The full report is available on the PC website at:

http://www.pc.gov.au/projects/inquiry/wheatexpaport

As at the date of release of this Draft Decisible, Government has not yet responded
to the PC’s report.

Legal test for accepting an access undertaking unde r
Part 1A

Part IlIA of the CCA establishes a regime to aghist parties to obtain access to
services provided through facilities with naturadmopoly characteristics to promote
competition in upstream or downstream markets.

Part IlIA provides three main mechanisms by whicbess can be obtained to
infrastructure:

= declaration of a service (under section 44H) abdration (under s. 44V);

® access undertakings and access codes (under A &hd 44ZZAA
respectively); and

= decision that a State or Territory access reginedfective (under s. 44N).

In relation to access undertakings, a provider ér&ice (or a person who expects to
be the provider of a service) may give an undengko the ACCC in connection with
the provision of access to the service. An undertpinay specify the terms and
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conditions on which access will be made availabléhird parties. The ACCC may
accept the undertaking if it thinks appropriateltoso after considering the matters
setoutins. 44ZZA(3).

If the ACCC accepts the undertaking, the provideequired to offer a third party

access in accordance with the undertaking. An aagedertaking is binding on the
access provider and is able to be enforced in gaeial Court upon application by
the ACCC.

An undertaking may be withdrawn or varied at ametj but only with the ACCC’s
consent.

In assessing a proposed access undertaking undeéllRaf the CCA, the ACCC
must apply the test set out in s. 44ZZA(3), whicbvdes that the ACCC may accept
the undertaking if it thinks it appropriate to dn kaving regard to the following
matters:

= the objects of Part IlIA of the CCA, which are to:

= promote the economically efficient operation ofe w$ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets; and

= provide a framework and guiding principles to enege a consistent
approach to access regulation in each industry;

= the ‘pricing principles’ specified in s. 44ZZCA tife CCA (see further below);
= the legitimate business interests of the providenh® service;

= the public interest, including the public intereshaving competition in markets
(whether or not in Australia);

= the interests of persons who might want accedseteérvice;

= whether the undertaking is in accordance with aes& code that applies to the
service; and

= any other matters that the ACCC thinks are relevant

= In relation to the pricing principles, s. 44ZZCAtbe CCA provides that
regulated access prices should:

» be set so as to generate expected revenue foulated)service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated
service or services; and

* include a return on investment commensurate wighréigulatory and
commercial risks involved; and

® that access price structures should:
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= allow multi-part pricing and price discriminatiorhen it aids efficiency; and

» not allow a vertically integrated access provideset terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesathigher; and

= access pricing regimes should provide incentivasdoce costs or otherwise
improve productivity.

The objects of Part llIA and the public interest

The ACCC considers it appropriate, in having redarthe matters in

S. 4477A(3)(aa) and (b) of Part IllA, to have soragard to the competitive
environment in which the services the subject efuhdertaking are provided. That
IS, s. 44ZZA(3)(aa), by referring to the objectdairt 1A, recognises the promotion
of the economically efficient operation of, useaofl investment in infrastructure,
thereby promoting competition in upstream and dakeasn markets, while

s. 44ZZA(3)(b) refers to the public interest, urdihg the public interest in having
competition in markets (whether or not in Australia

The ACCC considers that economic efficiency hasdlmomponents.

= Productive efficiency refers to the efficient ugeesources within each firm such
that all goods and services are produced usingp#st cost combination of inputs.

= Allocative efficiency refers to the efficient allatton of resources across the
economy such that the goods and services thatradgeiged in the economy are
the ones most valued by consumers. It also redettsetdistribution of production
costs amongst firms within an industry to minimisgustry-wide costs.

= Dynamic efficiency refers to the efficient deploymef resources between
present and future uses such that the welfareadétyos maximised over time.
Dynamic efficiency incorporates efficiencies flogifrom innovation leading to
the development of new services, or improvemenfsaduction techniques.

Other matters

The ACCC considers that the regulatory scheme ksttald by the WEMA, and the
rationale for the inclusion of the access teshadgtatute are, under s. 44ZZA(3)(e),
matters relevant to the current decision.

In particular, the ACCC acknowledges Parliamenttention in introducing the
access test, which was to ensure that accredijgattexs provide fair and transparent
access to their facilities to other accredited etgrs. As the Explanatory
Memorandum states, the WEMA access test is:

...intended to ensure that accredited exportersotlvator operate port terminal
facilities provide fair and transparent acceshéirtfacilities to other accredited
exporters. The test aims to avoid regional monegalinfairly controlling
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infrastructure necessary to export wheat in bulkjties, to the detriment of other
accredited exporte19§‘

Further, in the second reading speech, the mirssa¢ed that ‘unless all exporters can
obtain access to these critical facilities on &aid reasonable terms then one of the
major objectives of the policy could be frustratéd

The ACCC also acknowledges that Parliament’s iigarto promote competition in
the export of bulk wheat has various dimensionduhing:

= the promotion of competition between marketerdfieracquisition of bulk wheat
from growers

= the promotion of competition between exporterstifigrexport of wheat from
Australia

= the concomitant promotion of competition for asatex products and services,
such as supply chain services and grower services.

The ACCC further acknowledges Parliament’s recagmithat the promotion of
competition in the form described may potentiakylimited by anti-competitive
conduct associated with port terminal facilitiesd @hat the inclusion of the access
test demonstrates a clear intention to legislatesues to mitigate the possibility of
such conduct undermining the broader intent ofegeslation.

The ACCC considers that the 2009 Undertakings aedemant matter in the
assessment of CBH'’s Proposed Undertaking, perZ&ZA@)(e). Through the
operation of the 2009 Undertakings, the ACCC haseghinsight as to the effect of
the Undertakings in practice. The ACCC consideas this experience is relevant to
the assessment of CBH’s Proposed 2011 Undertakidghee Proposed 2011
Undertakings of the other port terminal operatbrgther, consideration of the 2009
Undertakings is relevant to encouraging a condisegulatory approach under the
objects of Part IlIA.

Recent changes to Part IlIA

TheTrade Practices Amendment (Infrastructure AccessPB10 (Cth) took effect
on 14 July 2010 and introduced changes to Partdfithe CCA, including to the
procedures set out in Part IllA for the assessrmokatcess undertakings.

Timeframes for ACCC decisions and stopping the cloc k

Subsection 44ZZBC(1) of the CCA now provides that ACCC must make a
decision on an access undertaking application withe period of 180 days starting at
the start of the day the application is receivedefred to as ‘the expected period’).

If the ACCC does not publish a decision on an acoeslertaking under s. 44ZZBE
of the CCA within the expected period, it is takienmediately after the end of the
expected period, to have:

9 Explanatory Memorandurityheat Export Marketing Bill 200$. 31.
% parliamentary Debates, Wheat Export Marketing B8, 29 May 2008, p 3860.
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= made a decision to not accept the application

» published its decision under s. 44ZZBE and itsaeador that decision: see
s. 44ZZBC(6).

The changes to the CCA also introduce provisionsstopping the clock’ that mean
certain time periods are not taken into accountnndetermining the expected period
(see s. 44ZZBC(2)). In particular, the ACCC mayetsrd a period:

» by written agreement between the ACCC and the aquewider, and such
agreement must be published: s. 44ZZBC(4) & (5)

= if the ACCC gives a notice under s. 44ZZBCA(1) resfing information in
relation to the application

= if a notice is published under s. 44Z7ZBD(1) inuvifipublic submissions in
relation to the application

= adecision is published under s. 44ZZCB(4) defgrdonsideration of whether
to accept the access undertaking, in whole or ity péile the ACCC
arbitrates an access dispute.

Amendment notices

Subsection 44ZZAAA(1) provides that the ACCC mayegan ‘amendment notice’ in
relation to an undertaking before deciding whetbeaccept the undertaking.

An ‘amendment notice’ is a notice in writing to thecess provider that specifies:

» the nature of the amendment or amendments (theogeal amendment or
amendments’) that the ACCC proposes be made tortiertaking

» the ACCC's reasons for the proposed amendment endments

= the period (the ‘response perigdiithin which the person may respond to the
notice, which must be at least 14 days after tlyetlia notice was given to the
person: see s. 44ZZAAA(2).

An access provider may give a revised undertakirrgsponse to the notice (within
the response period), incorporating amendmentsestgd in the notice, and provided
that undertaking is not returned to the provideth®yACCC, that revised undertaking
is taken to be the undertaking the ACCC is assgssider Part llIA: see

s. 44ZZAAA(5) & (7). In other words, the accessypder may ‘swap over’ the
revised undertaking for the original undertaking dgrees to the amendments
suggested by the ACCC in the notice.

If the access provider does not respond to theaaetithin the response period, it is
taken to have not agreed to the proposed amendmdigection 44ZZAAA(8). If the
access provider provides a revised undertakingiicatporates one or more
amendments that the ACCC considers are not ofdahee proposed in the
amendment notice, and which do not address themsdsr the proposed
amendments given in the amendment notice, the A@Q& not accept the revised
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undertaking and must return it to the provider withl days of receiving it:
S. 44ZZAAA(6).

The ACCC is not required to accept the revised taklieg under s. 44ZZA even
when it incorporates amendments (see s. 44ZZAAA4AY) does not have a duty to
propose amendments when considering whether tpatteeundertaking (see

S. 44ZZAAA(10)).

Other changes

Information requests

Subsection 44ZZBCA(1) provides that the ACCC maae@ person a written notice
requesting the person give to the ACCC, withinecsfed period, information of a
kind specified in the notice that the ACCC conssdmay be relevant to making a
decision on an access undertaking application.

As noted above, the period within which the ACCQuests information constitutes a
clock-stopper.

Fixed principles

Section 44ZZAAB of the CCA now provides that anesscundertaking given to the
ACCC under s. 44ZZA(1) may include one or more gthat, under the undertaking,
are fixed for a specified period (known as ‘fixathpiples’). Such principles must
extend beyond the term of the undertaking: s. 44X&¢S).
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Appendix 3: Key features of each regional wheat
market

Up-country supply chains

The key up-country supply chain characteristics (@ifferences) that exist in each of the
three regions is summarised in Table 1 below:

Table 1: Up-country supply chain characteristics byregion

Region Characteristics

East Coast GrainCorp holds significant market siratee provision of wheat storage and
handling services in New South Wales, Victoria M.

Alternative options to storage and handling ses/jpmvided by the two BHCs
are:

= on-farm storage (which makes up a relatively greteportion of total
storage capacity than in other regidns)

= awider choice of independent storage and trangpoviders compared to
other regions

= limited overlap of GrainCorp’s and Viterra’s up-cury storage networks.

South Australia Viterra holds a significant margbare in the provision of wheat storage and
handling services in south Australia with someralitive options provided by:

= on-farm storage

= independent bulk handlers.

Western Australia The provision of bulk wheat sggrand handling services is dominated by CBHl.

There is some on-farm storage, a significant prisgoof which is for on-farm
use, but no competition from independent bulk harsdl

Source: Productivity Commission Inquiry Report Ma&: Wheat Export Marketing Arrangements, 1 July®01
pp. 67-68.

As Table 1 illustrates, there appears to be gresteiof alternatives to the up-country grain
storage and handling services provided on the Eaast as compared to both South
Australia and Western Australia.

Domestic and export wheat

The proportion of wheat that is supplied into thes&kalian domestic market relative to the
proportion that is exported overseas varies sicguifily between the three regions, as
illustrated in Table 2 below:

% The PC Report observed that the larger stock ohom-btorage in the East Coast may be attributatifestoelative
importance of the domestic market and longer hjstéichoice in domestic marketing: Productivity Coissioninquiry
Report No. 51: Wheat Export Marketing Arrangemgehtduly 2010, p. 68.
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Table 2: Domestic and export wheat supply charactéstics by region

Region Characteristics

East Coast While a substantial volume of wheaxjoeed from the East Coast, a significant
proportion of wheat is also consumed domesticdlhe domestic market is
therefore a significant alternative to bulk whegb@t market for grain growers on
the east coast.

Also, containerised export wheat volumes on thd Easst have expanded in
recent years. In particular, the Essential Servi@smission ESC) noted that
containerised wheat exports in Victoria and soutlidew South Wales expanded
to represent a significant proportion of total entpdrom those areds.
Containerised grain exports are therefore an atemmto bulk exports on the east
coast.

South Australia Almost all wheat in South Austratisxported, with only a relatively small

proportion supplied into the domestic market. Thendstic market is therefore a
less significant alternative to the export market3A growers than is the case fgr
growers on the east coast.

Almost all wheat in South Australia is exportedink with limited export of
wheat in containers and bags.

Western Australia Almost all wheat in Western Aalitr is exported in bulk (90 per cent), with only
a relatively small proportion supplied into the destic market (5 percent) and th
balance exported in containers.

[

Source: Source: Productivity Commissioquiry Report No. 51: Wheat Export Marketing Argements1
July 2010, pp. 56 and 68.

As Table 2 illustrates, there is greater use @fratitives to the bulk wheat supply chain by
growers on the East Coast region, as comparedtioSmuth Australia and Western Australia

Port terminal facilities

The relative proximity of port terminals operateddifferent bulk handlers in particular
regions is a key determinant of the extent to whise ports terminals compete with nearby
ports for the through put of wheat. Table 3 beloovples an overview the proximity of

grain elevation ports.

Table 3: competition between port terminals by regin

Region Characteristics

East Coast Some port terminals in New South Waliesoria and the easternmost parts of
South Australia operated by GrainCorp, ABA and Kdeare in relatively close
proximity and may provide alternatives for some atitbroughput.

The Essential Services Commission, in its reviegrafn handling and storage
arrangements in Victoria, also noted that the significant degree of competitivj
substitutability” between the ports terminals opetisby ABA and GrainCorp.

[¢)

South Australia Viterra operates all wheat ponieals in South Australia (the Eyre Peninsula)
with no feasible alternatives, with the possibleaption of Port of Portland in far
west Victoria.

% Essential Services Commissidtgview of Victorian Grain Handling and Storage AscRegime Final Repgrivlay 2009,
pp. 39-40: The ESC noted that, on average, ovepehied from 2001/02 to 2007/08, containerised gexiports represented
approximately one quarter of all grain exports int¥ria and southern NSW.

97 Essential Services Commissidtgview of Victorian Grain Handling and Storage AscRegime, Final Repomtlay

2009, p. 48.
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Region Characteristics

Western Australia CBH operates all wheat port taaisiin Western Australia and the ACCC is
unaware of any immediate alternative port termfaallity for use by grain
exporters.

Source: Productivity Commission Inquiry Report Sa&: Wheat Export Marketing Arrangements, 1 July®01
pg 68.
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Appendix 4: Summary of CBH and third party
submissions

A summary of the submissions received from CBH athér interested third parties in
relation to CBH’s Proposed 2011 Undertaking is pted below.

A. The Publish-Negotiate-Arbitrate framework
A.1  CBH’s submissions on the publish-negotiate-arbitrag framework

CBH'’s submission accompanying the Proposed 201 ktiaking — 31 March 2011

CBH submits that it has retained the publish-negetarbitrate structure of the 2009
Undertaking in the Proposed 2011 Undertaking bexaus

= the case for adopting a heavier handed approagbak given that the benefits of even
the existing lighter-handed level of regulation kkely to be outweighed by the costs in
the longer-term;

= there is no evidence of access seekers being deceeds to services provided by the use
of CBH"s port facilities. Although there have been someancomplaints in relation to
operational performance, there have been no prdisgutes and relatively few
negotiations. Customers are large, well resoureegerienced grain marketing
companies that operate worldwide and would finddbsts of arbitration prohibitive;

= there is no evidence that CBH is discriminatindgawvour of its related marketing entity,
CBH Grain; and

= CBH has neither the incentive nor the opporturotgérive monopoly rents or to
preferentially self-deal due to the combined eftd#diactors including published
reference prices, the requirement to publish thgpsmg stem, CBH’s non-profit
cooperative structure and CBH'’s existing ring-feigcarrangements.

CBH submits that the framework for access negotiatremains substantially unchanged in
the Proposed 2011 Undertaking, except for amendsmeatie to improve clarity.

CBH notes that the Proposed 2011 Undertaking reduirto publish the Standard Access
terms (which includes Reference Prices) and enaloiesss seekers to obtain access on those
terms unless otherwise agreed. CBH argues thaptbigdes certainty for access seekers
while preserving the flexibility to negotiate difémt outcomes if they so choose.

CBH notes that it is required to negotiate in géaith with access seekers under the
Proposed 21011 Undertaking.

Section 44ZZBCA request for information: CBH — 1Z2WwR011

The ACCC issued an information request to CBH dmay 2011. CBH provided its response
on 13 May 2011.

CBH submits that it is not aware of any impedimeatthe secondary market and ‘is
concerned that port terminal capacity is allocateithe most efficient manner possible in
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order to most effectively use the patt'CBH further notes that it has not provided its
approval for a transfer on the secondary market.

CBH'’s supplementary submission — 18 May 2011

In response to the ACCC's Issues Paper, CBH prdvadeubmission dated 18 May 2011.
Under the publish-negotiate-arbitrate model, CBHnsits that:

= Access seekers were able to obtain access to QRitdserminal services on
acceptable terms during the 2009/10 and 2010/1dbssawith no formal disputes or
substantial complaints or breaches of the 2009 Wakieg or PTRs;

= CBH port terminals have operated efficiently in #899/10 and 2010/11 seasons
without recurrence of the congestion issues expeeigin 2009.

CBH submits that the publish-negotiate-arbitratelei@f the Proposed Undertaking is not
materially different from the 2009 Undertaking. CBHtes that under the 2009 Undertaking:

= There is no evidence that access seekers havalbagu access to CBH'’s port
terminal services;

= There were no formal disputes (and relatively fagatiations) or substantial
complaints or breaches of the 2009 Undertaking;

= There is no evidence that CBH has favoured itdedlmarketing entity, CBH Grain;

= The combined effect of the requirement to publefienrence prices, to publish the
shipping stem, and CBH'’s non-profit cooperativeicnre mean that CBH has neither
the incentive nor opportunity to derived monopapts or preferentially self-deal.

CBH'’s response to the ACCC's Issues Paper and plairty submissions received — 14 June
2011

In response to the ACCC'’s Issues Paper and sulamsgsseceived from third parties, CBH
provided a detailed submission dated 14 June 2011.

CBH notes that there has been little comment anabpect of the Proposed 2011
Undertaking.

CBH addresses AGEA'’s submission that there is f@eithore measurable performance
benchmarks by noting that this comment is incoaststvith AGEA’s submission that the
publish-negotiate-arbitrate structure has worketl. edBH further submits that this is also
inconsistent with CBH'’s history of no access diggund the evidence put forward by other
exporters such as Emerald and Plum Grove. CBHredses that Louis Dreyfus supports the
publish-negotiate-arbitrate structure.

% CBH, Response to ACCC information requd& May 2011, p.9
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A.2 Third party submissions on the publish-negotia¢-arbitrate framework

Australian Grain Exporter’s Association

The Australian Grain Exporter’s AssociatichGEA) believes that the publish-negotiate-
arbitrate model has worked in relation to port teahservices. However, AGEA notes that
there is no counterfactual against which to compdrether access seekers have assisted
access seekers.

AGEA argues that more measurable performance bemisnare needed against which CBH
can be held accountable. Currently, AGEA notesithatdifficult to initiate arbitration under
the Proposed 2011 Undertaking since benchmarksoargear and measurabfe.

Emerald

Emerald submits that the publish-negotiate-arlategaproach has not been tested to its full
potential given its recent introduction, but alkatt

The threat of arbitration has encouraged CBH taraatreasonable manner in its
negotiations with access seek¥fs.

Emerald submits that CBH has:

not abused its position as a monopoly provider utitee 2009 Undertaking and...that its
fees compare favourably to other exporting staief handlers®

Louis Dreyfus

Louis Dreyfus submits that the publish-negotiateiteaite approach is appropriate. However,
Louis Dreyfus also notes that it is not clear weetthe publish-negotiate-arbitrate has
assisted access seekers since there is no coghteifsituation to judge it against.

Plum Grove

Plum Grove submits that it was able to access CBil Rerminal services on acceptable
terms and with no apparent disadvantage to othmoresrs.

B. The capacity allocation model
B.1 CBH'’s submissions on capacity allocation issues

CBH'’s submission accompanying the Proposed 201 ktiaking — 31 March 2011

CBH submits that it has varied its PTRs in linehwiio of the recommendations made by the
PC, namely:

= the PTRs were varied in September 2010 to providedapacity is to be nominated
to a supply chain no later than 30 days prior &fitst day of the Shipping Window;
and

% AGEA, Submission to the ACCC's Issues PagérMay 2011, p.3
100 Emerald Submission to the ACC@6 May 2011, p.1
101 Emerald Submission to the ACG@6 May 2011, p.1
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= the Standard Access Terms were varied in SepteBild€r to provide for simple flat
fees for capacity transfers on the secondary markigter than tonnage based-fees.
CBH notes that other port operators do not pernaitttansfer of capacity.

CBH, however, did not accept the PC’s finding tihatre is a link between Grain Express and
the port capacity auction system that preclude®ouwsrs opting for an alternative supply
chain.

CBH notes the PC’s suggestion that port capacivylshbe determined without reference to
the land-based supply chain. This approach isigiefft and unrealistic as it may result in
users paying for port capacity that the supply ltannot deliver. CBH notes that it already
offers more capacity than could be used. HowevBH Crecognises that it should not offer
port capacity to Grain Express customers that igoally available to other customers.

CBH notes that its port capacity allocation systgrarates equally regardless of the supply
chain that brought it to port — all capacity is iéalale to users.

CBH rejects the assertion that surge capacity idiscates in favour of Grain Express
customers not using Grain Express may still aceesge capacity and will not be charged
surge fees if they do not use the CBH supply chdlme contractual nexus to charge for surge
capacity would not be present if the CBH supplyicihgnot used.

The proposed two-tiered capacity allocation system

CBH submits that it has proposed the two-tieredaceyp allocation system for a range of
reasons, including that there are some difficuligsociated with use of the auction system,
because:

0] auctions incur substantial costs;

(i) demand can fluctuate markedly from year to year @sult of crop size and
global market conditions;

(iii) in low-demand years, auctions are regarded byqi@atits as unnecessary;

(iv) participants are unable to acquire certainty ofcép until the auctions are held,
which inhibits longer term planning for both maket and CBH;

(v) the auction system has resulted in maximum accuroanlperiods that are shorter
than would be possible with a more flexible systang

(vi) reliance on the auction system has reduced flétyilail port capacity
management, because users have been confinedrtt $mépping windows, with
limited ability to manage risk?

CBH expressed concern that the difficulties as$ediaith the auction system ‘may be
causing marketers to prefer to do business in @hates over Western Australf&®
Additionally, CBH submits that a high proportionpgrt terminal capacity:

has been used by a relatively small number of dgpmreach of which use capacity year-
round and have the ability to generate substaeti@iencies from longer-term cargo
accumulation and shipping planniffy;

102 CBH, Public submission to the ACCC: Port Terminal Serviceléftaking 31 March 2011, p.13
103 CBH, Public submission to the ACCC: Port Terminal Serviceléftaking 31 March 2011, p.14
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CBH states that there are short-comings with istie first-served systems, as evidenced by
the harvest in New South Wales, Victoria and Séwktralia. In this regard, CBH agrees
with the PC Report, which stated that:

...auctions should be the preferred method of alingaiort terminal slots in situations
where there is likely to be shifting peak load es(that is, periods of excess demand given
capacity constraints§®

However, while CBH seeks to preserve the auctiatesy in relation to non-BLC, it submits
that the proposed two-tiered system is intendetitbress the alleged problems with the
auction system and to allow large volume expotti@scquire long-term capacity to provide
an enhanced level of certainty in planning for sagstomers, for whom auctions ‘represent a
late, uncertain process for planning annual shmdﬁ? CBH further submits that the
proportion of total capacity that is to be offeeslauction capacity (at least 40 per cent)
would be sufficient to meet the demand of the senakporters. On this basis, CBH submits
that the two-tiered system balances the interddtsge exporters and smaller exporters and
meets the objective set out in sections 44AAZ(33¢a) (c) of the CCAY’

Additionally, CBH submits that:

...certainty of BLC will allow CBH to ensure that ¢ssnd shipping are spread out over
the year to retain the lowest cost supply chairpfoticipants in the Western Australian
Grain Supply Chain®®

CBH further submits that the two-tiered system Wwéle ‘eligibility’ criteria that will ensure
that BLC is only available to exporters ‘capablausing that capacity reliably and
efficiently’.*®® CBH considers that only large volume exporters #na able to plan vessel
arrivals over the full year and have a high degfesessurance of using substantial amounts of
capacity should be able to access BLC. On thish&&8H has proposed that to be eligible

for BLC, an access seeker must have a forecasnshipschedule in excess of eight hundred
thousand (800,000) metric tonnes in the next shipgear:*’

CBH submits that, contrary to larger volume custenannual planning is unnecessary for
smaller exporters, which are unable to flexiblyldggarge grain stocks between cargoes or
flexibly deploy vessels to use capacity. CBH subnthierefore, that smaller volume
customers do not need to access BLC and will hewess to capacity sufficient to meet their
respective demands through auction capdtity.

Under the proposed two-tiered system, BLC will edeavailable to eligible exporters prior
to the commencement of auctions for non-BLC. Fanexle, the Rule 3.4(g) of the PTRs
states that negotiations for BLC must be concluskfdre 14 September of each year, which
is prior to the 28 September date set for auctiom®mmence in the 2010/11 year.

CBH submits that the price for BLC will be set la¢ starting price of auction capacity. CBH
further submits that the two-tiered system will digtcriminate in favour of large volume
exporters, mainly since:

104 CBH, Public submission to the ACCC: Port Terminal Serviceléftaking 31 March 2011, p.13

105 productivity Commission, Wheat Export Marketing étgements — inquiry report no.51, 1 July 2010, .22
106 CBH, Public submission to the ACG@1 March 2011, p.14

197 bid., p.18

198 pid., p.14

19 pid., p.14

10pid., p.14

11 bid., p.14
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= The take-or-pay basis of BLC introduces a risk Hejuirers of auction capacity do
not assume given they are able to transfer capawitie secondary market, which
BLC exporters cannot.

= Due to the operation of the auction premium rebgstem, exporters that acquire
auction capacity are rebated a sum that resuttseim paying little or no net
premium, which approximates the outcome for theaids C.

» The ‘lost capacity fee’ charged in relation to Bia@l be $10 compared to $7 for
auction capacity.

CBH submits that the proposed two-tiered systerhimglude safeguards to prevent
exporters with BLC from ‘blocking out’ any given mih and that capacity remains available
on a non-discriminatory basis; this will also emstivat the two-tiered system will also not
raise barriers to entry or expansion. CBH notesttietake-or-pay basis of BLC will also
serve as a disincentive to over-booking of the @hip stem.

CBH submits that port terminal services (includBigC) would not be supplied on the condition thap@sters
also acquire other services from CBH. Rather thariry a single agreement covering all services, @&H
allow the acquisition of both auction and BLC togmverned under the PTRs and Standard Access Terms.

Section 44ZZBCA request for information: CBH — 1&wR011

The ACCC issued an information request to CBH day 2011. CBH provided its response on 13 May 2011.

CBH submits that its references in submissions madee ACCC to:
= ‘Supply Chain Agreement’ in the definitions anccltuse 3.4(b) of the PTRs, and
= ‘PTSA’in clause 4.2 of the PTRs

are typographical errors and should instead reféart agreement for the supply of Port
Terminal Services'.

CBH submits that access seekers will not be requo@cquire other services from CBH in
order to access BLC. Further in this regard, CBitest that:

...any agreement for BL@ill not be offered on the condition that exporters will, roy
will not except to a limited extent, acquire supphain services (including grain
transportation services), in whole or in part, framalternative suppliét?

CBH submits that BLC will be provided on the tergses$ out in the PTRs and will be
governed by the rules contained therein.

CBH states that, where an eligible customers doesse BLC, it will be liable for the lost
capacity fee ($10). The unused capacity will thersterilised’ by CBH and cannot be
transferred to another exporter. In limited circtemses, such as where the exporter ceases to
trade, CBH may seek to make the lost capacity abiglto other exporters.

CBH submits that the 800,000mt forecast shipmemdle criterion for eligibility for BLC
will be determined on the basis of information pded by the access seeker and historical
data.

112 CBH, Public response to ACCC information requés May 2011, p. 3.
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CBH distinguishes between BLC and auction capadstgifferent products with different
terms designed to serve different segments of tdéen (i.e. a different class of customer).
CBH submits that, rather than being discriminaiarfavour of large volume exporters, the
two-tiered system represents:

...two distinct products, each of which have différesims and conditions and are tailored
to different classes of access seekers.

CBH submits that all port capacity is on a takepay-basis given that auction capacity has an
estimated lost capacity fee of $7/tonne, while Bi&ZS an estimated lost capacity fee of
$10/tonne. CBH notes that:

The higher take or pay charge for BLC introducesigiine into the system by ensuring
that large users who acquire BLC only acquire #qeacity that they neeld?

CBH submits that allowing the trading of BLC wou&move the discipline imposed by the
higher lost capacity fee. Additionally, since BL€acquired prior to auction capacity, CBH
submits that:

= there may be an incentive for a user to acquiregxcapacity (since they would be
able to trade away any excess capacity) to thénasit of the auction process (and
therefore smaller users); and

= there may be an incentive to strategically acgekeess capacity in order to ‘lock out’
smaller users and drive up the price of capacitpénsecondary mark&t

CBH notes that this issue may not arise where tisegafficient capacity at port. CBH notes,
however, that should the ACCC revoke the Grain Egpmnotified conduct, capacity at
CBH's ports is likely to diminish.

CBH submits that it is open to considering a

...limited process to allow BLC to be reallocateérough notice is given. The notice
period would have to be reasonable in order toerethe potential gaming®

CBH notes that there may be some systemic diffesiih reallocating between BLC and
auction capacity, such as a lack of alignment appsihg windows between the two types of
capacity.

CBH submits that eligible customers will not haveirgcentive to hoard BLC since it is made
available on a take-or-pay basis, which imposescang discipline on access seekers.
Additionally, CBH notes that since eligibility f&LC is based on volumes shipped,
customers are unlikely to hoard capacity that #reynot intending to use given that they
may not be deemed eligible in the next year.

CBH submits that it has no interest in restrictrngess to CBH's ports — CBH'’s cooperative
structure means that it exists to provide sernvicetss members (who are also growers and
therefore users of port terminal services). Additily, CBH notes that 'a port relies on
throughput to survive and restricting access ‘woulike no economic sense”.

113 CBH, Public response to ACCC information requés May 2011, p.7
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CBH'’s supplementary submission — 18 May 2011

In response to the ACCC's Issues Paper, CBH prdvadseubmission dated 18 May 2011.
Definition of available capacity

CBH notes that clause 1.1 of the PTRs define ‘capaas:

the tonnage of grain capable of being exportedugfinche Port Operator’s terminals during
a year from November to October, as determinedbyrt Operator, taking into account
the efficient deployment of resources (includingtl assets and labour) over the year.

CBH submits that it defines port capacity by refieesto the supply chain that is able to bring
grain to port. CBH states that

It is unrealistic and misleading to offer to therk&t capacity that CBH knows cannot be
used because the supply chain will be unable tesprart it to the port (whether through
Grain Express or otherwis&f

CBH notes that, to date, its approach to capaciégagement has not resulted in any shortage
of available capacity.

CBH'’s response to the ACCC's Issues Paper and plairty submissions received — 14 June
2011

In response to the ACCC's Issues Paper and sulimssseceived from third parties, CBH
provided a detailed submission dated 14 June 2011.

The BLC System

CBH submits that the submissions received by th€&@o date indicate that the majority of
grain exporters either support the two-tiered sysbe are not opposed. CBH notes that
objections were only raised by exporters that &s8p than 10 per cent of total grain moving
through CBH’s ports. CBH states that the proposedttered system is ‘consistent with the
interests of the overwhelming majority of exportéfs Additionally, the proposed two-tiered
system is consistent with the legitimate businessrésts of CBH, which is relevant to the
ACCC's consideration unders.44Z7A(3)(a) of the CCA.

CBH submits that it is conscious of concerns fronaler exporters and that the two-tiered
system has ‘safeguards to ensure that small opectise users are protected and retain an
ability to export wheat through the port terminai¥’

CBH submits that it is not in its interest to redukroughput at its ports. Rather, CBH states
that the two-tiered system ‘provides increasedilfiéity for CBH and will allow it to
increase efficiencies and port throughpdt'.

CBH submits that the concerns expressed in thirty gabmissions are based on
‘misconceptions’ around the two-tiered system s¢hare addressed below.

118 CBH, Public submission to the ACCT8 May 2011 submission, p.4
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The two-tiered system disadvantages smaller traders

CBH referred to third party submissions [WEA, Gawmil QR, Louis Dreyfus] that indicated
the view that the two-tiered system is to the detrit of smaller exporters. CBH submits that
it has designed the two-tiered system ‘to ensuaedimaller access seekers are not
disadvantaged’ and that it:

Provides for significant efficiencies which enallIBH to keep its port prices low and
capacity maximised for the benefit of all us&?s.

CBH submits that auction capacity is not an infepiduct relative to BLC and that third
party submissions alleging that BLC customers abliain ‘premium slots’ are false. Auction
capacity is simply a different product which istabie for smaller exporters. Although BLC
is allocated first, it is capped at 60% of capagitith a 20% cap for an individual customer
and 10% cap on usage of entitlement per month).

CBH submits that, since its ports will be less ¢aised (due to the operation of the
two-tiered system), smaller exporters are lessyliteebe locked out.

There are some aspects of BLC that are less faplauttaan auction capacity, namely:

= auction capacity is allocated later in the yearnvharvest tonnages are better known
— there is less seasonal risk associated withdfeisition of auction capacity;

» the lost capacity allocation charge for BLC witigtinér at $10/tonne compared to
$7/tonne for auction capacity;

= the restrictions on shipment size that apply to RluStomers.
Leveraging BLC to affect auction capacity

CBH referred to third party submissions [AGEA] sagting that large exporters can
purchase the full 60% entitlement for BLC (such th@acapacity is rolled into auction
capacity) and then bid up the 40% auction capaaitgwing that they can spread the auction
premium over the total of their tonné4®.CBH submits that this scenario relies on two false
assumptions, as below:

= CBH'’s port capacity has not been constrained utide2009 Undertakings and is not
likely to become so, subject to the potential reatmn of the Grain Express notified
conduct, which will ‘almost certainly shrink porygacity in the short terrt? and

= exporters are unlikely to purchase a significantine of BLC on a take-or-pay basis
(with a higher $10/tonne lost capacity fee) togethi¢h auction capacity (with
auction premiums attached) that they do not intengse, given that the potential
benefits of engaging in such conduct would be oigiaexl by the costs.

CBH referred to third party submissions [Louis Citesy suggesting that eligible customers
would effectively be able to ‘block out’ port cajitgaduring particular periods. CBH
submitted that BLC is restricted on a monthly basid that

122 CBH, Public submission in response to third party sulsioiss 14 June 2011, p.4
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124 CBH, Submission in response to third party submissiddslune 2011, p.4
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The BLC system is designed to smooth out capaoithat there is a more even spread year
round rather than having all bulk wheat exported small window?®

Cost of not using capacity

CBH referred to third party submissions [Plum Giabat the base load lost capacity fees
should be rebated to the auction system. CBH st this would assist BLC customers
to hoard capacity, since the hoarded BLC woulddptaced by auction capacity subsidised
by the lost capacity fee.

CBH referred to third party submissions [AGEA, Lelireyfus] that any lost capacity fee
payable by CBH Grain should be rebated to portauaed not CBH. CBH submits that this is
a ‘very onerous disincentive against providing cifyao CBH Grain’ and would:

= force CBH to subsidise its competitors every titngid not use capacity; and

* incentivise CBH to be more conservative when aaogicapacity than it should be,
thereby decreasing competition and penalising grewe

CBH notes that when CBH Grain is obliged to payltst capacity fee, it reduces the capital
available to CBH Grain to purchase grain. AdditibnaCBH states that:

If CBH were merely to inject that money back intBKL Grain then the Australian Tax
Office may judge the lost capacity fee to not lieua cost and disallow any tax deduction
that CBH Grain may claim (as CBH is not taxablg)isTwould have the effect of
increasing CBH Grain’s tax payable by 30% of thst kapacity feé?®

CBH further submits that the proposals raised loy gharties (as above):

...penalises CBH for being vertically integrated lgpdving it of income, requiring its
subsidiary to subsidise its subsidiary’s compeditond reduce the revenue of CBH’s
subsidiary**’

Transfer of BLC

CBH referred to third party submissions [Gavilon &R] that indicated that BLC should be
transferrable. However, CBH noted that this vievgwat universal and that some other
exporters [Emerald and AGEA] support the restritctom trading BLC in recognition of the
potential abuses. CBH has provided detailed rea®ovghy it considers BLC should not be
tradeable in its submission dated 18 May 2011.

CBH states that it is ‘agreeable’ to a ‘limited pess to allow BLC to be reallocated if
enough notice is givert*®

Efficiency

CBH referred to third party submissions [Gavildmtt suggested that the two-tiered system
may result in less efficient large exporters beaitigcated capacity. CBH submits that there is
no evidence that larger exporters are less efficksaditionally, the two-tiered system is
intended to introduce efficiency to the port and taandividual exporters. Rather than

125 CBH, Submission in response to third party submissitdslune 2011, p.5
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reducing efficiency, the two-tiered system ‘allo@B8H to better plan the port, smooth
delivery schedules and therefore increase pouieffcy — something which is recognised by
some third parties making submissions.

Eligibility for BLC

CBH makes reference to a number of third party sskions and provides its comments in
relation to each, as below:

Emerald supports the two-tiered system and belithaesligibility requirements are
appropriate;

Plum Grove’s objection to the two-tiered systemespp to be based on its view that
the eligibility requirement of 800,000 tonnes is tugh and should be reduced to
240,000 tonnes. It appears likely to support a tened system if the eligibility
requirement is reduced,;

AGEA states that the eligibility requirements aabjective’. CBH submits that this
is not the case and the criteria are ‘clear andabivie’ (i.e. an exporter must have a
forecast schedule of 800,000 tonnes).

AGEA and Louis Dreyfus state that CBH has ‘soledison’ over what exporters are
eligible. CBH submits this is misleading as it vd#étermine eligibility on the basis of
the criteria in the PTRs — any disputes as to fipdi@ation of the criteria may be
disputed under the PTRs.

AGEA queries how a new or emerging exporter wotagcess to BLC. CBH
submits that the new or emerging exporter wouldpimeed a credible forecast
schedule of 800,000 tonnes.

CBH does not consider that the information providgdVEA in relation to the likely
number of eligible exporters is accurate.

CBH submits that it would not discriminate betweeistomers who have previously
been and remain eligible, and customers who agékdibut have not previous
acquired BLC (i.e. both would be eligible).

Louis Dreyfus states that the two-tiered systedissriminatory and contrary to the
objectives of the undertaking. CBH refutes thisdssn, noting that the same terms
are offered to all base load customers, in the saayethat the same terms are offered
to all base load customers. CBH notes that ‘Thedlye in the Undertaking is non-
discrimination as betweesustomersiot as betweeservices 1*°

CBH'’s legitimate interests

CBH referred to submissions from third parties [{Bmj that the two-tiered system is not in
the legitimate interests of CBH. CBH submits thas in the best position to determine its
own legitimate interests.

129 CBH, Submission in response to third party submissiddslune 2011, p.7
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CBH referred to submissions from third parties [{Ba] that the two-tiered system will not
give CBH certainty over its up-country logisticBi& submits that the two-tiered system is
defined to increase efficiencies at the port andupecountry services.

Notice of the two-tiered system

CBH referred to submissions from third parties [{Baj} that the two-tiered system should
have been subject to industry consultation. CBHesitihat the process for approving the
Proposed 2011 Undertaking provides ample time g@pomunity for Gavilon to make
submissions on the system.

Definition of available capacity

Although CBH notes the submissions made by Gavilonjs Dreyfus PGA and Emerald,
which all took issue with the definition of ‘avdike capacity’, it also notes that none of those
submissions address the reasons why CBH definexitas it does. CBH states that it is
‘unrealistic and misleading’ to offer capacity keetmarket that it knows cannot be used due
to inability of the supply chain to deliver gram port.

CBH notes that if it defined capacity based on papacity alone, customers would acquire
capacity that cannot be fulfilled. CBH submits thnned capacity management is needed
to avoid the delays experienced in early 2009. Gither notes that it has offered in over
1.5 million tonnes of capacity in excess of thehleist previous annual exports.

CBH considers that its method of defining capaistyappropriate and transparent as it is in
line with the principles set out in clause 3.2kl PTRs. Further, CBH submits that it ‘would
not artificially restrict capacity as it would rezkiport throughput and harm growers (who are
also CBH members)’ — CBH's track record shows tagiacity offered has always exceeded

supply=°

CBH states that the submissions from AGEA and L8uisyfus, which suggest that capacity
based on CBH logistics supply, are erroneous. Clat¢s that it determines capacity by
estimating whaany supply chain can bring to port; this approachri@sesulted in any
shortage of capacity.

CBH refers to submissions from Louis Dreyfus thBHCartificially constrain port capacity

and forcing parties wishing to use direct to poess arrangements to pay excessive charges
in the form of auction premiums. CBH submits thnare is no basis nor evidence for that

CBH has ever engaged in such conduct. CBH reitetht it offered more port capacity than
have ever been exported from Western Australiaseason. CBH further notes that it

receives no financial benefit from auction premiumbkich may be perceived as a reduced
return to CBH’s members (i.e. growers).

CBH notes that Emerald supports CBH’s determinadiocepacity, although it also argues
that CBH should provide a monthly update on perforoe and changes to assumptions to
the capacity model. CBH queries whether this mgniipldate is necessary given that CBH
indicates the spare capacity available followingti&un and notified parties when it becomes
available.

130 CBH, Submission in response to third party submissiddslune 2011, p.8
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CBH refers to a submission from Gavilon that CBHslaot have the requisite oversight of
the harvest or transport task across the wholelgapgin to determine capacity. CBH notes
that, as storage operator, it has access to luatatata relating to shipping, forecast of crop
yields, harvest deliveries, carryover stock, tramspapacity and all parties’ forecast
shipments. CBH notes that no party other than CB&lrGhas provided CBH with its
forecast annual shipments despite this being anmsgant under the PTRs.

Under the two-tiered system, CBH submits that itl‘lae able to better plan port operations
than at any time in its history* and will allow enable CBH to increase port capacit

CBH submits that to require the ACCC to approveddueacity set by CBH is ‘unnecessary
and administratively unworkablé®

CBH refers to Gavilon’s submissions that CBH shqariolvide a rebate to all customers in
the event that it overestimates capacity. CBH ntitassuch as requirement would provide
an incentive for CBH to define capacity consenaliiy

CBH rejects PGA’s submissions that the mechanisdefme capacity is intended to ‘protect
marketers from bad decisions’. CBH submits thatntieehanism is intended ‘to ensure that
CBH does not sell capacity which it will be unatdeprovide because the supply chain is
incapable of delivering the graif®

CBH notes that it has historically provided infotioa on the quantity of Annual Capacity it
will make available during the auctions phase.

CBH refers to submissions from QRNF, which sugtfest the PTRs link the port to CBH’s
logistics supply chain. CBH notes that this is imeot and reiterates that it determines
capacity with reference to the entire supply chaot,just CBH'’s logistics.

CBH explains that the PTRs differentiate betweetd@Bpply chain agreements (GSA) and
other forms of supply chain agreement, since CBHhaive the relevant information relating
to grain that moves through CBH’s system.

CBH refers to QRNF’'s submissions that the requirgn@nominate whether capacity is to
be serviced under a GSA potentially limits the etffeeness of the secondary market. CBH
notes that it is difficult to process the transfégrain without knowledge of the supply chain
that will deliver it.

CBH's response to the issues raised at meetinggekatthe ACCC and CBH — 18 July 2011

BLC — the rationale

CBH submit that the auction system set out in lidviarch 2011 submission (paragraphs 5.7
and 5.8) was impeding the efficient operation efplort and did not provide enough
flexibility for larger exporters. Therefore CBH digised a hybrid system using the auction
system while providing a BLC system.

BLC — the benefits
CBH states that the BLC system provides benefith sis:
= Smoother allocation of larger exporter’s shipmetoss the year.
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= Narrower shipping windows for BLC customers.

= The ability to allocate a shipping window to anatpert with less demand by agreement.

= Better forward planning by CBH.

= Additional flexibility when large exporters aredae to narrow windows.

= Large users will get increased flexibility from gter certainty of capacity allocation
across the year.

= Small exporters will get greater capacity duringlpgmes as larger exporters smooth
their exports across the year.

BLC — how determined

CBH submits that a maximum of 60 per cent of capasito be allocated as BLC to the
largest shippers. A minimum of 40 per cent is t@l@cated as auction capacity to smaller
shippers and larger shipper overflow. BLC not aczfibefore 14 September must be
allocated by auction.

Key features of BLC vs. Auction Capacity
CBH submits that the BLC system is designed talsitgside the auction system and offer a
different product for larger exporters.

CBH provides the following key features compareth®auction system:

Feature BLC Auction capacity

Eligibility 800 000 tonnes per year No minimum criteria
(approx. 4 exporters)

Allocation 10% of customer’s entitlement| Allocated after auction
in a single month allocated priqr
to auction

Restrictions on acquisition Capped at 60% of annual No restrictions (other than
capacity, 20% for an individual| ability to pay price)
customer

Lost Capacity fee $10 per tonne $7 per tonne

Price Must not exceed auction price | Auction price
(excluding auction premium)

Tradeable No Yes

Shipment size 20 000 to 50 000 tonnes NO minimum size

Shipment plan Annual shipment plan. No annual plan
Revised quarterly.

Shipping window 10 days 15 days

Protection for smaller exporters

CBH states that it was careful to ensure that tliti@n system, which they consider has

worked well under the existing undertaking for deraéxporters, remained in the

Undertaking and was not rendered ineffective byBh€ system.

CBH considers that it will ensure this by:

= Auction capacity is more than the historical amaamaller shippers’ ship.

= BLC is take or pay and requires large shippersrtoath out deliveries across the year.
Base load customers will be incentivised to boask l@uction capacity during peak times
as they have paid for capacity across the year.

= BLC is acquired prior to auction capacity but thesstomers cannot allocate more than
10% of their BLC into a given month prior to thengaletion of auctions.

= BLC is not transferrable; therefore these custorasdikely to acquire their capacity
conservatively to avoid the take or pay risk.
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Why can’t CBH use the auction system to achie®? thi

CBH provides the following reasons:

= Flexibility is something which only the largest @xgers can provide. For example large
exporters may have stock at each port which wolldeveCBH to negotiate the transfer
of the shipping window to another port.

= Under the BLC system exporters are incentiviseastcapacity (or else they lose it) and
therefore incentivised to negotiate with CBH topde flexibility while the auction
system does not have this feature.

= The auction is also available to all exporters. idoer, the flexibility which CBH is
seeking may only be provided by the larger expsriéfithout a separate system CBH
would be discriminating against larger exporters.

Section 44727A(3) of the CCA

CBH state that BLC is consistent with the objedioé section 44ZZA(3) of the CCA

because itis:

= consistent with the objectives of Part IlIA

= in the legitimate business interests of CBH a®ege and handling provider

» in the public interest as it provides for great#iceencies to growers and exporters and
has wide industry support

* in the interests of persons who might want acce$ise service.

Definition of Capacity

CBH state that they have neither commercial noraipmal incentives to restrict the supply

of port capacity because:

= CBH would not profit from limiting capacity, CBH d@s not retain the auction premium,
and encouraging scarcity would lead to pressupgdamaturely expand terminal capacity.

= CBH is constrained by the threat of new entry;rretsdn would encourage competitors to
build competitive facilities.

= CBH has a commercial incentive to attract volumreugh its ports

CBH contend that the ability of a Port Terminabhtthieve its theoretical capability is

inherently uncertain due to a number of reasonk asc

= Harvest size and characteristics varying betweansyand between zones

= Port Terminal Facilities are connected to supplict which bring grain to port

= Depending on the harvest, and other factors tleadlifficult to predict and control, those
supply chains may not deliver grain at a speea arform that allows the Port Terminal
to achieve the maximum port capacity.

CBH state that it publishes full details of the @aipy it offers atvww.portcapacity.com

Lost capacity fees

CBH state that it considers it inappropriate toglse CBH for its vertical integration where
it engages in non-discriminatory conduct. CBH sth&t the CBH group as a whole does not
benefit from foregone capacity as no new revenuedlinto the CBH group.

CBH also submits that CBH Grain will retain a sfgrant exposure to the auction system in
order to acquire additional capacity to meet itpireements.
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B.2 Third party submissions on capacity allocationssues
AGEA
Capacity allocation system

The Australian Grain Exporter’s AssociatichGEA) supports the existing auction capacity
allocation system:

AGEA believes that the auction system...can be attife mechanism for allocating
capacity and, in fact, the auction system may banhbst effective mechanism where
demand for capacity exceeds suppfy.

AGEA further notes that ‘[w]here demand for capaeixceeds supply, price should be the
only determinant of the quantity of capacity all@chto each applicart®.

AGEA submits that non-performance fees incurre@xyporters should result in forfeiture to
the bulk handler, while non-performance fees iredifsy the bulk handler should be forfeited
to a fund that is redistributed to all parties thlaip in that period.

AGEA does not consider the proposed two-tieredesysb be appropriate and that:

A port terminal operator can offer more than onegpam with accompanying terms, but all
programs and related standard terms and condsiomsid be available to all access
seekers®

Furthermore, AGEA submits that the two-tiered systeould place CBH in a position of
operating in a discriminatory manner. In this relg®&GEA states that:

CBH...should not set eligibility criteria that arebgective and they should not be the judge
of which access seeker is successful or eligibla fepecific program and set of terms.

AGEA points to a number of issues with the twodtesystem, as below:

= Exporters not eligible for BLC will be placed atampetitive disadvantage. For
example:

If BLC eligible participants have 60% and they knitsvgoing to be a large export task,
then they can afford to bud up the auction premiointhe remaining 40% knowing that
they will be able to spread that auction premiurerdte total of their tonnes.

This has the potential to provide substantial lagerto the base load participants during peak
periods.

= New or emerging exporters would find it difficutt &ccess BLC given CBH has sole
discretion over who is eligible and applies elifiipicriteria that look at the past three
years shipping volumes.

= Where BLC is not used, it should be not be tranabde but put back on the shipping
stem and allocated to other shippers via a traegpg@rocess.
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AGEA notes that the above issues with the two-tiesystem are mitigated by the restriction
on the transfer of BLC, the requirement to use tlagiacity over 12 months and the higher
lost capacity charge. However, the proposal remaims-competitive and will result in

inefficiencies'**’

Definition of available capacity

AGEA submits that CBH'’s defined capacity and ofteagiction capacity are not the same
since:

CBH defines capacity in the Port Terminal Ruleshastonnage capacity to put grain on a
vessel in a period, however, the actual capacfgred is based on CBH'’s logistics
capacity**®

AGEA states that CBH should state the total parhieal capacity and that this figure should
not be subject to crop size. AGEA states that CBbUKI further state the volume of bundled
logistics service that they offer in each periotijala will vary according to crop size and
logistics arrangements.

AGEA states that, for exporters who commit to pasghfobbing capacity, CBH receives
compensation in the form of lost capacity chargésch are 100% of the cost CBH charges
to deliver the service.

AGEA submits that, after the initial auction, CBHayndetermine the available capacity from
time to time, having regard to its internal andeemal arrangements.

AGEA argues that CBH has:

total discretion as to what capacity it offers dmeir view of the size of the grain export
task and the logistical capacity related to thsik &s defined by CBH is what determines
this*°

AGEA submits that the above mechanism effectivetg he auction premium and that this
can artificially drive prices up.

AGEA submits that exporters can be deterred byabtiethat CBH logistics determines
capacity and not the total supply chain or porniaal capacity.

Transferability of port capacity
AGEA states that:

A number of AGEA members have used the secondarkenfor the trading of port
terminal capacity and found it effectiv®.

AGEA believes that the transferability of port cejpais critical across port, time, grain and
owner.
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AGEA states, however, that eligible customers BitC’ should not be able to transfer that
capacity — but that any unused base should berédda ‘lost capacity’ and made available
on the shipping stem to other exporters.

Emerald

Emerald submits that there are issues with theiegiauction system:

[Emerald] have not always been able to secure stgpgots that we have needed to satisfy
our customer’ requirements, thus forcing us toaetlumulated grain in the track market,
sometimes at a log§

Emerald states that the two-tiered system will @mage competition in the accumulation
market by providing much needed certainty to higlitume exporters** this certainty
would enable higher volume exporters to plan thales program, sell forward and make
long-term commitments to accumulation in Westerstfalia.

Emerald submits that, although it may be arguetittieatwo-tiered system is discriminatory,
‘[d]iscrimination is often justified when it aiddfigiency’*®. The two-tiered system will aid
efficiency and promote competition by:

= encouraging and rewarding commitment to the margdtigh volume traders; and
= sharing the risk with CBH of seasonal volatility.

Emerald submits that the take-or-pay arrangementBLC are likely to result in
conservatism on the part of large volume exporteaand that there is likely to be in excess of
40 per cent of capacity available for smaller voduexporters via the auction mechanism.
Emerald supports the take-or-pay structure as it

allows CBH the certainty to invest in efficient giypchain infrastructure by alleviating
the seasonal risk and sharing that risk with exget*

Emerald considers that the eligibility criteria 8t C are appropriate.

Emerald does not consider it unreasonable that @istomers may be required to enter into
a supply chain agreement which is not regulategl {ecludes elements of the up-country
supply chain).

Emerald submits that BLC customers should be ableahsfer a proportion of their

allocation as the take-or-pay arrangements ararifiially onerous®. This should be

balanced against the ‘potential for aggressiveetrsatb block out capacity for opportunistic
s 9 146

gain’.

Emerald submits that it as used the secondary memkeading port capacity and has
experienced no problems. Emerald believes that¢hendary market will continue to be
effective notwithstanding the two-tiered system.

141 Emerald Submission to the ACG@6 May 2011, p.2
12|14, p.2
13 hid.. p.2
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195 |hid.. p.3
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Definition of available capacity

Emerald ‘accepts that capacity is a dynamic conicéjpiences by many factors along the
supply chain’ and considers CBH’s approach of aersng up-country issues and freight
capacity as reasonable so long as CBH regularlyrteghanges to available capatifyAs
a minimum, Emerald suggests a monthly update lggtihg performance and changes to
assumptions to the capacity model.

Gavilon

Gavilon supports the existing auction capacityatemn system:

The auction system represents the most efficigpiitable and transparent use of the
infrastructure as all customers may participate Gaphcity will be allocated to those who
want it most*®

Gavilon submits that the proposed two-tiered capatiocation system is not appropriate
with regard to the factors listed in section 44Z2ZA¢f the CCA. In particular, Gavilon
submits that:

The two-tiered system does not promote the ecoraliyiefficient operation of, use
of and investment in the infrastructure by whichvaees are provided. Gavilon
submits that, due to the inability to transfer Bltkgre is the risk that capacity will go
unused and that:

where there is demand for this capacity from othestomers, the efficiency of the port
and the overall supply chain will be reducéd.

Additionally, the restriction of BLC to large custers results in the risk that 60% of
port capacity may be allocated to less efficieniogters.

The two-tiered system does not provide an inceritv€BH to improve
productivity. Gavilon submits that:

There is the risk that by providing CBH with theteity of guaranteed return, the BLC
allocation system will not incentivise CBH to impeoport throughput°

The two-tiered system is not in the legitimate riegés of CBH. Gavilon submits that
is arguable that the two-tiered system will provitdeith certainty over its logistics
task given customers booking capacity will not barx to use CBH’s up-country
services.

The two-tiered system does not appropriately take account the interests of
persons who might want access to the service. &mons for this include that:

o the eligibility criteria unreasonably discriminatefavour of large customers
by preventing customers with shipping forecast8Gif,000mt or more from
accessing BLC. Both new entrants and incumbentsatieassmaller customers
would be discriminated against as they will be kellf to meet the eligibility
criteria — accordingly, the eligibility criteria shld be removed.

147 Emerald Submission to the ACGZBE May 2011, p.2
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o the two-tiered system does not appropriately take account the interests of
access seekers since: it only allocates 40% ofadlaicapacity to the auction
process; it prevents the transfer of BLC; and ésloot contain any provisions
for the resumption and re-allocation of underwtisr hoarded capacity.
Small customers may be prevented from accessingadd capacity when
needed.

0 access seekers have not been given sufficientenotithe proposed two-tiered
system, which represents a major change to theadiém of port capacity and
one which, if implemented, will require grain ex{@s to undertake
significant internal analysis about its potentiahsequences on the amount of
grain they may be able to export and their investrdecisions™*

» The two-tiered system is not in the public intes#ste it does not provide a ‘level
playing field’ for all customers and arguably lasseompetition in the grain export
market.

For the reasons outlined above, Gavilon submitisthieaproposed two-tiered system should
be removed and the existing auction system retdoreall port capacity. The reasons for this
include that:

= the auction system represents the most efficigpiit&ble and transparent use of the
infrastructure as all customers may participate @phcity will be allocated to those
that want it most;

= the Western Australian grains industry has expedadrunusual seasonal conditions
in recent years and the auction system has praved &n effective capacity
allocation method in dealing with those conditioifishose conditions continue, the
auction system has proven itself to be effectifjead is hoped, conditions return to
more usual patterns, the effectiveness of the @ustystem will be enhanced further.
Gavilon believes that as industry participants neeonore familiar with the auction
system over time, the full benefits of the systeithlve more fully realised if the
system if retained for all capacity; and

= unlike the BLC allocation system, the auction systies allow for transfers of
capacity*>

Gavilon submits that the auction system shouldubgest to ongoing assessment, and
proposes that CBH conduct an industry-wide reviéthe auction system one year prior to
the expiration of the Proposed 2011 Undertakingite grain exporters time to make any
necessary adjustments should a different capalityaéion model be warranted.

Definition of available capacity
Gavilon states that:

CBH's proposal for determining available Capaciiit mot promote the economically
efficient operation, use of and investment in thlevant ports. Nor is the proposal in the
interests of access seek&ts.

Gavilon submits that the definition of ‘Annual Capgg’ and Rule 3.2 of the PTRs indicate
that ‘CBH will determine at its discretion what Gajty is made available to customel¥'.

151 Gavilon ,CBH: Port Terminal Services Proposed Access Unétarta20 May 2011, p.4
152 |pid., p.5
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In defining capacity, Gavilon notes that CBH tak#s account factors unrelated to port
operations.

Gavilon submits that it is not appropriate for CBHlefine capacity in this way. Gavilon
also submits that

CBH as a port operator does not have the requisiesight of the upcoming harvest or
transport task across the whole supply chain toaggately determine Capacity n the
manner proposet}’

Gavilon submits that:

= CBH'’s estimate of available capacity should be sctjo ACCC approval. The
ACCC'’s information gathering powers will assistibtaining the necessary data;

= customers should be required to provide CBH witbracast of their export
requirements including the details listed in Rul@ df the PTRs in order to enable
CBH to accurately estimate the size and charatteyisf the upcoming harvest; and

= to provide an incentive for CBH to estimate capaaitcurately, the PTRs should be
amended to require CBH to pay a rebate to custowlegse it overestimates available
capacity. Performance should be measured agaipgteiéormance indicators.

Transferability of port terminal capacity

Gavilon submits that shipping slots should be tiemnable and that the proposal for BLC not
be transferable is not in the interests of acceskess that wish to have this flexibility.

Louis Dreyfus

Louis Dreyfus supports the existing auction capyaaiibcation system. However, Louis
Dreyfus indicated that the auction system may @awved if auction premiums and lost
capacity fees from all shippers were put into attaccount to put CBH and exporters on an
equal cash-flow basis — with monies from the acttwibe rebated to customers who execute
shipping slots in the same way as the auction premi

Louis Dreyfus does not consider the proposed texeti system to be appropriate, having
regard to a number of factors, as below:

= The two-tiered system is inconsistent with the nement that access should be fair
and not discriminate in favour of CBH’s own tradiacfivity. The key points included
that:

o the terms and conditions of BLC should not confeadvantage or benefit to
CBH Grain that is not available to other custonvein® cannot access BLC;

o the price of BLC will lower than the price of awanti capacity. Also, the
upfront marketer’s fee will not apply to customef8LC — which confers a
price advantage over customers that acquire auctipacity (which also
includes an auction premium component);

154 Gavilon,CBH: Port Terminal Services Proposed Access Undentgk20 May 2011, p.5
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0 itis not possible to perform a comprehensive besigfit analysis of whether
BLC will be more advantageous overall; and

0 new entrant and growing medium-sized exportersfadé the significant
potential impediment created by the BLC eligibiliyteria and the
uncertainty around how they will be applied by CBH.

= The two-tiered system is inconsistent with the ©tiyes outlined in the CBH
Proposed 2011 Undertaking. The key points inclutat

o Since BLC customers are also able to bid for anat&pacity, they are able to
acquire all the capacity in a particular month bigding up’ the auction
premium. Given that base load customer is ablgteasl the cost of the
auction premium over a larger volume grain taskhstustomers will have a
lower incremental cost of business compared tooousts that cannot access
BLC; and

o there are no restrictions on BLC on a per portesrrponth basis. The
two-tiered system would therefore allow BLC custosite completely book
out capacity at specific port zones, leaving ndlalike capacity for auction
capacity customers.

= The two-tiered system is inconsistent with the camrmrinciples Louis Dreyfus
believes should underpin all the Port Terminal Ascendertakings. The key points
included that:

o the standard port terminal services offering shdwldCBH should be made
under the same terms and conditions for all custeme

o where demand for port terminal services exceedglgup any given period,
price should be the determinant of capacity aliocatinder both the auction
system and proposed two-tiered allocation systew; a

0 itis not appropriate that CBH discriminate betweastomers via the
eligibility criteria for BLC. BLC should be made alable to all customers on
the same terms and conditions.

Definition of available capacity

Louis Dreyfus does not consider the method by wkiBtiH defines ‘capacity’ to be
appropriate — noting that CBH appears to have plaltiefinitions, the application of which
is not sufficiently clear with some definitions a&aping contradictory.

Louis Dreyfus believes that the appropriate debniof capacity is under the PTRs, which
defines it as ‘the capacity of a Port Terminal Kgcio put grain on board a vessel at a Port
Terminal Facility during a defined period, measuretbnnes’.

However, CBH also:

= separately defines Annual Capacity in the PTR<ttiHe tonnage of grain capable of
being exported through the Port Operator’s graimigals during a year from
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November to October, as determined by the Port&@gpertaking into account the
efficient deployment of resources (including fixessets and labour) over the year’;

= defines Core Capacity in the PTRs as ‘the Capatigach Port Terminal Facility
calculated in accordance with the process setroRuie 4.2(a)’.

In relation to the proposed two-tiered system, kdieyfus further submits that:

= CBH does not propose to publish the quantity of dairCapacity it will make
available — customers will need to infer this frdme amount of BLC.

= The timing of the auctions for Harvest Shippingi®&and Annual Shipping Period
are not defined — CBH proposes to publish a scleedfutapacity on offer at auction
five business days prior to the auction. It app#aas customers will have to infer
what quantity of BLC has been acquired.

= Harvest Capacity, BLC and Core Capacity should enaual Capacity but this is
not confirmed by CBH — it is possible therefore @BH to vary the PTRs to reduce
the amount of auction capacity available.

= The term ‘available’ is not defined at Rule 3.2lé PTRs. The criteria specified
under Rule 3.2 heavily qualify capacity and redilngecapacity that CBH allocates to
a quantity that is less than the actual capacith@fport terminals.

= Many of the criteria specified under Rule 3.2 arbjsctive, which is not appropriate
in determining the quantity of capacity that CBHwudling to offer.

Louis Dreyfus also submits that:

...given that CBH proposes only to make its Port TiradnFacility capacity available by
means of the Port Terminal Rules, and that theeaid by users is to be determined in
part by the Auction Premium paid, and/or the unaheiteed cost of surge capacity, it is

inappropriate that CBH IS able to artificially reduthe quantity of capacity in this

manner

Transferability of port terminal capacity

Louis Dreyfus considers that there has been acteféesecondary market for the trading of
port terminal capacity in Western Australia. LoDiseyfus further states that:

...transferability of slots between users, portsgetiperiod and grains is important and
necessary to allow exporters to execute shippingnams, and to ensure that exporters
who initially choose not to participate in the caipaallocation methods prescribed may
still have an opportunity to access capacity winene is no spare capacity availabe.

Louis Dreyfus believes that BLC should be trandierdetween users, ports, time periods
and grains. Louis Dreyfus further notes that ita$ necessarily a disadvantage for eligible
customers to be unable to trade that capacity givainthey can acquire transferrable
shipping slots at auction.

158 | ouis DreyfusResponse to ACCC Issues Pa@t May 2011, p.7
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Pastoralist's and Grazier's Association of Wesiustralia

The Pastoralist’'s and Grazier's Association of Westustralia PGA) supports the auction
system as being ‘workabfe®

The PGA regards CBH'’s proposed two-tiered capaibcation system to be ‘self-evidently
self interested’ and that it will ‘further stiflempetition in [Western Australia], as it favours
the incumbent monopoly operator, CBE®

The PGA states that it:

Endorse[s] the Productivity Commission’s view thatt capacity should be offered
without regard to what CBH believes the existingdldased supply chain may be
(in)capable of delivering®®

The PGA submits that the auction system is notdamb for exporters preferring to do
business in other states. It notes anecdotal es@dtrat exporters are frustrated by CBH’s
business rules and pricing, which discourage comein Western Australia.

The PGA submits that the eligibility rules for BL€bnsolidate power to CBH rather than
making the system more open and transpafértccordingly, the two-tiered system should
not proceed.

Plum Grove

Plum Grove supports the existing auction system:

Plum Grove supports the auction system in its cifia@mm as we believe it creates a
transparent and equal process for the allocatigrodfcapacity for all exporter§?

Additionally, Plum Grove argues that Western Augireemains a preferred source of grain
based on the more transparent port allocation systeplace (i.e. auctiorf> Plum Grove
submits that there is no evidence that the austystem is a disincentive to participate in the
Western Australian grain market.

Plum Grove submits that it has ‘significant reséiores’ regarding the two-tiered system,
primarily as it will ‘discriminate in favour of expters with large established volumes of bulk
wheat for export™®® This will result in there being a small numbetafer operators and a
reduction in competition.

Plum Grove considers that the 800,000mt eligibiityerion is excessive. However, Plum
Grove agrees with CBH'’s argument that up front gegkans that are evenly spread over the
year would provide them with ‘logistical efficiems’. Accordingly, the minimum forecast
criteria should be 240,000mt a year rather than@@int. This will increase the number of
potential BLC customers from 3-4 to ten.

18 pGA, CBH Port Access Undertaking7 May 2011, p.6
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Plum Grove notes that smaller exporters like itagdf able to provide a full 12 month
shipping program to CBH to assist it in having aity and effective planning over port
operations. The assertion that smaller exporte&rslspot or opportunistic traders that do

not require planning is ‘incorrect, naive and figrdffensive’ 1%

Plum Grove submits that it is opposed to the irs@dgenalties for lost capacity as such fees
would allow CBH to restrict competition with theérading arm by simply moving funds
within the business. Any additional fees or peralghould be returned to the auction system.

Plum Grove notes that there is limited provisiontfansparency in relation to the allocation
of BLC.

Queensland Rail Freight National

Queensland Rail Freight Nation&®RNF) expressed concern that:

The BLC concept potentially discriminates agaimsalier exporters by providing large
exporters with the ability to access premium shigslots first:®°

Additionally, QRNF notes that the take-or-pay ohatign and inability to trade BLC results in
a real cost to entities other than CBH. A poterdigcome may be that exporters other than
CBH are required to enter into a supply chain sewiagreement with CBH in order to
access their desired shipping slots or reduce dalpzy exposure.

QRNF submits that the two-tiered system has thkeafiseducing competition in both the
wheat export market and the transport market.

Transferability of port terminal capacity

QRNF states that:

The efficient utilisation of infrastructure, botbn and transport, is dependent on the
ability to flexibly manage variation. To that eradh effective secondary trading market
promotes the efficiency of the supply ch&ih.

QRNF submits that the prohibition on the tradingegositioning of BLC ‘imposes an
inefficient cost base on users of the supply clafQRNF further states that the
requirement to nominate whether capacity is sedvineCBH under a GSA potentially limits
the effectiveness of the secondary market whedetraapacity must retain the supply chain
option nominated.

Wheat Exports Australia

Wheat Exports AustralidEA) ‘is supportive of the current CBH auction systasma fair
and transparent allocation methdo® WEA quotes the PC’s comments in relation to the
CBH auction system:

...although the Commission considers aspects ofytsies can be improved upon, it
supports its continuation (subject to modificatipasd thinks that other port operators

185 plum Grove Submission to the ACGQ0 May 2011, p.2
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might also consider adopting a similar system wileeee is a likelihood of excess
demand for port capacity at certain points in tiffe.

WEA submits that the two-tiered system:

...could be anti-competitive and unreasonably disicrate in favour of the largest bulk
wheat exporters, including CBH Grain Pty Ltd, te ttetriment of all other bulk wheat
exporters-"*

WEA notes that for the 2009/10 marketing year, wuhe operation of the 800,000mt
forecast minimum criteria, only two exporters wohhve been eligible for BLC — including
CBH Grain. Accordingly, 11 of the 13 exporters @igrg in the Western Australian grain
market would have been disadvantaged — approxiynaf00,000 tonnes of wheat would
have been allocated prior to exporter’s being &bkcquire auction capacity.

WEA submits that the requirement for CBH to ensffieiency in the port system should be
through an ‘unbiased approach and not to the eociusf smaller exporters”? WEA is of

the view that the two-tiered system could effedyiv@ock exporters’ access to port terminal
facilities.

WEA argues that the two-tiered system will allow thrgest two exporters to book the most
sought after shipping slots and to thereby fortewoéexporters to buy FOB from CBH during
those peak periods, given that they will not beablacquire their preferred shipping slots.

WEA considers that the two-tiered system will efifegly provide CBH Grain (and the other
eligible customers) first access to shipping dotthe disadvantage of smaller exporters.
BLC customers will also not face the risk and expesassociated with the auction system.

WEA submits that, even if the 800,000mt forecastimum criteria were lowered, there
would still always be exporters that are excludedfparticipating.

WEA argues that the two-tiered system is contrarglause 6.2(a), which provides that:

The Port Operator must not discriminate betweefieidint Applicants ort Users (including
its own Trading Business) in favour of its own TiragBusiness including discrimination
based on the location or identity of the storagetaian, handler or transporter of the
Applicant’ or User’s Bulk Wheat.

WEA states that the two-tiered system:

Is not in the best interests of competition nor ldatiprovide equitable access for all
exporters to WA'’s bulk wheat export terminals.

170\Wheat Exports Australi®ublic submission on ACCC Issues Pa@& May 2011, p.2: quoting Productivity Report
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Definition of available capacity

WEA notes CBH'’s reference in to its ability to pide ‘surge capacity’. WEA considers that
all bulk handlers should be encouraged to adogtamdardised template outlining
availability of port loading capacities. Currentif EA is of the view that port in-load and
out-load capacity are not made available to aceeskers.

WEA notes that:
= surge capacity was made available by CBH at aduditioharge in 2008/09;

= CBH offers surge capacity on request in the Albang Esperance port zones in
2010/11, despite this season being a drought yelaronly 30% of the harvest in
2008/09.

= Although shipping capacity has not been an iss@®i/11, CBH continues to levy
surge fees. WEA notes the perception that thigedethat CBH kept capacity low
and surge capacity surcharges imposed on exporters.

WEA notes that it is difficult for exporters to plahipments where there is no fixed in-load

capacity and vessel loading capacity ‘is determimgthe number of shifts the BHC decides

to work’.1"3

C. Variation of the Port Terminal Rules

C.1 CBH submissions on the variation of the Port Tieninal Rules

CBH'’s submission accompanying undertaking — 31 M&@11

CBH submits that the changes it has proposed t& Tk variation provisions at clause 10 of
the Proposed 2011 Undertaking represent a ‘nevglemand clearer process for amending
the PTRs’, in line with ACCC suggestions that apslien process should be employgd.

Standard amendments

Under the standard amendment process, CBH musiedoltowing:

0] publish a Draft PTR Variation Notice and certaiedfic information concerning
the amendments proposed on its website;

(i) send the Draft Notice to Users and the ACCC;

(iii) publish copies of any responses;

(iv) if requested to do so, conduct a meeting to disthesproposed variation with
interested parties no later than 10 business dégrspaiblication of the Draft PTR

Variation Notice;

(v) review and consider in good faith any written resges and discussions with
Users and the ACCC in relation to the proposed ghsinand

(vi) publish, on its website a Final PTR Variation Netic

I \WEA, PublicSubmissiorto the ACCC20 May 2011, p.2
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CBH submits that this process is a simpler andrefgarocess and provides ample
opportunity for consultation.

CBH observes that it made several variations tdffies based on access seeker requests.
CBH submits that the new process represents ‘aropppte balance between certainty and
flexibility’ and addresses the ACCC'’s concerns with variation process under the 2009
Undertaking:"

Variations under exceptional circumstances

Under the process for variations in exceptionauwirstances, CBH must give 2 days notice
and publish the variation notice on its websitepanticular, CBH will need to publish the
facts and matters that give rise to the ‘exceptiomaumstances’. CBH notes that, once it has
made a variation under exceptional circumstancesist then commence the standard
amendment procedure under clause 10.4 of the Red@ikL1 Undertaking (which allows
interested parties to make submissions on theti@r)a

Typographical, grammatical and formatting amendraent

CBH submits that the typographical, grammatical famchatting amendments process allows
CBH to make variations without having to condu& tonsultation process. Inconsequential
amendments made by CBH must be published with aflihe amended paragraphs and a
marked up copy of the PTRs showing the amendments.

Other comments

CBH notes that it has reviewed the ACCC'’s Draft iBien in relation to GrainCorp and

noted the ACCC'’s concerns in relation to the PTR@ament process; the proposed changes
are aimed at addressing those concern, such asctbsion of the ‘objection notice’

provision at clause 10.6.

CBH submits that the proposed changes to the PTiRtia process will ‘alleviate the
difficulties CBH experienced in amending the PTR@10'*’® Further, the proposed
changes preserve the right for interested pauiesnsult with CBH on proposed variations
and will allow CBH the flexibility to address corras from interested parties without the
delays associated with re-commencing the varigirooess. CBH further states that:

The changes will assist CBH to efficiently and effecly discuss proposed PTR

amendments with interested parties, and will prexgceater certainty and transparency to
both CBH and interested parties in relation toahendment procedure.

Section 44ZZBCA request for information: CBH — 1Z2WwR011

CBH submits that the exceptional circumstances @ment process is a ‘fast track
mechanism’ for the variation of the PTRs.

CBH submits that the definition of ‘exceptionalatimstances’ (see above) is:

...narrow and covers a specific circumstance, natieyrgent need to correct any
deficiencies or errors in the conduct of the cayamictions. Put another way, it is to

175 CBH, Public submission to the ACCC: Port Terminal Servioeléftaking 31 May 2011, p.20
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ensure that the auctions are run fairly and in atarce with the intended process in the
Proposed Undertaking

CBH notes that it is not possible to provide anaaidtive definition of ‘exceptional
circumstances as this would defeat the purposkeoptocess to provide CBH with the
flexibility to urgently correct an error in the mess rather than being forced to run the
capacity auction with the error due to the timeagiehherent to the amendment process.

CBH further notes that it is not aware of everygiole circumstance that could give rise to
systemic or technical errors or deficiencies; tovpte an exhaustive definition would remove
the flexibility of the exceptional circumstancesahanism.

CBH notes that it must follow the standard amendrpescess once the exceptional
circumstances amendment, which would prevent CBHh funfairly amending the PTRs or
otherwise bypassing the amendment process.

CBH'’s supplementary submission — 18 May 2011

CBH notes that it has modelled the ‘ACCC objectiatice’ in the Proposed 2011
Undertaking after the same provision in the Grampdmdertaking. CBH submits that, where
there is a dispute between CBH and the ACCC rejdtra proposed variation, the matter
should be resolved by an arbitrator who has spstlalowledge of the operation of the port.

CBH'’s response to the ACCC's Issues Paper and plairty submissions received — 14 June
2011

CBH submits that Proposed 2011 Undertaking doepmyent the ACCC from issuing an
objection notice in relation to a proposed variatio the PTRs by CBH under ‘exceptional
circumstances’, given that the ten business dagftame for the ACCC to issue an objection
notice must be read in the context of clause 10.4.

CBH rejects submissions by AGEA that it did not salh effectively or in good faith in
relation to previous variations to the PTRs. CBkesd&Emerald’s submission that CBH’s
consultation on variations to the PTRS were redslerend were directed at ‘improving the
efficiency or fairness of the systeri®

CBH notes that AGEA did not make a submission lati@n to the PTR variation conducted
by CBH in 2010. Rather, CBH noted that it was reeglito ‘proactively solicit’ customer
submissions. CBH further states that the variatrnade were in direct response to customer
feedback and made the rules more flexible — thegdsdid not benefit CBH. CBH
concludes therefore that there is no evidencedizate that it did not consult effectively
when seeking to vary the PTRs.

C.2 Third party submissions on variation of the Pot Terminal Rules
AGEA

AGEA submits that access seekers were not satisfithdthe consultation process
undertaken by CBH prior to the variation of its BTIR 2010. While AGEA recognises the
difficulties faced by CBH, the consultation mustdstective. AGEA argues that CBH has not
consulted effectively and:

177 CBH, Response to ACCC information requds May 2011, p.9
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does not demonstrably endeavour in good faithke tiato consideration the view of
accredited exporters with whom is discusses thesend conditions of service
provision”®

Emerald

Emerald submits that, as long as there is industngultation and access seekers’ views are
taken into account, CBH should be permitted theilfiéty to vary the PTRs without ACCC
approval. Emerald notes that

...the changes made by CBH to the port loading padsdo the past have generally been
directed to improving the efficiency or fairnesgioé system and CBH's level of
consultation has been reasondfife.

Gavilon

Gavilon states that it is unclear how the ACCC’sppto issue an objection notice 10 days
prior to the date on which a variation is to comi® ieffect will work when CBH is permitted
to vary the PTRs under ‘exceptional circumstaneegi two business days notice under
clause 10(a) of the Proposed 2011 UndertakinghiBoeind, Gavilon suggests that clause
10.6(b) of the Proposed 2011 Undertaking be ametalttht the ACCC may issue an
objection notice up to ten business days aftev#n@tion under exceptional circumstances
becomes effective.

D. Substance of the Standard Access Terms
D.1 CBH'’s submissions on the substance of the Staardl Access Terms

CBH submits that the Proposed 2011 Undertakingiresjthe publication of the Standard
Access Terms and enables eligible access seekgasntaccess on those terms unless the
parties agree otherwise. CBH argues that this gesvcertainty for access seekers while
preserving the flexibility for the parties to neigté different terms.

Section 44ZZBCA request for information: CBH — 1ZWwR011

Variation to the Standard Access Terms

CBH submits that its existing process under the9200dertaking allows it to unilaterally
amend the Standard Access Terms. It notes thartpmsed changes in the Proposed 2011
Undertaking provide for greater clarity around thatver.

CBH notes that any variation to the Standard Ac@esms must be consistent with the
objective of the Proposed 2011 Undertaking setrotiie non-discrimination at clauses 2 and
6.2. CBH further notes that access seekers arda@bkek a non-standard access agreement
under the Proposed 2011 Undertaking.

CBH argues that to provide for an alternative pssder the variation of the Standard Access
Terms:

would increase the level of regulatory intervent@sociated with the Proposed
Undertaking for no real benefit and additional $abtal costs and delays to améfi.

17 AGEA, Submission to the ACCC Issues PaérMay 2011, p.5
180 Emerald Submission to the ACGR7 May 2011, p.3
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CBH also submits that removing the ability to utgtally amend the Standard Access Terms
would decrease its ability to respond to markehgeas.

CBH's supplementary submission — 18 May 2011-07-01

[no submissions]

CBH'’s response to the ACCC's Issues Paper and plairty submissions received — 14 June 2011

Variation to the Standard Access Terms

CBH submits that its ability to vary the Standarckt@ss Terms is an existing power that has not belgject to
any complaints and is subject to the non-discritmdmaprovisions of the Proposed 2011 UndertakingHC
notes that the PTRs contain a substantial amoutieaerms and conditions of access can only bed/an line
with clause 10 of the Proposed 2011 Undertakingchvimvolves an ACCC role. CBH argues that thestofs
should address any concerns raised.

CBH submits that the broad auditing powers of tleC& will ensure CBH’s compliance with the non-
discrimination provisions.

CBH notes that independent reviews of CBH's condegarding non-discrimination have been positiveHC

submits that it has complied with its non-discriation obligations and that there is no need fathfer
regulation.

CBH's response to the issues raised at meetinagebatthe ACCC and CBH — 18 July 2011

CBH states that it limits its liability under it®R Terminal Services Agreement. Relevantly,
CBH is liable for:
0] Shortfalls at a port terminal facility if it cannotitturn the customer’s bulk wheat
entitlement (either by replacement or payment faiiramarket price)
(i) $100 000 for a single event and $250 000 for tha t&f the agreement

CBH contend that limitations of liability are usdat the industry and that there are two main
risks for exporters:

= They cannot access the wheat at port — CBH willmamsate the exporter
= Demurrage (delays in shipping) — CBH has limitedbility

CBH is not aware of any port terminal services agrent which does not cap liability (in
both instances).

CBH states that its limitations also compare faably with the approved GrainCorp
undertaking, and notes that Viterra’s liabilityadotturn Bulk Wheat is limited under
proposed clauses 13.3(a) and (b) of its indicana@ess agreement to damage, destruction
and contamination caused by gross negligence dfd default of Viterra’s employees and
the up to a maximum of $250 000 per event or sefievents.

181 CBH, Response to ACCC information requds May 2011, p.10
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D.2 Third party submissions on the substance of th8tandard Access Terms
AGEA
Limitation of liability

AGEA submits that the bulk handler should be lidbleperformance, particularly where a
bundled service is offered. AGEA argues that thgacay of the bundled and third party
components should be nominated by the bulk handtiditionally, AGEA states that
bundled service capacity should have commerciatyistic load rates and that the bulk
handler should be liable for demurrage/despatch.

Emerald

Emerald submits that the standard access agreésmefgood starting point for
negotiations*®? Emerald argues that the ‘more contentious’ provisiof the standard CBH
access agreement will be tested, such as the tiomtaf liability provisions.

Variation to the Standard Access Terms

Emerald submits that any significant variationghi® standard terms be approved by the
ACCC - the ACCC's interest in ensuring a fair, mbseriminatory and well-informed
market is a ‘valuable counterpoint’ to CBH’s negtitig position.

Louis Dreyfus

Louis Dreyfus notes that it did not elect to emtéo specific negotiations with CBH and that
it has a standard access agreement.

Variation to the Standard Access Terms

Louis Dreyfus submits that CBH should not have lailitg to unilaterally vary its Standard
Access Terms and states that:

At a minimum the circumstances under which CBH gk to vary the Standard Terms,
and the extent of any variation, such as whichsdaunay be subject to variation, should be
defined™™

Limitation of liability

Louis Dreyfus submits that, where a bulk handléersfa bundled service, it should be
required to offer ‘commercially acceptable vessall rate and demurrage and despatch
payments’ at the relevant market rafés

182 Emerald Submission to the ACCQ7 May 2011, p.2
183 | ouis DreyfusResponse to ACCC Issues Pa@t May 2011, p.3
184|_ouis DreyfusResponse to ACCC Issues Pa@t May 2011, p.6
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Gavilon
Variation to the Standard Access Terms

Gavilon notes that the unilateral right for CBHviry its Standard Access Terms is not
subject to a ‘reasonableness’ requirement.

Gavilon submits that it is practically difficult tmonitor CBH’s compliance with the relevant
non-discrimination provisions at 6.1(d).

Gavilon states that, in the absence of any jusatifin, the right to unilaterally vary the
Standard Access Terms does not appropriately baleclegitimate interests of access
seekers and CBH.

E. Approach to pricing

E.1 CBH submissions on CBH'’s approach to pricing

CBH'’s submission accompanying undertaking — 31 Ma@11

CBH does not consider it necessary for the Prop@6é&d Undertaking to contain more
prescriptive price regulation.

CBH notes that the ACCC must have regard to tr@ngiprinciples in section 44ZZCA of
the CCA when assessing whether to accept an ukdegt&CBH states that the purpose of
the pricing principles:

is to create appropriate incentive for investment imnovation, and to ensure that access
providers earn a reasonable rate of return on iheastructure investment&

CBH sets out the pricing principles contained ictissm 44ZZCA of the CCA.

In favour of its submission that more prescripgwie regulation should not be imposed,
CBH submits that:

= the non-discrimination provisions, combined witke thispute resolution process,
ensures that CBH provides access at prices contisin section 44ZZCA of the
CCA.

= it will publish a single set of reference priceslegear, and that any revisions to
those prices must be published within two businkess of the revision.

= jtis prohibited from discriminating between applnts in favour of its own trading
division, including discrimination based on thedtion or identity of the storage
custodian, handler or transporter of the applicagtain — the only exception being
where the cost of providing access to an applicahigher than to other applicants.

= any party that is not satisfied with CBH'’s pricingay negotiate and failing that,
submit to the binding dispute resolution process.

185 CBH, Public submission to the ACC81 March 2011, p.8
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= the ACCC can audit CBH’s compliance with its nosedimination obligations.

= CBH'’s pricing methodology provides for pricing aartty. It is unnecessary import
pricing principles to the Proposed 2011 Undertalaaghere is no evidence that lack
of pricing certainty is an issue, nor have themba®y submissions from interested
parties in this regard. There have also been ngtzonts from users to CBH on
pricing.

= the PC ‘was not attracted to heavy handed reguléioport terminals, particularly
because of the large costs involV&d'CBH notes that the cost of port terminal
access regulation over the last 18 months was&i&rmillion.

= prior to the WEMA, there was no evidence that CBHised access or engaged in
any market leveraging strategy to lessen competitio

CBH states that, for the reasons above, a ‘liglaeproach to price setting at port terminals
should be maintained. The negotiate-arbitrate reginii allow dissatisfied customers
recourse to arbitration.

CBH notes that “[t]here has been limited interestegotiating alternative fees and charges
by Customers and no recourse to arbitratiGh”.

CBH's internal analysis indicates that the costxgforting grain from Western Australia is
still the lowest in Australia. CBH considers thaistis largely due to the significant capital
investment by CBH in its infrastructure.

Regarding itemised pricing, CBH submits that itscimg has not been strictly and directly
cost-reflective on an item by item basis, primabicause, as a cooperative, CBH has not
needed to derive commercial rates of return oriquaar functions but has instead
approached revenue, cost and capital expenditusecomsolidated basis’. CBH states that
itemised pricing would require ‘detailed cost as@ywhich would, in the absence of dispute

over access prices, ‘impose substantial costs wfthafficient basis®®

Section 44ZZBCA request for information: CBH — 1Z2WwRr011

[no submissions]

CBH'’s supplementary submission — 18 May 2011

[no submissions]

CBH'’s response to the ACCC's Issues Paper and plairty submissions received — 14 June
2011

CBH notes that pricing has been raised as an lsgaenumber of interested parties,
including AGEA, Emerald, Louis Dreyfus, PGA and QRN

CBH refers to AGEA'’s submission that charges aadparent but exporters have no guide
as to whether they are reasonable in terms ofdbeaf providing the service. CBH notes its

186 CBH, Public submission to the ACCB1 March 2011, p.9
187 |bid., p.9
188 |hid., pp. 9-10.
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previous submission that ‘the cost of individuatimg would far exceed any alleged benefit’
particularly given that itemised pricing was ondysed by PGA and an issue.

CBH notes that it has recently analysed its prieind notes that Western Australia is still the
lowest cost location to export wheat in Australidjch is consistent with customer
submissions. CBH quotes Emerald’s submission that:

In respect of pricing issues, our observation & ©@BH has not abused its position as
monopoly provider under the 2009 undertaking regime we note that its fees compare
favourably to other exporting states’ bulk handiérs

CBH refers to Louis Dreyfus’ submissions that psiege transparent, although Louis
Dreyfus also queried a number of charges. CBH'saeses to each price item query are as
below:

= Up-front marketer’s fee: CBH states that this featdbutes to the costs of running
CBH's processes and to fund customer checks taetisey are bona fide. CBH
submits that this fee does not cross-subsidise ptrgs of its business.

= Lost capacity fee: CBH states that this fee contab to its fixed costs and lost
opportunity to earn revenue. CBH submits that fiésdoes not cross-subsidise other
parts of its business.

» Remedial fumigation services fee: CBH states thiatis a matter more appropriately
dealt with under the relevant logistics contractahy event, CBH notes that it does
not charge for remedial fumigation services whaeegrain has come from CBH’s
Grain Express service.

CBH refers to QRNF's assertion that ‘there is mm$parency regarding whether there is any
cross subsidisation between ports or between ttte pnd the logistics supply chair®

CBH notes that uts prices must be consistent \wiptinciples in the Proposed 2011
Undertaking and in section 44ZZCA of the CCA.

CBH submits that there is no justification for fugt price regulation or separation of
accounts. CBH notes that QRNF has not addressedfdhg issues put forward by CBH in
its public submissions on why more rigorous priegulation is not warranted.

CBH submits that there is no evidence that crabsidisation is occurring between port and
up-country — and that CBH does not cross subsitlisg-country storages or CBH Grain;
this would be a breach of CBH’s non-discriminataiigations. Further, CBH notes that it
would be challengeable by arbitration should itagegin cross subsidisation.

CBH states that PGA’s submission contains no eweéevith respect to the allegations made,
relies on misrepresentations and selective quoisand contains a number of ad hominem
attacks on CBH™ CBH notes that the extracts relied on by PGA ftbmMcColl Royal
Commission in 1988 and a report commissioned bynG@&p criticising the AWB single
desk arrangements do not apply to the grain ingust2011.

CBH further rejects PGA’s comparison of Australiank handling companies with those in
the United States. CBH states that ports in théddrfstates have numerous distinguishing

189 Emerald Submission to the ACCQ7 May 2011, p.1
190 Queensland Rail National,BH proposed port terminal services undertakidg May 2011, p.3
191 CBH, Submission in response to third party submissiddsiune 2011, p.11
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features, including that they will export an averad 20 times their storage capacity. CBH
notes that Australian ports, however, only exparagerage of four times their storage
capacity, which means that the capital componetitefelevant charges are higher.

CBH notes that the Novorossiysk Grain Terminal usfta charges a price roughly
equivalent to CBH — and had its pricing determimatipheld upon challenge of that price.

CBH submits that the PGA has made unsubstantidlesghtions that CBH’s ports are not
being used efficiently. CBH further notes that theave been no marketer complaints about
slow ship loading, as claimed by PGA.

CBH submits that the ACCC should place no weighP@A's ‘unsupported allegations’.

CBH'’s response to the issues raised at meetinggebatthe ACCC and CBH — 18 July 2011

CBH provides a single fee for standard “port temhservices” which include:

Unloading and receival by CBH at the port

Sampling

Weighing

Storage at the port

Accumulating and assembling the wheat for the psepad loading the cargo
Administration and logistics services

Access to inspectors

Loading bulk wheat

CBH does not itemise the cost of each service tatdssthat they cannot be realistically split.
Also CBH states that an exporter requires all #gises to export bulk wheat and as such
does not consider further itemisation is requiregstified.

For services not strictly required for the expdrbolk wheat, the Port Terminal Services
Agreement has separate fees listed.

CBH state that it's pricing does not cross subsidither parts of CBH’s business (such as
CBH Grain). Further, doing so would leave CBH opeallegations of breaching the non
discrimination provisions of the Undertaking.

CBH states that its own research indicated thatdse of exporting grain from Western
Australia is the lowest in Australia (see paragrad?® of CBH’s submission to the ACCC
dated 31 March 2011). CBH submits that this is mststent with CBH cross subsidising its
upcountry network.

CBH considers there is no basis for an amendmeheitundertaking which provided that
CBH would not cross subsidise its upcountry network
CBH states that:

= Cross subsidising CBH Grain would be a breach afGBion discrimination obligations
under section 44ZZCA of the Act

= CBH has no incentive to cross subsidise its up tguretwork, as the same people are
ultimately paying the charges

143



= CBH has been transparent with its pricing for periinal services and has been praised
for the low costs of the service. CBH is not awafrallegations that it subsidises its up
country storage network save two submissions (QfbNa Freight and PGA). CBH
responds to these submissions in its response AGICC’s Issues Paper and third party
submissions recieived-14 June 2011.

E.2 Third party submissions in relation to CBH’s agproach to pricing
AGEA

AGEA states that the approach to pricing ‘has lgrgeen that CBH has published [prices]
and then exporters have chosen whether to acceyt.or

AGEA submits that charges are transparent insaf&EH publishes them, but that:
‘exporters have no guide as to whether or notjtfiges] are reasonable in terms of the cost
of providing the service i.e. there is no basisdesessing whether the charges appropriately

represent the true cost of providing the service’,

AGEA considers that the distribution of the auctiebate to exporters that shipped is an
appropriate mechanism for rebate.

Emerald

In respect to pricing, Emerald submits that CBH: has

not abused its position as a monopoly provider utitee2009 Undertaking and...that its
fees compare favourably to other exporting staie handlers?>

However, Emerald argues that the port operatocsy aa CBH, need to properly cost their
individual services to allow exporters to choose dhrvices that they need and can compare
alternative service offerings where availabfe.

Emerald concedes, however, that bundled serviegionffs can add efficiency to export
supply chain where there are scarce resources.

Emerald supports the auction premium rebate syateimotes that exporters should not be
penalised by the arbitrage activities of opportinisaders and hedge fund operators.

Louis Dreyfus
Louis Dreyfus notes that it did not enter into spe@ricing negotiations with CBH.

Louis Dreyfus states that CBH'’s pricing is trangpay however the ‘basis for the existence
and level of the charges is not always sufficientbar’ **

Louis Dreyfus outlines specific fees from Scheduls the Proposed 2011 Undertaking.

Louis Dreyfus further notes that:

192 Emerald Submission to the ACCQ7 May 2011, p.1
193 Emerald Submission to the ACCQ7 May 2011, p.1
194 ouis DreyfusResponse to ACCC Issues Pa@t May 2011, p.1
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= |tis unclear what service is provided for the Wdpir Marketer Fee paid. There is no
explanation of the actual cost incurred by CBHrioviding this ‘undefined’ service.

= Any move by CBH to alter the reference prices stidnd scrutinised by the ACCC.

= There is no explanation from CBH as to the actoat ;mcurred when capacity is not
used (i.e. Lost Capacity). It is therefore impokestb determine whether the Lost
Capacity fee is appropriate.

= Bulk wheat that has been delivered to port by CBHean Grain Express should not
have the Remedial Fumigations Service fee imposed.

PGA

PGA submits that CBH’s ability to set the pricepatt effectively enables it to discourage
up-country investment in competing storage and lagdéacilities.

After deregulation of wheat export marketing, PG#eas that CBH restructured their fees
with:

* anincrease in the port fobbing fee from $8.501@.$0;
= the replacement of the up-country time-based stofeg with an $8.50 outturn fee.

PGA submits that the $8.50 fee was effectivelygfamed to being charged at port rather
than up-country consistent with CBH'’s pricing pglibat states that:

Gross revenue derived from all fees. Because CEifigels a range of fees, its primary factor
in setting the level of particular fees is whettier aggregate revenue from all fees will meet
all costs:®

PGA submits that ‘CBH’s prices are not market-bgsecks, but arbitrary abstractiorts®.
PGA further submits that:

= the $17.10 fobbing fee at port is excessive anediat discouraging competition in
up-country storage and handling services. It ispoaisible to invest in and charge for
storage facilities and compete with CBH when fae@tl the $17.10 charge. Even if
the Grain Express notification is revoked, CBHsturing of its fees to favour its
own up-country storage (knowing that any lost fe#ékbe recovered at port) stifles
competition.

= if CBH did not have monopoly control of the poittsey would not have been able to
restructure their fees in 2008 with the intenttbfvarting competition’.

= No disputes have been raised because ‘reasonaipéegeve known that it would do
no good to complaint to CBH about the pricing. Ehleave been negotiations on
elimination of the additional fees at port.

195 | ouis DreyfusResponse to ACCC Issues Pa@t May 2011, p.4
19| ouis DreyfusResponse to ACCC Issues Pa@t May 2011, p.4
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= CBH'’s compliance costs would be substantially leese CBH genuine in drafting
an access agreement that reflected a sincereshteraccommodating the trade rather
than attempting to ensure continued exclusivitytfi@mselve$’’

= When there is no competitive alternative to CBH] an regulatory ruling on pricing,
marketers are cynical about expending resourcésnge® change the pricing
structure, particularly since they have limited otggging strength.

PGA submits that CBH’s comparison of itself to athates’ port operations is inappropriate
for a range of historical reasons, including that:

= Western Australia has always been the largest whemirting state;
= the entire supply chain was developed with taxpaybesidies;

= there are natural advantage to Western Australi as lesser road transport
regulation, which lowers the cost of transport.

PGA submits that CBH is claiming credit for effio@es that exist despite them.

PGA submits that the central issue for the Prop@8dd. Undertaking is the pricing at port,
which currently does not provide incentives to i@ aosts or otherwise improve
productivity’.*%®

PGA states that CBH’s port service pricing comparggvourably with other grain ports
globally. PGA further notes that CBH justifies tlois the basis of capital invested, but that
‘grain producers should not be made to pay moredorices they do not require simply in
order to offset the monopoly operator’s luxury ¢apéxpenditure'®® Additionally, PGA
argues that the original capacity used for poretlgwment was ‘forcibly deducted from
growers’.

PGA submits that the ports are not being utilis&diently. PGA refers to complaints by
marketers about the slow loading of ships. Adddibn PGA notes that the capital and
operating costs are higher than what they wouldrizer a competitive system.

PGA refers to CBH's ‘consolidated’ approach to rawe, cost and capital expenditure as
further evidence of monopoly control by CBH. PGAther states that ‘every cost must be
identified, measured and lowered in order to ba k& efficient’ — CBH’s claim that it will
be too costly to determine costs shows that Wegtastralian grain producers are being
disadvantaged by inefficient supply chain managerfén

QRNF

QRNF submits that there is currently ‘no transpeyeregarding whether there is any cross
subsidisation between ports or between the podstanlogistics supply chaif®*

As a result of recent changes to CBH'’s contracédperations, there is a risk of increased
supply chain costs over the term of the Proposdd 2fhdertaking.

197pGA, CBH Port Access Undertakir®y May 2011, p.4
198 ai
Ibid., p.5
199pid., p.5
200pid., p.5
201 Queensland Rail National,BH proposed port terminal services undertakigg May 2011, p.3
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QRNF suggests that the ACCC consider greater spat CBH’s accounts in order to
ensure that the differential prices included infmeposed 2011 Undertaking are appropriate.

WEA
WEA states that it considers:

CBH’s approach of publishing prices for its pornénal services on a non-itemised basis
as inappropriate and insufficient to provide theeleof transparency required for accredited
exporters™?

WEA notes that CBH'’s ‘consolidated’ approach toemwe, cost and capital expenditure
allows cross-subsidisation to occur. WEA furthetesahat exporters are ‘unable to
determine if their payments to the CBH system anednd reasonable (and not subsidising
other activities/services unrelated to expdj.’

WEA considers the $17.10 Export Outloading Feestam example of the inappropriateness
of CBH'’s approach to pricing, for the reasons below

= CBH does not provide any itemised list of the ssrgithey will provide in return for the
$17.10 fee.

* The Export Outloading Fee was increased from $&(#17.10 per tonne in 2009. At the
same time receival fees were reduced by $1.650peetand time-based storage charges
eliminated. The lack of transparency and the apypdransferring of costs from up-
country storages to the port fee would be unacbépta the commercial world.

= Removal of the time-based storage appears to badlse potentially anti-competitive.
By not reflecting the time based cost in storingigr CBH is discouraging storage in
non-CBH facilities.

F. Ring fencing
F.1 CBH submissions on ring fencing

CBH'’s submission accompanying undertaking — 31 Ma@11

CBH quote the following excerpt from the Nationar@petition Council’s submission to the
PC Report:

to date little if any evidence has been provideddiablish that it is necessary to regulate
port terminal services for bulk wheat export ..stith circumstances, the Council considers
it is undesirable and risky to continue imposingess regulation to port terminal services
... In the absence of clear evidence of a need fprlaged access, unnecessary costs and
regulatory burdens are likely to be imposed on wh&port marketers and other
participants in wheat market¥'

CBH further notes its agreement with the followstgtement from the PC Report:

Although the Commission sees merit in ring fendimgertain circumstances, it does not
see convincing arguments to enforce ring fencimyigrons in what is very much a market

202\\heat Exports Australid@ublic submission on ACCC Issues Pa@& May 2011, p.1
203\Wheat Exports Australi@ublic submission on ACCC Issues Pa2& May 2011, p.1
204 productivity Commission, Wheat Export Marketing #&rgements — inquiry report no.51, 1 July 2010, .18
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in transition. In seeking to achieve competitivécomes, ring fencing measures should be
considered as more of a ,Jast reSdftan a first option for a developing market. Farth

the Commission considers that there are benefitg tpained from vertical integration in
the export of bulk wheat — indeed, the fact thabfthe major handlers have acquired a
trading arm would attest to this fact. Most of Aa#if“s overseas competitors are also
vertically integrated and to deny such benefitthan Australian context could place
domestic traders at a disadvantage relative ta gibéal player$®

CBH notes that the ACCC Draft Decision on GrainCeRroposed 2011 Undertaking does
not include any ring-fencing arrangements betweenn@orp’s port operations and its other
businesses.

CBH submits that users were able to obtain acce€8H's port terminal services on
acceptable terms in the 2009/10 and 2010/11 seastrsut any formal disputes, substantial
complaints or breaches of the 2009 UndertakingTd®$? CBH submits that this
demonstrates the success of the current regulatoaggements and that there is no
justification for further ring-fencing measures.

CBH notes that the combination of ownership ofgbe terminal facilities and an intention
to obtain wheat accreditation results in the ‘as¢est’ requirement. CBH submits that the
clear purpose of this aspect of the statutory sehismot to prevent bare gouging by
preferential self-dealing — the focus of considerabf CBH’s Proposed 2011 Undertaking
therefore should be non-discrimination.

CBH submits that the 2009 Undertaking and Prop@8d4d Undertaking ensure that CBH
cannot preferentially self-deal — the ring-fencargangements in place as part of CBH’s
Grain Express notificatiorGrain Express notification) prevent this. Additionally, CBH
notes that CBH has maintained the robust non-dmigation provision at clause 6.2 and the
ACCC continues to have the power to appoint antauth examine compliance with that
obligation under clause 6.3. CBH submits that tlere evidence that CBH is
discriminating in favour of its related marketingtiey, CBH Grain.

CBH notes that the market structure includes usigpsrt terminal services that are
‘overwhelmingly large, well resourced global comigshand that the publish-negotiate-
arbitrate model with robust non-discrimination ghlions sufficiently addresses the purpose
behind the ‘access test'.

CBH submits that, for these reasons, there is siifigation for additional ring-fencing
arrangements to be required — which would requineifscantly higher regulatory and
compliance costs for no benefit. Due to CBH'’s ergsting-fencing measures pursuant to
Grain Express, any additional ring-fencing obligas would be detrimental to CBH’s
business and result in a significantly less effitigrain supply chain.

CBH submits that its ring-fencing arrangements vaihain in place should the Grain
Express notification not be revoked by the ACCCHibtes that its existing ring-fencing
under Grain Express separate CBH'’s marketing si#ngidCBH Grain, from CBH'’s other
businesses.

CBH notes that, should it be required to ring-fensgort operations from its up-country
operations, this would require a second level difyjakions at substantial cost. CBH notes
that the imposition of additional ring-fencing wduhean that CBH had been required to

205 productivity Commission, Wheat Export Marketing #rgements — inquiry report no.51, 1 July 2010, §.24

148



incur the expensive and difficulty of undertakimgptdistinct ring-fencing arrangements
within 5 years; it would also ‘threaten the effidges generated by Grain Express, which is
predicated on the efficient integration of port aipdcountry functions.

CBH reiterates that ring-fencing was not requirethie ACCC'’s Draft Decision on
GrainCorp’s Proposed 2011 Undertaking and quoe&mCC as saying:

based on the practical experience under GrainC@@09 Undertaking, that the non-
discrimination, no hindering access and disputeluéien provisions of the Proposed 2011
Undertaking are sufficiently robust to ensure &icess for access seekers... formal ring-
fencing rules to support these arrangements arapmbpriate at this timn@°

Section 44Z7ZBCA request for information: CBH — 12yR011

CBH notes that, like every other port regulatedarrtie WEMA, it does not have ring-
fencing arrangements between its port operatiodsuprcountry operatiorfS!

CBH submits that it is subject to strict confidaity obligations under its agreements with
access seekers — which prevent it from providingfidential information to third parties
unless authorised.

CBH summarises the reasons why it argues ring-fignisi not appropriate in the Proposed
2011 Undertaking:

= Under the 2009 Undertaking users were able to mliatess to CBH's Port Terminal
Services on acceptable terms for the 2009/201@6ah612011 seasons without
formal disputes or substantial complaints of breaabf the 2009 undertaking or the
2009 PTRs.

= The 2009 Undertaking (and the Proposed 2011 Undegpensure that CBH cannot
preferentially self deal.

= Under the 2009 undertaking and the Proposed 20teithking, CBH has
maintained the robust non-discrimination provisiomclause 6.2. Clause 6.3
continues to empower the ACCC to require the agpwnt of an auditor to examine
compliance with that obligation.

= There is no evidence that CBH is discriminatindavour of its related marketing
entity, CBH Grain.

= |t would threaten the efficiencies generated byilGExpress (whether it was notified
or not) which is predicated on the efficient inetgyn of port and up-country
functions.

= Under the Proposed Undertaking CBH must provideAGEC with a copy of any
access agreement with CBH Grain.

= |t would result in substantial compliance costsrforbenefit. Such costs would
ultimately be passed onto customers.

206 AcCC, Draft Decision —GrainCorp Operations Limited’s Pdrérminal Services Access Undertakifig March 2010, p.
22
207 As noted at 4.3.1.2 above, CBH’s ring-fencing areangnts ring-fence CBH Grain from CBH'’s other businesses
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= The National Competition Council has indicated tlegulation of wheat export is not
required.

= The Productivity Commission has indicated that fexgcing is not required.

CBH notes that the three first bullet points (ahowvere sufficient basis for the ACCC to be
satisfied that ring-fencing was not required un@desinCorp’s Proposed 2011 Undertaking.

CBH submits that the only information CBH Grain Mié able to access that is not available
to other exporters is CBH Grain’s own confidentiibrmation, as provided to CBH.

CBH submits that the ring-fencing arrangements utifteGrain Express notification
separate CBH Grain from CBH'’s other businesses.aftengements were introduced as part
of its proposal to bundle its storage, handling tnadsport services — in order to address
potential concerns over the change to CBH’s vdiyicategrated business model that the
Grain Express project caused. CBH noted that th&rekt concern was the potential for CBH
to disclose confidential information to CBH Grain.

CBH states that CBH gathers a substantial volumefofmation about the grain in its
system. CBH notes that it is obliged by contradtdep this information confidential to the
person with the entitlement to the grain — CBH wdtering-fencing measures to reinforce
this obligation under Grain Express.

CBH submits that most, if not all, of the relevarformation (which includes all grains, not
just wheat) is acquired at its up-country deliveoynts and maintained by CBH in its role as
up-country storage and handler, not as port operah@ main information CBH holds a port
operator is posted on the shipping stem, whichgrepreferential self-dealing. Accordingly,
CBH argues that it would be inappropriate to ineltide Grain Express ring-fencing under
the Proposed 2011 Undertaking, which is intenddd tonapply to port terminal services.

CBH notes that the efficiencies of the Grain Expra&gstem offset the significant cost of the
Grain Express ring-fencing. CBH states that it ‘metgin some of the ring fencing measures
in order to assure itself of compliance with itsiractual obligations and to manage risk
under the CCA*®® However, CBH’s contractual obligations and the C&4 sufficient to
address any concerns that were previously sulgaatg-fencing arrangements.

CBH submits that the ACCC should consider the fameing of port operations and not up-
country operations; the regulation of CBH’s up-coymmperations should not be required
through the Proposed 2011 Undertaking.

CBH submits that there are many reasons which waoalkle the ring-fencing of port
operations ‘problematic and inefficient’, includitigat:

* interaction between the up-country and port faesitare ‘essential to efficient
management of the supply chain’. Ring-fencing waelglire significant duplication
of limited labour resources and business systents; a

= separation would complicate communications andraiperations between port and
up-country, which would raise the risk of seriousraption to the glow of grain to
port.

208 CBH, Response to ACCC information requds May 2011, p. 13.
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CBH submits that this matter needs to be considiaréte context that:
= CBH operates as a non-profit cooperative for theebeof its grower members;

= there is no evidence of supra-competitive pricgmd-plating of assets or preferential
self-dealing by CBH;

= the ACCC accepted CBH's 2009 undertaking (and tbhbsther operators) without
ring fencing measures;

= the Productivity Commission has recommended agéainter regulation of bulk
wheat exports, primarily on the basis that thesoétregulation outweigh the
benefits;

= CBH has never refused a request for access tortg¢gyminals services; and
= there have been no access disputes under the adegtaking.

CBH submits that if the ACCC requires ring-fencingder the Proposed 2011 Undertaking,
‘it will risk adding substantial costs to one of gtralia’s most important export industries,
without evidence that those measures are necessappropriate.

CBH'’s supplementary submission — 18 May 2011

CBH referred to information already provided to &@CC in previous submissions.

CBH notes that the ACCC'’s Issues Paper did noteate all the issues set out in CBH'’s
supporting submission or the ACCC'’s Draft Decisiegarding GrainCorp’s Proposed 2011
Undertaking — but focused on CBH'’s existing ringdmg arrangements under the Grain
Express notification.

CBH submits that the ACCC has merged two distissties: whether the existing Grain
Express natification ring-fencing should continaad whether it is necessary to require CBH
to ring-fence its port operations from its up-coyraperations.

CBH stated that the existing framework is workimgl @ppropriate and that ring-fencing
arrangements should not be included in the Prop28&tl Undertaking.

CBH'’s response to the ACCC's Issues Paper and plairty submissions received — 14 June
2011

CBH refers to the submissions from Emerald andghteCouncil that reject ring-fencing.
Additionally, CBH quotes Emerald as saying: ‘thetan system takes away a lot of the
tension around the provision of inside informatwamch is more likely to occur under a first-
come first-served systerf® CBH notes that WEA makes a similar point. CBH ddess

that this further supports that the provisionshef Proposed 2011 Undertaking are
appropriate.

CBH notes that Emerald and AGEA both submit thedteéad of ring-fencing, an information
sharing obligation should be required. In this rdg&BH refers to Emerald’s suggestion that
‘any notification to CBH Grain regarding spare capashould only occur as part of an “all

209 Emerald,Submission to ACG@6 May 2011, p.3
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customer email” — and notes that CBH already miitds details of port capacity changes to
all users. In response to AGEA'’s suggestion thaytfaing that a HBC trading arm
sees/receives should be made available to the thatlBH notes that it is subject to
confidentiality provisions. CBH also submits th&aliosing the confidential information
would also put it at a competitive disadvantagetter marketers (who do not have such an
obligation). CBH also notes that AGEA does notestahat relevance up-country storage
statistics have to a port access undertaking thiitected at regulating the port operations
and not up-country operations.

CBH submits that the lack of consistency in subiarssis evidence that ring-fencing is not a
major issue. CBH notes that what is consistent etheusubmissions seeking ring-fencing is
that they do not provide evidence of why ring-fengcis needed.

CBH notes that WEA'’s submissions that CBH Grainustidve ring-fenced is grounded in the
assumption that CBH and CBH Grain can share infaonaCBH submits that under the
Proposed 2011 Undertaking and access agreemertsrtiBt keep the information of CBH
Grain’s competitors confidential (including from @B5rain).

CBH refers to Louis Dreyfus’ submissions that riegecing should be required between
CBH's port operations and up-country operation®ting that this approach would be:

counter-intuitive to the accefted practice of ldgéd planning in a holistic sense with all
available information at harfd®

CBH refers to the PGA’s submission that ring-fegcshould be required — noting that it
provides no evidence and relies on ‘rather offemsaference’ to CBH Grain operating as a
‘sheltered workshop'.

CBH notes Emerald’s submission that ring-fencingasappropriate and submits that CBH
already publishes details of port capacity changes! users.

CBH refers to AGEA’s submission that ‘anything thaBHC trading team sees/receives
should be made available to the market'. In thigard, CBH notes that it is subject to
confidentiality obligations which prevent it frorhaing confidential information. CBH

states that such an obligation would put CBH asdutistomers at a competitive disadvantage
to other marketers. CBH further notes that AGEAvmes no basis on what relevance up-
country storage statistics have to a port accedsrtaking.

CBH'’s response to the issues raised at meetinagebatthe ACCC and CBH — 18 July 2011

CBH states that there are two types of ring fencing

(1) Ring fencing the port terminal facilities from thp country operations of CBH

(i) Ring fencing the trading arm from the rest of CRifelominantly up country
operations)

CBH considers neither is appropriate and thatiingortant the ACCC clearly determines
exactly what conduct ring fencing is intended tevant.

CBH states that the purpose of ring fencing isrevent preferential self dealing.
CBH contends that this will not occur under thepm®ed Undertaking as:

210 CBH, Submission to the ACGT4 June, p.14
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The Undertaking has robust mechanisms to preveziepntial self dealing

o The Undertaking has robust non discrimination giwis, with which the ACCC
can audit CBH’s compliance.

o The Undertaking has robust non hindering provisions

0 CBH must provide the ACCC with a copy of any acag®ement with CBH
Grain.

o The main information held by CBH as port terminpérator is posted on the stem.

0 The auction system removes the benefit of “insidiErmation”.

Confidentiality arrangements
0 CBH does not share information with CBH Grain.
0 CBH has strict obligations of confidentiality undesr agreements with access
seekers (and throughout the supply chain).

CBH'’s past conduct does not warrant ring fencing
0 Users were able to obtain access to CBH'’s portiteinservices on acceptable
terms for the 2009/10 and 2010/11 seasons witlwoatdl disputes under the
Undertaking or the Port Terminal Rules.
o There is no evidence of supra-competitive pricgad-plating of assets or
preferential self-dealing by CBH.

The detriment to CBH would be significant and theeasupply chain efficiencies

o Ring fencing would impose significantly higher réagory and compliance costs on
CBH, which would be passed through to exporterd,destroy the efficiencies of
the efficient integration of port and up countrydtions.

o Ring fencing would inflict substantial duplicatiohlabour resources and business
systems, imposing a substantial increase in castsyould complicate
communications and other operations between uptgoand port.

o If the ACCC proposed to ring fence CBH Grain frof8KLit is not clear what
power the ACCC has to insist on such ring fencing.

o The significant cost of the Grain Express ring fagarrangements is offset by the
efficiencies of the Grain Express system.

o If the immunity is removed, CBH'’s contractual olalitpns and the CCA are
sufficient to address any concerns the subjedngffencing arrangements.

The industry does not see it as an issue
o Only two submissions sought ring fencing, the remmg submission sought greater
information or supported the proposed Undertaking.
0 The Productivity Commission has recommended againter regulation of bulk
wheats exports, primarily on the basis that theéscokregulation outweigh the
benefits.

CBH'’s structure provides no incentive to preferalhyiself deal
CBH state that it has a number of features whictstrain any theoretical incentive to
gain monopoly rents or reduce competition:

o CBH is regulated under thgulk Handling Act 196Which provides for access
obligations. The Government can impose a more aisegime if CBH abuses its
position.

o CBH is owned by growers who are collectively andividually active
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o CBH as a grower-owned co-operative has a strugthexe each shareholder can

own a maximum of 5 shares so CBH does not haverandmt shareholder.

CBH is a non profit organisation.

o CBH’s Memorandum and Articles mandate CBH usenitc®ime to achieve its
objectives of establishing and conducting system&éndling grain in bulk, and to
pay dividends to shareholders.

(@)

= ACCC does not propose to ring fence other ports

0 CBH states the ACCC's Draft Decision on GrainCoge@tions Limited’s Port
Terminal Services Access Undertaking does not reqing fencing of GrainCorp’s
Port Terminal Operations from its other businessraons.

o CBH notes that the ACCC further supported this €leniby noting the competitive
pressures GrainCorp faces. This decision was c¢oatlrin the ACCC'’s final
decision.

0 CBH states that the ACCC'’s decision is based ondmgrimination provisions, no
hindering provisions, dispute resolution provisioBsainCorp’s past conduct, and
competitive pressures. CBH claim that four of thies¢ors are as compelling, or
more compelling, in the case of CBH.

0 CBH claims that the competitive pressures on CBEed in Appendix B of the
GrainCorp Draft Amendment Notice Explanatory Stagathare understated.

o CBH state that given the factors set out above tlaatdexporters have obtained

access to CBH'’s port terminal facilities on an ¢égjoie basis and that their interests

are adequately met under the existing undertakmgigopaoposed Undertaking, ring
fencing is not required.

F.2 Third party submissions in relation to ring-fercing
AGEA

AGEA submits that it is concerned about the abityertically integrated bulk handler to
use information to the advantage of their tradirg.dn particular, AGEA states that the:

ACCC should require BHCs to put in place mechanidratavoid vertically integrated
companies from advantaging their trading arms thihcaccess to information/services that
are not available to other exporters...anything $hBHC trading arm sees/receives should
be made available to the markét.

AGEA also states that the requirement for bulk tensdo report on their performance
indicators for their storage and port businessparsgely from the integrated entity would
have the potential to drive greater efficiencies.

Emerald

Emerald expresses the view that ring-fencing wdhdgre the potential to add significant
costs to the supply chain without necessarily dihiipany demonstrable benefits:
Emerald then states that ‘behavioural’ ring-fenshguld be applied — for example, CBH
should only be advised of spare capacity at theedame as all other customers.

211 AGEA, Submission to the ACCC Issues PagérMay 2011, p.5
212 Emerald,Submission to the ACG@6 May 2011, p.3
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Emerald submits that the ACCC should have thetgldi audit the flow of information
between CBH and CBH Grain.

Emerald notes that:

‘the auction system takes away a lot of the tenar@und the provision of inside
information which is more likely to occur underigst-come first-served system’

Louis Dreyfus

Louis Dreyfus submits that consideration shouldjiven to ring-fencing CBH’s port
terminal facilities from the rest of CBH'’s business

PGA

The PGA quotes the PC Report at section 7.2:

Although the Commission sees merit in ring fendimgertain circumstances, it does not
see convincing arguments to enforce ring fencimyigrons in what is very much a market
in transition. In seeking to achieve competitivécomes, ring fencing measures should be
considered as more of a ,last resort0 than adpton for a developing market. Further, the
Commission considers that there are benefits wgalreed from vertical integration in the
export of bulk wheat - indeed, the fact that althed major handlers have acquired a trading
arm would attest to this fact. Most of Australia\serseas competitors are also vertically
integrated and to deny such benefits in the Auatralontext could place domestic traders
at a disadvantage relative to other global pla§ers.

PGA submits that the critical difference is thatampetitive markets like the United States
there is competition between vertically integrabp@rators — i.e. no single port operator has
full control over the port facilities.

The PGA note that CBH is an incumbent with the ativge of having operated for 70 years
in a ‘totally protected, government-mandated mankesystem’. PGA states that CBH’s
actions to date indicate that they continue to aigeas a ‘sheltered workshop’.

WEA

WEA considers that all bulk handling companies tiaate an associated trading entity should
have effective ring-fencing applied since

Bulk handling companies, by virtue of their opesat, are privy to information that is not
publicly available. Sharing of this informationtfegr inadvertently or intentionally)
between the BHC and its associated trading enitigsgise to an information
asymmetry’'*

WEA notes that such information could include (isutot limited to):

= information on location, volume and quality of whetocks at port and in up-country
storage facilities;

= activities on the shipping stem prior to generdlmation.

213 productivity Commission, Wheat Export Marketing @rgements — inquiry report no.51, 1 July 2010, $.24
24 \Wheat Exports Australi@ublic submission on ACCC Issues Pa®&r May 2011, p.3
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In the case of CBH, WEA submits that ring-fencihgusld be maintained between the bulk
handling and marketing divisions under the Prop@&¥d Undertaking. WEA further
submits that this ring-fencing should remain incgl@&respective of whether the Grain
Express notification is revoked by the ACCC.

WEA notes that ring-fencing should prevent the floivall non-public marketing-related
information between the bulk handler and its mankpeéntity
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