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draft revision

Emerald
FCFS
GrainCorp

IAA

MPT
PC

Proposed Undertaking

SHA

VFF
Viterra
WEA
WEAS
WEMA

2009 Undertakings

Australian Bulk Alliance Proprietary Limited

Australian Bureau of Agricultural and Resource
Economics and Sciences

Australian Competition and Consumer Commission

Competition and Consumer Act 20{Txh) (previously the
Trade Practices Act 197&Cth))

Australian Quarantine and Inspection Service
Cooperative Bulk Handling Limited
As defined in ABA’s proposed Indicative AsseAgreement.

Draft revised version of the Promb&imdertaking provided by
ABA on 28 July 2011

Emerald Group Australia Pty Ltd
‘First come, first served’ system of capaaltgcation
GrainCorp Operations Limited

The Indicative Access Agreement attached toRheposed
Undertaking at Schedule 1

Melbourne Port Terminal
Productivity Commission

The access undertaking ret&iom Australian Bulk Alliance
Proprietary Limited on 23 December 2010

ABA'’s Storage and Handling Agreement, which haen
submitted as the Indicative Access Agreement td’tioposed
Undertaking at Schedule 1
Victorian Farmers Federation Grains Group
Viterra Operations Limited
Wheat Exports Australia
Wheat Export Accreditation Scheme 2008
Wheat Export Marketing Act 20@€th)

Access undertakings for Grain@pprations Limited,
AusBulk Ltd (now Viterra Operations Limited) and

Co-Operative Bulk Handling Limited accepted by &@CC on
29 September 2009




1 Summary

This Draft Decision details the Australian Competitand Consumer Commission’s
(ACCC's) preliminary view of the proposed access und@ntplodged by Australian
Bulk Alliance Pty Ltd ABA) on 23 December 201@{oposed Undertaking for
consideration under Division 6 of Part IlIA of ti®mpetition and Consumer Act
2010(Cth)(theTrade Practices Act 197&th) at the time of lodgement) (thet).

The Proposed Undertaking relates to the provisfatoess to services for the export
of bulk wheat at Melbourne Port TerminMRT ), which is operated by ABA in
Victoria.

ABA has submitted the Proposed Undertaking to rtieefaiccess test provisions of
theWheat Export Marketing Act 20@8th) WEMA ), required for it or an associated
entity to be accredited as a bulk wheat exporter.

ABA'’s Proposed Undertaking is one of three bulk athgort terminal services access
undertakings currently being considered by the ACT& ACCC has received
proposed undertakings from Viterra Operations Leahi/iterra ) regarding its
operations in South Australia and Co-operative Bigidling Limited CBH)
regarding its operations in Western Australian.22rdune 2011, the ACCC accepted
an undertaking from GrainCorp Operations Limit€aginCorp) regarding its
operations on the east coast of Australia.

In considering whether to accept an undertakingdNB€C has regard to the matters
set out in s. 44ZZA(3) of the Act. These inclupiger alia, the objects of Part IlIA in
S. 44AA, which are to:

(&) promote the economically efficient operation o€ oand investment in the
infrastructure by which services are provided, gt®r promoting effective
competition in upstream and downstream markets; and

(b) provide a framework and guiding principles to en@me a consistent approach to
access regulation in each industry.

GrainCorp, Viterra and CBH each have in place ams& undertaking accepted by
the ACCC in 20092009 Undertakingg, while ABA is providing an undertaking to
the ACCC for the first time. The ACCC will considesich undertaking on its own
merits and notes that, while undertakings accelpyetie ACCC from each port
terminal operator will reflect the particular cimgtances of that operator, there are
certain aspects of the undertakings for which tlEC& will be seeking a consistent
approach across the bulk wheat export industrthigDraft Decision, the ACCC has
set out issues which are particular to ABA’s PragggbEindertaking as well as issues
for which a consistent approach across the industrgnsidered appropriate. The
ACCC considers that the 2009 Undertakings areevaelt matter in the assessment of
ABA'’s Proposed Undertaking, in accordance with4Z4A(3)(e). This is discussed
further in Appendix 2: Legislative Framework.

The ACCC'’s preliminary view is that ABA’s ProposBadertaking is appropriate
subject to being revised in accordance with thé& draendment notice annexed to
this Draft Decision, which sets out a number of adments to the Proposed
Undertaking. ABA provided a revised version offt®posed Undertakingliaft
revision), to the ACCC on 28 July 2011, which is publisioedthe ACCC'’s website.




The draft amendment notice largely reflects theradneents proposed by ABA in its
draft revision. The ACCC welcomes submissions ondadrthe preliminary views set
out in this Draft Decision, any other aspect of ABRroposed Undertaking, the draft
revision and draft amendment notice.

The ACCC seeks comments from stakeholders on @t Decision by 5:00pm
(Australian Eastern Standard Time)\Wednesday, 31 August 201 Jafter which the
ACCC will finalise its amendment notice and forrfireal decision.

1.1 The Proposed Undertaking

ABA's Proposed Undertaking is based on the geragptoach of the 2009
Undertakings with some differences:

a one-year term, as opposed to the two-year teiimed2009 Undertakings and
the three-year term proposed by the other portatpes for their 2011
Undertakings

the Indicative Access Agreemet®A ) (Schedule 1 to the Proposed
Undertaking), which sets out the standard ternecoéss to Port Terminal
Services, is ABA’s Storage and Handling Agreem&iA). The result is that
certain provisions of the IAA relate to matterssdé the scope of the Proposed
Undertaking. The other port operators have sepahdts, which are part of the
respective 2009 Undertakings, and SHAs, which atgart of the 2009
Undertakings

a less detailed Loading Protocol, being the docuriet governs the operation of
the port, than those in the 2009 Undertakings and

fewer performance indicators than provided under2@09 Undertakings.

The ACCC released an Issues Paper on ABA’s Propdaddrtaking on

20 January 2011. The ACCC invited public submission4 March 2011 and
received three submissions. The ACCC notes theviisllg comments from
stakeholders:

the proposed term of one year is too short

there needs to be increased transparency regdhdirigpading Protocol and the
published shipping stem

performance reporting should be more detailed.

1.2 Draft revision

The ACCC has conveyed the preliminary views seirothis Draft Decision to ABA
and ABA has responded by providing a draft revisibthe Proposed Undertaking to
address the ACCC'’s concerns. Where the ACCC corsstblat the draft revision has
addressed its concerns, this has been noted DrafeDecision. The draft revision is
published on the ACCC'’s website.




1.3 ACCC Draft Decision

The ACCC has formed a preliminary view regarding ¢hrerall approach and specific
provisions of the Proposed Undertaking. This priglary view has been formed
having regard to the matters specified under sZ#43) of the Act (which are
detailed in the Legislative Framework set out irpApdix 2 to this Draft Decision),
taking into account the wider context within whisBA has submitted the Proposed
Undertaking.

The matters specified under s. 44ZZA(3) of the Aztwhich the ACCC must have
regard when deciding the appropriateness of anrtaidieg, include the objects of
Part IlIA of the Act which are, in summary, to prota the economically efficient
operation of, use of and investment in the infradtire and encourage a consistent
approach to access regulation in each industry.

The ACCC has identified a number of issues whiehd&alt with in the Draft

Decision. The majority of changes have been praposerder to make ABA’s
Proposed Undertaking consistent with industry-wrdeimum standards for effective
bulk wheat port terminal services access undertgkifhere are also aspects,
particularly in the detail of the Loading Protocahere changes are proposed in order
to document, in sufficient detail, arrangementsadly functioning in practice at

MPT.

However, there are several instances in which tGE® has taken the view that it is
appropriate that arrangements for ABA are diffeterthose that may be required for
other port terminal operators, due to the particaliecumstances of ABA. In this
regard the ACCC considered that ABA has a lessgregeof market power than other
port terminal operators, has less incentive tothhsanarket power it does have, and
further to this point:

ABA provides a small proportion of total up-counstprage in Victoria and New
South Wales relative to that provided by up-coustisnpetitors GrainCorp and
Grainflow

there is competition in the provision of Port TemaliServices in Victoria,
particularly between ABA’s MPT and GrainCorp’s Gagj port terminal

ABA has a different corporate structure to thathaf other port terminal operators
in that there is a greater degree of separationdst ABA and the grain marketer
Emerald Group Australia Pty LtéEmerald).

The ACCC considers that for smaller players facogpetition from larger
competitors nearbiy is generally not necessary to require signifta@ranges to
access arrangements that are already working ledlich circumstances the
ACCC'’s key concern is to ensure that arrangemepts gertain minimum standards
around transparency and other basic requiremengnfeffective undertaking.

The ACCC'’s preliminary views on key issues arecsgtin this Summary.




1.3.1 Term and expiry

The ACCC'’s preliminary view is that it is not apprate for the Proposed
Undertaking to have a term of only one year becthisewill not provide sufficient
certainty to access seekers. ABA'’s draft revisimspribes an end date for the
undertaking of 30 September 2013, which the ACCi&sicters appropriate, as it
ensures the undertaking will not expire mid-seasomther, the longer term will
provide greater certainty for access seekers.

The ACCC considers that the provisions proposedB¥ for automatic expiry of
the Proposed Undertaking are also not likely tafnaropriate given s. 44ZZA(7)(b)
of the Act which provides that an accepted und@rtaknay only be withdrawn with
the consent of the ACCC. ABA has removed theseigians in its draft revision.

1.3.2 Access to information and ring-fencing

The ACCC noted calls for ring-fencing arrangemérasn a number of interested
parties in its assessment of the 2009 Undertalkdingsemphasised that, should the
2009 Undertakings not prove effective, the ACCC mmagose ring-fencing in future
regulatory arrangements. The ACCC considers tleatalfowing factors, specific to
the circumstances of ABA, indicate that ring-fergcghould not be required for the
purposes of the Proposed Undertaking:

ABA has a different corporate structure to thathaf other port terminal operators
in that there is a greater degree of separationdst ABA and the grain marketer
Emerald.

In its response to the ACCC'’s request for inforimmatiABA submitted that its
internal policy is that it does not share non-pudibmain information with third
parties, including Emeralfd.

ABA provides a small proportion of total up-counstprage in Victoria and New
South Wales relative to that provided by up-coustignpetitors GrainCorp and
GrainFlow, and therefore has a relatively smalbinfation advantage regarding
available stock quantities and qualities of grain.

The ACCC has not received any submissions calbngifig-fencing or
expressing concern regarding ABA’s relationshipghviiimerald.

ABA has included non-discrimination and no hindgratcess clauses in its
Proposed Undertaking.

Based on the factors outlined above, the ACCC diasdd the preliminary view that
it is not necessary to require ABA to include rilegicing requirements in the
Proposed Undertaking.

1 ABA, Response to ACCC Request for InformationA?8il 2011, p. 4. Available at the ACCC
website:http://www.accc.gov.au/content/index.phtml?itemi84931




1.3.3 Non discriminatory access and the publish-negotiate -arbitrate
framework

The ACCC considers that the publish-negotiate-atgtframework of the Proposed
Undertaking is likely to be appropriate in provigithe transparency necessary for
access seekers to obtain fair access to ABA’stparinal services.

The ACCC takes the preliminary view that prescvi@fprovisions relating to pricing
or ring-fencing are not required, provided that@ieramendments are made. In
particular, ABA should provide the ACCC with a copiythe Access Agreement for
access to port terminal services that it enteswith its own trading business or that
of any Related Body Corporate, where the termbaif agreement differ from the
standard terms. Related Body Corporate has theingegiven in theCorporations

Act 2001 Having regard to the object of Part llIA in s. 44@A of the Act, the

ACCC considers that this requirement should beiag@onsistently across industry.
ABA has addressed this in its draft revision.

1.3.4 The Indicative Access Agreement

As noted in section 1.1, the Indicative Access &grent [AA ) (Schedule 1 to the
Proposed Undertaking), sets out the standard tefmscess to Port Terminal
Services. ABA has used its Storage and Handlinggé&ment $HA), which relates to
both port terminal and up-country services, asAits.

The result of having a ‘coupled’ agreement is tietain provisions of the I1AA relate
to matters outside the scope of the Proposed Usldeg. The other port operators
have separate I1AAs, which are part of the respe@@09 Undertakings, and SHASs,
which are not part of the 2009 Undertakings. Theopse of having two separate
agreements is to distinguish between Port Tern8ealices, which are covered by
the Undertakings, and upcountry services, whicmateThe ACCC takes the
preliminary view that the IAA requires clarificatiavith regard to its operation as a
dual document.

The ACCC also takes the preliminary view that dgerpaovisions of the I1AA require
amendments for clarification, having regard toitfierests of access seekers and
ABA. Specifically, the ACCC'’s concerns relate te tispute resolution provisions
and ABA'’s ability to vary executed agreements.

In its draft revision, ABA has proposed various aagments to the IAA and related
provisions of the Proposed Undertaking:

ABA has proposed to remove clause 18.2 of the 1AAhat it may only vary the
terms of an executed access agreement by agreentietihe Client.

ABA has revised the dispute resolution provisionghe IAA to allow 30 days for
parties to resolve their dispute before it woulddferred to arbitration, reduced
from 60 days.

To provide additional clarity regarding the coupliof the IAA and SHA, ABA
has inserted clause 6.3 in the draft revision, Wiclarifies that the undertaking
applies to the IAA only so far as the latter redati@ Port Terminal Services.




The ACCC considers that these changes addressniceims with those particular
provisions of the IAA.

The ACCC does not take a view on the appropriateaethe remaining provisions of
the IAA, but considers that the IAA’s terms are oggple between ABA and an
access seeker. Where an access seeker believaesgiotiition of an agreement does
not occur in accordance with clause 7 of the Prepasndertaking, the access seeker
may use the dispute resolution provisions in cl@iséthe Proposed Undertaking.
The proposed dispute resolution regime providesifbitration of disputes by the
ACCC or a private arbitrator.

1.3.5 Performance Indicators

The ACCC considers that the publication of perfaro®indicators provides useful
information to potential access seekers compaliagverall operations at each port
in their decisions and negotiations over access.

The ACCC'’s preliminary view is that it is not appr@te for ABA to publish only the
proposed two performance indicators. This fallssbbthe level of information
published by the other port terminal operators.ikgvegard to the object of Part

[IIA in s. 44AA(b) of the Act, the ACCC considetsat a level of consistency with the
reporting requirements of other port operatorpiapriate and therefore ABA
should include additional performance indicatorpriavide a sufficient level of
transparency around its operations. The ACCC doeseek to be prescriptive in
determining what specific service performance iattics should be included.

ABA, in its draft revision, has proposed to addrigmsACCC’s concern by including
additional performance and capacity indicators,chwiABA considers would be
relevant and useful to access seekers. The ACC€ldms the additional indicators
proposed by ABA in its draft revision are approf#ia

1.3.6 Capacity management and the Loading Protocol

The ACCC is of the preliminary view that, havingaed to s. 44ZZA(3) of the Act, a
first come, first servedHCFS) approach to capacity allocation at MPT is likelybe
appropriate. This view may differ for other porteogtors and is contingent on ABA’s
specific circumstances, including:

strong domestic demand on the east coast whichatls demand for export
capacity at the port terminals

competition in the provision of Port Terminal Sees in Victoria, particularly
between ABA’'s MPT and GrainCorp’s Geelong port tieah

operational separation between ABA and Emeraldjsxissed in section 4.3.2
on information sharing and ring-fencing arrangersgwhich means that the non-
refundable $5 booking fee is more likely to provigiaerald with an appropriate
disincentive to overbook the stem.

As a general approach, the FCFS system can praviidenework for capacity
allocation that does not facilitate discrimination ABA in favour of its up-country
supply chain or the trading interests of relateiities. Section 5.3.1 details the




circumstances and factors that the ACCC has comslde order to determine
whether ABA’s capacity allocation system is appraier.

ABA'’s implementation of the approach is containedts Loading Protocol. As set
out in the Decision to Accept GrainCorp’s 2011 Unaking, the ACCC considers
two key market characteristics relevant to the viesned on the appropriateness of
particular capacity management arrangements infgpetarket circumstances:

the relationship between total port elevation céapand average annual and
seasonal demand for it

the extent to which the incentive exists for vetlicintegrated port operators to
pursue self preferential treatment—including blogkother exporters from
accessing port servicés.

The ACCC has identified several aspects of the lmgpBrotocol, as set out below,
where amendments should be made. These proposed iamets are set out in the
draft amendment notice at Appendix B.

The ACCC notes that the Loading Protocol proposedBA for inclusion in the
Proposed Undertaking is less detailed overall tharprotocols contained in the 2009
Undertakings. Despite the views given by stakehsldegarding the lack of clarity in
the Loading Protocol, the ACCC has not been madgeaof any problems at MPT
that have arisen as a result. However, the ACCGiders that the lack of detail in the
Loading Protocol does create uncertainty around ¢eguacity allocation functions in
practice. The ACCC, in considering the interestaafess seekers in accordance with
S. 44Z7A(3)(c) of the Act, takes the view that tleading Protocol should be
reworded to better express its intended application

ABA, in its draft revision, has redrafted its LoadiProtocol in order to more
accurately reflect the arrangements in place at M€ ACCC considers that the
revised Loading Protocol provides greater claritgl aertainty to access seekers
regarding the terms of access and is likely togp@priate. However, the ACCC is
seeking views from stakeholders regarding the gpm@teness of the Loading
Protocol proposed by ABA in its draft revision.

1.3.6.1 Sufficient information regarding available capacity.

The ACCC considers that, having regard to s. 442%&), ABA’s Proposed
Undertaking should include a requirement to pubibrmation on remaining
available capacity for each month or elevationqekto ensure clarity in the
guantification of the capacity available to be bedky access seekers. The ACCC
considers that this requirement is addressed lmgelal.1 of the Proposed
Undertaking, which requires ABA to publish cargomoations and nominated
monthly export Baseline Capacity.

Further, clause 11.1 of the Proposed Undertakiggires ABA to publish
information regarding stocks at port. The ACCC coers this to be appropriate.

2 ACCC,GrainCorp Operations Limited Port Terminal Servidescess Undertaking, Decision to

Accept 22 June 2011, p. 23.




The ACCC also considers that clause 10.1(b) oPtimposed Undertaking is not
appropriate, as it requires ABA to update the shigpgtem information on its website
within 24 hours of any change. Clause 24(4)(chefWEMA requires that the
shipping stem is to be updated each business d4.has addressed the ACCC'’s
concern by amending its reporting requirements utiedraft revision to conform to
the provisions of the WEMA that the shipping stesmol be updated each business
day.

1.3.6.2 Clear and transparent booking arrangements

The ACCC considers that there is ambiguity arotnedapplication of a number of
clauses in ABA'’s proposed Loading Protocol. Spealfy:

It is not clear from the wording in ABA’s Loadingd?ocol whether ABA will
make exceptions to the FCFS capacity allocatiotesys

The time period for which a booking is made is certain.
It is unclear when a client is required to speeaifyessel for a booking.

The Loading Protocol does not specify how and whBA will notify a client
whether it will accept the client’s booking request

The ACCC'’s preliminary view is that this uncertgiig not appropriate and that,
having regard to s. 44ZZA(3)(c), the Loading Protas more likely to be
appropriate if it is clear as to the actions ABAlavheat exporters must follow
regarding the initial allocation of capacity.

The ACCC is also of the preliminary view that th@ading Protocol does not provide
sufficient information regarding the respectivehtggand obligations of ABA and
exporters regarding vessel surveys and authoriyao.

ABA has redrafted its Loading Protocol in the draftision to provide greater
certainty and transparency around the rights ahdailons of ABA and access
seekers. Subject to views of interested partiesABCC considers that the revised
Loading Protocol is likely to be appropriate.

1.3.6.3 Flexible arrangements

The Loading Protocol requires clients to give threenths notice in order for ABA to
defer or split a booking. The ACCC considers that tequirement is not likely to be
appropriate as three months is an excessivelypenigd and is unlikely to afford
sufficient flexibility to shippers.

The ACCC is of the preliminary view that the fleditty permitted for shippers within
ABA's capacity management arrangements is unnegsiEaited and unclear. It is
the ACCC'’s preliminary view that the Proposed Ualing is not likely to be
appropriate unless further detail about the fumetiiby of flexible arrangements is
included in the Loading Protocol, to ensure sugiititransparency for access seekers
regarding the options available to them.




However, the ACCC notes that it is in ABA'’s legitite business interests and the
interests of terminal efficiency for exporters toyde notice well in advance if
flexible arrangements are required. ABA has respdrd the ACCC's concerns by
providing in its draft revision that it may considequests of less than three months
notice subject to certain conditions. The ACCC aers this is likely to be
appropriate.

In its draft revision, ABA has amended clause 1&eflLoading Protocol (clause 19
in the draft revision) to remove the partial boakfee refund for unused capacity.
Instead, ABA proposes to allocate the unused cgptacthe nearest month. The
ACCC takes the view that the amendment is not irgpate and, insofar as it
reflects what actually occurs in practice at the perminal, may be more appropriate
than the originally submitted provision.

1.3.6.4 Capacity management during peak periods

The ACCC considers that allowing transfer of shotsy result in more efficient use of
capacity at peak times by reducing the likelihobdrused capacity and facilitating
the use of capacity by those who value it mostligighowever, the ACCC considers
that the circumstances of ABA, listed at the bemigrof section 1.3.6, which indicate
that the FCFS approach is appropriate also mitideg@eed to introduce
transferability of slots in the case of MPT. MPTedaot appear to have been
operating at full capacity even during peak perjaaidicating that capacity is not
significantly constrained.

The east coast of Australia has a strong domestikehfor wheat, in contrast to
other markets where exports are dominant. Thisoesildemand for export capacity
at the port terminals. ABA operates a single pamtninal with annual capacity
significantly less than other port operators, dretéfore the potential gains arising
from transferability of capacity at MPT would bedesignificant than for larger port
terminal operators.

It is therefore the ACCC'’s preliminary view thaistnot necessary to require ABA’s
FCFS system of capacity allocation to be suppleatehy capacity tradeability.

1.3.6.5 Dispute resolution in the Loading Protocol

Having regard to s. 44ZZA(3)(c) of the Act, whictopides that the ACCC must
consider the interests of access seekers, the Ao@€iders that the dispute
resolution process in the Loading Protocol is nfficGently transparent, as it does
not specify a timeframe for the final decision bB&s Chief Executive Officer.
ABA has addressed this in its draft revision andchted revised Loading Protocol,
which provides that the Chief Executive Officerlwilake a final decision within 10
Business Days.

1.3.7 Variation of the Loading Protocol

The 2009 Undertakings accepted by the ACCC eactaitoa version of the
protocols, with a process for their variation, aligh the variation process differs to a
degree. Further, each port operator varied itoopads from those accepted by the
ACCC in 2009 and different issues arose in eaclkatian process.




In assessing the Loading Protocol submitted by A4 the Loading Protocol
variation process set out in the Proposed Undergakihe ACCC has taken into
consideration the experience of port operatorsvipres variation processes.
The ACCC considers, with regard to s. 44ZZA(3)(#3t a consistent
approach across the industry is appropriate orighige.

Chapter 5 of this Draft Decision sets out the mummstandards the ACCC
considers necessary for an efficient, meaningfdlteansparent variation
process. Application of these standards to ABAgp®sed Undertaking would
require the following changes:

a provision that the Loading Protocol must be, emrttinue to be, a
comprehensive statement of ABA’s policies and pdoces for managing demand
for the port terminal services

inclusion of further provisions regarding ABA’s uitation process when
varying its Loading Protocol

inclusion of a provision for the ACCC to objectawariation in circumstances
where:

the proposed variation is material and/or

the proposed variation gives rise to concerns utidenon-discriminatory
access (clause 6.4) and/or the no hindering a¢clsse 10.4) provisions of
the Proposed Undertaking.

As set out in section 5.3.9.4, the ACCC also carsithat ABA should include a
provision that the ACCC may approve the Regulatedess, Pricing and Monitoring
Committee (a sub-committee of Commissioners) oeaber of the ACCC to
exercise the ACCC'’s decision making functions uriderProposed Undertaking.
ABA has proposed drafting which substantively addes the ACCC'’s concerns in its
draft revision.

1.3.8 ACCC information gathering provision

The ACCC takes the preliminary view that an infotimra gathering provision
IS necessary to enable it to properly dischargduhetions required by the
Proposed Undertaking. With regard to s. 44ZZA(3)(Has is an issue for
which the ACCC considers that a consistent appraaobss the industry is
required. ABA has proposed drafting in its draftiseon to address this issue.

1.3.9 Conclusion

The ACCC'’s Draft Decision is that it should not eptthe Proposed Undertaking
given to the ACCC by ABA on 23 December 2010 ircitsrent form. The ACCC has
provided its preliminary views throughout the Driagcision on provisions that
would not be appropriate, and alternatives thatldibe appropriate. The ACCC
considers that the Proposed Undertaking is likelye appropriate if amended to
reflect the proposed amendments set out in thé @nm@éndment notice.
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1.4 Draft amendment notice

As noted above, the ACCC has conveyed the prelmpwaws set out in this Draft
Decision to ABA, and ABA has responded by providandraft revision of the
Proposed Undertaking. The ACCC considers that tag cevision substantially
addresses its concerns, and amendments in lindglvatbhanges proposed by ABA
would be appropriatéThe ACCC is therefore also publishing a draft admeent
notice in relation to the Proposed Undertaking,rd@sons for which are included in
this Draft Decision. The draft amendment noticevfates cross-references to this
Draft Decision where appropriate.

The ACCC is releasing the draft amendment noticeged to this Draft Decision for
consultation. Following the ACCC's consideratiortlod submissions received to this
Draft Decision and draft amendment notice, the AGQE&poses to give ABA a final
amendment notice under s. 44ZZAAA(1) of the Actfisg out amendments that
should be made to the Proposed Undertaking.

The ACCC invites comment on any aspect of the @maktndment notice, particularly
the amendments proposed in accordance with thea@\ioading Protocol provided
by ABA at schedule 5 to the draft revision.

1.5 Stakeholder views

The ACCC welcomes comments on the preliminary viewhis Draft Decision
regarding the Proposed Undertaking lodged by ABR8mecember 2010, and the
response of ABA as reflected in the draft revisadi28 July 2011. The ACCC also
welcomes comments on any other aspect of the Pedgdsdertaking.

Submissions must be forwarded by 5:00pmAdednesday, 31 August 201tb:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

¥ The ACCC has proposed some additional minor obsrfgr example, proposed amendment 1.1 in
the draft amendment notice.
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2 Procedural Overview

2.1 ABA's Proposed Undertaking

Under Division 6 of Part llIA of th€ompetition and Consumer Act 200®eviously
theTrade Practices Act 1974the Act), the Australian Competition and Consumer
Commission ACCC) may accept an undertaking from a person wharisxpects to
be, the provider of a service, in connection wth provision of access to that service.

The ACCC received an access undertakiPrgosed Undertaking from Australian
Bulk Alliance Proprietary LimitedABA) on 23 December 2010 for consideration
under Division 6 of Part IlIA of the Act. The Pragexl Undertaking relates to the
provision of access to services for the exportudk wheat at the Melbourne Port
Terminal operated by ABA in Victoria.

ABA has submitted the Proposed Undertaking in atanoce with legislative
requirements under th&heat Export Marketing Act 20@8/EMA ), further details
of which are set out below in the Legislative Framek: Appendix 2.

2.2 Submissions from ABA

ABA has provided the following information in resp®f the Proposed Undertaking:
initial supporting submission provided on 29 Novem®010
submission in response to third party submission¥/March 2011

a response to the ACCC'’s request for informatiomctvwas sent to ABA on
13 April 2011. A public version of ABA’s responsepublished on the ACCC
website.

2.3 Draft revision of Proposed Undertaking and draft
amendment notice

The ACCC has conveyed the preliminary views seirothis Draft Decision to ABA
and ABA has responded by providing a draft revisibthe Proposed Undertaking.
The draft revision addresses a number of the aspéthe Proposed Undertaking
which the ACCC considers are not appropriate iir therent form.

The mark up of the draft revision, showing ABA'©posed revisions to the Proposed
Undertaking, is published on the ACCC’s website.

The ACCC is also publishing a draft amendment eaticrelation to the Proposed
Undertaking (annexed to this Draft Decision), whigtorporates the changes made
by ABA in its draft revision which the ACCC consideare appropriate. The ACCC is
releasing the draft amendment notice for consoltatiith the Draft Decision.
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2.4 Public consultation process to date

The Act provides that the ACCC may invite publibsussions on an access
undertaking applicatiofy.

The ACCC published an Issues Paper on 20 Januddyif0iting submissions on the
Proposed Undertaking. The ACCC directly advisedaamately 80 stakeholders,
including accredited wheat exporters, grain gropargning organisations and state
regulatory bodies of the public consultation praces

2.4.1 Submissions received

The ACCC received public submissions from the feitay parties in relation to the
Proposed Undertaking:

Victorian Farmers FederatioN'FF)
Asciano

CBH Grain.

These submissions are published on the ACCC'’s weebidie ACCC has not
received any confidential submissions regarding ABAoposed Undertaking.

2.5 Indicative timeline

Under the Act, the ACCC must make a decision oac@ess undertaking application
within 180 days of the day it received the applaat Stop clock provisions apply for
the calculation of the 180 days including when:

a notice is given under s. 44ZZBCA(1) requestirfgrimation in relation to the
application

a notice is published under s. 44ZZBD(1) invitingopc submissions in relation
to the application

an agreement in writing between the ACCC and tbeiger of the service is
made in relation to the application.

The clock has previously stopped three times aadt#itutory time limit for the
ACCC decision extended by:

44 days for consultation on the ACCC Issues Paper
17 days for the ACCC's request for information unsiébsection 44ZZBCA

18 days by agreement with ABA under subsection B81Z@).

Consultation on this Draft Decision stops the claghin for 21 days.

*  Competition and Consumer Act 20(Tth) s. 44ZZBD(1).
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The statutory time limit for the ACCC decision newpires on 28 September 2011.

After considering submissions received on this Dibedcision and draft amendment
notice, the ACCC proposes to issue a final amentima&ice pursuant to s.44ZZAAA
of the Act to ABA. (Information regarding the uskeamendment notices is provided
in Appendix 2.) Unless substantial changes areiredjfiollowing consultation on the
draft amendment notice, the ACCC does not propmsertsult on the final
amendment notice prior to issuing.

The ACCC expects that, following the response éamendment notice by ABA, it
will release a final decision in late September2201

2.6 Consultation on the Draft Decision and draft
amendment notice

The ACCC invites submissions from interested parbie its Draft Decision and draft
amendment notice regarding ABA’s Proposed Undanmtaksubmissions must be
forwarded by 5:00pm owWednesday, 31 August 201tb:

Mr Anthony Wing

General Manager

Transport and General Prices Oversight
ACCC

GPO Box 520

MELBOURNE VIC 3001

Email: transport@accc.gov.au

Submissions are to be sent preferably by emaMiarosoft Word or other text
readable document form.

2.6.1 Confidentiality of submissions

The ACCC acknowledges the need for a balance batpeenitting the provision to

a regulator of relevant information on a confidahliasis, where that information is
commercially sensitive or otherwise confidentiagddhe need to allow parties whose
legitimate interests are likely to be affected byaaministrative decision the
opportunity to respond to relevant material. Iisttegard, the ACCC notes that a
party may request that the ACCC not make the wbojgart of a submission
available for confidentiality reasons.

In the current context, the ACCC considers that Halance is adequately found by
giving weight to comments made in public submissj@nd considering comments
made in confidential submissions only where suchroents are relevant,
determinative of a particular issue and contrilmatesiderations not already dealt with
in a public submission.

The ACCC strongly encourages parties who intend tprovide submissions on
the ACCC'’s Draft Decision and draft amendment notie to make public
submissionsUnless a submission is marked confidential, it #lmade available to

®  Competition and Consumer Act 20(Cth) s. 44ZZBD.
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any person or organisation on request. The sectibsgbmissions that are
confidential should be clearly identified with reas as to why they are confidential.

2.7 Further information

The Proposed Undertaking and other relevant méenecluding supporting
submissions from ABA and submissions by intereptaties, are available on the
ACCC'’s website atvww.accc.gov.aly following the links to ‘For regulated
industries’ and ‘Wheat Export,’ or via the follovgiink: Wheat Exports: Port
Terminal Services Access Undertakings

If you have any queries in relation to the ACCQ'sgess, or to any matters raised in
this Draft Decision, please contact:

Ms Lyn Camilleri

Director

Transport & General Prices Oversight
Ph: (03) 9290-1973

Email: lyn.camilleri@accc.gov.au

Fax: (03) 9663-3699
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3 Term, expiry and transitional arrangements

3.1 ABA's Proposed Undertaking

The Proposed Undertaking commences on the dateceptance by the ACCC.
Clause 4.2(a) provides that ABA’s Proposed Undantatwill apply for a maximum
of one year.

Clause 4.2 provides that the Proposed Undertakilh@xypire prior to the end of one
year under the following circumstances:

(b) when ABA or a Related Body Corporate ceases tob&caredited Wheat
Exporter under the WEMA

(c) where there are changes to the requirements unel®/EMA such that an
Accredited Wheat Exporter is no longer requiretidue an undertaking; or

(d) the day the ACCC consents to ABA withdrawing thedeaking in
accordance with Part IlIA of the TPA (now the CCA).

Clause 4.3 provides that ABA may seek the approivtie ACCC for the withdrawal
of the Proposed Undertaking (clause 4.3):

(a) when ABA or a Related Body Corporate ceases tmbkcaredited Wheat
Exporter under the WEMA, or

(b) where there are changes to the requirements unel®/EMA such that an
Accredited Wheat Exporter is no longer requiretidge an access
undertaking for the purposes of maintaining accatioin.

ABA may also apply to the ACCC to vary the Proposkediertaking in accordance
with clause 4.4.

3.2 ABA and third-party submissions

3.2.1 Victorian Farmers Federation (VFF) submission

VFF considers that publication of the shipping stetacks of grain at port and port
access protocols are crucial to enabling compatiticsubmits that the one year term
proposed by ABA is not appropriate and that ABAfsppbsed Undertaking should
extend to 30 September 2014. VFF also notes tisatvibuld accord with one of the
objectives of ABA’s Proposed Undertaking, beingan'sistent approach to access...
at the different port terminals to the extent picadt®

®  Victorian Farmers Federation, Submission to tlBC& Issues Paper on ABA’s Proposed

Undertaking, 4 March 2011, p. 6.
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3.2.2 Asciano submission

Asciano considers that the one year term propogedB#\ may be too short, and that
a longer term of at least two years would providdional certainty for both ABA
and access holdefs.

3.2.3 CBH Grain submission

CBH Grain considers that it is not appropriatetfer Proposed Undertaking to be
withdrawn during the course of the year. It consdbat the Proposed Undertaking
should be in place for at least a full season. @BHin states that if ABA wishes to
provide the ACCC with a one year undertaking ivithin its rights to do s8.

3.2.4 ABA's response to third party submissions (17 March 2011)

ABA submits that the one year term it has propasegbpropriate given the
uncertainty as to whether an undertaking will beaessary in the longer term, and
considers that it should have this discretion.

3.3 ACCC view

3.3.1 Term

The ACCC considers that ABA's interests in specifythat its Proposed Undertaking
will have a term of one year from the date of ataepe by the ACCC must be
balanced against the interests of access seekleavimg certainty in the provisions of
access. In this regard, the ACCC notes that alinssgions received expressed
dissatisfaction with the term proposed by ABA. Bsess whether the term proposed
by ABA is appropriate the ACCC has considered tgpeats: the length of the term,
and the potential for mid-season expiry.

3.3.1.1 Length of the term

The ACCC considers that the term of an access taldeg should allow sufficient
time for access seekers to negotiate the terms afjeeement and for that agreement
to apply for a reasonable period, such as at taesfull season, prior to the expiry of
the undertaking. However, it is likely that ABA'sdposed Undertaking will expire
prior to the end of the season for which any neged agreements would apply. A
portion of the term will be spent negotiating ameggnent, leaving less than a year for
the agreement to apply. A one year term is theeafiotikely to allow for effective
negotiation of access agreements between ABA atesaseekers, and the ACCC’s
preliminary view is that it is not appropriate #BA to have a term of one year.

The ACCC notes that the undertakings submitted lm&orp, Viterra and CBH and
accepted by the ACCC in 2008009 Undertaking9 had a term of two years, which,
while a relatively short period, was consideredrappate by the ACCC given that
the industry was transitioning to new wheat margarrangements. GrainCorp’s

Asciano Limited (Asciano), ‘Submission to the ACGssues Paper on ABA'’s Proposed

Undertaking’, 4 March 2011, pp. 1-2.

8 CBH Grain Pty Ltd (CBH Grain), ‘Submission to tAECC Issues Paper on ABA’s Proposed
Undertaking’, 4 March 2011, p. 1.

®  Australian Bulk Alliance (ABA), ‘Response to Sulssions to the ACCC Issues Paper on ABA’s

Proposed Undertaking’, 17 March 2011, p. 1.
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2011 Undertaking, accepted by the ACCC on 22 J0id4 ,2has a term of three years,
and CBH and Viterra’s proposed 2011 undertakings @aopose a term of three
years, consistent with the Productivity Commisgi®€)’'s recommendation that bulk
wheat exporters continue to be required to pasadbess test until October 2094.

Should ABA be required to have an undertaking acelfollowing the expiry of the
Proposed Undertaking, the submission and assessin@mew access undertaking
will involve significant costs for all relevant ges. These costs could be minimised
if the Proposed Undertaking applied for the durabbthe period for which ABA is
likely to be required to have an undertaking ircplander the existing regulatory
arrangements. If, following acceptance of the PsepldJndertaking, circumstances
change and ABA considers it should no longer beired to have an undertaking in
place, ABA may apply to the ACCC to withdraw th@pwsed Undertaking in
accordance with clause 4.3. The withdrawal protedscussed in section 3.3.2.

The ACCC notes section 44AA(b) of the Act, whickers to the object of
encouraging ‘a consistent approach to access teguia each industry’. In this
regard, the ACCC considers that a three year temsistent with that of the other
three port terminal operators’ proposed 2011 aceedsrtakings would be
appropriate as it would facilitate consistencyegjulation across the industry. A three
year term would also address the ACCC'’s concerpsawaiding sufficient time for
effective negotiation of access agreements betw@nand access seekers.

However, given that this is the first undertakingpmitted by ABA, the ACCC
considers that a two year term balances the iritecdABA in having a shorter initial
term and the interests of access seekers in hauviifigient certainty having regarding
to subsections 44ZZA(3)(a) and (c) of the Act.

ABA has proposed an undertaking end date of 30eBaptr 2013 in its draft
revision. The ACCC considers that this adequatdtresses the concerns with the
initial one year term, as outlined above.

3.3.1.2 Potential for mid-season expiry

ABA has not provided a date for the expiry of thegdsed Undertaking. Depending
on the date of acceptance by the ACCC, it is ptsilat the Proposed Undertaking
could expire during the season. The ACCC understtmat access agreements
generally apply for an entire season which enahbldgstry participants to contract
sales and plan storage and shipping requirementedbseason. A change of
regulatory arrangements mid-season would creatertamcty for industry participants
and negatively impact on the ability of exporterplan their export requirements in
advance. In this regard, the ACCC notes the sulbonissy CBH Grain which states
that:

Entry into agreements may be made on the undeistatitht the [Proposed]
Undertaking is in existence and without the [Pregajsndertaking different
terms may have been requested. CBH Grain condidairshe [Proposed]
Undertaking should be for a minimum term that woeddnprise a full
seasort!

10 Productivity CommissioriWheat Export Marketing ArrangemenBeport no. 51, 2010, p. 191.

' CBH Grain, 4 March 2011, p. 1.
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The ACCC'’s preliminary view is that it is not appr@te that ABA has not specified
an expiry date, as this may lead to the undertagiugring mid-season. The ACCC
considers that a change to regulatory arrangendemiisg the season is not
appropriate.

ABA's draft revision proposes an expiry date ofS€ptember 2013. The ACCC
considers this to be appropriate, as it avoids se@son expiry of the undertaking.

3.3.2 Provisions for early expiry

ABA has included in the Proposed Undertaking evéraswould trigger its early
expiry. These triggers include amendments to théAAEhat obviate the need to
have an access undertaking to maintain export ditatien, or if ABA or a related
body corporate ceases to be an accredited wheattexpnder the WEMA.

Section 44ZZA(7)(b) of the Act provides that an ertdking which has been accepted
by the ACCC may be withdrawn or varied at any tlméonly with the consent of the
ACCC. The ACCC considers that it would not be cstesit with the requirement for
ACCC approval in s. 44ZZA(7)(b) for an access padevito have the ability to
withdraw an accepted undertaking at its own digmmewithout the consent of the
ACCC.

Under clause 4.3 of ABA’s Proposed Undertaking,dineumstances listed in clause
4.2(b) and (c) for automatic expiry also provideogportunity for ABA to request the
ACCC's approval to withdraw the Proposed Undertgkifter it has been accepted.
The overlap in these provisions results in uncetyaof the application for each
provision. Under the 2009 Undertakings the circamees listed in clause 4.2(b) and
(c) of ABA’s Proposed Undertaking would prompt guest for approval by the
ACCC of the early withdrawal of the undertakingdamot result in the automatic
expiry of the undertaking.

The ACCC considers that the ambiguity around th#iegtion of clauses 4.2 and 4.3
of the Proposed Undertaking is not likely to berappate and should be removed.
The ACCC also considers that clauses 4.2(b) andgsdlting in automatic expiry of
the Proposed Undertaking, are not likely to be appate. The ACCC’s preliminary
view is that it would be appropriate for ABA to rewe subclauses 4.2(b) and (c) and
for these circumstances to prompt a request foroappby the ACCC to withdraw

the Proposed Undertaking in accordance with cldu3e

ABA has removed these provisions in its draft rewvisThe ACCC considers this to
be appropriate.

3.3.3 Continuity arrangements

The PC report on wheat export marketing arrangesrteat recommended that
current port terminal services access arrangenséiotsld continue until 2014 but that
the accreditation provisions of the WEMA shoulddtelished from 1 October
2011 Therefore, in response to the PC report the gowent may make legislative
changes adopting the PC recommendations. This wiawd implications for the
current drafting of ABA’s Proposed Undertaking.

12 Productivity Commissior\Wheat Export Marketing ArrangemenBeport no. 51, 2010, p. 191.
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The ACCC considers that it is inappropriate for Bieposed Undertaking to contain
terms that create uncertainty regarding their apfibn under potential future
legislative arrangements. The ACCC considers thahges to the Proposed
Undertaking are required to ensure, if and whénaccepted by the ACCC, that it
will continue to be applicable and relevant shaukl government adopt the PC
recommendations. Specifically, the ACCC notes ttieing:

References in clause 2.1 of the Proposed Undegd&ithe requirement to satisfy
the access test should be broadened to allow égpalssibility that the access test
requirement for bulk wheat exporters may be thg¢estilof amended or different
legislation on or after 1 October 2011.

Similarly, the Proposed Undertaking should be aredrsb that it relates to both
access for ‘accredited wheat exporters’ during simh that accreditation is
required under the WEMA and ‘wheat exporters’ french time that
accreditation may no longer be a legal requirert@eiport bulk wheat.

The ACCC takes the preliminary view that the Prggoldndertaking should be
amended to reflect the possible future legislativeendments that may occur during
the term of the Proposed Undertaking. The ACCC idens that a uniform approach
across industry is appropriate on this matteratalifate consistent regulation having
regard to s. 44AA(b) of the Act. The ACCC also adass that this approach will
provide clarity for all parties going forward, whics in both ABA and access
seekers’ interests in accordance with subsectiddZA(3)(b) and (c).

ABA, in its draft revision, has amended clause WHich now provides the
following:

7.4 (a)(Vi)

subject to clause 7.4(b), the Applicant is an Aditeel Wheat Exporter and fully
complies with the relevant legal requirements foeat export as set out in WEMA
and WEAS.

7.4 (b)

The eligibility requirement in clause 7.4(a)(vi)lvdease to apply if the WEMA is
amended to remove the requirement that wheat exqgdoe accredited. However, the
Applicant must otherwise be entitled to export Biltkeat and it is the Applicant’s
responsibility to ensure that it complies with thkevant legal requirements for that
purpose.

The ACCC considers that ABA's revised drafting ppeopriate, as it takes into
account the potential for different regulatory agements arising during the term of
the undertaking.
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4  The Publish-Negotiate-Arbitrate
Framework

4.1 ABA'’s Proposed Undertaking

ABA has proposed a publish-negotiate-arbitrate agqdn to its Proposed
Undertaking. This approach provides that:

ABA will publish the standard price and non-prieemis on which it will provide
access. Clause 6 outlines the standard price amghmce terms and requires ABA
to provide non-discriminatory access. Schedule thefProposed Undertaking
contains the proposed Indicative Access Agreem@wt ) (the Standard Terms).
The Reference Prices are attached as a Schedule t&A, which is also
published on ABA'’s website.

ABA and an access seeker may negotiate price amgbnce terms other than the
Standard Terms and Reference Prices containe@ il Clause 7 outlines the
process for negotiation.

Where there is a dispute between ABA and an asmsdeer relating to the
negotiation of a new access agreement or accesidtbonal Port Terminal
Services in additional to Port Terminal Servicesadly the subject of an access
agreement, or a dispute is raised by an accessrsegjarding a decision by ABA
to unilaterally vary the Reference Prices, the uliswill be resolved through the
Dispute Resolution process outlined in clause ®efProposed Undertaking.

The Dispute Resolution process includes a negotigteriod between patrties,
provision for both formal and informal mediatiomdareferral to arbitration by the
ACCC or an independent arbitrator.

ABA will publish information on the stock at povessel booking applications,
and performance indicators to assist access seiekirsir negotiations and
increase the transparency of ABA’s operations,udbned in clauses 11 and 12.

4.1.1 Publication of price and non-price terms and non-d iscriminatory
access

4111 Price and non-price terms

Clause 6.1 of the Proposed Undertaking providesAB& will offer to supply Port
Terminal Services to an Applicant at the publisReference Prices and in
accordance with the Standard Terms. The clausgadsides that an applicant may
negotiate for prices other than the Reference ®aoel non-standard terms.

Port Terminal Services are defined in clause 5®fProposed Undertaking.

The Reference Prices are to be published eachiryaacordance with clause 6.2 of
the Proposed Undertaking, and will apply untilestdt 31 October of the following
year unless varied in accordance with clause 6er@/ABA varies the Reference
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Prices it must provide copies of variations to A@CC within three Business Days of
publication.

The Standard Terms are set out in the IAA in ScleetluUnless ABA receives
approval from the ACCC to vary the Standard Temmadcordance with clause
6.5(b), the Standard Terms will apply for the terhthe Proposed Undertaking.
Clause 6.3(c) specifies that the Standard Terms meciside the Loading Protocol as
varied from time to time.

4112 Non-discriminatory access

Clause 6.4 provides that ABA must not discrimirtz@éveen different Applicants or
Users in favour of its own Trading Business, exdefhe extent that the cost of
providing access to other Applicants or Users ghér. Trading Business is defined in
the Proposed Undertaking as ‘a business unit asidivof ABA or its Related Bodies
Corporate which have responsibility for the tradamgl marketing of bulk wheat.’
Related Body Corporate has the meaning given ilCtrporations Act 200IThe
ACCC may require ABA to appoint an independent eurdo report on ABA’s
compliance with the non-discrimination requiremeptto twice in every 12 month
period in accordance with the provisions in Schedul

The Proposed Undertaking does not contain prowsionring fencing between ABA
and Emerald Group Australia Pty Ltd.

4.1.2 The Indicative Access Agreement

The document ABA has put forward as its proposedl i\its current Storage and
Handling Agreement3HA). The ACCC understands that the SHA is ABA’s stadd
agreement for access to all of its storage andlimgndperations, including its up-
country storage network, and also applies to conitiesther than wheat.

In summary, ABA’s IAA includes provisions relating the following matters
concerning the supply of port terminal serviceAIBA to access seekers:

definition of terms and interpretatith

term and application of the agreement, includiraysions in relation to
commencement, termination, and continued applicaifdhe agreemetit

reference to the purchase options avaifgable
receival standards and testing conducted on inapgiain®

receip;l?nd storage services provided, includiegaibligations of both ABA and
Client

13 ABA, ‘Storage and Handling Agreement’, 23 Decen®@10, clause 1.
" ibid., clause 2.

> ibid., clause 3.

*ibid., clauses 4-5.

" ibid., clause 6.
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terms of outturn, including entitlements, provisdor in-store transfer, and
Client warranties of ownersHip

transport and freight outturn conditidis

a requirement that the client comply with ABA'’s fished Port Terminal
Operating Protocold_pading Protocol)?

grain storagé

charges and invoices, including provisions in fefato invoices, payment
facilities, liability for Port Authority and AQISharges, goods and services tax,
reimbursements, and interest on overdue acctunts

books and records to be kept by ABA relating tagetions in stored grath

lien on Client Grain held by ABZ

security requirements

risk and insurance provisiofis

exclusions of ABA liability, and indemnity for ABAgainst certain losses, costs,
damages, expenses, charges and surcharges inmeathe provision of services
to the Cliertt’

variations to and termination of the agreerfient

provisions for force majeure events, including digfton, suspension of
obligations, minimisation of impact, obligationnatigate, payments, and
exclusion of labour disputés

dispute resolution process for disputes arisingeutite executed agreement,
including provisions in relation to independentitigtion and continuation of the
pre-dispute status gtfb

miscellaneous other matters, including provisiongelation to notices,

assignment, costs, compliance with laws, govertang endorsement,
severability, waivers, and no partnership cldtise

18
19
20
21
22
23
24
25
26
27
28
29
30

ibid., clause 7.
ibid., clause 8.
ibid., clause 9.
ibid., clause 10.
ibid., clause 11.
ibid., clause 12.
ibid., clause 13.
ibid., clause 14.
ibid., clause 15.
ibid., clauses 16-17.
ibid., clauses 18-19
ibid., clause 20.
ibid., clause 21.
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Schedule A, attaching the relevant reference pfaegort terminal services
under the executed agreement with explanatory riotes

4121 Limitation of liability

Clause 16.1 of the proposed IAA provides that ABi\ lae liable to the Client for
failing to outturn grain, where the grain does metet the quality standards prescribed
in clause 5 of the IAA, or as a direct result of XB gross negligence.

Clause 16.2 excludes liability for any other losslamage, and specifically provides
the following:

16.2 Except as expressly contained in this Agreé¢ntiee Company will not
be liable for any other loss or damage, includiagrot limited to:

(a) any special or unusual event or any natural pro@ssdetermined by
the Company) causing loss or damage to the Grain;

(b) any loss or damage arising out of or related tdrtbiglence or effect or
both of any delays in the loading of trains, tryaantainers or ships;

(c) any loss or damage arising out of or related tdrQuassing or failing to
pass inspection by the Department of Primary Ingusspectors, or
similar;

(d) any loss or damage arising out of or related tocarafity or quantity
deficiencies claimed after Outturn from a Facility;

(e) any loss or damage arising out of or related tactok other chemical
residues, other contamination or genetic modifargti

(H any loss (including claims for loss of profit, lassopportunity or
indirect or consequential loss such as loss oftegjoun), cost, damage or
expense suffered or incurred directly or indirettjythe Client as a
result of any loss or downgrade of or damage toaanGiowever caused
(including without limitation any loss, cost, daneagr expense caused
by the failure of the Company to comply with anyitefobligations
under this Agreement or any negligent act or orissin the part of the
Company, its employees or Agents);

however caused (including without limitation angdpcost, damage or
expense caused by the failure of the Company tgbowith any of its
obligations under this Agreement or any negligentoa omission on the part
of the Company, its employees or Agents).

Clause 16.3 of the proposed IAA caps ABA's lialyilib $100,000 in total for all
events that occur during the term of the agreenaamt will be limited to $30,000 per
event.

4122 Indemnity
The proposed IAA requires the Client to indemnifgAfor the following:

3 ibid., clauses 22-30.
32 ABA, ‘Storage and Handling Agreement’, 23 Decen®@10, Schedule A.
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losses, costs, damages, expenses, charges andrgescincurred by ABA as a
result of a claim made against it by any personihgla security interest over
Client Grain that forms the subject of the IEA

labour costs incurred by ABA due to road or raihaals 30 minutes outside the
ETA where ABA was not notified of the delay by 1pme previous working d&§

charges levied by the Port Authority or AQTS.

The proposed IAA requires the Client to indemnifigAfor the following, except to
the extent that ABA’s gross negligence contributethe losses, costs, damages,
expenses, charges and surcharges:

any breach or non-performance of the Client's atians under the agreeméht
a claim by a third party relating to Client Graihe subject of the IAX

a claim by a third party relating to the Purchaggi@s under the IAR®

41.2.3 Risk and insurance

The IAA places risk and the obligation for insurarmmnto the Client. Clause 15.1
provides that the Client bears all risk for losd damage to its grain during the
provision of services under the IAA. Clause 15.@vpdes that the Client must insure
its grain, naming ABA in the relevant insuranceiges. If the client fails to comply
with clause 15.2, it must indemnify ABA for any §&s ABA incurs as a result of the
failure to comply.

4.1.3 Negotiating for access

Clause 7 sets out how applicants and ABA are totmeg access to the Port
Terminal Services. The framework includes:

Preliminary inquiry — exchanges of information andetings to enable an Access
Application to be lodged.

Access Application — a formal request for accesthbyApplicant, which must
include the information specified in Schedule 2r&f Proposed Undertaking.

Standard Access Agreements — The procedure thwbglth the Applicant seeks
access in accordance with the Standard Terms drisiped Reference Prices.

Negotiation and Acceptance — negotiation, acceptand execution of an Access
Agreement.

33 ABA, ‘Storage and Handling Agreement’, 23 Decem®@10, clause 7.5.

3 ibid, clause 8.2.

% ibid, clause 11.6.

% ibid, clause 17.1(a).
3 ibid, clause 17.1(b).
% ibid, clause 17.1(c)
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Clause 7.7 provides that if an Applicant lodge®\aness Application and requests
access to the Port Terminal Services prior to exagan Access Agreement, ABA
may offer to provide the Applicant with access ba Standard Terms at the
Reference Prices, prior to finalising an Accesse&gnent. This arrangement involves
executing an ‘Interim Agreement’ to apply untilstreplaced by a negotiated Access
Agreement.

ABA's obligation to negotiate with an Applicantssibject to the Applicant satisfying
Eligibility Requirements outlined in clause 7.4.€Ttkequirements include that the
Applicant must:

be Solvent

not be in Material Default of any agreement, orénbeen in the previous two
years (this requirement also applies to Relatedddo@orporate)

either have a legal ownership structure with aicieffit capital base and assets of
value to meet the actual or potential liabilitiexlar an Access Agreement or
provide Credit Support

be an Accredited Wheat Exporter and fully complytvthe legal requirements for
wheat export set out in the WEMA and WEAS.

4.1.4 Dispute resolution

The Dispute resolution provisions are set out auseé 8 of the Proposed Undertaking.
Clause 8 applies to disputes arising in relation to

the negotiation of new Access Agreements

the negotiation of access to Port Terminal Senvicesldition to Port Terminal
Services already the subject of an executed Ackgs=ement

a decision by ABA to unilaterally vary the pricésadnich Port Terminal Services
are provided, provided the Client raises a Disputkin 30 days of publication of
the new prices.

Within five business days of a party giving theesth Dispute Notice, the Dispute
resolution process commences with a negotiatiologewhere the parties will meet
and attempt to resolve the Dispute. If the pafaddo resolve the Dispute within the
negotiation period, they may attempt to resolvedispute by mediation. This
involves referral of the Dispute to the CEOs offbparties to attempt to resolve,
including by informal mediation. Where the Dispigaot resolved within five
Business Days following referral to the CEOs, il we referred to formal mediation
by a single mediator appointed in accordance wahse 8.3(d).

Either party may also refer a Dispute to arbitratay the ACCC or an independent
arbitrator at any time following the issue of aige Notice. The process for
referring a dispute and the arbitration procedsrauitlined in clauses 8.4-8.7.
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4.1.5 Publication of Information and Performance Indicato rs

Clauses 11 and 12 of the Proposed UndertakingnediA to publish certain
information relating to the Port Terminal Servicékis information is designed to
assist access seekers in their negotiation oktimest of access, and increase the
transparency of ABA’s operation of the port.

4151 Publication of information

Clause 11 requires ABA to publish and update mgnthl
total stocks of Bulk Wheat held at Port Terminatilges

total stocks of all other grain held at Port TeratiRacilities on an aggregated
basis

cargo nominations
nominated monthly export Baseline Capacity.

For any booking it receives, ABA is required tolude on its shipping stem the name
of the exporter, the volume of grain to be expodrd the shipment period.
4.1.5.2 Performance indicators

Clause 12 requires ABA to publish, within three rin@nof the end of the relevant
period:

Monthly tonnes shipped

Number of ships loaded.

ABA will publish the performance information fors&k-month period on its website,
and the information will be provided to the ACCC.

4.1.6 Information gathering

Clause 6.4(b) provides that the ACCC may requirdA@appoint an Independent
Auditor to assess ABA’s compliance with its obligatto provide non-discriminatory
access to port terminal services. The ACCC mayiregun audit up to twice per year.
Schedule 3 of the Proposed Undertaking sets outdmoauditor is to be appointed.

During the operation of a Part IlIA access underngkthe ACCC can request
information from the undertaking provider at arpei, but the provision of
information is voluntary.

4.2 ABA and third-party submissions

4.2.1 ABA’s submission in support of the Proposed Underta king
(29 November 2010)

Arbitration: ABA submits that clauses 8.4 to 8.7 of its Propddadertaking, dealing
with arbitration, are largely identical to Grain@& 2009 Undertaking. ABA submits
that there is one difference set out in clausex8)7(vhich provides that not only is
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the determination of the arbitrator to be confidge@nbut also any information
received by the parties during the course of thération and the content of the
arbitration is confidential. ABA submits that thi#rator's powers are sufficiently
clear?®

Publication requirement&BA submits that it is smaller than its competst@and

other port operators with Part IlIA access undenigd in place. ABA submits that
consequently, it has fewer employees and therefetaled reporting requirements
will add significant compliance costs for ABA. AB&ubmits that its berth is a
common user berth and the Port of Melbourne cardaed place vessels on the berth
without seeking ABA’s approval, although ABA hag4&hour priority. ABA submits
that this can lead to the situation where grairselsshave to wait to berth, for reasons
outside of ABA’s control. ABA submits that as auksABA considers the

publication requirements concerning key informatma performance indicators in
the 2009 Undertakings would be too onerous if &opio ABA. ABA submits that

the publication requirements set out in clausefitheProposed Undertaking are
appropriate, given ABA’s size and capadly.

Performance indicator&BA submits that it has reviewed the performamidators
set out in the 2009 Undertakings, however it belgethat many of those performance
indicators are inappropriate to ABA'’s facility. ABgubmits that this is because they
include factors outside ABA'’s control, and ABA caes's that published
performance indicators should relate to matterkiwits control. ABA submits that
the performance indicators set out in clause lth@Proposed Undertaking are
appropriate, given ABA's size and capadity.

4.2.2 Victorian Farmers Federation (VFF) submission

Transparency of informatio’/FF submits that publication of the shipping stem,
stocks of grain at port, and the port access potdcre essential for competition in
the provision of port terminal servic&s.

4.2.3 Asciano submission

Pricing and analysis of cost&sciano submits that there should be increased
regulatory scrutiny of pricing for access to bulkeat port terminal services. In this
regard, Asciano submits that ABA should provide@ased cost information which
would counter the asymmetry of information betwaeoess providers and access
seeker$?

4.2.4 CBH Grain submission

Indicative Access Agreemer®BH Grain submits that the variation provisionsha
Indicative Access Agreement are not appropriatéheys allow ABA to unilaterally
vary the terms of the agreement. CBH Grain alsorstsithat the liability
arrangements in the Indicative Access Agreementatr@ppropriate, and that ABA

39 ABA, ‘Port Terminal Services Access UndertakiBgpporting Submission to the ACCC’, 29
November 2010, p. 4.

“0° ABA, 29 November 2010, pp. 3-4.

“1 " ABA, 29 November 2010, pp. 3-4.

2 Victorian Farmers Federation, 4 March 2011, p. 6.

43 Asciano, 4 March 2011, p. 1.
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should be responsible for either outturning grahvered into its care or
compensating for any losses where ABA is respoa&fbl

Performance Indicator€BH Grain submits that additional performance ¢athrs
should be published by ABA, and that publicatioowdd be more frequent than six
monthly. CBH Grain suggests that ABA should publish

days between ETA and Notice Of Readiness receipt

number of vessels failing survey in the quarter yea to date
average time between receipt of application ané@atance or rejection
number of vessels loaded in the quarter and yedat®

number of tonnes loaded in the quarter and yedate®

4.2.5 ABA's response to third party submissions (17 March 2011)

Publication of cost informatiorin response to Asciano’s submission, ABA submits
that requiring publication of cost information fathutside of Division 6 of the Act,
and that for costs and profits to be regulatedstreice would need to be declaféd.

The Indicative Access Agreemeit:response to CBH Grain’s submission, ABA
submits that it does not agree with changes prapbge€BH Grain to the IAA. ABA
submits that in its view the document is transpamren-handed and adequate for the
Proposed Undertaking. ABA notes that ‘access seekerfree to choose whether or
not to use the port based on these teffhs’.

Publication of information and performance indicatén response to CBH Grain’s
submission regarding the publication of additigpedformance indicators, ABA re-
states its position that further obligations wolddonerous and relate to matters
outside its own control. ABA submits that there webloe ‘no utility in adding
additional burdens to the already substantial téppundertaken by ABA*®

4.3 ACCC view

The publish-negotiate-arbitrate model of accessipian proposed by ABA is
relatively light handed compared with alternatipp@aches such as ex ante
regulated pricing and ring-fencing arrangements.

In its final decisions on the 2009 Undertakingg, ACCC noted the transitional state
of the bulk wheat export industry at that time acinowledged that there is a risk in
such circumstances that regulation that is not@pmate may distort the effective

4 CBH Grain, 4 March 2011, p. 3
%5 CBH Grain, 4 March 2011, p. 3.
% ABA, 17 March 2011, pp. 1-2.
“7 ABA, 17 March 2010, p. 2.

8 ABA, 17 March 2011, p. 2,
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development of the industfy.The ACCC view on the appropriateness of the phblis
negotiate-arbitrate approach at that time was basdbe 2009 Undertakings also
containing:

robust non-discrimination clauses and no hindeaicgess clauses

fair and transparent port terminal protocols andhdrcative access
agreement

measures to deal with the potential for informagwout port terminal
services to be used to the advantage of the paonirial operators’ wheat
exporting arnt’

It is the preliminary view of the ACCC that the oak approach of non-
discrimination, no hindering access and disputelugi®n provisions of the Proposed
Undertaking is appropriate to ensure fair accegmtbterminal services supplied by
ABA for access seekers. (This is the overall apgiaaurrently applying to the other
port terminal operators.) However, there are a remobissues discussed in the
sections below where the ACCC considers that amentio particular aspects of
the approach, as proposed by ABA, are required.

4.3.1 Publication of price and non-price terms

ABA is required under the Proposed Undertakingubligh the Standard Terms and
Reference Prices which apply to Port Terminal e ABA is also required to
notify the ACCC of any changes in the Referenced®jiand may request ACCC
approval for changes to the Standard Terms.

ABA currently publishes its Storage and Handlingd@ament on its website, with the
reference prices included in the published docurasr@chedule A to the agreement.
ABA does not publish its prices separately anywletse on the website. As noted in
section 4.1.2 above, the Storage and Handling Ageeé has been submitted by
ABA as the IAA, which forms part of the Proposedddrtaking. Further, the
reference prices set out in Schedule A are reféoed ‘Charges’.

The ACCC considers that publication of standarthteand reference prices on which
access seekers can gain access to MPT is an inpegraf the publish negotiate
arbitrate framework. The ACCC considers that thevisions in clause 6 of the
Proposed Undertaking requiring ABA to publish itarglard Terms and Reference
Prices are appropriate. ABA’s Proposed Undertalsrappropriate in this regard.

The ACCC also considers that it would be appropriaiowing commencement of
the Proposed Undertaking for ABA to clearly ideptifie schedule of fees it intends
to function as the Reference Prices in accordanitetiae Proposed Undertaking. The
ACCC considers that this will help to facilitatdesftive negotiation by ABA and
access seekers of individual agreements with réspeéice Reference Prices.

49 ACCC, Decision to Accept GrainCorp Operations itém Port Terminal Services Access

Undertaking, 29 September 2009, p. 31. A similamwivas included in the Decisions to Accept
Viterra and CBH’s 2009 Undertakings.
0 ACCC, GrainCorp Decision to Accept, 29 Septenfif9, pp. 222-223.
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Additionally, ABA should delete the Charges in Sdhle A of the IAA. The Charges
described in the 1AA are representative of the Rafee Prices described in the
Proposed Undertaking. Once ABA’s Proposed Undartald in operation, ABA will
have the ability to vary the Reference Prices ustiarse 6. Therefore, the Reference
Prices at which port terminal services are providechot form part of the assessment
of the Proposed Undertaking and therefore it isappiropriate for these details to be
included in the Proposed Undertaking. The Refer&rmes should instead be
published on ABA’s website.

ABA has addressed this concern in its draft rewisio

4.3.2 Access to information (ring-fencing)

The ACCC noted calls for ring-fencing arrangemérasn a number of interested
parties in its assessment of the 2009 Undertalkdingsemphasised that, should the
2009 Undertakings not prove effective, the ACCC mmagose ring-fencing in future
regulatory arrangements. The ACCC considers tharakfactors are relevant to its
consideration of whether ring-fencing arrangemshtsuld be required for ABA.

ABA is not itself an exporter of bulk wheat, butrédated through common ownership
to Emerald and its respective joint venture pagnlBA is wholly owned by
Sumitomo Australia Pty Ltd through a subsidiaryirit Grain Investments
Australia Pty Ltd, and Sumitomo Australia Pty Ltdaowns a 50 per cent share in
Emerald® While the corporate structures of other bulk hagdiompanies include
separate divisions for trading and port terminaragons, the degree of separation in
the case of Emerald and ABA is greater as Emesatai fully owned by Sumitomo.

As a separate company, it is less likely that Eldesaany of Emerald’s respective
joint venture partners would have access to inftionabtained by ABA through its
operations at the port terminal. Information sub@ditby ABA regarding its internal
policies indicates that it does not share infororgtother than public domain
information, with other parties, including Emeralia practice, operational separation
between ABA and Emerald mitigates the need for isimmpring-fencing
requirements.

The ACCC also notes that ABA provides a small propo of total up-country
storage capacity in Victoria and New South Wald®e iajority of up-country
storage is provided by GrainCorp, with AWB'’s Grdmki also operating in the
eastern states. This dilutes the information acagetegarding stock quantities and
qualities of grain obtained by ABA as a verticalhyegrated provider of upcountry
storage and port terminal services, as ABA onlyihtismation about a relatively
small proportion of all stock in the east coasthkear

The ACCC has not received any submissions expressingeco regarding ABA'’s
relationship with Emerald, and the potential tireéétionship raises for sharing of
information between the two entities.

The ACCC notes that ABA has included clauses raggit not to discriminate in
favour of its own Trading Business, or that of latexd entity (clause 6.4), and not to

*1 ABA website, viewed 30 June 20itp://www.bulkalliance.com.au/Our-Comparmerald

website, viewed 30 June 20ittp://www.emerald-group.com.au/corporate_structure
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engage in conduct for the purpose of hindering st@the Port Terminal Services
by another user (clause 10.4 in the Proposed Usdded and clause 10.5 in the draft
revision).

In light of the considerations outlined above, 8&CC considers it is likely to be
appropriate for ABA to adopt a publish-negotiatbHaate approach to access without
requiring the inclusion of ring-fencing provisiomss it did in its Final Decision on

the 2009 Undertakings, the ACCC emphasises thawtbw applies to ABA’s
circumstances at the present time and may not ap§ferent circumstances,
including to other providers of port terminal sees and other services or industries.

4.3.3 Non-discriminatory access

The ACCC notes that under clause 6.4 of the Praposelertaking, ABA must not
discriminate against access seekers in favous @vitn Trading Business, except to
the extent that the cost of providing access teradipplicants or users is higher. The
Proposed Undertaking defines ‘Trading Businessi hasiness unit or division of
ABA or its Related Bodies Corporate which has raesgality for the trading and
marketing of Bulk Wheat. Related Body Corporate thasmeaning given in the
Corporations Act 2001

Under the publish-negotiate-arbitrate framework AABas the ability to negotiate
access agreements with its customers, includingwtstrading business or that of a
Related Body Corporate, which differ from the stadterms. The ACCC considers
that to assess ABA’s compliance with its non-disaniation obligations, it is
necessary for the ACCC to know details of the axeggeement ABA reaches with
its Trading Business, including a business undiaisions of a Related Body
Corporate.

The ACCC is of the preliminary view that to be cdlesed appropriate the Proposed
Undertaking should include a provision requiringAB provide the ACCC with a
copy of the access agreement entered into wiffréding Business. The ACCC takes
the view that this is a common issue across ingastd considers a consistent
regulatory approach to be appropriate, having etgas. 44AA(b) of the Act.

In its draft revision, ABA has included the follavg drafting at clause 6.4(c):

Within 5 Business Days of executing an Access Aggeewith a Trading Business,
ABA must provide to the ACCC a copy of that Acégssement.

The ACCC considers this to be appropriate; howawates that the appropriateness
of the proposed clause 6.4(c) is contingent upenrtbluded definition of ‘Trading
Business’, as set out above.

4.3.4 The Indicative Access Agreement

The ACCC indicated in the Final Decision on the 2Qhdertakings, that the terms
in the IAAs are intended to represent a minimumdadad and that access seekers
have the ability to negotiate or arbitrate non-gtad terms based on their own
particular commercial considerations and circunttarf Accordingly, in 2009 the

®2  ACCC,GrainCorp Decision to AccepR9 September 2009, pp. 176-177.
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ACCC did not form views on whether the terms analditions of the IAAs would be
acceptable to particular parties.

In its Final Decision on the 2009 Undertakings, A&CC stated that it was necessary
for the indicative access agreements attachedt8@09 Undertakings to ensure the
following:

the inclusion of a robust dispute resolution predbat balances the legitimate
business interests of the port terminal operattin tiie interests of access seekers

any ability of the port terminal operator to ungetlly vary the terms of an
executed indicative access agreement is only exbecised in appropriate
circumstances

the terms and conditions of the indicative accgsseament must provide for
sufficient certainty and clarity in their termsfesft and operatior®

The ACCC considers that a consistent regulatorycgmh to the IAAs remains
appropriate, with regard to the three key consiitara noted above. The ACCC
recognises several issues with ABA’s proposed IAAe ACCC'’s concerns are
discussed in the context of the three considerati@veloped during assessment of
the 2009 Undertakings. Each component is examiméain.

4341 Dispute resolution

Clause 21 of the IAA governs disputes that ariseceming the IAA’s terms. Clause
21.2 provides that if the parties cannot resoleedisputes between themselves within
60 days of lodging a dispute notice, the disputg beareferred to arbitration in
accordance with thEommercial Arbitration Act 198&/ic).

The ACCC'’s concerns with ABA'’s dispute resolutiggpeoach are two-fold. First,
the ACCC considers that the dispute resolutionigrons may not adequately set out
a formal process by which disputes can be raiskiis€ 21.2 refers to ‘notice of the
dispute’; however the IAA makes no reference totvdoastitutes notice of a dispute,
how that notice should be given and what is comsitlas receipt of a notice. Further
there is a lack of detail surrounding the stepsiast be taken by the recipient of a
notice of dispute.

The ACCC considers that it is in the interestsaufess seekers and ABA to increase
clarity and certainty regarding the operation @fpdite resolution under the 1AA.

Secondly, the ACCC considers that the 60 day pddod dispute to be escalated to
arbitration is too long and may not provide foreignresolution of disputes under the
IAA, which is critical to ongoing certainty of acg® Further, the ACCC notes that the
60 day timeline proposed by ABA is significanthyntger that the dispute resolution
timelines in the indicative access agreementstatato the 2009 Undertakings.
Comparatively, IAAs submitted as part of the 2008lertakings provide the
following:

% ACCC,GrainCorp Decision to Accep29 September 2009, p. 176.
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GrainCorp — starting on the date the original dispwotice is served, the parties
have 15 business days to resolve the dispute bitfigreeferred to formal
mediation in New South Wales (clause 11). This {gion is mirrored in
GrainCorp’s accepted 2011 Undertaking.

Viterra — the parties have five business daysgolve the dispute before the
dispute is referred to either mediation or arhibra{clause 16).

CBH — the parties have ten business days to reflodvdispute before it is
referred to arbitration in Western Australia (clau®).

The ACCC takes the view that certainty of accesskey consideration, which is in
the interests of both the port operator and aceesker. Therefore, a long delay in
resolving disputes is inappropriate.

ABA, in its draft revision, has shortened the tinagfie for a dispute to proceed to
arbitration from 60 to 30 days. The ACCC considbesproposed 30 day time period
is appropriate and that ABA’s draft revision has@dsed this concern.

ABA has not proposed amendments to clarify theestad the dispute resolution
process. However, the ACCC acknowledges that thardent submitted as the IAA
is the agreement by which ABA currently providesess to Clients. The ACCC
received no submissions on the issue and has eatrhade aware of problems that
have arisen as a result of the current draftintpefdispute resolution provisions.
Therefore, the ACCC considers that this aspedt@iAA it is not inappropriate in its
current form.

4342 Ability to vary the terms of a bi-lateral access ageement executed between
ABA and an access seeker

Clause 18.2 of the IAA gives ABA discretion to @térally vary or add to the IAA,
provided it notifies the Client and allows the @li¢o terminate the agreement if the
terms are not acceptable. Clause 6.5(b) of thed3expUndertaking provides that
ABA may vary the standard terms of the I1AA through formal variation process to
a Part llIA access undertaking, set out in s. 44¢4{) of the Act, which requires
ACCC approval.

The ACCC agrees with the submission of CBH GPaimnd takes the view that clause
18.2 of the IAA is not appropriate because it isamflict with clause 6.5(b) of the
Proposed Undertaking, and for the reasons outleéalv.

Although the ACCC considers it important that tharfdard Terms of access are
certain, there should also be flexibility for pagito negotiate an agreement different
to the Standard Terms. The ACCC notes that, wheeability to vary a contract post-
execution allows for the terms to continue to m&fléhanging circumstances, the
terms of executed contracts are typically onlye@mvith the consent of both parties.

The 1AAs submitted as part of the 2009 Undertakiatpsved for variations to be
made to an executed agreement during its termtivitltonsent of the parties, while

*  CBH Grain, 4 March 2011, p. 3.

34



variations to the Standard Terms could be maderuhddormal variation process in
Part IlA.

ABA has proposed to remove the unilateral variapoovision in its draft revision.
The ACCC considers the proposed amendments toecliset out in the draft
revision adequately address its concerns and @repipate having regard to the
interests of access seekers in accordance witZZA{(3)(c). The ACCC has
therefore included an amendment to that effedsidriaft amendment notice.

4343 Certainty and clarity of the IAA’s terms

The ACCC considers that there are several issudstié current structure and
drafting of the 1AA.

Coupling of Indicative Access Agreement with Steraigd Handling Agreement

The 1AA submitted as part of the Proposed Undenigis ABA’s SHA, which relates
to both port terminal and up-country services,|#t&er of which do not form part of
the Proposed Undertaking.

By way of example, under clause 6 of the IAA, ABashdiscretion to move Client
grain to another of its storage and handling faedi including for operational
reasons. Movement of grain is to be at the Cliestjgense. Given that ABA owns
only one port terminal, which is a just-in-time posed for accumulation to ship
rather than general storage, it is likely that sta6 is intended to apply to ABA’s
upcountry storage and handling facilitt8slhe ACCC considers that it is not
appropriate for clause 6, and similar clauses tatgat up-country services, to appear
in the IAA, as these services are not covered byPttoposed Undertaking.

The ACCC considers that the Proposed Undertakingoi® likely to be appropriate
if the terms of the 1AA relate only to access tatFi@rminal Services, specifically
that the IAA should be a standalone document, s¢p@tom the SHA. The ACCC
notes that the 1AAs attached to the 2009 Undergzkielate only to port terminal
services, while each of the three port operatossahseparate SHA, which falls
outside the scope of each port operator’s 2009 tiakiag.

In the alternative, the ACCC considers it may berapriate for ABA to distinguish
the provisions of the IAA which fall within the amlof the undertaking from those
that do not.

ABA has amended clause 6.3(a) in the draft revisimich now provides that:

The Standard Terms are the terms and conditionsigeh the Indicative Access
Agreement to the extent that those terms and donditelate to the provision of Port
Terminal ServicesStandard Termg

The ACCC considers that, generally, the prefermga@ach is for the port operator to
offer a separate SHA and IAA. However, as noteti@ed.3.4.2 above, ABA is a
smaller operator with a lesser degree of marketgpalaan other port operators. The
ACCC understands that the agreement submittedtreed8ie 1 of the Proposed

% A ‘just-in-time’ port such as MPT generally himsited storage capacity and therefore grain is

only brought to the port when it is ready to beded onto a vessel.
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Undertaking is currently in use by ABA as the agneat by which it offers port
access. No submissions received to date have noagi@ent on the coupling of the
SHA and IAA and the ACCC has not been made awaampfiproblems arising from
ABA's use of the agreement to date in providingesscto the port. The ACCC
considers that in ABA’s case, separating the SHe& |&#A would represent an
administrative and financial burden, which is uressary. This may not be the case
for other port operators.

The ACCC takes the view that the amended clauga)arBABA’s draft revision has
provided additional clarity regarding the relatibipsbetween the undertaking and the
terms of the I1AA and is therefore appropriate.

Proposed Undertaking to take precedence over IAA

The ACCC notes that ABA’s Proposed Undertaking desspecify whether the

IAA or the general terms of the Proposed Undergkiould take precedence in the
event of any inconsistency. The ACCC notes thaR@9 Undertakings each contain
a clause indicating an order of priority for alhegponents of the undertakings, and
specifically that the general terms of the undenigkake precedence over the terms
of other components and schedules.

The ACCC'’s preliminary view is that ABA’s ProposBddertaking is not likely to be
appropriate unless it includes a clause settinghmupriority of the Proposed
Undertaking components. Specifically, the Propddedertaking should set out that
the general terms of the Proposed Undertakingpeteedence over any
inconsistency between the general terms and the Tha ACCC considers that it is
necessary for ABA to provide a similar level ofrthaand certainty on this issue, as
is provided in the 2009 Undertakings.

ABA, in its draft revision, has inserted a new dat.2 to the undertaking, which
provides that:

To the extent of any inconsistency between thentetins of this Undertaking take
priority over the terms of the Schedules.

The ACCC considers that the inclusion of a claymifying the priority of the
various components of the Proposed Undertakingpsogriate. However, the ACCC
considers that ABA’s drafting of the proposed claB82 may not sufficiently
distinguish between the terms of the undertakiag &ne outside the Schedules and
those that are in the Schedules. The proposed anmamd..1 of the draft amendment
notice contains wording which addresses the ACCGrgerns.

General drafting issues

Clause 9 of the IAA provides that the Client mumnply with the Port Terminal
Operating Protocols. The ACCC notes that in theg®sed Undertaking the protocol
document is referred to as the ‘Loading Protoctihe ACCC takes the view that any
references to the protocol document in the Propbkebkrtaking and the schedules
should refer to one document consistently, so avoad confusion for access seekers.

There are several instances in the IAA where AB# ¢apitalised a word, which is
then not included in the definitions at clause ie RCCC considers that drafting
issues of this nature should be rectified in otdegnsure that access seekers have
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clarity and certainty of the IAA’s terms. Such dm@and certainty is in the interests of
both access seekers and ABA, which the ACCC hasddg under s. 44ZZA(3) of
the Act, when assessing the Proposed Undertaking.

4344 Limitation of liability

Clause 16 of the IAA deals with liability. ABA mapnly incur liability to an access
seeker for:

Failing to outturn the client’s grain at the qualiequired, where this is set out in
clause 5, as a direct result of ABA’s gross neglage(clause 16.1).

Breach of any non-excludable implied condition @rsmanty, which cannot by law
be excluded, liability is limited pursuant to clauss.5 to the resupply of the
relevant services or the lowest cost of repladmeggoods, as applicable.

Liability is subject to a cap of $30 000 per evemtg $100 000 for all events
occurring during the term of the 1AA (clause 16.3).

Clause 16.2 excludes ABA's liability for any lossdamage, except where provided
in clause 16.1, even where ABA has failed to conwati its obligations under the
IAA, or been responsible for any negligent act mission. The exclusions of liability
are not limited to those listed in clause 16.2. Tlagise provides that liability is
excluded, inter alia, for demurrage costs, consattpldoss and quality deficiencies
in outturned grain.

In its Final Decisions on the 2009 Undertakings, ACCC took the view that certain
aspects of the IAAs are commercial issues to betragd between parties. In the
final decision on GrainCorp’s 2009 Undertaking, &@CC noted that:

the standard terms provided under an indicativessagreement are
intended to be the minimum terms and conditionsaaess to GrainCorp’s
port terminal services, and that access seekerbavie the ability to
negotiate (or arbitrate) non-standard terms that fram any of those
standard terms that they consider to be unaccepthased on their own
particular commercial considerations and circuntsan

Accordingly, in this Final Decision, the ACCC hast found it necessary to
form views about whether the particular terms aplditions of the August
Indicative Access Agreement would be acceptabjmatticular parties (given
likely differences between the commercial consitiens and circumstances
of specific access seeker§).

The ACCC considers that while all elements of #h& bre subject to negotiation
between ABA and access seekers, the Standard Tepmesent the starting point for
those negotiations.

CBH Grain has submitted that the liability provisson ABA’s IAA are not
appropriate, and that ‘ABA should be responsibteoiatturning grain delivered into
its care or else compensating the affected partiye@xtent that ABA is responsible

% ACCC,GrainCorp Decision to Accep?9 September 2009, pp. 176-7. A similar positias
reflected in the Final Decisions on Ausbulk (novtéviia) and CBH.
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for the loss” The ACCC also notes Emerald’s submission, madesircontext of
the assessment of Viterra’s Proposed 2011 Undegathat a cargo of wheat can be
valued at up to $6 millior’

The ACCC has not received submissions on the aperat ABA'’s current liability
regime in practice and therefore has no reasoelieve that the current arrangements
are causing difficulties for users at MPT. The AC&isiders that liability is a
commercial issue suited to commercial negotiatiewvben the parties to the 1AA.

For these reasons, the ACCC has not formed a uetheappropriateness of the
liability regime in ABA’s IAA and whether particulalauses will be acceptable to all
parties.

Instead, the ACCC reiterates that the IAA’s termesreegotiable between ABA and

an access seeker. Where an access seeker befiavasgotiation of an agreement
does not occur in accordance with clause 7 of tbpd3ed Undertaking, the access
seeker may make use of the dispute resolution gimns in clause 8 of the Proposed
Undertaking. The proposed dispute resolution reginoeides for arbitration of
disputes by the ACCC or a private arbitrator. Rareeking to negotiate in relation to
the liability provisions of the IAA may avail theelses of these dispute resolution
procedures.

4345 Remaining provisions of the I1AA

With the exception of the provisions discussed abwkiere the ACCC has explicitly
noted that ABA’s proposed IAA may not set an appaip minimum standard, the
ACCC does not take a view on the appropriatenetiseafemaining provisions of the
IAA. Further, the ACCC has not received submissi@ising concerns with any of
the remaining terms. The terms of the 1AA are niadpdé between ABA and access
seekers, as the Proposed Undertaking applies diakegarbitrate model by which
access seekers can seek arbitration under claofsth& Proposed Undertaking, for
disputes relating to the negotiation of accesseagents.

4.3.5 Publication of performance indicators

The undertakings initially proposed by the portrapars in 2009 did not include
performance indicators. In its assessment, the AC&®Gidered that the publication
of key performance indicators provided a degreasfsparency around the level of
service being provided to wheat exporters and agsegential access seekers in
assessing the appropriateness of the price offerelservice. The ACCC did not
seek to be prescriptive in determining what speaérvice performance indicators
should be included in each access undertaking provtded an indicative list which
included possible reporting on:

vessel rejections
cargo assembly times
transport queuing times

port blockouts

" CBH Grain, 4 March 2011, p. 3.
% Emerald, ‘Submission to the ACCC on Viterra |ssBaper’, 4 March 2011, pp. 4-5.
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overtime charged
demurrage.

The ACCC did not intend for this reporting obligatito be onerous and recognised
that the obligation should not involve the collatiof data that the port operators do
not already collect as part of their commerciacpce. This was in recognition of the
need to appropriately balance the legitimate bgsimgerests of the port operator and
the interests of access seekers, factors whicA@@C must have regard to under
subsections 447ZA(3)(a) and (c) of the Att.

Table 1 provides an overview of the different perfance indicator reporting
requirements of the other port terminal operat@GinCorp, Viterra and CBH) under
their 2009 Undertakings.

Table 1: Performance indicators in the 2009 Undertngs

GrainCorp

Viterra

CBH

Vessels failing survey

Percentage of vessels that
failed either AQIS or marine
surveys for each month

Number of vessels rejected in
the year to date

Monthly tonnes shipped

Tonnage loaded each month
for each Port Terminal

Tonnes of wheat exported in
the year and month to date

Average daily road receival
rate (to be provided monthly)

Number of vessels loaded
each month

Number of vessels loaded in
the year and month to date

CNA's (bookings) rejected

Average waiting time for
vessels to complete loading
for each month by Port
Terminal. Waiting time will
exclude if the vessel is not
load ready

Days between the ETA on
original vessel nomination
and the date of the
presentation of the Notice of
Readiness (NOR) (on
average)

Port blockouts

Days between NOR and
Commencement of Loading
for vessels arriving within
their contracted Shipping
Window (on average)

Average CNA assessment
times

Days between NOR and
Commencement of Loading
for vessels arriving outside
their contracted Shipping
Window (on average)

Number of vessels presenting
a NOR outside of the
contracted Shipping Window

ABA has undertaken to publish two measures intitp&sed Undertaking: monthly
tonnes shipped, and the number of ships loadedeWw#tognising that there is a

*  ACCC, GrainCorp Decision to Accept, 29 Septengf€9, pp. 314-15.
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level of variation in the indicators published b different port terminal operators,
the level of information ABA proposes to publistigashort of that published by the
other port terminal operators.

The ACCC recognises that not all of the indicapublished by the other port
terminal operators are within their control and tie@re may be a number of factors
affecting each indicator. Nevertheless, these atdrs provide useful information to
potential access seekers comparing the overalatpes at each port in their
decisions and negotiations over access. As suelA@CC considers that consistency
on this matter is appropriate, having regard ®AZZA(3)(aa) of the Act, which

refers to the objects of Part IlIA, where the olganclude encouraging a consistent
approach to regulation.

Accordingly, the ACCC considers that it would bgagpriate for ABA to include
additional performance indicators, such as thoseiged in the indicative list above
and those provided by the other port terminal dpesato provide a sufficient level
of transparency around its operations.

Further, the ACCC considers that it is importanthawe regard to the 2009
Undertakings in assessing ABA’s Proposed Undertpimd that this is consistent
with s. 44ZZA(3)(e), where the ACCC considers tB®@2Undertakings to be a
relevant matter.

The six-monthly reporting schedule proposed by ABA&quivalent to that in
GrainCorp’s 2009 and 2011 Undertakings and Viteree'cepted 2009 Undertaking.
The ACCC considers that the frequency of repontirgposed by ABA is likely to be
appropriate given that access agreements are djgmexgotiated on an annual basis.

In its draft revision, ABA proposes to publish fledowing indicators:
total capacity
bookings received (tonnage)
spare capacity available
monthly tonnes shipped
capacity utilisation (percentage)
stock on hand at the end of month
average daily receivals by road and rail

The ACCC considers that the publication of addaidndicators, proposed by ABA,
is appropriate.

4.3.6 Information gathering provision

Clause 6.4(b) of the Proposed Undertaking providasthe ACCC may require ABA
to appoint an independent auditor to report on AB@&ompliance with its obligation
to provide non-discriminatory access in accordamitie clause 6.4(a). This is the
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only information gathering provision for the ACC&the Proposed Undertaking and
follows the approach of the 2009 Undertakings. Weer undertaking is in place, the
ACCC can obtain information from a port operatoluvtarily at any time.

As set out in the ACCC'’s Decision on GrainCorp’sptrsed 2011 Undertaking, the
ACCC considers that it is necessary for it to hawgeneral information gathering
provision in the port terminal services access ta#igs®

To assist the ACCC in making effective and appwdprdecisions when exercising its
powers under the undertakings, the ACCC considemscessary to be in a position to
obtain relevant information, in a timely mannerr Erample, this will be relevant to
the objection notice power, if introduced into fi@posed Undertaking. The
objection notice is discussed in section 5.3.9.3.

The ACCC considers that neither the audit powertihembility to obtain information
voluntarily represents an appropriate way for tl&CA to obtain the relevant
information it requires to exercise the objectiatice power. Specifically, assessing
the port operator’s performance against the nocHdngnation clause via audit may
be a relevant consideration for the decision ontiadreto issue the objection notice;
however, it does not encapsulate all the infornmatinat the ACCC would need in
making the decision. For example, it does not gtewnformation on the port
operator’'s compliance with the no hindering aceegsirements in clause 10.4.

The ACCC further notes that while an audit may ptexthe ACCC with relevant
information on whether to issue an objection noticmay not be possible for the
ACCC to receive the information within the variatibmeframe. Timeliness
regarding the variation process is discussed alimtehe ACCC considers that any
extension of the variation timeframe, even for A@&CC to investigate whether or not
to make use of the objection notice power, may gseto uncertainty regarding port
operations and should be avoided if possible.

For the reasons outlined above, the ACCC consitiatshe Proposed Undertaking is
unlikely to be appropriate unless it includes donmation gathering provision. The
ACCC considers, having regard to s. 44AA(b) of Aug, that a consistent regulatory
approach is appropriate and that similar provisisitisbe required for other port
terminal services access undertakings.

The ACCC notes that if information gathering proms were inserted into the
undertaking, a failure by the port operator to patewthe information requested by the
ACCC would result in a breach of the undertaking.

ABA has proposed the insertion of the followingyasion in its draft revision:
13 Cooperation with the ACCC

(a) The ACCC may, by written notice, request ABA twideinformation or
documents that are required by the ACCC for thesoea specified in the
written notice to enable it to exercise its powargunctions specified in this
Undertaking.

8 ACCC, GrainCorp Operations Limited Port TermiSakvices Access Undertaking, Decision to

Accept, 22 June 2011, pp. 19-20.
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(b) ABA will provide any information properly requestagithe ACCC under
clause 13(a) in the form and within the timefraineifg not less than 14
days) specified in the notice.

The ACCC considers that ABA’s proposed draftingppropriate.
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5 Capacity Management

5.1 ABA’s proposed Undertaking

Capacity management provisions are set out in elaQsof ABA’s Proposed
Undertaking. Clause 10 details the requirement BA £0 comply with the
Continuous Disclosure Rules under the WEMA, praxrisirelating to ABA’s
Loading Protocol, including the Loading Protocotiadon process and provisions
relating to no hindering access.

5.1.1 Continuous Disclosure Rules

Clause 10.1 sets out the requirement on ABA to dgnvjih the Continuous
Disclosure Rules under the WEMA.

Specifically, clause 10.1(a) provides that ABA mpigblish a statement setting out its
policies and procedures for managing demand fopdineterminal services. This is
represented by the Loading Protocol document agthtdthe Proposed Undertaking
as Schedule 5.

5.1.2 The Substance of the Loading Protocol ~ ©*

Introduction:Clause 2 of the Loading Protocol provides thay tgply to all
commodities including wheat. Clause 3 provides thdtave ABA load vessels, an
exporter must become a Client of ABA by entering ia Storage and Handling
Agreement (which is attached to the Undertakinthadndicative Access Agreement
in Schedule 1).

Shipping stemClause 5 provides that ABA will publish the shipgistem on its
website. The shipping stem will be updated withdrh®urs of any change.

Intent to ShipClause 8 provides that to request elevation ampsly capacity, a
Client must complete an Intent to Ship Advice (@ttd to the Loading Protocol as
Annexure 1) and pay the Booking Fee. This mustdredt least 30 days prior to
loading, or within a shorter period that ABA mayetenine.

Clause 10 provides that within 24 hours of recgj\arvalid Intent to Ship Advice,
ABA will make a record on the shipping stem as ‘glieg”. ABA must accept or
reject the Intent to Ship Advice within 5 days eteipt of the Intent to Ship advice.

Clause 11 sets out that in deciding whether to@amereject the Intent to Ship
Advice, ABA may consider existing shipping nomiais, unallocated capacity at the
port terminal, the Client’s accreditation and wlegtthe Client has executed a Storage
and Handling Agreement with ABA.

Clause 12 provides that Intent to Ship Advices bdldealt with in the order they are
received by ABA and that, in general, earlier IntenShip Advices will be given
priority over later ones. This makes ABA'’s capaatipcation system a ‘first come,
first served’ ECFS) model.

®1 Note that all clause references in section Sateo the Loading Protocol.
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A ‘Booking’ is made when ABA accepts the IntentSbip Advice (clause 14),
however the booking will lapse if the Booking Feaot paid in time (clause 16).
Additional Booking Fees will be payable, or rebades if the actual tonnage is
higher or lower than initially nominated (clausé&sahd 18).

Clause 19 provides that ABA may, at its discretefer or split a Booking. This will
only be done if notice is given three months ptiothe vessels ETA.

Vessel NominationClause 20 provides that ABA must be given writtessel
nominations 21 days prior to loading. ABA provigesomination form at Annexure
2 of the Loading Protocol. ABA must accept or regeessel nomination within five
days of receipt (clause 21).

Estimated Load Date€lause 23 provides that upon ABA’s acceptancevadssel
nomination, the Client will be notified of any vesgueuing and an estimate of load
dates. Estimated load dates are not fixed or {iclalise 25).

Cargo Accumulation and Vessel Loadifitjause 26 provides that cargo accumulation
will not commence prior to payment of the BookinggFor Vessel Nomination.

Clause 27 provides that generally, cargo accunmnatill commence not more than
two weeks before vessel ETA. Clause 28 providets the to limited storage

capacity at the port terminal, ABA will determirfeetorder of cargo accumulation
taking into account, inter alia, Vessel ETA, dateccepted Vessel Nomination and
grain availability.

Clause 30 provides that Vessels are normally gorenity in accordance with the
date ABA received the Vessel Nomination, howevePABay determine that it is in
the interests of terminal efficiency to first loadessel that is the subject of a Vessel
Nomination received later.

Clause 33 provides that Clients may negotiate obsibgaccumulation or estimated
load dates between them and it is at ABA’s solerdison whether it accepts such
changes.

Clause 34 provides that grain accumulated at thiet@aninal will be co-mingled
with grain of the same grade regardless of ownprshi

Vessel Substitution or Delaglause 35 provides that in the event that a Vassel
substituted or delayed, and the substituted VéSEAlor revised ETA is greater than
5 days from the original ETA, the Booking Fee il forfeited to ABA.

Clause 36 provides that ABA reserves the righeekscosts from the Client
regarding the cancellation of a Vessel within 1¢sdaf the original ETA, or if a
substituted vessel ETA varies by more than fivesday

Dispute ResolutionClause 38 specifies dispute resolution procedardse event
that a Client disputes ABA'’s adherence to the Logdkrotocol. If the dispute is not
resolved in discussions between the parties, ABXigef Executive Officer (CEO)
will make a final decision on the dispute. The CE@écision must be made acting
reasonably, in good faith and consistent with tleeding or intent of the Loading
Protocol.
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5.1.3 Variation of the Loading Protocol

Clause 10.3 of ABA’s Proposed Undertaking setglo@irequirements for varying the
Loading Protocol during the term of the Undertaking

Clause 10.3(a)(i) provides that any variation ® tlhading Protocol must be
consistent with:

the objectives of the Undertaking, as set outaust 2.2; and

ABA'’s obligations to provide non-discriminatory &ss under clause 6.4

Clause 10.3(a)(ii) provides that the Loading Prot@cust include an expeditious
dispute resolution mechanism for dealing with dispuelating to decisions made by
ABA under the Loading Protocol (but need not inéuddependent binding dispute
resolution).

The elements of the variation process are setoclause 10.3(a)(iii). Before ABA
can vary the Loading Protocol, it must conduct ascidtation process which involves:

preparing and circulating proposed changes toasted parties, and to the
ACCC, along with an explanation for the amendmalttt¢ be published on
ABA’s website);

allowing users, applicants and interested partiésagt 10 Business Days to
review and respond in writing to the proposed cleangnd

ABA collating, reviewing and actively consideringgood faith the responses
received from interested parties.

Clause 10.3(a)(iv) provides that any variation nhespublished on ABA’s website at
least 30 days prior to the date on which it is¢odme effective in the same locations
as ABA publishes its Loading Protocol.

Clause 10.3(c) provides that ABA must provide tHeGKC with copies of the
variations to the Loading Protocol promptly followgi publication.

5.1.4 No hindering access

Clause 10.4(a) provides that ABA, or a related boalporate, must not engage in
conduct for the purpose of preventing or hindeangess to the port terminal services
by any other access seekers.

Clause 10.4(b) provides that the existence of thipgse of hindering access can be
established by inference from the conduct of ABAaaelated body corporate.
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5.2 ABA and third-party submissions

5.2.1 ABA'’s submission in support of the Proposed Underta king (29
November 2010)

Capacity allocationABA submits that its limited capacity means it carly
accumulate cargo for the next arriving vessel. A#mits that for this reason it is
critical that ABA and exporters liaise at least 2@eks prior to a vessel's ETAs to
ensure that the cargo being accumulated is fonéxé arriving vessel. ABA notes
that if vessel ETAs change so that a vessel artates than originally advised,
another vessel may arrive earlier and that wagkmoivn early enough, then ABA
may have accumulated cargo for the now second hvasdeherefore this vessel will
be loaded first?

Capacity managemerBA submits that clause 10.1(b) of the Proposedastaking,
which relates to ABA’s shipping stem, differs frahe undertakings accepted by the
ACCC from other port operators in 2009 in thaerfjuires ABA to publish less
information.. ABA submits that this is becausesismaller than its competitors and
the other port operators. ABA submits that itslfaccan only accumulate one vessel
at a time and has no trains or trucks, and thezeAd@®@A does not accumulate grain
until it is certain that the vessel is coming te gfort. ABA submits that due to its
much smaller capacity, some items required to lxighed in previously accepted
access undertakings are not relevant to ABA andABA has included all relevant
information in clause 10.1(85.

ABA also submits that the publication requiremestdscerning key information and
performance indicators in the undertakings givemitner operators would be too
onerous if applied to it. ABA considers that thdlpeation requirements in clause 11
of the Proposed Undertaking are appropriate givBA'A size and capacit§

Protocol variationABA submits that the provision for variation of iteading
Protocol in clause 10.3 is based on the 2009 Uakiegs. ABA submits that its
proposed process for variation involves a consahgtrocess (which includes
circulating the proposed changes to interestedgsaaind the ACCC, as well as
publication on ABA’s website), a period for reviend response from third parties
and a requirement to consider responses from lairties®

5.2.2 Asciano submission

Binding dispute resolution for Loading ProtocAkciano notes that the Loading
Protocol is currently excluded from the disputeoheon provisions in the Proposed
Undertaking, and that ABA has the discretion tdatarally vary the Loading
Protocol. Asciano considers that this is not appatg, and that the Loading Protocol
should be subject to binding dispute resolutiorvigions rather than the current non-
binding provisions in the variation procé§s.

62 ABA, 29 November 2010, pp. 2-3.
8 ABA, 29 November 2010, p. 3.

& ABA, 29 November 2010, pp. 3-4.
% ABA, 29 November 2010, p. 3.
Asciano, 4 March 2011, p. 2.

46



5.2.3 CBH Grain submission

Capacity allocation and the LoadifRgotocol: CBH submits that additional
transparency is required around ABA’s capacityatmn and booking prioritisation
processes in the Loading Protocol and shipping .s8gacifically, CBH Grain
submits that:

ABA does not appear to be bound by the first istfserved’ allocation
system, and appears to have complete discretitmwalsich bookings it will
accept

there is no obligation on ABA to not accept morekings than it can
reasonably handle

ABA should provide more detail regarding the ptisation of vessels and
prioritisation of grain accumulation at port

the Loading Protocol lacks clarity regarding whiee ¢xporter must name the
vessel for a booking (the Loading Protocol states TBA Intent to Ship
Advices will not be accepted but the current ABApging stem shows TBA
nominations)

definitional alignment is needed, specifically wiaéne Loading Protocol is
referred to by different names within the Propodedertaking, and to
provide clarity around the application of the boukfee and the dispute
resolution process in the Loading Prototol.

5.2.4 ABA's response to third party submissions (17 March 2011)

The Loading Protocol and SHABA submits that it does not agree with changes
proposed by CBH Grain to the Loading Protocol dredS$torage and Handling
Agreement. ABA submits that that in its view thedments are transparent, even-
handed and adequate for the Proposed UndertakB@.mdtes that ‘access seekers
are free to choose whether or not to use the psdon these ternt®'.

Dispute resolution for Loading Protoc@BA considers there is no inconsistency
between allowing variation of the Loading Protoaotl excluding it from the dispute
resolution provisions in the Proposed Undertak&igA notes that the Loading
Protocol applies equally to all access seekerglatcany variation involves ‘a

lengthy consultation process and is subject totatdnditions™®®

5.3 ACCC view

In forming a preliminary view regarding managemeinits port terminal capacity by
ABA the ACCC has considered both the appropriatenéthe FCFS approach to
allocation of capacity and the likely effectivene$sshe arrangements set out in
ABA's Loading Protocol.

7 CBH Grain, 4 March 2011, pp. 1-3.
% ABA, 17 March 2011, p. 2.
% ABA, 17 March 2011, p. 2.
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5.3.1 Overall approach to capacity management

Under the Proposed Undertaking, ABA allocates c@ypaa a FCFS basis, subject to
ABA having discretion to consider other matters whpeioritising bookings and to
change vessel loading priority for operational oeas Clients book capacity by
lodging an ‘Intent to Ship Advice’ and paying a nefundable booking fee.

5.3.1.1 Consistent approach to assessing port terminal capdy management

The ACCC is required to form a view regarding céyananagement arrangements
proposed in the undertakings offered by the fout pperators. The ACCC considers
that capacity management arrangements should bssaskfor each port operator on
the basis of its circumstances and notes that tieseanstances differ between the
four port operators (ABA, GrainCorp, Viterra and i©Band the markets in which
they operate.

However, while the ACCC is not of the view that aejy management arrangements
should necessarily be the same for all port opesatiodoes consider that it should
apply a consistent approach when forming its vieveach of the proposed
undertakings. The ACCC has analysed the similardied differences between the
port operators and the markets in which they opesatthat its views regarding
capacity management arrangements are made on igteohdasis across
undertakings.

The ACCC considers that two key market charactesistre relevant to the view
formed on the appropriateness of particular capacgnagement arrangements in
specific market circumstances:

the relationship between total port elevation céapand average annual and
seasonal demand for it

the extent to which the incentive exists for vetlicintegrated port operators to
pursue self preferential treatment—including blogkother exporters from
accessing port services.

In relation to the first of these factors, gengrétle more constrained is capacity
relative to the demand for it, the greater the irapee on economic efficiency
grounds for market based allocation arrangemergsh@ PC stated in its Report,
auctions can play a significant role in efficiendljocating limited port capacity.

This general economic principle, that allocativiecegncy is best achieved through a
price mechanism, has greatest application whenlgigppmited relative to demand.
When no binding capacity constraint exists the detaaf all users can be met and
the means by which allocation occurs is not agetito achieving efficiency.

In all Australian states from which wheat is expdrthere are periods when port
capacity is more highly valued. These periods fell@rvest when new season grain
is available to be shipped and can vary from se&ssrason and between the ports
operated by the port operators. The extent to whadih port operator’s port capacity
is constrained relative to the demand for it igvaht to the view the ACCC forms
regarding appropriate capacity allocation and mamant arrangements.

0 Productivity Commission 2010, Wheat Export MarkgtArrangements, Report no. 51, p. 205.

48



On the issue of the incentive for self preferertti@atment, the ACCC is of the view
that a vertically integrated operator has an ingertb utilise infrastructure it controls
to block competitors in upstream or downstream iarkn order to gain market share
at the expense of access seekers. The strengiictofg incentive is determined by
the existence, or threat, of competition to thegnated monopolist’s position. Where
actual or potential competition exists, the incento block competitors is moderated
by the threat that the blocking behaviour may ttesubss of business to an
alternative supply-chain rather than increased piaskare for the integrated operator
in upstream or downstream markets.

The appropriateness of a proposed capacity altwcatill be informed by
circumstances where competition is weak and thenitive to hoard capacity is
strong. Where the incentive to block out acceskessas strong, so too is the
argument that allocation arrangements should ircratp measures to prevent such
behaviour.

Auctions are one approach that provides such a amesin as they are a fair,
transparent and efficient means of allocating cépaader which the incumbent
faces the same limits on its ability to acquireazaty as other users.

An alternative to introducing an auction systertoisonsider an administrative
solution to introduce a supply chain coordinator.

5.3.1.2 ABA port capacity and the east coast wheat export arket

In determining the type of capacity managementesyghat would be appropriate for
ABA, it is necessary to consider ABA’s particularcamstances and the market in
which it operates:

The east coast of Australia has a strong domestrkenfor wheat, in contrast to
other markets where exports are dominant. Thisocesildemand for export
capacity at the port terminals.

As noted in the PC report, the bulk wheat expontkeian the east coast of
Australia and particularly in Victoria is subjeotrnore competition than other
markets’* Specifically, ABA’s operations at MPT compete ditg with
GrainCorp’s Geelong port terminal operations.

As discussed in section 4.3.2 on information shggaaind ring-fencing
arrangements, there is a greater degree of opeaheparation between Emerald
and ABA than the trading and port operating divisiof the other bulk handling
companies.

Further to the relationship between ABA and Emeriddd ACCC considers that the
$5 non-refundable booking fee, applied by ABA fookings made on the shipping
stem, acts an appropriate disincentive to preveatdation. As ABA and Emerald
are not vertically integrated, the $5 booking fea ireal’ cost for Emerald if it fails to
ship. In other markets, there is greater risk ecsgation by the trading arm of the
port operator as any loss is perceived as merppar transfer of money from the

™ Productivity Commission 2010, Wheat Export Maitkg@tArrangements, Report no. 51, p. 68.
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trading to the operational arm of the company. Bbeking fee is also discussed in
the context of transferable slots in section 5.3.7.

The ACCC has compared data provided by ABA on terateeady booked and
shipped at MPT since October 2010 and tonnes bookgidSeptember 201%.When
compared with information ABA has provided to th€®BC regarding its maximum
monthly throughput capacity, there does not appebe a capacity constraint at
MPT. Further, ABA’s particular circumstances, notiekctly above, also indicate
that there is no significant capacity constraini&T. The ACCC considers that,
taken together, the circumstances in which ABA afee provide weak incentives for
self-preferential treatment.

5.3.1.3  ACCC view on capacity management of ABA'’s port ternmal services
capacity

In addition to an analysis of the factors outlinedhe preceding section, the ACCC
recognises that the appropriateness, or otheraiseparticular proposed capacity
allocation arrangement depenaider alia, on the effectiveness of existing or past
arrangements for the port facilities under consitlen. The practice by other
operators or in other markets may provide usetelligence in forming a view as to
what is appropriate. However, the ACCC consideas iths the individual
circumstances of a particular port operator, iniciganarket characteristics, which
are of most relevance.

In considering the capacity allocation methodolpgyposed by ABA, the ACCC
must have regard to the matters listed in s. 448X Af the Act. Section 4ZZA(3)(aa)
requires the ACCC to have regard to the objeciaof IlIA which include promoting
the economically efficient operation of, use of ameestment in the infrastructure by
which services are provided. Other relevant mategghe legitimate business
interests of the provider (s. 44ZZA(3)(a)) and ititerests of persons who might want
access to the service (s. 44ZZA(3)(c)).

Submissions to the ACCC Issues Paper on ABA’s PregpdJndertaking do not raise
concerns with the appropriateness of ABA’'s FCFS@ggh to capacity allocation or
suggest that introduction of an alternative appncawuld be required of ABA.
However submissions did raise some concerns regatde manner in which the
FCFS arrangements operate under ABA’s Loading Bobtavhich are discussed in
sections 5.3.2-5.3.8 below.

The ACCC is of the preliminary view that, havingaed to s. 44ZZA(3) of the Act,
that a FCFS approach to capacity allocation at NéRikely to be appropriate subject
to the arrangements satisfying the conditions dised below.

5.3.2 Conditions for effective FCFS capacity management

This section addresses the capacity allocatioresyproposed by ABA as outlined in
its Loading Protocol. In its decision on the 200%dertakings, the ACCC stated that
it would consider whether the protocols proposedhieybulk handlers provided for:

2 ABA, ‘Response to ACCC Request for Informatic®il, April 2011, Schedule 1. Available at the
ACCC websitehttp://www.accc.gov.au/content/index.phtml?itemI@4931
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...sufficient certainty and clarity in its terms, &ft and operation in order to
enable the access provider and access seekeratiefeately aware of their
respective rights and obligations, and therebydivoinecessary costs,
monetary or otherwise, when utilising the processtdy the [protocols and
undertaking]’®

The ACCC also considered whether the protocolsessted an appropriate balance
between providing access seekers with sufficiertacey and clarity and the bulk
handlers with sufficient flexibility in their manament of Port Terminal Services.

The ACCC recognised that a flexible and pragmaimr@ach was required to

maintain the overall efficiency of the systéhithe ACCC is of the view that the

same considerations taken by the ACCC in the 20@#edakings assessment process
are relevant in assessing ABA’s Proposed Undertgkiaving regard to section
4477ZA(3).

The ACCC considers that a key concern with resjpe8BA’s Loading Protocol
relates to capacity allocation and particularly thiee ABA can discriminate in favour
of its up-country supply network or the tradingeirgsts of related entities. To do so
would not be in the interests of access seekenshwh a factor under s 44Z7A(3) of
the Act that the Commission must have regard tberiding whether to accept an
undertaking.

As noted in the decision to accept GrainCorp’s 20hi#lertaking, the ACCC also
considers economically inefficient initial alloaati of capacity can be corrected by
existing or proposed in-season adjustments to dgp#disation, where there is no
ongoing or significant capacity constraint, andsthenechanisms include:

flexibility for users to move the time and/or loicet of bookings
incentives for shippers to return unwanted capacity
measures to discourage or prevent hoarding

transferability of capacity between uséts.

As a general approach, the FCFS system can pravidgenework for capacity
allocation that does not facilitate discriminatijn ABA in favour of its up-country
supply chain or the trading interests of relateiities. However, whether that is the
case in practice depends on the provisions of &'&Loading Protocol and how
ABA applies it.

One of the factors that the Commission must hagarckto in deciding whether to
accept the undertaking is the objects of Part dfahe Act (refer s 44ZZA(3)(aa)).
One of those objects is to provide a framework gunding principles to encourage a
consistent approach to access regulation in thesing (refer s 44AA(b)). The ACCC
considers, with particular consideration of the keacharacteristics in which ABA
operates, that the conditions for effective cayaalibcation considered in relation to

3 ACCC,GrainCorp Decision to Accep29 September 2009, pp. 289-90.

™ ibid, p. 290.

> ACCC, GainCorp Operations Limited Port Terminal Servidescess Undertaking: Decision to
Accept 22 June 2011, p. 26.
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the 2009 Undertakings should be reflected in ABAiplementation of the FCFS
system.

The ACCC notes that the Loading Protocol proposeABA for inclusion in the
Proposed Undertaking is less detailed overall tharprotocols contained in the 2009
Undertakings. The ACCC considers that it is noiessary for all the port operators
protocols to be of the same detail, but considaasif provisions are drafted too
broadly, this may inadvertently give rise to prees that are not appropriate. In
ABA's case, despite the views given by stakeholdegarding the lack of clarity in
the Loading Protocol, the ACCC has not been madgeaof any problems at MPT
that have arisen as a result. However, the ACCGiders that the lack of detail in the
Loading Protocol does create uncertainty around ¢eguacity allocation functions in
practice

While the ACCC understands that MPT is operatin{ iweoractice, the Loading
Protocol, in part, does not properly articulatantended application. The ACCC, in
considering the interests of access seekers asedqunder s. 44ZZA(3)(c), takes the
view that the Loading Protocol should be rewordetdtter express its intended
application. Specific aspects of ABA’s approach hod they relate to these key
conditions for an effective capacity allocation hwat are discussed in the sections
below.

The ACCC considers that a consistent regulatorycsgmh to the provision of
sufficient certainty in the Loading Protocol is appriate having regard to s. 44AA(b)
of the Act, and that, while the actual provisionsynbe different, a similar level of
certainty should be required for the protocolslbpart terminal services access
undertakings.

ABA has redrafted its Loading Protocol to more aately reflect the arrangements in
place at MPT, in its draft revision. The ACCC caless that the revised Loading
Protocol provides greater clarity and certaintatoess seekers regarding the terms of
access. As set out in the following sections, tlKECE considers that the revisions are
largely appropriate, subject to consideration efulews of interested parties — in
particular, views regarding the operational aspettke revised Loading Protocol.

The ACCC notes the submission of the Victorian ghreand Logistics Council
(VFLC) calling for the formation of a grain supply cham-ordinator ‘to work on
grain logistics optimisation”® The ACCC recognises the value of supply chain co-
ordinators and anticipates that ABA would co-opesaith the activities of a co-
ordinator, should a body be formed.

5.3.3 Information regarding available capacity

A fundamental requirement of efficient use of tloetpnfrastructure across the bulk
wheat export industry is the timely availabilityiaformation for access seekers
regarding capacity at the port terminal. Relevafdrimation is the total capacity of
the port terminal capacity, bookings of that cafyaand remaining available capacity.

® " Victorian Freight and Logistics Council, ‘Subni@sto the ACCC’s Draft Decision on

GrainCorp’s Proposed 2011 Undertaking’, 21 April20p. 1.
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ABA's Proposed Undertaking requires it to complyhwthe Continuous Disclosure
Rules under the WEMA, including the publicationitsfshipping stem, which will be
available on ABA’s website. However, the ACCC ndtest clause 10.1(b) of the
Proposed Undertaking requires ABA to update thpmhg stem information
published on its website within 24 hours of a cletwthe shipping stem, while s.
24(4)(c) of the WEMA requires the shipping stentbéupdated each business day.

Under s. 44ZZA(3)(e) the ACCC may have regard heptnatters that it considers
relevant in deciding whether to accept an undantakf\s explained in its decisions
regarding the port terminal services undertakihgscepted in 2009 the ACCC is of
the view that the provisions of the WEMA are relevimatters.’ Therefore, the
ACCC takes the view that clause 10.1(b) of the Bsed Undertaking is not likely to
be appropriate and that the clause should confortinet provisions of the WEMA,
specifically that the shipping stem is to be updatach business day.

In its draft revision, ABA has amended clause 1if).14 provide that the shipping
stem will be updated each business day, as presichythe WEMA.

The ACCC considers that the Proposed Undertakingldirequire ABA to publish
information regarding available capacity.

Information provided on available capacity allovesess seekers to assess the
availability of capacity against their export neadsl to make bookings in required
months before all slots are booked. This informratgoclearly in the interest of access
seekers, but it also promotes the efficient usb®infrastructure, having regard to

s. 44AA(a) of the Act. Further the ACCC notes it two other Port Terminal
Operators using a ‘first come first served’ apphgdgrainCorp and Viterra, publish
‘Available Capacity’ tables on their website.

The ACCC considers that, having regard to s. 44AJ@&j], clause 11.1 of ABA’s
Proposed Undertaking is appropriate as it reqUAERA to publish information on
cargo nominations and nominated monthly exportlbsseapacity. The ACCC
considers this will provide access seekers withtglan the specification and
guantification of the capacity available to be bedky access seekers.

Further, having regard to the interests of acceskess, the ACCC considers it
appropriate that clause 11.1 requires ABA to ptalidormation regarding stocks at
port.

The ACCC considers that a consistent regulatorycsm to provision of
information on available capacity and stocks at goappropriate, having regard to
s. 44AA(b) of the Act. The ACCC considers that pdovg the same level of
information regarding capacity and stocks at pbthea same time, to all exporters
seeking to export bulk wheat, is in the intere$t@oaess seekers in accordance with
s. 44ZZA(3)(c) of the Act. However, the ACCC does consider that it is necessary
for ABA to publish information about the top thrgeades of stock at port as ABA
operates a just-in-time port and has only a smatlmer of up-country storage
facilities.

7 ACCC,GrainCorp Decision to AccepR9 September 2009, p. 22.
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5.3.4 Initial capacity allocation (bookings)

There are a number of aspects of the Loading Robtas currently drafted, in which
there is uncertainty around the capacity bookingjalocation process. These are
outlined below.

Opening date for the shipping stem

ABA published a notice on its website on 18 Mar6i 2 specifying that it considered
it inappropriate to take bookings for the 2012 seashile the ACCC was conducting
the assessment of the Proposed Undertaking. ABAfigdats position, stating that if
the Proposed Undertaking assessment was not cadfdgtmid-2011, it would
reconsider its position on opening the shippingisteABA reiterated this position
with a further notice to exporters on 21 June 2011.

ABA does not include provisions for an ‘openingeddor its shipping stem in the
Proposed Undertaking. The ACCC notes the issuesriexged in South Australia
with bookings for Viterra’'s port terminal services2012, where in excess of 6
million tonnes of grain has been nominated for ekpfier 30 September 2011. With
respect to the 2012 booking, exporters in Soutttralia raised concerns with the
lack of clarity regarding whether Viterra’s shipgistem was open or n8tViterra
does not have an opening date for its shipping.stem

When there is a lack of transparency regardingpemiong date for the shipping stem,
or when the stem is continually open, this may keacbnfusion for access seekers as
to whether the port operator is accepting bookfogs particular period. Further,
when the shipping stem is continually open, bookitigt are made far in advance
may be highly speculative in nature.

The ACCC acknowledges ABA'’s efforts to prevent amndn for exporters using
MPT, by publishing notices to exporters regardiratvcapacity is available to be
booked and for what time period. However, the AG€0@siders with regard to

s. 44ZZA(3)(c) of the Act, that ABA’s Proposed Unid&ing should include an
opening date for the shipping stem. In failing peafy an opening date in the
Proposed Undertaking, ABA may not be providing isight certainty to access
seekers regarding the operation of the bookingeaysit MPT.

The ACCC considers that ABA should specify an opgmiate for the shipping stem
each year and announce the opening date in a tiwaglywhich affords access
seekers sufficient time to consider their exportiaguirements prior to the opening of
the stem. Further, setting an opening date foskiygping stem may facilitate more
efficient use of the port infrastructure.

In its draft revision, ABA has inserted a new regment in clause 6 of the Loading
Protocol, which requires it to provide at leastol@iness days notice of the opening
of the shipping stem for each year. The ACCC carsithis to be appropriate.

8 ABA, ‘Notice to exporters’, 18 March 2011, viewddMay 2011,
http://www.bulkalliance.com.au/ShippingStem/tab&#1Default.aspx

9 ABA, ‘Notice to exporters’, 21 June 2011, view&d June 2011,

http://www.bulkalliance.com.au/Clients/Notice-Shipg-Bookings

Exporter Responses to ACCC Request for Informatio Viterra Operations Limited, available at

the ACCC websitehttp://www.accc.gov.au/content/index.phtml/item @330
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Implementation of FCFS

The ACCC has concerns around ABA’s implementatibthe ‘first in, first served’
approach to booking arrangements and capacityaitoctin the drafting of its
Loading Protocol. Clause 12 of the Loading Protatates that:

In general, Intent to Ship Advices will be dealttwin the order that they are
received, and, all other matters being equal, #nkee Intent to Ship Advice
will be given priority over later Intent to Ship #ides.

Currently, the circumstances in which ABA would gote an earlier booking request
priority over a later request are not specified.

The ACCC is concerned that the manner in whichninte Ship Advices are dealt
with is not sufficiently certain, which is not ihd interests of access seekers. The
ACCC considers that any exceptions to the FCFSiplim should be clearly stated.
The ACCC considers that it would be more approeriat ABA to remove the words
‘in general’ from the clause in order to more aately reflect a FCFS approach.

The ACCC notes that it is unlikely that ‘all otheatters’ would be equal with respect
to two separate booking requests, and that inipeattie wording in Clause 12 gives
ABA a large degree of discretion to determine therpty given to booking requests.
The ACCC considers that it is appropriate for ABA@serve some discretion to
consider all relevant factors when determining Wwheto accept or reject a booking
request. However, the ACCC also notes that ABAlisésd the factors it will

consider in deciding to accept or reject an Interfhip Advice in Clause 11 of the
Loading Protocol, being:

Existing shipping intentions/nominations

Un-allocated capacity at MPT

Whether the Client is an Accredited Wheat Exporter

Whether the Client has executed a Storage and kgnéigreement.

The ACCC considers that these listed factors dexaiat and should reasonably be
taken into account by ABA when deciding whethea¢oept a booking. However,
based on the brief nature of the Loading Protdbel list may not be exhaustive. It is
the ACCC'’s preliminary view that, having regardstal4ZZA(3)(c), clause 12 is
more likely to be appropriate if it provides thaBA will assess each booking request
individually in chronological order of receipt, atitht each assessment will take into
account the criteria listed in clause®1.

ABA has amended clauses 11 and 12, which are rean@ulas clauses 12 and 13
respectively in the draft revision. Clause 13 pdegi that subject to clause 12, Intent
to Ship Advices will be dealt with in the order thiaey are received. Clause 12 has
been broadened to provide that ABA may considegratiatters it considers to be
relevant in deciding to accept or reject an Interfship Advice.

8 Similarly, GrainCorp’s 2009 and 2011 Undertakitegl with booking requests in chronological

order.
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The ACCC considers that the proposed amendmentgparepriate as ABA has more
clearly set out that a FCFS system is in operatitmwever, the ACCC seeks input
from stakeholders on whether the draft revision @sake process sufficiently clear.

Certainty for access seekers

The Loading Protocol and Intent to Ship Advice téatgare not clear regarding
specification of the time period for which a boakis made. ABA has informed the
ACCC that slots are booked for a time period of orwmth. The ACCC'’s preliminary
view, having regard to s. 44ZZA(3)(c), is that thmbiguity is not appropriate and
ABA should specify the time period in the Loadingt®col in order to provide
sufficient certainty to access seekers.

There is also uncertainty around the applicatioolafise 9 and when a client is
required to specify the vessel for a booking. Tlesd&l Nomination form is due 21
days from the loading date, and the original Inter8hip advice is due 30 days from
the loading date. However, clause 9 of the Loa#irgocol states that ‘TBA’ vessel
notifications will not be accepted. ABA has statieat:

The purpose of clause 9 is to allow ABA to rejattiatent to Ship Advice
which has not been completed in respect of theimdtion required in
accordance with Annexure 1, but instead purportedee some or all
information to be provided later by writing “To Belvised” or “TBA”. This
is not in any way inconsistent with clauses 8 af20

Bookings with a vessel listed as ‘TBA’ do currergigpear on the shipping stem. The
ACCC considers that it is appropriate for ABA tguee exporters to provide
necessary information within certain timeframesnable ABA to effectively manage
capacity at the port terminal. This reflects ABAegitimate business interest, which
is a factor that the ACCC must consider under £Z443) of the Act when deciding
whether to accept an undertaking. However, the AC@@iders that as currently
drafted it is not clear whether clause 9 relatef¢éoVessel Nomination’ form in
clause 20 or the ‘Intent to Ship Advice’ form iraake 8. The ACCC considers that
ABA should clarify when a client is required to sffg the vessel by removing the
ambiguity around the interaction of clauses 8,18 20 in the Loading Protocol.

The due dates for the Intent to Ship Advice andvbssel Nomination forms are both
calculated from the ‘loading’ date, which ABA haatsd is established in accordance
with clauses 23-25 of the Loading Protocol. Itherefore determined by ABA
following acceptance of a Vessel Nomination and ivdn¢ unknown to the exporter
at the time they are submitting the Intent to Shkilvice and Vessel Nomination
forms. The ACCC considers that this is not appaiprhaving regard to

s. 44ZZA(3)(c). ABA should define the ‘loading’ @aénd ensure that exporters have
sufficient certainty regarding the timeframes tiheyst meet in order to access the
port terminal services.

Clause 13 of the Loading Protocol requires ABA tovde the Client with an
acceptance notice and invoice where it acceptatentito Ship Advice. However, the
Loading Protocol currently does not specify whaitoscABA must take if it wishes to
reject an Intent to Ship Advice. Moreover, whilawse 10 of the Loading Protocol
specifies that ABA must decide whether to accepejact an Intent to Ship Advice

8 ABA, ‘Response to ACCC Request for Informatia2®, April 2011, p. 3.
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within five business days of receipt, the Loadimgt&col does not specify the time
period within which ABA must advise the access see its decision. Scrutiny of
ABA's shipping stem shows that in some instancegpiance of a nomination has
been on the day the nomination was received winilether cases, it appears that
more than two months has lapsed between the naonratd acceptance.

The ACCC'’s preliminary view is that this uncertgiig not appropriate and that,
having regard to s. 44ZZA(3)(c), the Loading Protas more likely to be
appropriate if it is clear as to the actions ABAsniollow, when responding to an
Intent to Ship Advice, including the timing of tleactions.

In its draft revision, ABA has made a number of adments to address the ACCC'’s
concerns, as outlined above:

Clause 8, renumbered as clause 10, no longertimksompletion of the Intent to
Ship Advice and payment of the booking fee to @& period prior to loading.

Clause 9 of the Loading Protocol, as submitted WighProposed Undertaking,
and which provided that “TBA” vessel notificatiomsll not be accepted’ has
been removed.

Clause 20, renumbered as clause 21, provides titsgmnomination of a vessel
name must be received at least 15 business dayspithe vessel's ETA.
Previously, the Vessel Nomination was required &jlsdrior to loading. While a
new clause 22 provides that ABA, at its discretimay consider Vessel
Nominations in a shorter period.

The ACCC considers that the amendments proposédByin its draft revision are
appropriate, as ABA has addressed the ACCC’s casc8pecifically, the draft
revised Loading Protocol has clarified the inte@cbetween lodging an Intent to
Ship Advice and the loading date, and have imprdkedgrocess regarding Vessel
Nomination.

5.3.5 Capacity management and cargo accumulation

Due to the limited storage space available at Maibe Port Terminal, ABA operates
a ‘just—in-time’ approach to cargo accumulatiorappears that storage of cargo at
port is a key constraint on ABA’s throughput capadianagement of storage
capacity is therefore likely to be an essentiabaspf overall capacity management.
The ACCC considers that the Loading Protocol aseatly drafted does not provide
sufficient detail around how grain is accumulatedat, how storage capacity is
allocated to clients and how vessel loading pydstdetermined.

Clause 31 of the Loading Protocol states that ABgerves the right not to fully
accumulate a cargo in order to maximise clientelgssnarounds where multiple
vessels are arriving in a short time frame. The A3€cognises the need for ABA to
have the ability to manage port operations to aehsapply chain efficiencies, but
notes that a booking on the ABA stem should progtiigpers with a reasonable
degree of certainty regarding the booked servisB# has informed the ACCC that:

The most likely circumstances whereby a cargo matl be fully accumulated
will be a customer’s inability to access sufficidantd transport to deliver the
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grain to the terminal in a timely way, causing moi@ delays to the shipping
stem. The result may be that the cargo loadedsstian the quantity booked,
or that loading is interrupted, depending on tmeuwrnstances. ABA’s goal is
to balance maximum efficiency of the terminal opieraagainst fulfilling all
customers’ requirements, in an operating conteatthlas many necessarily
variable factor§®

The ACCC considers that it is appropriate for ABAhiave reasonable discretion not
to fully accumulate a cargo where the client feslsaccumulate grain within agreed
timeframes. The ACCC also notes that ABA has ieskat new clause 2 in its revised
Loading Protocol in order to provide additionaltearty to access seekers:

At all times the overriding objectives are to maigenterminal export
throughput and operational efficiencies.

This clause, in conjunction with the non-discrimiioa and no hindering access
clauses in the Proposed Undertaking, should prasudigcient certainty to access
seekers and prevent unreasonable exercise ofisicietion by ABA.

The ACCC considers that the Loading Protocol da¢gprovide sufficient
information regarding the respective rights andgations of ABA and exporters
regarding vessel surveys and authority to load. ABEC considers it would be
appropriate for ABA to provide additional detaigegding this process, including
vessel surveys that may be required, the procassviti take place should a vessel
fail survey, exporters’ obligation to provide amyarmation or certification, and how
exporters will obtain authority to load.

The Loading Protocol also does not provide sufficiaformation around how ABA
will determine vessel loading priority. In its dra¢évision, ABA has included a list of
factors it will consider in determining the ordénessel loading. The ACCC
considers that this is appropriate as it balanoesnterests of ABA in having
sufficient discretion to efficiently manage the fp@rminal, in accordance with

s. 44ZZA(3)(b), and the interests of access seekdraving sufficient transparency
regarding the terms of access, in accordance with&ZA(3)(c).

The Loading Protocol does not specify clients’ gations with respect to storage and
removal of residual grain following the executidradbooking. The ACCC considers
it would be appropriate for ABA to specify the pess and timeframes for storage
and removal of residual grain.

It is the ACCC'’s preliminary view that, having reddo efficient use of infrastructure
as set out in s. 44AA(a) and the interests of acseskers set out in s. 44ZZA(3)(c)

of the Act, the Proposed Undertaking is unlikelyogoappropriate unless the Loading
Protocol provides greater certainty for wheat etgrsrregarding provision of port
terminal services in accordance with bookings mbagie@ddressing the issues outlined
above.

ABA, in its draft revision, has inserted additiogtduses into the Loading Protocol to
address the ACCC'’s concerns. Specifically, ABA inggrted provisions detailing the
requirement on the client to ensure the nominaessel has passed the surveys
required by law and the consequences for the cliegarding its booking with ABA,

8 ABA, ‘Response to ACCC Request for Informatio?®, April 2011, pp. 3-4.
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where the client’s vessel fails survey (clauseg8)-Further, ABA has inserted a
clause requiring a client to remove residual gfeam MPT, at the client’s cost
(clause 34). The ACCC considers, having regardB&’A legitimate business
interests and the interests of access seekerstsiet subsections 44ZZA(3)(a) and
(c), that ABA’s proposed clauses are appropriageha additional drafting provides
clarity regarding client obligations.

5.3.6 Flexible Arrangements

With respect to the third condition of effectivepaaity management that ABA should
meet, the ACCC notes that there are many factatscdn impact exporter plans.
These include disruption to the supply chain—frogather conditions that impact
harvest timing and grain quality through up-courstigrage and transport to port, as
well as events at port.

Flexible arrangements, such as the ability to chdahg elevation period or split a
cargo, are important in ensuring an effective capatlocation system. Flexibility in
the use of booked capacity enables bulk wheat ésoto make changes to shipping
arrangements in light of supply chain developmeotsn accord with expectations at
the time a booking was made and supports efficiamtlye utilisation of port

capacity. However, this benefit is likely to be iied to periods when ports are
operating with spare capacity and ABA is therefaloée to accommodate requests
from shippers to move shipping dates into latevadien periods or to split cargos
between elevation periods.

Clause 19 of ABA’s Loading Protocol states that AB&uires three months notice
prior to the vessel’'s ETA in order to defer or splbooking. However, an initial

Intent to Ship Advice must be received only 30 dayadvance. The ACCC considers
that this requirement is not likely to be approfaias a 3-month period is unlikely to
afford sufficient flexibility to shippers. Informiain provided by ABA indicates that
flexibility to split and defer bookings inside tBemonth window does operate in
practice. ABA received several requests by clismdefer and split bookings which
were accepted by ABA, and were not received threeths in advance.

The ACCC also notes that ABA has no time limititsrdecision on whether to accept
a request to defer or split a booking, and consitieat such a time limit should be
imposed.

As discussed in section 5.3.4 there is ambiguigBA’s Loading Protocol regarding
when a vessel is to be nominated for a booking.prbposed Loading Protocol also
does not specify whether ABA will allow a Clientgabstitute a nominated vessel
once it has been nominated in accordance with €la0f the Loading Protocol. In
the context of the need for flexible arrangemethis ACCC considers that it would

be more appropriate for ABA to allow Clients to stitute nominated vessels within a
reasonable timeframe prior to execution of the loopkand to specify in the Loading
Protocol what timeframes and limitations would gppl

The ACCC considers that the flexibility permittext Shippers within ABA’s Loading
Protocol is unnecessarily limited and unclear. Heaveinformation provided by
ABA indicates that flexible arrangements do opegdtectively in practice. It is the
ACCC'’s preliminary view that the Proposed Undentgkis not likely to be
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appropriate unless further detail about how flexi@trangements actually function in
practice is included in the Loading Protocol, idarto ensure sufficient transparency
for access seekers regarding the options avaitatifeem.

In its draft revision, ABA has amended clause 1¢hefLoading Protocol,
renumbered as clause 20, which provides that thigehs written notice prior to the
vessel's ETA is required to defer or split a bogkiHowever, ABA, at its sole
discretion, may consider requests of less tharethmenths. The ACCC considers that
the amended clause is appropriate, as it more aetyreflects how ABA may deal
with such requests in practice.

In its draft revision, ABA has also proposed to adhelause 18 (renumbered as
clause 19 in the revised Loading Protocol). Thginal clause provided:

If the nominated or actual tonnage loaded is latwan that initially
nominated then ABA will rebate a proportional ambahthe Booking Fee
paid but in any case it will not refund more th@%d.of the Booking Fee.

In its revised Loading Protocol, the clause nowpmtes:

If the nominated or actual tonnage loaded is latwan that initially
nominated then ABA will allocate the unused nomaaatapacity to the
nearest month with spare capacity but no later 8ta8eptember of that
calendar year.

With regard to changes proposed to the LoadingoPobin the draft revision, ABA
has submitted that it:

endeavoured to provide much more certainty asdgtbcess and how
decisions will be made by ABA, corresponding to twarrently happens in
practice (and will continue under the Undertakif{g).

While the ACCC did not propose this change, the £3€&kes the view that the
amendment is not inappropriate and, insofar afl#ets what actually occurs in
practice at the port terminal, may be more appadptihan the originally submitted
provision. In addition, the ACCC considers that Itle@king fee may act as a greater
disincentive against speculation and hoarding pacay if it is entirely non-
refundable, thereby promoting the efficient usenéfastructure.

5.3.7 Capacity management during peak periods

The ACCC considers that it is in the interestsaufess seekers that access to capacity
is provided on a fair and efficient basis; andiin the public interest that port

terminal services are used in an economicallyiefiicmanner and that competition in
upstream and downstream markets is promoted. Ingyi&ation of an auction system

is warranted if existing arrangements do not prevair and efficient access or do not
result in economically efficient outcomes.

While the ACCC considers that there is a stronghenuc efficiency argument for the
use of auctions to allocate scarce capacity, thE@@Ilso recognises that a FCFS
system may be appropriate having regard to theensdisted in s. 44ZZA(3) if the

8  ABA, ‘Letter to ACCC regarding Australian Bulk Wdnce Port Terminal Services Access

Undertaking’, 12 July 2011, p. 3.
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arrangements include appropriate safeguards touliage discriminatory or
hindering behaviours on the part of the accessigeov

Bookings under a FCFS system mean that, in margscaapacity bookings are made
well before harvest yields and before traders limadised sales. As a consequence
eventual export requirements may vary from thogieipated at the time bookings
were made. When there is spare capacity on theisigigtem this need not be a
problem for exporters provided that the port opmratiows shippers flexibility to
change shipping arrangements to meet revised nAsdwted above, the intent of the
Loading Protocol appears to be to provide flexipifor shippers but the Loading
Protocol in its current form is not clear.

However, flexibility allowed under the Loading Rwobl is unlikely to be effective at
times of peak capacity at a port terminal as therapr may not have capacity to
accommodate a change to a shipper’s requireme¢slikielihood then is that if an
exporter is unable to execute a booking it will betpossible for the booking to be
moved. Instead, the booked elevation capacity noayrgised while other exporters,
who may have been able to utilise the slot, ardhena do so.

Moreover, there is no incentive for the exporteatcknowledge a problem executing
a booking early and return the capacity to ABAhasltooking fee is still forfeited.
Rather, the incentive is for the exporter to pénsntil the time allowed to execute the
booking expires.

The ACCC has considered whether it is appropriatedpacity management at the
MPT to include arrangements that would facilitaterenefficient outcomes and at
times of peak demand. In particular, the ACCC lmsdered whether transferability
of capacity bookings is an appropriate approacthemMPT. In doing so the ACCC
has considered the extent to which potentially esbveutcomes may outweigh the
benefits of allowing transfers.

The ACCC considers that allowing transfer of slotsy result in more efficient use of
capacity at peak times by reducing the likelihobdapacity going unutilised and
facilitating the use of capacity by those who vatuaost highly. Under a system
where commercial transfer of a slot booking is pead, such transfers may be at a
premium or discount to the original booking feepeleding on demand for, and
availability of slots as the confirmed elevationmipd of the booked slot approaches.
In either case, the transfer is ensuring the caépecutilised and is going to the
highest value in use.

However, the ACCC notes concerns regarding thegdeia system for capacity
transferability and perceived risks from anticiph$peculative activity raised by
some stakeholders. The ACCC also recognises thatlleat export market is
characterised by the trading and swapping of gaaththat the effect of these
transactions is to reduce any mismatch betweenysapg demand at different
locations and times.

As discussed in section 5.3.1.2 in relation toappropriateness of the FCFS
approach, ABA'’s particular circumstances and theketan which it operates are
characterised by the following:
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Strong domestic demand on the east coast whichiatks demand for export
capacity at the port terminals

Competition in the provision of Port Terminal Sees in Victoria, particularly
between ABA’s MPT and GrainCorp’s Geelong port texah and

Operational separation between ABA and Emerald sidaat the non-refundable
$5 booking fee is more likely to provide Emeraldhnan appropriate disincentive
to overbook the stem.

The absence of significant capacity constraints@edence of disincentives to
overbook indicates that requiring transferabilitgymot be necessary for ABA.
Further reasons why transferability may not be iregfor ABA are that:

As MPT is one of three ports operating in Victotlee benefits arising from
transferability of capacity would be, in part, degent on capacity at the ports
operated by GrainCorp at Geelong and Portlandlsgny transferable as this
would increase the substitutability between capecit the three ports thus
promoting competition. However, capacity at Grairn® ports is not currently
transferable.

ABA operates a single port terminal with annualasagy significantly less than
other port operators. As a consequence, the palgatins arising from
transferability of capacity booked at MPT is nosamificant as that arising if the
arrangement was in place for larger port operators.

Further, information provided by ABA indicates ttPT has not been operating
at full capacity, even during the 2010-11 seasoamgrain crops have been large
by comparison to previous years. Capacity conggairerefore do not warrant
transferability.

The ACCC'’s preliminary view is that, due to ABA’aipicular circumstances, the
FCFES system of capacity allocation need not belsapmted by capacity
transferability.

5.3.8 Dispute resolution in the Loading Protocol

The dispute resolution process in the Loading Ratproposed by ABA is similar to
that contained in the protocols attached to Viter2®09 Undertaking.

The ACCC considers that it is not appropriate &B#& has not specified a timeframe
for the ‘final decision’ notice issued by ABA’s &fiExecutive Officer (or
alternative). To ensure that the dispute resolytimtess reflects the interests of
access seekers in achieving a timely responsespaitgis relating to access to the
service, the ACCC considers that ABA should speaifgasonable timeframe for its
decision.

The ACCC considers that, having regard to the algePart IlIA to encourage a
consistent approach to access regulation acrossdbstry, which is a factor the
ACCC is required to consider under s 44ZZA(3)(aajpnsistent regulatory approach
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to dispute resolution in the protocols of bulk whgart terminal operators is
appropriate.

ABA, in its draft revision, has amended clauserd@8umbered as clause 49, which
now provides that ABA’s Chief Executive Officer (alternative) will make a
decision on a dispute 10 business days after tletimgeheld between ABA’s Chief
Executive Officer (or alternative) and the cliehihe ACCC considers the inclusion of
a 10 business day decision making period to beogpiate.

The ACCC seeks views from stakeholders on whetteedispute resolution
provisions in the Loading Protocol are sufficientlgar and certain.

5.3.9 Variation of the Loading Protocol

The provisions for variation of the Loading Protbcontained in the Proposed
Undertaking largely mirror those of the 2009 undkirig submitted by GrainCorp.

This section focuses on the following issues:
the comprehensive nature of the Loading Protocol
the process for varying the Loading Protocol
the ACCC'’s role in the process for varying the LiogdProtocol.

During the operation of the 2009 undertakings,ptatocols of GrainCorp, Viterra
and CBH have gone through the variation processigah each of the respective
undertakings. Different issues have arisen withviimgation processes undertaken by
each of the port operators to date.

The ACCC has considered the experience of the quewariation processes under
the 2009 Undertakings in assessing the LoadingpBobsubmitted by ABA. The
ACCC considers this to be appropriate given theireqment under section
4477A(3)(aa) to have regard to the objects of RBktof the Act, and that the object
of Part llIA of the Act specified in s. 44AA(Db) te:

provide a framework and guiding principles to enage a consistent approach to
access regulation in each industry.

Further, the ACCC considers that the 2009 Undertgzkare a relevant matter to take
into consideration in assessing ABA’s Proposed Wia#teng, in accordance with
s. 44ZZA(3)(e).

5.3.9.1 The comprehensive nature of the Loading Protocol

The ACCC considers that clause 10.1(a) of the Regpdndertaking, (which
incorporates the Continuous Disclosure Rules aswgah s. 24(4) of the WEMA),
requires the published Loading Protocol to be cai@nsive.

During the operation of its 2009 Undertaking, inudary 2010 GrainCorp published
Port Terminal Protocols Guidelines (Guidelinespperate alongside its Port
Terminal Services Protocols. Stakeholders expressecerns to the ACCC about the
introduction of the Guidelines and the ambiguitytted Guidelines’ legal status. The
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effect of the Guidelines was to put in place addil or alternative arrangements that
may impact access to port terminal services butkvtid not form a part of the
access undertaking. In March 2010, the ACCC hatid¢udiscussions with
GrainCorp, which resulted in GrainCorp agreeingraceed with a formal variation

of the Port Terminal Services Protocols in accocdanith the terms of its 2009
Undertaking and remove the Guidelines. Howevergtivas a lengthy period from
GrainCorp’s initial publication of the Guidelinea ds website to the formal variation
process, which commenced on 21 April 2010 and caled in May 2010.

Similarly, in September 2010, Viterra conductedhdation of its Port Loading
Protocols where it sought to introduce ‘Explanatdotes’ to be read alongside the
Port Loading Protocols. On 25 October 2010, Viteetaased a final variation notice,
which set out ‘new’ proposed variations includihgttthe key components of the
Explanatory Notes were moved from the ExplanatooyeN into the actual Port
Loading Protocols. Viterra stated that ‘This wasglirect response to feedback
provided about the desire to avoid confusion alieeistatus of the Explanatory
Notes’.

The ACCC considers, in the case of all port opesathat it is preferable to avoid the
publication of ancillary documents to be read akiag the protocols, as this may give
rise to uncertainty for access seekers. To enswgeing clarity and certainty, the
ACCC takes the preliminary view that subclause (H).&f the Proposed Undertaking
should be amended to provide that the Loading Bobtaust be, and continue to be,
a comprehensive statement of ABA’s policies and@dores for managing demand
for the port terminal services. The ACCC considec®nsistent approach to
regulation having regard to s. 44AA(b) is approferian this issue.

ABA's draft revision includes a new clause 10.2¢hich provides that:

The Loading Protocol must be, and continue to beyraprehensive statement of
ABA's policies and procedures for managing demandPbrt Terminal Services
(including ABA’s policies and procedures relatimgthe nomination and acceptance
of ships to be loaded using the Port Terminal Ses).

The ACCC considers that ABA’s insertion addreskes®CCC'’s concerns and is
therefore appropriate.

5.3.9.2 Process for varying the Loading Protocol

In 2009 the ACCC accepted a protocol variation ma@m based on an industry
consultation process rather than a formal ACCC wlbeuson process. In its Further
Draft Decision on the 2009 Undertakings the ACCalest that it would monitor the
success of this variation model and take its figdimto account in any future review
of access undertaking?.

The ACCC recognised at that time that the modedpted for variation of the
protocols carried some risks as the ACCC wouldreaew all proposed amendments
to determine their appropriateness. The ACCC funtio¢ed that this risk was
mitigated by:

8 ACCC,GrainCorp Decision to AccepR9 September 2009, p. 224.
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the inclusion of a robust consultation mechanism;

the inclusion of a provision allowing the ACCC tedt a breach of the amended
protocols as a breach of the Undertaking; and

the recommendation of a robust non-discriminatimvision and the inclusion of
a provision that any variation to the protocols taiesmade in accordance with
and subject to the non-discrimination provisionshef Undertaking.

As mentioned above, in assessing the approprict@idbe variation process
contained in the Proposed Undertaking, the ACCQdikeen into account the
experience of the bulk handlers with 2009 Undertg&iin making variations to their
protocols. Based on this experience, the ACCC densithat there are a number of
minimum standards that should apply to a varigpimtess, in order to ensure an
efficient, meaningful and transparent consultapoocess. The ACCC notes that the
industry wide approach it is taking with regardhte protocols variation process is
consistent with s. 44AA(b), which promotes congistein access regulation across
the industry.

Consistent with the Decision to Accept GrainCo04.1 Undertaking and the
ACCC's industry wide approadfithe minimum standards that the ACCC considers
are necessary for an efficient, meaningful andspparent variation process are:

a draft variation and an explanation for the changeculated to interested parties
and the ACCC

a reasonable consultation timeframe, which allasrfeaningful consultation
between industry participants and the port operator

an obligation on the port operator to consider sgbions in good faith, with
submissions to be made publicly available

an ability for the port operator to amend the dvafiation based on consultation,
without having to withdraw the draft variation astart another process

a reasonable period of time following publicatidradinalised variation before
the variation takes effect.

The ACCC considers that these minimum standardgldlapply consistently across
the industry as discussed above. While minimumdsteds applying across the
industry will provide a consistent approach, theGXCacknowledges that the
application of these standards may not necessaslylt in identical variation
processes.

The ACCC has assessed the variation process Priposed Undertaking against
these proposed minimum standards in the discusisairiollows. While the variation
process meets some of these standards, the ACGlemthat some changes are
necessary.

8  ACCC,GrainCorp Operations Limited Port Terminal Servidescess Undertaking: Decision to

Accept 22 June 2011, p. 33.
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A draft variation and an explanation for the chaageirculated to interested parties
and the ACCC

The ACCC takes the preliminary view that clause(iii)(A) and (B) of ABA’s
Proposed Undertaking fulfils this minimum standard.

A reasonable consultation timeframe, which alloarsnieaningful consultation
between industry participants and the port operator

ABA's Proposed Undertaking allows for a 10 busindsg consultation period. The
ACCC'’s preliminary view is that this is appropriate

An obligation on the port operator to consider sugsions in good faith, with
submissions to be made publicly available

ABA'’s Proposed Undertaking requires ABA to activebnsider submissions in good
faith. The ACCC takes the preliminary view thastls appropriate.

ABA'’s Proposed Undertaking does not provide forpheélication of written
submissions received during the variation procéss.ACCC takes the preliminary
view that in the interests of transparency, thgpPsed Undertaking is unlikely to be
appropriate unless it contains a provision speagfythat ABA must publish, on its
website, written submissions received during théatian process consultation.

An ability for the port operator to amend the prepd variation based on
consultation, without having to withdraw the curreariation and start another
process

The ACCC takes the view that, while not explicipvided for, the Proposed
Undertaking does allow ABA to consider responsesifmterested parties and amend
its proposed variation in response to consultabeiore publishing the final variation
notice. However, problems have arisen with theat@m processes of other operators,
resulting in the need for a variation process todstarted to accommodate desired
changes to a proposed variation. The ACCC is comckthat this is not in the
interests of efficiency and that port operatorsusthdve able to amend a proposed
variation, taking into account submissions madeénguthe consultation process.

In the interests of certainty and transparencygars, the ACCC'’s preliminary view
is that the Proposed Undertaking should explicilyognise ABA’s ability to amend
a proposed variation based on consultation, witboatmencing a new variation
process.

A reasonable period of time following publicatidnadfinalised variation before the
variation takes effect.

Clause 10.3(a)(iv) of ABA’s Proposed Undertakingypdes that the variation must
be published at least 30 days prior to the datelunh it is to become effective. The
ACCC'’s preliminary view is that the current propds$gneframe is likely to be
appropriate.

Summary of required changes

The ACCC takes the preliminary view that ABA’s Pogpd Undertaking is unlikely
to be appropriate unless it is amended to refleefallowing:
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publication, on ABA’s website, of written submisssoreceived during the
variation process consultation

a provision explicitly recognising ABA’s ability tamend a proposed variation
based on consultation, without commencing a nevatian process.

ABA's draft revision amends the variation processait in the Proposed
Undertaking. Clause 10.3(a)(iii)(E) of the draftiston provides that ABA will
publish written responses on the variation on ibsite within five business days of
receiving the response. However ABA is not requtredublish responses it
reasonably considers to contain material whicHfesnsive, confidential or otherwise
inappropriate for publication.

Clause 10.3(b) of the draft revision provides @& time during the consultation
process, ABA may prepare and circulate a furtheatian to take into account
feedback from interested parties or the ACCC. ABAGt required to recommence
consultation.

The ACCC considers that ABA’s draft revision addessthe ACCC'’s concerns with
the variation process and is therefore appropriate.

5.3.9.3 The ACCC's role in the process for varying the Loding Protocol

In the Final Decision on 2009 Undertakings, the AC¢bnsidered that it was
appropriate for port operators to retain flexilyilibr varying the protocols without
ACCC input on the appropriateness of the propose@ton, noting that the
variation mechanism could be strengthened in afyédwndertaking, if necessaty.

The ACCC acknowledges that the protocols are ojpetand, as such, a degree of
flexibility is required to ensure efficient opexats at port. However, the wide scope
of the protocols means that significant aspecsoof operations, such as capacity
allocation, can be altered through a protocol vamaprocess without the ACCC
having a role. The ACCC remains of the view that pperators require sufficient
flexibility to manage operations at port, howewercertain limited circumstances the
ACCC considers that the lack of regulatory oversiglnappropriate. These limited
circumstances are where:

the proposed variation is material; and

the proposed variation gives rise to concerns ueilleer the anti-discrimination
(clause 6.4) and/or the no hindering access (cla0gB provisions of the
undertaking.

If these circumstances arise, then the ACCC mag aemritten notice to the port
operator outlining its concerns, with reasons. Upameipt of the notice, or earlier, the
port operator must withdraw the proposed variatidre ACCC considers it necessary
to support this notice making power with informatigathering provisions. This issue
is discussed in section 4.1.6.

87 ACCC,GrainCorp Decision to Accep?9 September 2009, p. 289.
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As the ACCC considers that certainty, flexibilitycatimeliness regarding the
operation of the protocols are of critical impoxtangiven the protocols set out how
the port operates, an approval role in respecaoh @roposed variation is
inappropriate. The suggested role would be spadiiyiimited to the circumstances
set out above.

The ACCC takes the preliminary view that the unalartg is unlikely to be
appropriate unless it includes:

(@  the ability of the ACCC to:

gather the necessary information to assess whithdimited
circumstances’ exist; and

issue a notice that the proposed variation raisaserns in
relation to the port operator’s anti-discriminatiemd/or no
hindering access obligations.

(b)  an obligation on the port operator to withdraw pineposed
variation upon receipt of the notice.

This approach to an ACCC role in the variation psxcis appropriate for all port
terminal services access undertakings. In progdsiis consistent approach in
relation to the protocols across the industry AR C has had particular regard to
Ss. 44ZZA(3)(aa) of the Act.

5.3.9.4 The mechanics of an ACCC role in the Loading Protool variation process

How the proposed ACCC role would be applied tovidr@ation process

Where the ACCC has concerns with the port opesafmoposed variations, it would
raise those concerns with the port operator, andsacseekers if appropriate, prior to
issuing a notice.

In practice, the ACCC considers that the assessamehhotification would be applied
within the current timeframe for variation. Claud®3(a)(iv) of the Proposed
Undertaking provides that the variation must belighbd at least 30 days prior to the
date it is to become effective (the effective date)noted earlier, the ACCC is
acutely aware of the importance of timeliness anvhriation process and the
consideration of operational certainty for the paperator and access seekers.

The ACCC considers that it would be required tagsthe notice no less than ten days
before the effective date, taking into accountdaherall period of time specified for

the variation process in the Proposed Undertal&nigh a notice would include
reasons.

Effect of the proposed ACCC role once exercised

The effect of the ACCC issuing a notice and theopsed variation to the protocols
not taking effect will depend on whether the notielates to the entire variation or
only part of it. If the notice relates to the eatuariation, the variation will not take
effect, and the port operator will be required d@anemence a new variation process (if
it still wishes to vary the protocols), amendeddturess the ACCC'’s concerns.
Correspondingly, if only part of the proposed vaoia is the subject of a notice, those
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changes that are not included in the notice, cpuddeed. It will only be possible for
the ACCC to disallow the variation in part where firoposed varied terms are not
intrinsically related.

ABA's draft revision includes a proposed new clali8et:

10.4 Objection notice

(@)

(b)

(€)

(d)

(€)

(f)

If ABA seeks to vary the Loading Protocol in acemce with clause 10.3,
the ACCC may object to the proposed variation @t gthereof). If the
ACCC objects to a proposed variation (or part thedjeit must issue a
notice to ABA stating that it objects to the progbsariation and providing
reasons for its objection. The ACCC will publistyanotice issued under
this clause 10.4(a) on the ACCC website;

Any notice issued under clause 10.4(a) must bedsatileast 10 business
days prior to the date on which the variation isposed to become
effective.

At least 5 business days before issuing a notidemucdause 10.4(a), the
ACCC must provide ABA with a draft notice statingttit objects to the
proposed variation and providing reasons for itgeation.

In issuing a draft notice under clause 10.4(c) dimal notice under clause
10.4(a), the ACCC must have regard to whether tbpgsed variation:

(i) is material; and/or

(i) amounts to a breach of the anti-discriminatiprovision in clause 6.4
or the no hindering access provision in clause 10.5

The ACCC may withdraw a draft notice issued undkuse 10.4(c) or a
notice issued under clause 10.4(a) if in all thewmstances it becomes
aware that the reasons specified in the draft motssued under clause

10.4(c) or the notice issued under clause 10.4¢alpnger exist.

If the ACCC issues a notice under clause 10.4BA #vill, within three
business days:

(i) withdraw the proposed variation and commencee® variation
process by placing a notice to that effect in anpireent place on the
ABA website and notifying the ACCC in writing; or

(i) withdraw the proposed variation and confirnetktatus of the existing
Loading Protocol by publishing a notice in a proem place on the
ABA website and notifying the ACCC in writing.

The ACCC considers that ABA’s proposed drafting@da consistent approach to
the specification of timeframes within the variatiprocess.

The ACCC is of the preliminary view that a requieahfor it to issue a draft notice
of objection prior to issuing a final notice is appriate. The ACCC notes the time
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between publication of the variation notice, atter minimum 10 business day
consultation period, and the issuing of a draftaaptis five business days. This is a
very short time for the ACCC to respond, but theGXCanticipates that it will be able
time to identify concerns and act if necessary withe timeframe.

For the reasons outlined above, the ACCC consttiatshe objection notice
provision, as drafted in ABA’s draft revision, ip@opriate.

Other mechanics

The ACCC notes that clause 6.4(c) of the Proposaietiaking provides for the
ACCC to authorise a member of the ACCC to exelitsspowers regarding the non-
discrimination and audit provisions. The ACCC cdess that the introduction of a
decision-making role into the undertaking and therstimeframes attaching to that
role, warrant an extension of this provision. THe@C takes the preliminary view
that the Proposed Undertaking is unlikely to berappate unless the provision
extends to all ACCC decision-making functions urttierundertaking.

ABA has proposed the following drafting at claus€c) of the draft revision, to
address the ACCC's concern:

The ACCC may approve the Regulated Access, PragidgMonitoring Committee or
a member of the ACCC to exercise a decision mdkimgion under this Undertaking
on its behalf and that approval may be subjectrtp @onditions which the ACCC may
impose.

The ACCC considers that ABA’s proposed clause 18¢cyesses the ACCC’s
concern and is therefore appropriate.

Accordingly, the draft amendment notice containger@ndment which includes an
explicit acknowledgement of the ACCC’s monitoringp€tions and a provision for
the ACCC to approve the Regulated Access, Priamaghdonitoring Committee or a
Commissioner to exercise a decision making funabioiits behalf (proposed
amendment 1.15).

In line with the approach in ABA’s draft revisiotie draft amendment notice
proposes to remove the existing authorisation groms in clause 6.4(c), which
relates to audit of the non-discrimination prows{proposed amendment 1.4), and
clause 8.5(b), which relates to arbitration of disg (proposed amendment 1.7). The
ACCC considers this is appropriate as the propagpdoval provision in the new
clause 13 would take effect in these circumstances.
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6 Conclusion

In relation to the Proposed Undertaking given ®ACCC by ABA on 23 December
2010, the ACCC'’s preliminary view is that, havirggyard to the matters listed in

s. 44ZZA(3) of the Act, it would not be appropriddeaccept the Proposed
Undertaking.

As aresult, the ACCC'’s Draft Decision is thathbsald not accept the Proposed
Undertaking in its current form. The ACCC has pdd its draft views throughout
on provisions that would not be appropriate anditdes alternatives.

The ACCC considers that the Proposed Undertakitigaly to be appropriate if it is
amended in accordance with the proposed amendmsentsit in the draft amendment
notice. The proposed amendments are based on ABAfsrevision, which it
provided in response to concerns raised by the ACCC

The ACCC seeks views on its Draft Decision andtdrafendment notice. The ACCC
also seeks views on ABA'’s draft revision of its pweed Undertaking, in particular
the revised Loading Protocol.
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Appendices




1 Appendix: Industry Overview

1.1 Australian Bulk Alliance Proprietary Limited

Australian Bulk Alliance Proprietary Limited (ABA3 a wholly owned subsidiary of
Summit Grain investments Australia Pty Ltd, partte major Japanese conglomerate
Sumitomo Corporation. ABA operates primarily in iga and New South Walé&8.

ABA's principal business activities are grain hangland supply chain services.
ABA owns and operates eight receival sites througMictoria and New South
Wales, with a total storage capacity in excess00f@00 tonne&® The main
commodities stored are wheat, barley and canol& AlBo operates the grain export
terminal at the Port of Melbourne in Victoria, ohieh it is the part owner with AWB
Limited. ABA’s bulk wheat export operations at Meiyne Port Terminal compete
directly with GrainCorp’s operations at its Geeldhgt Terminal.

Background information on the grain industry in t#éica and New South Wales is
presented below.

1.2 The wheat industry in south east Australia

Figure 1 sets out the grain supply chain for easterstralia and includes primary
inputs (climate, research and development, indwestpertise and capital), grain
production, transportation (road, rail and shiprage and handling and the domestic
and foreign market®

Figure 1
GRAIN INDUSTRY SUPPLY CHAIN

Storage &
Handling

Rail/Road

Source: Ermst & Young (2008)
Source: Ernst & Young (2008), in Allen (2008).

Figure 2 sets out ABA’s storage, handling and ptevator network.

88
89

ABA website, viewed 6 May 201hitp://www.bulkalliance.com.au

Australian Bulk Alliance Storage Network, viewéday 2011,
http://www.bulkalliance.com.au/AboutABA/ABAStorageivork/tabid/108/Default.aspx
Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 11.
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Figure 2
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ABARES forecast that winter crop production in #astern states for the 2010-11
season would reach a total of 27.5 mt with wheatesenting 17.7 mt. The remainder
of this chapter expands on the key segments dfupply chain for Victoria and New
South Wales.

1.2.1 Victoria

Grain production in Victoria

Victoria produces around 11 per cent of wheat istalia’ Total wheat production
was approximately 2.9 mt for 2009-10, which is awbd.2 mt more than what was
produced in the previous season. The area plaotetie¢at in Victoria in 2010-11 is
estimated at over 1.4 million hectares. Wheat pctdno for the

2010-11 season is estimated to be just under 4°1 mt

The grain industry contributed nearly 17 per cdnfiotoria’s gross value of
agricultural production in 2001-02, and in 2003#0dccounted for 30 per cent of the
state’s direct agricultural exports.

Up-country storage and handling in Victoria

The up-country storage facilities are largely colhéxd by three firms: ABA,
GrainCorp and AWB GrainFlow (a subsidiary of AWB).

°L ABARES (2011)Australian Crop Reportreport no. 157, February 2011.
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% Victoria Department of Primary Industries (20@85jorities for Action: Victoria’s Grain Industry
p. 2.




Approximately 76 per cent of wheat receivals inteia were handled by GrainCorp
between 2001-02 and 2005-06, achieved with a n&tafoiwo sub-terminals, 27
primary sites and 63 storage sites. Sixteen pdneas handled by AWB Grainflow
which owns and operates five receival sitéEhe remainder was handled by ABA at
its four receival sites, and Viterra which also r@pes two up-country receival sites in
Victoria. An increasing proportion of grain destinier the domestic market is being
stored on-farm and transported to market by road.

Transportation in Victoria

The majority of Victorian export grain is movedgort by rail. Rail has significant
advantages over road for transporting export graiit can transport larger volumes
in shorter periods to meet shipping requirementsraimimise at-port storage.
However, transport to port by road has been inangasnce the deregulation of the
wheat industry?

A large amount of the Victorian rail network is @&d gauge network. The
Melbourne and Geelong port terminals both have daage rail access, while the
Portland terminal has only standard rail gauge sscdeollowing the withdrawal of
Pacific National from the management of Victorifxsight lines, El Zorro entered
into an agreement with AWB Grainflow to operate tinains to transport grain from
its inland facilities, while GrainCorp has entereth a five year contract with
Asciano. Viterra has a memorandum of understanditigGenesee and Wyoming to
operate one train on Victoria’s broad gauge limeisatl grain from Viterra and ABA
sites.

Port terminals in Victoria

There are three export grain terminals in Victori@amely, Melbourne Port Terminal,
Geelong, and Portland. Melbourne Port Terminal @léton dock in the port of
Melbourne is owned by a joint venture of ABA and BWvith each owning 50 per
cent. ABA has operational management and contrtii@ferminal, and during 2010
ABA became a wholly-owned subsidiary of Sumitomagooation. Both Geelong
and Portland are owned and operated by GrainCorp.

Melbourne Port Terminal was commissioned in 2000 fzas 20 steel bins of various
sizes holding a total of 48 000 mt stordyé.is designed to operate as a high
throughput just-in-time facility, and typically hdies prime grades of wheat, as well
as barley, canola and rice. On average, approxiyna@eper cent of wheat exported
from Victoria is shipped from Melbourne Port Termif’

Geelong is the largest of the terminals in termstofage, with a total vertical storage
capacity of 225 000 tonnes (wheat equival&ht) has 99 concrete silos and 66 inner
spaces, and can therefore provide a high degreegoégation between types and
grades of grain. As well as grains and pulses, @geterminal handles woodchips
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Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 11.
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and imports of fertiliser. Geelong is the largegtional port in Victoria and an
important hub for the movement of cargo into antadictoria. It is situated at the
western end of Port Phillip Bay, in reasonably elpsoximity to Melbourne Port
Terminal (50 km).

The Portland grain terminal facility is situatectire far west of Victoria near the
border with South Australia (approximately 300 kionfi Geelong Port and 350 km
from Melbourne Port Terminal). It is a deep-watealkiport strategically located
between the ports of Melbourne and Adelaide. tihésinternational gateway for the
Green Triangle Region, an area with an abundanoatafal resources and exports
grain, woodchips, logs, aluminium ingots and liee&t while import commodities
are alumina, liquid pitch and fertiliser produckée port is served by rail as well as
by road which bypasses the City of Portland toval®gl-hour access. No wheat has
been exported from the Portland terminal during20@8-09 and 2009-10 seasdhs.

1.2.2 New South Wales

Grain production in New South Wales

New South Wales is Australia’s second largest goainiucing state and supplies
around 29 per cent of the country’s wh¥4fTotal wheat production was 5.3 mt in
2009-10, which is around 1.6 mt less than whatpvaduced in the 2008-09 season.
The area planted to wheat in New South Wales i©Z20lis estimated to have fallen
to just under 4 million hectares. Wheat producfmmthe 2010-11 season is estimated
at 10.6 mt, which represents a substantial increaggevious season$.

Grain production in New South Wales is widely dizited and reliant on well
coordinated storage and transportation links atdsdr The storage and transportation
links are also integrated with port facilities.

GrainCorp divides grain production and storagdhedastern States into three areas:
the Southern, Central and Northern Divisions. Tiargmarket in New South Wales
is covered by the Central and Northern Divisiongh\grain produced and stored
from Brocklesby in New South Wales’ south to Coob#amn the State’s north being
exported or shipped through GrainCorp’s Port Kengiodan terminal. Grain produced
and stored in areas from Weemelah and North St#eimorth of New South Wales
to Merriwa further south is trafficked through Gr@orp’s Newcastle grain terminal.

Up-country storage and handling in New South Wales

Three companies own and operate the majority oh gitarage and handling facilities
in New South Wales. GrainCorp handled approxima@lper cent of the state’s
wheat receivals for the five years to 2005-06. Tas achieved through a network of
sub-terminals (with a combined storage capacity.®imt), over 30 primary sites
(which are permanently staffed and handle the rgjof the grain), and over 60
storage sites (which either handle the variablengmep or are exclusively designated
for particular grain commodities or domestic custosi- >

% Wheat Exports Australia (201®009/10 Marketing Year: Report for GrowgBecember, p. 13.
100 ABARES (2011)Australian Crop Reportreport no. 157, February 2011.
101 ipa
ibid.
192 Allen Consulting Group (200&ompetition in the Export Grain Supply ChaMarch, p. 9.




The second largest storage and handling compaNgw South Wales is AWB
Grainflow, which handled approximately 14 per ceithe state’s wheat receivals
between 2001-02 and 2005-06. The company has i®ggatres in New South
Wales.

Australian Bulk Alliance (ABA) is the smallest dfe three storage and handling
companies in New South Wales. It owns four recesitak in the state located in the
Riverina and the South West, which handled apprateiy 3 per cent of the state’s
wheat receivals between 2001-02 and 2005%%6.

Transportation in New South Wales

Rail is the dominant method of transporting graonf receival sites in New South
Wales. The average export haul distance in NewtSdlales is around 450 km and
the industry relies heavily on rail to move at te2@ per cent of exports and about 75
per cent of wheat for millind?* The volume of annual grain exports from New South
Wales ranges from less than 1 mt to over 3%Exports are sourced largely from the
northern and south-western regions.

Rail also serves a large percentage of domestiadénwith flour mills and feed

mills regularly requiring 1mt of wheat and otheaigis delivered by rail. The largest
mill is at Manildra in the central west which conses over 2 000 tonnes of grain per
day from the surrounding regidff

Concern over the NSW rail network’s ability to hdndn increase in grain rail freight
led to the announcement of an audit and a revieMesd South Wales grain freight in
October 2008 by the Federal Department of Infrastine, Transport, Regional
Development and Local Government. The final rep@s released on 21 October
2009 and contained eighteen recommendations dekigreipport the industry’s
access to reliable, well maintained transport stfiecture, including:

stabilising specific branch lines, and appropra@ist-sharing arrangements
between the NSW government and owners for upgradingstructure

a review of access charges to determine an apptepeivel of user contribution
to ongoing maintenance of the network

investigating options to address capacity condsain the track to Newcastle

that the branch line network should remain in pubilvnership, with management
and maintenance consolidated in the hands of ARTC

planning a dedicated grain road network to supiailrt
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a government/industry grain logistics coordinatypaup, which would assist in
managing the challenges of bumper harvests andspealemand®’

Port terminals in New South Wales

There are two port terminals for bulk grain exporiNew South Wales, both operated
by GrainCorp.

The terminal located at Carrington in Newcastle d\axall storage capacity of

164 400 tonnes. It is serviced by both road arichrad can handle bulk exports of
wheat, barley, oilseeds, legumes and sorghum. HBnen@ton terminal also receives
and stores bulk orange juice under refrigeratiahiarthe largest facility of this type

in Australial®®

The terminal at Port Kembla (near Wollongong) hast®rage bins and a storage
capacity of 260 000 tonnes. Port Kembla is servimedoth road and rail, and at the
time of completion in 1989 was considered to bentlest advanced grain elevator in
the world. The terminal can handle bulk exportalbtereal grains, sorghum,
legumes and oilseed®’

1.3 Industry structure — submissions

1.3.1 ABA 2010 Submission
Regarding its position in the bulk wheat export ker ABA submitted to the ACCC
that:

it is the only independent provider of port ternlis@rvices in Australia and that
all other providers are part of an integrated eptreat supply chain

the Melbourne Port Terminal competes directly wtd Geelong Port

it is the only port terminal services provider tbaerates in a competitive
market'*°

1.3.2 GrainCorp 2009 Submission

GrainCorp submitted to the ACCC in 2009 that unlikestern Australia and South
Australia, the Eastern Australian Grain marketighly complex and fragmented,
where:

in excess of 10 000 active grain growers produoarat 15 mt of grain annually.
Wheat represents around 60 per cent of this graidyztion

there is significant production and consumptionalality. No other grain
producing country experiences such variability fiaiig production. Accordingly

197 Department of Infrastructure, Transport, Regidbavelopment and Local GovernmeNSW

Grain Freight Review — Final Repoi$eptember 2009, pp. 8-14
GrainCorp Operation®ort Operations2010, pp. 10-11
109 i
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10 ABA, 29 November 2010, p. 2.
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the ‘residual’ bulk export volumes are highly véae where GrainCorp’s annual
bulk grain exports can range from 0.8 to 10 mt

Eastern Australia is serviced by over 40 mt of ¢oustorage, comprising of
GrainCorp, AWB, ABA, ABB (now Viterra), other indepdent storage providers
and on farm storage. GrainCorp receives on avé&ageof grain, which accounts
for approximately 60 per cent of grain produced

a large number of grain traders aggressively coenfetthe purchase of wheat
from growers to supply both domestic and exportarasers, as well as trading
between each other for the purposes of speculamhmanaging customer orders
and logistics—this means that the ownership ofatheat may change hands
many times through the supply chain

the distinguishing feature of the grain and whedustry in Eastern Australia is
the primary focus in the supply of grain to domestistomers. Domestic end
users have ‘first call’ on grain produced, curremtbnsuming at least 9.5 mt of
grain annually. GrainCorp handles around 4.5 nttavhestic grain, around 45 per
cent of grain consumed domestically

the export market consumes the ‘residual’ graim haot consumed locally. This
is handled at GrainCorp export terminals, MelboUPoet Terminal and via the
expanding container market. GrainCorp handles ena@e 4 mt of bulk grain, of
which 80 per cent is generally whéeat.

GrainCorp also provided answers to several quesposed by the ACCC. Their
answers included the following points:

Rail is, in almost all circumstances on the eaastdhe most efficient and cost
effective means of moving grain to port.

Evidence given by WEA to the Senate Estimates IHgarh 25 May 2009
included that ‘there is grain travelling from Quskamd down to Victoria..*?

There are key differences between grain growingremdlling industries in the
northern hemisphere and in Australia:

The geographical distribution of northern hemisphgnain growing regions
and the tonnages (higher) and volatility (lowerpodduction there make
infrastructure service provision a significantlyfeient commercial
proposition. The development of grain handlingasfructure in Europe has
been significantly different from the growth of timelustry in Australia. The
Australian industry is shaped by its history a®blection of statutory
organisations and the 69 year presence of thewsdiat export monopoly.

Therefore it is not relevant to compare the stnectf service provision in the
northern hemisphere to that available in Austrafiss an apples and oranges
comparisornt?

11 GrainCorp Operations LimiteGubmission to the ACG@5 April 2009, para. 4.1, p. 14.
12 parliament of Australia, HansaiSienate Standing Committee on Rural and Regionair&\&nd
Transport 25 May 2009, p. 54.




1.3.3 GrainCorp 2010 Submission

GrainCorp’s submission to the ACCC in 2010 states the eastern Australian grain
industry is a highly competitive commodity markehere:

the supply of grain to domestic customers is tlmanry focus. Eastern Australia
produces 17 mt of grain crop annually, of whichnifOis consumed domestically
and 7 mt is exported

of the 7 mt exported annually from eastern Ausdtddimt is in bulk and 2 mtis in
containers

of the 5 mt bulk exports, 4 mt is exported via G&orp’s bulk elevators and 0.5-
1 mt is exported from the Melbourne Port Termiftal.

GrainCorp also provided information around chartgesapacity:

Total GrainCorp terminal capacity for the 2010-#ason increased from 12 mt
pato 15.12 mt. This was achieved through improvemia supply chain
efficiency, including improved rail, road and shipgp accumulation planning and
execution.

Total eastern Australian bulk grain export capapvill expand to approximately
20 mt following completion of new project and updga.

Capacity expansion projects for bulk and contagram export include:

commissioning of the Wilmar Gavilon former sugapent terminal in
Queensland, which will add 0.5 mt of bulk exporigrcapacity

upgrade of the former Dunavant Cotton grain stoeagkcontainer packing
capacity at Moree and Narrabri, which will increasatainer export capacity
by 0.5 mt

the P&O berth at Kooragang Island, Port Waratdieatcastle, and the
Lascelles Wharf Project at Geelong, which togetti#radd up to 2 mt of bulk
elevation capacity™

1.4 Regulatory Regimes

The Melbourne Port Terminal currently does not haavéACCC access undertaking
in place. However, on 23 December 2010 Australialk Blliance submitted an
access undertaking for the Melbourne Port Terntm#he ACCC for assessment.

Access to GrainCorp’s port terminals for the expdtbulk wheat has been regulated
since 1 October 2009 via an access undertakingptertéy the ACCC.

13 GrainCorp Operations LimiteGupplementary submission to the AGR& June 2009, pp. 23-25
14 GrainCorp Operations Limite§ubmission to the ACC22 September 2010, pp. 3-4.
15 ibid., pp. 3-4, 9.




The regulatory framework applying to port termiopkrators under state-based
regulation in Victoria is outlined below.

1.4.1 State-based regulation in Victoria

In 1995, as part of the privatisation of the Gifalavator Board, the Victorian
Government introduced specific legislation in tben of theGrain Handling and
Storage Act 199%Vic) to regulate specific prescribed grain shifgpservices at
Portland and Geelong. The purpose of this leg@tas to promote competition in the
storage and handling of grain, ensure chargesaararid reasonable, and ensure
reasonable access to grain facilities.

Following amendments made in 2003 to the Grain Hiagénd Storage Act, direct
price regulation of the services at the ports o#lGeg and Portland was replaced by a
negotiate-arbitrate access regith®Under the new framework, GrainCorp, the
owner/operator of the regulated terminals, wasireduo provide access to its export
grain handling and storage facilities on ‘fair aedsonable terms’. Under the access
regime, an access seeker can request an accegteptovprovide it with prescribed
services from a significant infrastructure facility

Under the Grain Handling and Storage Act, the ES@sponsible for the regulation
of significant infrastructure facilities in the iastry of facilitating the export shipping
of grain. Section 14 of the Grain Handling and &ger Act sets out the specific
objectives of the ESC in regulating the grain hangdand storage industry:

to promote competition in the storage and handbingrain

to protect the interests of users of the grain hag@nd storage facilities in terms
of price by ensuring that charges across userslasdes of services are fair and
reasonable

to ensure users and classes of users have fareasdnable access for grain to the
port facilities whilst having regard to the compiggness and efficiency of the
regulated industry.

Also under the Grain Handling and Storage Act,EB€ is confined to resolving
access disputes between access seekers and acsedsrp and to arbitrate any
disputes over the conditions of access that cootde resolved through commercial
negotiation. Under the negotiate/arbitrate framéwtire ESC will only make a
determination concerning prices if notified thattfges cannot agree on terms and
conditions of access to the prescribed services.

In January 2008, ABA and GrainCorp made an appdinagb the ESC for general
access determinations (seeking approval of thegsexpundertakings) under section
19 of the Grain Handling and Storage Act. The Ef&@l determination (16 April
2008) was not to make general access determinatairdy on the basis that the ESC

16 Regulation of prices for prescribed services diasontinued on 9 October 2003.
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was not satisfied that the access providers sultstgraddressed the specific
requirement of the ESC as to non-discriminatoryeast'’

In May 2009, the ESC released its final reviewh# Yictorian grain handling and
storage access regime, which considered whethessacegulation through the Act
should continue to apply to any or all bulk graantling terminals in Victoria, and if
so what changes would need to be made to the Aaridore that it could be certified
as an effective state-based access regime.

The ESC previously found that increased competibetveen facilities had reduced
the need for regulation, and the ESC was not caedthat the risk of misuse of
market power was sufficient to warrant the conttraraof access regulation. The
ESC recommended that the Grain Handling and Stokageease to apply on 1
October 2009 in order to ensure a smooth transitdaderal regulatory
arrangements.

In accordance with this recommendation, on 28 eipée 2009 the Minister for
Finance, Workcover and the Transport Accident Cossian determined that the
facilities used for grain bulk handling in the moaf Geelong, Melbourne and
Portland are no longer 'significant infrastructtaeilities'. The effect of this
determination is that the Grain Handling and SterAgt regulatory framework
ceased to apply to those ports from 1 October 2689.

1.5 The Productivity Commission inquiry

The Productivity CommissiorPC) conducted an inquiry into wheat export marketing
arrangements, publishing its final report on 1 20¢0. In its final report, the PC
stated that access to port terminal facilitiesespnted the most significant issue in its
inquiry, and that the ability of wheat exportersatxess port terminal facilities is
critical to the success of the deregulated market.

The PC identified several characteristics partictdahe wheat export industry in the
eastern states:

A significant proportion of wheat is consumed ddimaby. Wheat is exported
and consumed domestically. Wheat destined for doocn@sirkets is often
delivered directly from farms to end uséfd.

Bulk wheat transport faces competition from transpocontainers and bags.
The bulk supply chain competes with exports in am@rs and bags and the
storage and transport of grain for sale in the daimenarket™?* There is also a
wider choice of storage service providers in th&tera states as the major bulk

17 Section 17(1) of the GHS Act states that a prawidust provide access to the prescribed services

on fair and reasonable terms and conditions. Stibse@®) states that the terms and conditions of
access must not vary according to the identithefgerson seeking access.

Essential Services Commissidtgview of the Victorian Grain Handling and Storaress
Regime Final Report, May 2009, pp. 11-12.

Productivity CommissioriWheat Export Marketing ArrangemenReport no. 51, 2010, Canberra,
p. 173.

120 ibid., p. 255.

21 ibid., p. 68.
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handlers storage networks overlap to some extadtcampete with independent
storage providers??

Bulk wheat storage faces competition from on-faionagje. The east coast
typically has more private on-farm storage, monagetition in bulk handling
facilities and more contestability in the supplyihthan the west coasSt Major
bulk handler storage capacity is approximately 2@&na on farm storage is 12
mt.*** The trend toward on-farm storage began prior tegldation, but it is
likely that a deregulated environment gives inceglascentives for growers to
use on-farm storag®® Since deregulation, uneconomic bulk storage fasli
have been closed down due to the increase in agteebcosting?®

There may be competition in provision of port sesiBulk grain export
terminals in New South Wales, Victoria and Soutlsthalia operated by
GrainCorp, Melbourne Port Terminal and Viterra iareclatively close proximity
and might compete for some grain throughiit.

The share of wheat transported by road has incréasktive to rail transport.
Prior to deregulation, 80-100 per cent of exporeathwas transported by rail in
the eastern states, excluding road transport feom fo bulk receival sites. Since
then it is likely that the share of grain transpdrby road has riséf® This is
partly a result of the privatisation of rail andelgulation of the wheat export
industry, as:

the cost efficiency of road compared with rail 8part has improved due to
investment in road infrastructure and increase@dcigpof heavy vehicles.

competition in the wheat export market puts inoedgsressure on peak
periods, resulting in increased use of trucks muwaction with rail transport.

more cost reflective freight rates are being seisscthe different segments of
the network. This has meant that in some areastraadport is now more cost
effective’®

Investment in transport infrastructure is likelylie required in the futuréhe
Productivity Commission suggested that a thorouggt-benefit analysis, taking
into account the economic and social costs andfiteiéroad and rail use, is
required.*°
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2 Appendix: Legislative Framework

2.1 Access test

TheWheat Export Marketing Act 20@8th) WEMA ) came into effect on 1 July
2008. The WEMA and associated transitional legstateplaced the Export Wheat
Commission with a new statutory body, Wheat ExpArstralia {VEA), which has
the power to develop, administer and enforce areddation scheme for bulk wheat
exports, including the power to grant, vary, suspbencancel an accreditatiort.

Under the WEMA, parties without WEA accreditatiae @rohibited from exporting
wheat in bulk from Australia. Parties seeking adite¢ion as bulk wheat exporters
must be deemed by the WEA to be ‘fit and propevYiigregard to certain criteria.
The WEMA further provides that parties seeking buheat export accreditation that
also provide ‘port terminal services’ (Port Termi@gperators) must satisfy an
additional ‘access test'.

Part of the ‘access test’ is linked to Part lllAtbé Competition and Consumer Act
2010(Cth) (Act), (previously thelrade Practices Act 197dCth)). The relevant part
of the access test will be satisfied if either:

the ACCC has accepted from a person who owns oatgsea port terminal
facility used to provide a port terminal serviceaatess undertaking under
Division 6 of Part IllA of the Act, and that undaking relates to the provision to
accredited wheat exporters of access to the pwonirial service for purposes
relating to the export of wheat; or

there is in force a decision under Part Il1A of thet that a State or Territory
regime is an ‘effective access regime’ and thaimegprovides for access to the
port terminal service for purposes relating togkport of wheat.

Under the ‘access test’ providers of port terms®lices must also comply with
‘continuous disclosure rules’ set out in subsect#id(d) of the WEMA. In summary,
the continuous disclosure rules require the Pomtnireal Operators to publish on their
website:

their policies and procedures for managing demangdrt terminal services
(generally known as Protocols)

a statement, updated each business day, settingroahgst other things, the
name of each ship scheduled to load grain usingt@oninal services, the
estimated date on which grain will be loaded ift® $hip, the date on which the
ship was nominated and the date on which the ndinimaas accepted (this
statement is commonly termed the Shipping Stéf).

ABA has submitted its Proposed 2011 UndertakinpécACCC pursuant to Part IlIA
of the Act for the purpose of satisfying the acdess.

131 The relevant transitional legislation is Wheat Export Marketing (Repeal and Consequential
Amendments) Act 20(Eth).
132 See subsection 24(4) of the WEMA for detail altbetcontinuous disclosure rules.
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2.2 Productivity Commission inquiry

The Productivity Commission (PC) completed an ingjinto the wheat export
marketing arrangements following the deregulatibthe industry. The PC has
provided a final report to the government, whictsweleased on 1 July 2010. The
report made several findings and recommendatioocijding:

The accreditation scheme has facilitated a smaoattsition but the benefits will
rapidly diminish in the post-transitional phasecheglitation and WEA should be
abolished on 30 September 2011.

The access test has provided greater certaintydders and made access easier,
more timely, and less costly compared to relianc@art IlIA of the Act. The
access test should remain in place for a furtheetiears until 30 September
2014.

The benefits of the access test will diminish aodld become costly in the long
term. Therefore, from 1 October 2014 regulated sss@ould rely on Part IlIA of
the Act supported by mandatory disclosure and antaly code of conduct.

The full report is available on the PC website at:

http://www.pc.gov.au/projects/inquiry/wheatexpaport

As at the date of release of this Draft Decisibe, government has not yet responded
to the PC’s report.

2.3 Legal test for accepting an access undertaking
under Part IlIA

Part IlIA of the Act establishes a regime to asistl parties to obtain access to
services provided through facilities with naturadmopoly characteristics to promote
competition in upstream or downstream markets.

Part IllA provides three main mechanisms by whicbess can be obtained to
infrastructure:

declaration of a service (under section 44H) abdration (under section 44V);

access undertakings and access codes (under setiddA and 44ZZAA
respectively); and

decision that a State or Territory access reginaéfective (under section 44N).

In relation to access undertakings, a provider &r&ice (or a person who expects to
be the provider of a service) may give an undengko the ACCC in connection with
the provision of access to the service. An undertpinay specify the terms and
conditions on which access will be made availablthird parties. The ACCC may
accept the undertaking if it thinks appropriateltoso after considering the matters
set out in subsection 44ZZA(3).

14



If the ACCC accepts the undertaking, the provideeguired to offer a third party

access in accordance with the undertaking. An aagedertaking is binding on the
access provider and is able to be enforced in gaeial Court upon application by
the ACCC.

An undertaking may be withdrawn or varied at anyeti but only with the ACCC’s
consent.

In assessing a proposed access undertaking undéilRaf the Act, the ACCC
must apply the test set out in subsection 44ZZA{B)ch provides that the ACCC
may accept the undertaking if it thinks it apprapgito do so, having regard to the
following matters:

the objects of Part llIA of the Act, which are to:
promote the economically efficient operation ofe @$ and investment in the
infrastructure by which services are provided, ¢bgrpromoting effective
competition in upstream and downstream markets; and

provide a framework and guiding principles to errege a consistent
approach to access regulation in each industry;

the ‘pricing principles’ specified in section 44ZE®f the Act (see further
below);

the legitimate business interests of the providé¢he service;

the public interest, including the public intergshaving competition in markets
(whether or not in Australia);

the interests of persons who might want accedsetgérvice;

whether the undertaking is in accordance with aes& code that applies to the
service; and

any other matters that the ACCC thinks are relevant

In relation to the pricing principles, section 44ZX of the Act provides that
regulated access prices should:

be set so as to generate expected revenue foukated) service that is at least
sufficient to meet the efficient costs of providiagcess to the regulated
service or services; and

include a return on investment commensurate wethréigulatory and
commercial risks involved; and

that access price structures should:

allow multi-part pricing and price discriminatiornen it aids efficiency; and
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not allow a vertically integrated access provideset terms and conditions
that discriminate in favour of its downstream opierss, except to the extent
that the cost of providing access to other opesathigher; and

access pricing regimes should provide incentivesdoce costs or otherwise
improve productivity.

2.4 Other matters

The ACCC considers that the regulatory scheme ksttald by the WEMA, and the
rationale for the inclusion of the access teshengtatute are, under section
4477ZA(3)(e), matters relevant to the current decisi

In particular, the ACCC acknowledges Parliamenttention in introducing the
access test, which was to ensure that accredijgattexs provide fair and transparent
access to their facilities to other accredited etgrs. As the Explanatory
Memorandum states, the WEMA access test is:

...intended to ensure that accredited exportersotlvator operate port
terminal facilities provide fair and transparentegs to their facilities to other
accredited exporters. The test aims to avoid regioonopolies unfairly
controlling infrastructure necessary to export whedulk quantities, to the
detriment of other accredited export&ts.

Further, in the second reading speech, the mirssaed that ‘unless all exporters can
obtain access to these critical facilities on &aid reasonable terms then one of the
major objectives of the policy could be frustrat&l.

The ACCC also acknowledges that Parliament’s iiarto promote competition in
the export of bulk wheat has various dimensiondufing:

the promotion of competition between marketergtieracquisition of bulk wheat
from growers;

the promotion of competition between exportersherexport of wheat from
Australia; and

the concomitant promotion of competition for asatenl products and services,
such as supply chain services and grower services.

The ACCC further acknowledges Parliament’s recagmithat the promotion of
competition in the form described may potentiakylimited by anti-competitive
conduct associated with port terminal facilitiesd @ahat the inclusion of the access
test demonstrates a clear intention to legislatesmes to mitigate the possibility of
such conduct undermining the broader intent ofegeslation.

The ACCC also considers that the 2009 Undertakimgs relevant matter under
s. 44ZZA(3)(e) in the assessment of ABA’s Propddadertaking. Through the

133 Explanatory Memorandum, Wheat Export Marketintj 3008, p. 31.
134 commonwealthParliamentary DebateHouse of Representatives, 29 May 2008, 3860 (Tony
Burke, Minister for Agriculture)
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operation of the 2009 Undertakings the ACCC haseghinsight as to the effect of
Part IllA access undertakings across the wheatrexpaustry in practice. The ACCC
considers that this experience is relevant to sessment of ABA’s Proposed
Undertaking and the Proposed 2011 Undertakingseobther port terminal operators.

2.5 Recent changes to Part IlI1A

TheTrade Practices Amendment (Infrastructure AccessPB10 (Cth) took effect
on 14 July 2010 and introduced changes to Partdfithe Act, including to the
procedures set out in Part IlIA for the assessrokatcess undertakings.

2.5.1 Timeframes for ACCC decisions and stopping the cloc k

Subsection 44ZZBC(1) of the Act now provides tiat ACCC must make a decision
on an access undertaking application within théopesf 180 days starting at the start
of the day the application is received (referredsdthe expected period’).

If the ACCC does not publish a decision on an axoeslertaking under
section 44ZZBE of the Act within the expected pdyib is taken, immediately after
the end of the expected period, to have:

made a decision to not accept the application; and

published its decision under section 44ZZBE ande#sons for that decision: see
subsection 44ZZBC(6).

The changes to the Act also introduce provisiomsstopping the clock’ that mean
certain time periods are not taken into accountnwdetermining the expected period
(see subsection 44ZZBC(2)). In particular, the AQG&y disregard a period:

by written agreement between the ACCC and the aquewider, and such
agreement must be published: subsections 44ZZB&(8);

if the ACCC gives a notice under subsection 44ZZB0Aequesting information
in relation to the application;

if a notice is published under subsection 44ZZBDxiL)ting public submissions
in relation to the application;

a decision is published under subsection 44ZZCBéérring consideration of
whether to accept the access undertaking, in wirale part, while the ACCC
arbitrates an access dispute.

2.5.2 Amendment notices

Subsection 44ZZAAA(1) provides that the ACCC mayegan ‘amendment notice’ in

relation to an undertaking before deciding whetbeccept the undertaking.

An ‘amendment notice’ is a notice in writing to thecess provider that specifies:

the nature of the amendment or amendments (thedgexl amendment or
amendments’) that the ACCC proposes be made tortiertaking; and
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the ACCC'’s reasons for the proposed amendment endments; and

the period (the ‘response perigdvithin which the person may respond to the
notice, which must be at least 14 days after tlyetlia notice was given to the
person: see subsection 44ZZAAA(2).

An access provider may give a revised undertakimgsponse to the notice (within
the response period), incorporating amendmentsested in the notice, and provided
that undertaking is not returned to the provideth®yACCC, that revised undertaking
is taken to be the undertaking the ACCC is assgssider Part llIA: see subsections
447ZAAA(5) & (7). In other words, the access praaiagnay ‘swap over’ the revised
undertaking for the original undertaking if it agseto the amendments suggested by
the ACCC in the notice.

If the access provider does not respond to theaaetithin the response period, it is
taken to have not agreed to the proposed amendmdigection 44ZZAAA(8). If the
access provider provides a revised undertakingiicatporates one or more
amendments that the ACCC considers are not ofdahee proposed in the
amendment notice, and which do not address themsdsr the proposed
amendments given in the amendment notice, the A@Q&: not accept the revised
undertaking and must return it to the provider withl days of receiving it:
subsection 44ZZAAA(6).

The ACCC is not required to accept the revised taklieg under section 44ZZA
even when it incorporates amendments (see subsetitiZ AAA(9)) and does not
have a duty to propose amendments when considehether to accept the
undertaking (see subsection 44ZZAAA(10)).

2.5.3 Other changes

Information requests

Subsection 44ZZBCA(1) provides that the ACCC mae@ person a written notice
requesting the person give to the ACCC, withinec#ped period, information of a
kind specified in the notice that the ACCC conssdaiay be relevant to making a
decision on an access undertaking application.

As noted above, the period within which the ACCQuests information constitutes a
clock-stopper.

Fixed principles

Section 44ZZAAB of the Act now provides that anesx undertaking given to the
ACCC under subsection 44ZZA(1) may include one orenterms that, under the
undertaking, are fixed for a specified period (kmaas ‘fixed principles’). Such
principles must extend beyond the term of the ula#terg: subsection 44ZZAAB(3).
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Annexure: Draft amendment notice



Section 44ZZAAA(1) Amendment Notice

The Australian Competition and Consumer Commis¢AdDCC) gives this
amendment notice to Australian Bulk Alliance Ptgd (ABA) under section
4477AAA(1) of theCompetition and Consumer Act 20Txh) (Act).

The ACCC may issue an amendment notice settingropiosed amendments to an
undertaking given to the ACCC under section 44Z2Aflthe Act. On 23 December
2010, ABA gave the ACCC an undertaking under sactdZZA(1) of the Act
(Proposed Undertaking).

The ACCC'’s proposed amendments to the Proposedrtaikdey, including the

reason for each proposed amendment, are set thus inotice. Part 1 of this notice
sets out the proposed amendments to the genara tdrthe Proposed Undertaking,
Part 2 sets out the proposed amendments to theathai Port Terminal Services
Agreement in Schedule 1 and Part 3 sets out th@peal amendments to the Loading
Protocol in Schedule 5.

In suggesting the amendments to the Proposed Whkateyt the ACCC has had

regard to the matters listed in section 44ZZA(3)hef Act, including in particular the
legitimate business interests of ABA (section 44ZZ#a)) and the interests of access
seekers (section 44ZZA(3)(c)).

Typographical errors in the Proposed Undertakirdy&chedules should be corrected,
and cross references to amended clauses shoufubbéed.

ABA has until 5pm on XX XXXX 2011 (‘due date’) tespond to this notice. ABA
may give the ACCC a revised undertaking incorpagathe proposed amendments in
response to this notice. If ABA does not respondheydue date, the proposed
amendments are taken to not be accepted by ABAnACCC will proceed to

make its decision on whether to accept the Proposeiértaking.




1 Proposed Undertaking — general terms

The following proposed amendments relate to vargarseral provisions of the
Proposed Undertaking.

1.1 Proposed amendment

Clause 3.2, insert the following —
Priority

To the extent of any inconsistency between themteghms outside of the
Schedules take priority over the terms in the Suolesd

Reasons

The Proposed Undertaking should contain a clausegeut the order of priority of
the general terms of the Proposed Undertaking lem&thedules. This will assist in
providing clarity and certainty to ABA and accessleers, which are relevant factors
under s. 44ZZA(3) of the Act, regarding the openmaif the Proposed Undertaking.
This is considered further in section 4.3.4.3 ef dnaft decision.

The ACCC notes that the insertion of this new a@aBl? would result in the existing
clause 3.2 ‘obligation to procure’ being renumbeckedise 3.3.

1.2 Proposed amendment

Clause 4.2, delete the existing clause and insertailowing —
Expiry
This Undertaking expires on the earlier of:

(a) 30 September 2013; or

(b) the day the ACCC consents to ABA withdrawing thedehtaking in
accordance with Part IlIA of the CCA.

Reasons
The existing clause 4.2 set a term of one yeath®iProposed Undertaking and
included provisions for its automatic expiry in teent that either:

ABA or a related body corporate ceased to be amefitted Wheat Exporter
under theWheat Export Marketing Act 20@8th) (WEMA);

The WEMA is amended such that an Accredited Wh&pbEer is no longer
required to have in place an access undertakingrupart 111A of the [CCA] in




relation to access to any of the Port Terminal 8esvfor the purposes of
maintaining accreditation under that Act.

A one year term is not appropriate as it is uniikelallow sufficient time for

effective negotiation of access agreements betw@and access seekers to occur.
It is also not appropriate that the Proposed Uad#terty does not specify an expiry
date as this may lead to the undertaking expirirdysaason.

ABA's draft revision proposes an expiry date ofSptember 2013. This
appropriately balances the need to provide aceasdsess with greater certainty of
access than a one year term and is reflected iprdmsed amendment. This is
considered further in section 3.3.1 of the draftisien.

Section 44ZZA(7)(b) of the Act states that an utadeng which has been accepted
by the ACCC may be withdrawn or varied at any tlméonly with the consent of the
ACCC. ABA’s inclusion of provisions in clause 42at would trigger the automatic
expiry of the Proposed Undertaking are not consistéth the requirement for ACCC
approval to withdraw an undertaking in s. 44ZZAK¥)(The automatic expiry
provisions should be removed and clause 4.2 ameasledt out above. This is
considered further in section 3.3.2 of the drattisien.

1.3 Proposed amendment

Clause 6.3, subsection (a) delete the existingselamd insert the following —

The Standard Terms are the terms and conditiorsusé@t the Indicative
Access Agreement to the extent that those termsamditions relate to the
provision of Port Terminal ServiceStandard Terms).

Reasons

The Indicative Port Terminal Services Agreementsitied as part of the Proposed
Undertaking is ABA’s Storage and Handling Agreemaeuttich relates to both port
terminal and up-country services, the latter ofchitdo not form part of the Proposed
Undertaking. It is in the interests of access seeteehave greater certainty. It is
therefore necessary for ABA to clearly distinguilkat certain provisions of the
Indicative Port Terminal Services Agreement fallhin the ambit of the Proposed
Undertaking, while others do not. This is considdrather in section 4.3.4.3 of the
draft decision.

For clarity, the Indicative Port Terminal Servidggreement should be renamed the
‘Indicative Access Agreement’. This is set out@ttson 2 below.




1.4 Proposed amendment

4

Clause 6.4, delete the existing subsection andititiszfollowing subsection (g

Within five Business Days of executing an Accesse&gnent with a Trading
Business, ABA must provide to the ACCC a copy ait thccess Agreement

Reasons

It is appropriate for ABA to provide the ACCC wighcopy of an access agreement
executed with a Trading Business of ABA. TradingsiBess is defined in the
Proposed Undertaking as a business unit or divisigkBA or its Related Bodies
Corporate which have responsibility for the tradamgl marketing of bulk wheat. This
will enable the ACCC to assess ABA’s compliancehvtiite non-discriminatory
access provisions in clause 6.4 of the Proposectiaidng, which is relevant to the
fair provision of access to third party access segla relevant consideration under s.
4477ZA(3)(c) of the Act. This is considered furthersection 4.3.3 of the draft
decision.

The existing clause 6.4(c), which provided thatA@CC could authorise a member
of the ACCC to exercise the ACCC'’s powers undeusse6.4(b), has been redrafted
by ABA in its draft revision published on the AC@&bsite, and renumbered as
clause 13(c), and is considered at proposed amanrtidinib below.

1.5 Proposed amendment

Clause 7.4, delete the existing subsection (agfwi) insert the following
provisions —

7.4 (a)(vi)

subject to clause 7.4(b), the Applicant is an Aditesl Wheat Exporter and
fully complies with the relevant legal requiremefdswheat export as set out
in WEMA and WEAS.

7.4 (b)

The eligibility requirement in clause 7.4(a)(vi)llndease to apply if the WEMA
is amended to remove the requirement that wheaireqs be accredited.
However, the Applicant must otherwise be entitieéxport Bulk Wheat, and |t
is the Applicant’s responsibility to ensure thatomplies with the relevant
legal requirements for that purpose.

>

Reasons

The existing clause 7.4(a)(vi) provides that an ligant is eligible to apply to ABA
for access under the Proposed Undertaking if ‘thpli&ant is an Accredited Wheat
Exporter and fully complies with the relevant legaduirements for wheat export as
set out in WEMA and WEAS'. WEAS is defined in theoposed Undertaking as the




‘Wheat Export Accreditation Scheme’. The existitguse should be removed and
replaced with the proposed amendment set out aocsiéow for the possibility that
Accreditation under the WEMA may not be a contiguiaquirement during the term
of ABA’s Proposed Undertaking, but ABA may still bequired to have an
undertaking in force. Access seekers should hageing certainty of access so long
as ABA'’s undertaking is in place. This is considenerther in section 3.3.3 of the
draft decision.

1.6 Proposed amendment

Clause 8.1, delete subsection (a)(iii) relatingpplication of the dispute
resolution provisions to a decision by ABA to utelally vary the prices at
which Port Terminal Services are provided undeexecuted Access
Agreement.

Reasons

Clause 18.2 of the Indicative Port Terminal Sersidgreement at Schedule 1 of the
Proposed Undertaking provides that ABA may unikgtgivary the terms of an
executed access agreement subject to certain morgditynder subclause 8.1(a)(iii) of
the Proposed Undertaking, a unilateral variatio®BWA of the prices at which Port
Terminal Services are provided under an executeggscAgreement is subject to the
dispute resolution provisions contained in thateggnent.

In its draft revision, ABA removed the unilateranation provision in clause 18.2,
and this change is reflected in proposed amendgh@rielow. It is therefore not
necessary for the dispute resolution provisiondanse 8 of the Proposed
Undertaking to apply to a variation of an accese@yent. This is discussed further
in section 4.3.4.2 of the draft decision.

1.7 Proposed amendment

Clause 8.5, subsection (b), delete the followingdse—

The ACCC may authorise a member of the ACCC to naadtecision under
this clause 8.5(b).

Reasons

The existing clause 8.5(b), which provided thatA@CC could authorise a member
of the ACCC to make a decision under clause 8.5¢x,been redrafted by ABA in its
draft revision published on the ACCC website, amtlmbered as clause 13(c), and is
considered at proposed amendment 1.15 below.




1.8 Proposed amendment

Clause 8.5, subsection (c), delete the existingseland insert the following —

If, within five Business days of receiving noticeaccordance with clause
8.5(a), the ACCC:

(1) advises each party to the Dispute in writing thabies not wish to
be the arbitrator in respect of the Dispute; or

(i) does not advise each party to the Dispute in vgitirat it wishes to
be the arbitrator in respect of the Dispute,

then subject to clause 8.5(e), the arbitration beliconducted by an arbitrator
appointed by the agreement of the parties to tispude.

Reasons

The proposed amendment to clause 8.5(c) doesteotlad intent or operation of the
clause, but suggests wording which is intendeddwigde greater clarity to ABA and
access seekers on the operation of the provisioe pfoposed amendment reflects
the drafting provided by ABA to the ACCC in the finevision, which is published
on the ACCC website.

1.9 Proposed amendment

Clause 10.1, subsection (b), delete existing clanseinsert —

A Shipping Stem (to be updated each Business Caiihg out, for each ship
scheduled to load grain using a Port Terminal $ervi

0] the name of the ship;

(i) the date when the ship was nominated to load gising a Port
Terminal Service;

(i)  the date when the ship was accepted as a shipwdeddd load grain
using a Port Terminal Service;

(iv)  the quantity of grain to be loaded by the ship gsirPort Terminal
Service;

(v) the estimated date on which grain is to be loadetthé ship using a
Port Terminal Service.

Reasons

It is not appropriate that the Proposed Undertghkivigch requires the Shipping Stem
be updated within 23 hours of any change, is inist&st with the requirements in the
WEMA, which requires that the Shipping Stem be weda&ach business day. The
proposed amendment ensures that the requiremethis Proposed Undertaking are
consistent with the requirements under the WEMA laaxsl updated drafting in




accordance with the draft revision provided by ABAis is considered further in
section 5.3.3 of the draft decision.

Port Terminal Services Protocols variation process

The following discussion relates to proposed amemisnl.10-1.13.
The Loading Protocol prescribes how ABA will operés ports regarding bulk wheat
export. ABA may vary the Loading Protocol in accamde with the process set out in

its Proposed Undertaking. The Loading Protocolatenn process requires the
following amendments to ensure the process isfairtransparent.

1.10 Proposed amendment

Clause 10.2, subsection (b), insert the followirg —

The Loading Protocol must be, and continue to lm®naprehensive statemen
of ABA'’s policies and procedures for managing dechéor Port Terminal
Services (including ABA'’s policies and procedurekating to the nomination
and acceptance of ships to be loaded using theTRartinal Services).

Reasons

Section 44ZZA(3)(c) of the Act requires the ACCChave regard to the interests of
access seekers. Access seekers require certaitity bbading Protocol, given that
the Loading Protocol is the operational documentgang how access to the port
occurs. To provide sufficient certainty to accesskers the Loading Protocol should
be a comprehensive document that encompasses/ABASE policies and procedures
for managing demand for Port Terminal ServicesoAsistent approach across all
access undertakings for port terminal servicepapriate on this issue. To ensure
clarity and certainty, the Proposed Undertakingusthexpressly provide that the
Loading Protocol must be, and continue to be, aprehensive document. This is
considered further in section 5.3.9.1 of the dilatftision.

The ACCC notes that the inclusion of this clause@equire the existing clause
10.2(b) to be renumbered as 10.2(c).

1.11 Proposed amendment

Clause 10.3, subsection (a)(iii), insert the foilogv—

(E) publishing on ABA'’s website any written respesseceived from an
interested party under clause 10.3(a)(iii)(D) withive Business Days of
receiving that response, provided that ABA is maofuired to publish any
response which it reasonably considers to contaitenal which is
offensive, confidential or otherwise inappropridepublication;




Reasons

In the interests of transparency and having retyasd 44ZZA(3)(a) and (c) of the
Act, ABA should be required to publish all writteabmissions received during the
Loading Protocol variation process. Transparensabiation will facilitate dialogue
between ABA and access seekers in the variatiotegeo This is considered further
in section 5.3.9.2 of the draft decision.

1.12 Proposed amendment

Clause 10.3, subsection (b), insert the followirg —

At any time during the consultation process undiuse 10.3(a)(iii), ABA mayf
prepare and circulate a further variation to th@ppsed changes to take into
account feedback from interested parties or froenAG8CC. To avoid doubt,
this clause does not require ABA to recommencetmsultation process undgr
clause 10.3(a)(iii).

Reasons

If the Proposed Undertaking is amended to expredlkiw ABA to amend a proposed
variation based on consultation, the variation pssowill benefit from increased
efficiency and a greater ability for ABA to respotadconsultation.

With regard to s. 44Z7ZA(3)(a) of the Act, takingetbperational nature of the Loading
Protocol into account and the importance of cetyamport operations, it is not
necessary to recommence the consultation procagzrdposed variation is amended
based on engagement between ABA and access seBkisrgs considered further in
section 5.3.9.2 of the draft decision.

The ACCC notes that the inclusion of this clausell@equire the existing clauses
10.3(b)-(d) to be renumbered as 10.3(c)-(e).




1.13 Proposed amendment

Insert new clause 10.4, Objection notice —

(a) If ABA seeks to vary the Loading Protocol in acamde with clause 10.3,
the ACCC may object to the proposed variation @it fhereof). If the
ACCC objects to a proposed variation (or part tbBret must issue a
notice to ABA stating that it objects to the propdwariation and providing
reasons for its objection. The ACCC will publistyanotice issued under
this clause 10.4(a) on the ACCC website;

(b) Any notice issued under clause 10.4(a) must betsatileast ten business
days prior to the date on which the variation gmsed to become
effective.

(c) At least five business days before issuing a natreger clause 10.4(a), thg
ACCC must provide ABA with a draft notice statirmgt it objects to the
proposed variation and providing reasons for ijectinn.

(d) In issuing a draft notice under clause 10.4(c) fana notice under clause
10.4(a), the ACCC must have regard to whether thpgsed variation:

(i) is material; and/or

(i) amounts to a breach of the anti-discrimination miow in clause 6.4
and/or the no hindering access provision in cldiisB.

(e) The ACCC may withdraw a draft notice issued undiense 10.4(c) or a
notice issued under clause 10.4(a) if in all tmewnstances it becomes
aware that the reasons specified in the draft easisued under clause
10.4(c) or the notice issued under clause 10.4{dymger exist.

() If the ACCC issues a notice under clause 10.4(BA Avill, within three
business days:

(i) withdraw the proposed variation and commence avaation process
and place a notice to that effect in a promineat@lon the ABA
website and notifying the ACCC in writing; or

(i) withdraw the proposed variation and confirm théustaf the existing
Loading Protocol by publishing a notice in a proemnplace on the
ABA website and notifying the ACCC in writing.

Reasons

Considering the scope of matters ABA could amemnaluph a Loading Protocol
variation process, it is necessary to introducesahanism for the ACCC to object to
a proposed variation.




The ACCC'’s power to issue an objection notice wdaddliscretionary and be limited
to variations that are:

1. material in nature; and/or

2. amount to a breach of the anti-discrimination aba@gt and / or the no
hindering access clause (which would be renumbasedfause 10.5).

The ACCC notes that certainty, flexibility and tilmess regarding the operation of
the Loading Protocol are of critical importancejay that the Loading Protocol is the
document by which the port operates. However, theabion notice is a timely
mechanism necessary to ensure that the Loadingddtas not used to discriminate
or hinder access. The ACCC considers this is aaalefactor with regard to

S. 44Z7A(3)(c) of the Act.

The objection notice is not onerous, particulagyttee process requires that a draft
objection notice be given to ABA, allowing ABA tladility to address the ACCC’s
concerns before reaching the stage of the formakttbn notice.

The power to issue an objection notice will noerfgre with port operations when
proposed variations do not give rise to concerriBiwihe limited criteria above. This
is considered further in sections 5.3.9.3 and $439the draft decision.

The ACCC notes that if this proposed amendmendaopied, the existing no
hindering access clause 10.4 in the Proposed Ualdiegtwould be renumbered
clause 10.5.
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1.14 Proposed amendment

Clause 12, delete the existing clause and inserfiollowing —
Report on Performance and Capacity Indicators

(a) ABA will publish the following key service performae and capacity
indicators:

(1) in the case of the period from 1 October 2011 td/&tch 2012, by
no later than 31 May 2012;

(i) in the case of the period from 1 April 2012 to Ip&mber 2012,
by no later than 30 November 2012;

(i) in the case of the period from 1 October 2012 td/&tch 2013, by
no later than 31 May 2013;

(iv)  inthe case of the period from 1 April 2013 to Ip&mber 2013,
by no later than 30 November 2013,

in each case, providing details on the following kervice standards and
capacity indicators in respect of the provisioriPoft Terminal Services for
Bulk Wheat at the Port Terminal during the relevaeriod:

(v) total capacity;

(vi)  Bookings received (tonnage);

(vii)  spare available capacity;

(viii)  monthly tonnes shipped,

(ix)  capacity utilisation (percentage);

x) stock on hand at the end of month;

(xi)  average daily receivals by road and rail.

(b) ABA will publish its report to the ACCC in a pron@nt position on its
website within five Business Days of the date omcWlit provides it to the
ACCC.

Reasons

In its Proposed Undertaking, ABA has undertakepublish only two performance
measures: monthly tonnes shipped, and the numisdmd loaded. While

recognising that there is a level of variationhe tndicators published by the different
port operators, the level of information ABA propego publish falls short of that
published by the other port terminal operatorgudtld be in the interests of access

11



seekers for ABA to include additional performangéicators, as set out in the
proposed amendment above, to provide a sufficexl lof transparency around
ABA'’s operations. The six-monthly reporting schezlptoposed by ABA is
appropriate given that access agreements are ¢lgmagotiated on an annual basis.
This is considered further in section 4.3.5 ofdnaft decision.

1.15 Proposed amendment

Insert the following clause —
13 Cooperation with ACCC

(a) The ACCC may, by written notice, request ABA topde information
or documents that are required by the ACCC forélasons specified i
the written notice to enable it to exercise its poswor functions
specified in this Undertaking.

—

14

(b) ABA will provide any information requested by th€€&C under claus¢
13(a) in the form and within the timeframe (beirg less than 14 days
specified in the notice.

(c) The ACCC may approve the Regulated Access, PrammaigMonitoring
Committee or a member of the ACCC to exercise &stgrmaking
function under this Undertaking on its behalf analt tapproval may be
subject to any condition which the ACCC may impose.

Reasons

The ACCC notes that under the current drafting BA/S Proposed Undertaking, it
may obtain information from ABA through an ACCCalited audit. Further, the
ACCC may obtain information at any time on a volugitbasis. These methods of
information gathering may not be appropriate inrgwastance. Specifically, an audit
may not lead to the timely provision of informatitinthe ACCC and is limited to
information related to the non-discrimination psiens of the Proposed Undertaking.
Broader information gathering powers should beudetl in ABA’s undertaking to
allow the ACCC to exercise its powers and functidrss is discussed further in
section 4.3.6 of the draft decision.

The ACCC notes that the Proposed Undertaking imdw@dprovision for the ACCC to
authorise ACCC Commissioners to exercise the poearterred on it regarding the
non-discrimination provisions (clause 6.4(c)). Aatad in the reasons for proposed
amendment 1.7, the provision should be that the B@tay approve ACCC
Commissioners to exercise the power to avoid coorfui®r both the access provider
and access seekers regarding the use of the t¢horise. The approval provisions
should be extended to cover all the ACCC'’s fundiand powers under the Proposed
Undertaking. Extending the approval provisions ailbw the ACCC to respond and
act in a timely manner, thereby facilitating théaeént operation of the undertaking,
which is in the interests of both access seekatsABA, a relevant factor under
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section 44ZZA(3)(a) and (c) of the Act. Broadenihg approval provision will assist
ABA in running its operations efficiently for thesbefit of the supply chain.

The ACCC notes that the Regulated Access, Priamdghdonitoring Committee is
comprised of several ACCC Commissioners.

This is considered further in section 5.3.9.4 ef dnaft decision.

Note if the proposed amendment is adopted, claBse the Proposed Undertaking
‘contact details’ should be renumbered clause 14.
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2 Indicative Port Terminal Services
Agreement, Schedule 1 of the Proposed
Undertaking

The following proposed amendments relate to Scletialf the Proposed
Undertaking.

2.1 Proposed amendment

Rename the Indicative Port Terminal Services Agesdrno ‘Indicative Access
Agreement’.

Reasons

To ensure consistent term of reference is apptiebldg agreement submitted as
Schedule 1 of the Proposed Undertaking, the doctsieuld be renamed as the
‘Indicative Access Agreement’.

2.2 Proposed amendment

Schedule 1, clause 18, delete the existing clandensert the following —

18.1 No variation to this Agreement is valid os @y effect unless initialled
by both the Client and the Company.

Reasons

Clause 18 of the Indicative Port Terminal Servidgseement submitted as Schedule
1 of the Proposed Undertaking gives ABA discretmmnilaterally vary any

provision of the agreement once executed, provi®4d notifies the Client and
allows the Client to terminate the agreement iftdrens are not acceptable.

The proposed amendment set out above removes tAssAlBcretion to unilaterally
vary an agreement, requiring instead that both ABA the Client must agree to the
variation. The ACCC considers that this balancedefitimate business interests of
ABA with the interests of access seekers, relefantors under s. 44ZZA(3)(a) and
(c) of the Act, respectively. This is consideredHter in section 4.3.4.2 of the draft
decision.

2.3 Proposed amendment

Schedule 1, clause 21.2, remove the referenceédtda§s’ and insert ‘30 days}
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Reasons

Clause 21 of the Indicative Port Terminal Servidgseement governs disputes that
arise concerning the Indicative Port Terminal SsrgiAgreement’s terms. Clause
21.2 of the Indicative Port Terminal Services Agneat submitted as Schedule 1 of
the Proposed Undertaking provides that if the partennot resolve the disputes
between themselves within 60 days of lodging audespotice, the dispute may be
referred to arbitration in accordance with @@mmercial Arbitration Act 1984 (Vic)
The 60 day period for a dispute to be escalatedlidration is too long and may not
provide for timely resolution of disputes under thdicative Port Terminal Services
Agreement, which is critical to ongoing certainfyagcess. Specifically, this is not in
the interests of access seekers. A 30 day timegerbvides greater certainty for
access seekers and ABA and is therefore appropiihig is considered further in
section 4.3.4.1 of the draft decision.

2.4 Proposed amendment

Delete the details of the Charges in Schedule A.

The Charges published in Schedule A of the Indieaiort Terminal Services
Agreement are representative of the Referencedreterred to in clause 6 of the
Proposed Undertaking. ABA is able to vary the Rafee Prices at any time in
accordance with clause 6. Therefore the ReferencesPat which port terminal
services are provided do not form part of the assest of the Proposed Undertaking
and should not be included in the Proposed UndedaKl his is considered further in
section 4.3.1 of the draft decision.
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3 Loading Protocol — Schedule 5 of the
Proposed Undertaking

The following proposed amendments relate to thedlcmpProtocol, which governs
the operation of the port under the Proposed UaHiexg.

The Loading Protocol submitted by ABA as Schedutd the Proposed Undertaking
is less detailed overall than the protocols sulemitly other port operators with Part
[lIA access undertakings in force. The ACCC hashe®n made aware of any
problems at Melbourne Port Terminal that have araea result of ABA'’s less
detailed Loading Protocol, however, the lack ofdeatoes create uncertainty around
how capacity allocation functions in practice.

The proposed amendments set out below reflectrferevised Loading Protocol
provided by ABA in response to the ACCC's concareund the lack of detail and
transparency in the submitted Loading Protocol. dhleenges are intended to
represent increased clarity and certainty, ratign suggesting significant changes to
the current operation of the port. The proposedraiments are provided with a view
to balancing the interests of ABA and access ssekaul provide certainty of access.
Reasons for the proposed amendments are consitetteer in the sections below
and in sections 5.3.2 — 5.3.8 of the draft decision

3.1 Proposed amendment

Schedule 5, insert new clause 2 —

At all times the overriding objectives are to mamenterminal export
throughput and operational efficiencies.

Reasons

This principle is intended to provide additionatteénty to access seekers around the
overriding objectives which ABA will consider in plying the terms and conditions
of the Loading Protocol. This amendment is appedprhaving regard to the interests
of access seekers, a relevant factor in s. 44Z4&X3yhe inclusion of this provision
will require renumbering of subsequent clauses.

3.2 Proposed amendment

Publication of the Shipping Stem
Schedule 5, insert new clause 6 —

By a notice on its website ABA will provide at |&€d® business days
notice of the opening of its shipping stem for egeér.

Clause 5 (renumbered clause 7) delete the exisknge and insert the
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following —

ABA will post its shipping stem on its website
http://bulkalliance.com.ault will be updated each business day.

Reasons

It is appropriate that the Loading Protocol inclsi@derequirement to specify an
opening date for the shipping stem. When therdaslaof transparency regarding an
opening date for the shipping stem, or when the ssecontinually open, this may
lead to confusion for access seekers as to whtbgrort operator is accepting
bookings for a particular period. Further, whenshgping stem is continually open,
bookings that are made far in advance may be hggdgulative in nature. The
Loading Protocol should be amended to requireAlis must specify an opening
date for the shipping stem each year and annoinecepening date in a timely way,
in order to provide sufficient certainty to accesskers. This is considered further in
section 5.3.4 of the draft decision.

The amendment also requires ABA to update its singpptem each business day,
rather than within 24 hours of any change, to besistent with the requirements of
the WEMA and proposed amendment 1.9.

3.3 Proposed amendment

Amend clause 7 (re-numbered as clause 9) to repéderences to ‘PoMC’
with ‘POMC’ and replace phone number ‘9687 9253hw9680 6200'.

Clause 8 (re-numbered as clause 10) delete exid@oge and insert the
following —

To request elevation and monthly shipping capadityPT a client must
complete and lodge an Intent to Ship Advice (Anmex) and

pay the Booking fee in accordance with the termthefStorage
and Handling Agreement.

Reasons

This proposed amendment reflects drafting changgsoged by ABA in its draft
revision of the Proposed Undertaking. These chaageappropriate as they provide
additional clarity for access seekers around tlezain of the Loading Protocol and
the terms of access.
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3.4 Proposed amendment

Delete clause 9 relating to “TBA” vessel notificats.
Clause 10 (re-numbered as clause 11) delete tsgrexclause and insert —

By the close of business on the next business fteryraceipt of a valid
Intent to Ship Advice ABA will make a record of shintent on its Shipping
Stem as “pending”. ABA will accept or reject thednt to Ship Advice
within 5 Business Days of receipt.

Clause 11 (re-numbered as clause 12) delete thet ‘wominations’ from the
second dot point and insert the following dot point

- Other matters which ABA reasonably considers toebevant.
Clause 12 (re-numbered clause 13) delete the egistause and insert —

Subject to clause 12, Intent to Ship Advices wdldealt with in the order
that they are received.

Delete clause 15 relating to payment of the bookaegwithin contractual
terms.

Reasons

The uncertainty in the Loading Protocol regardimg Ibooking process is not
appropriate. The Loading Protocol should be amemalée clear as to the actions
ABA and wheat exporters must follow regarding thi¢ial allocation of capacity.
This proposed amendment reflects drafting changgsoged by ABA in order to
provide additional certainty to access seekerss iEhtonsidered further in section
5.3.4 of the draft decision.

3.5 Proposed amendment

Insert new clause 17 —

If a Booking remains unused by the end of the nateith month it lapses
and the Booking Fee is forfeited.

Clause 18 (re-numbered as clause 19) delete tserexclause and insert —

If the nominated or actual tonnage loaded is |atvan that initially
nominated then ABA will allocate the unused nomagatapacity to the
nearest month with spare capacity but no later 8a8eptember of that
calendar year.
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Reasons

This proposed amendment reflects drafting changgsoged by ABA, which are
intended to more accurately reflect the arrangemianplace and thereby provide
sufficient certainty to access seekers. The negdawide additional detail and
certainty is considered further in section 5.3.6haf draft decision.

3.6 Proposed amendment

Clause 20 (renumbered clause 21) delete the exisliiuse and insert —

Written nomination of a vessel name must be receatdeast 15 business
days prior to the vessel's ETA in the form of thesgel Nomination
(Annexure 2). Vessel Nomination must be complete.

Insert new clause 22 —

ABA may, at its sole discretion consider Vessel Nations received on
less than 15 business days notice.

Reasons

It is not appropriate that the Loading Protocolteams ambiguity around when a
vessel must be specified for a booking. The prop@seendment clarifies the due
date for the vessel nomination form and ABA’s dision regarding vessel
nominations received after this date. This is aber®d further in section 5.3.4 of the
draft decision.

3.7 Proposed amendment

Delete clause 30 and insert new clauses 35 and 36 —
35.The order of vessels loading will generally be dateed in accordance
with:
Vessel ETA
Date vessel Nomination received by ABA
Date Vessel passed Surveys
Grain availability at MPT
Site accumulation and transport plan

Ownership of stock

Impact on terminal efficiencies

36.ABA may at its sole discretion determine that |lo@da vessel the
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subject of the Vessel Nomination received latewith a later ETA is in
the interests of terminal efficiency.

Reasons

It is not appropriate that the Loading Protocolsloet provide sufficient detalil
around how ABA will determine vessel loading prigriThis proposed amendment
reflects drafting changes proposed by ABA whichiatended to provide more
transparency for access seekers around the citBaawill consider in determining
vessel loading priority. This is considered furtiresection 5.3.5 of the draft decision.

3.8 Proposed amendment

Capacity management and cargo accumulation
Insert new clause 34 —

Where grain remains at MPT after completion of dbguing and the
Client retains ownership of the grain, the Clientstremove it within 2
business days. If ABA reasonably considers thapteeence of the
grain may interfere with the receival of grain foe next due shipment
ABA may remove the residual grain to another AB# sind all costs of
transport and further storage will be to the Cleatcount.

Insert new clauses 41 to 45 —

41.Prior to commencement of loading a vessel must pagsed a Marine
AQIS or any other survey required by law.

42.Should a vessel fail such survey ABA may, at itg stiscretion, order
the vessel removed from the berth.

43. ABA reserves the right to seek costs from the themelation to a
vessel failing surveys. Such costs may includeabeinot limited to:

Cancelled labour costs
Treatment costs

Opportunity costs where the terminal is blocked eauases other
clients to experience delays

44.1f ABA determines, at its sole discretion, thatessel has a high risk of
failing surveys it may require that an ‘in transitarine surveyor’s
report be provided prior to allowing the vessebénth.

45. ABA will not commence loading without prior writtenstructions from
the Client to do so and without receipt from thee@ of a Notice of
Intention to Export Prescribed Goods.
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Reasons

The Loading Protocol does not provide sufficiefibrmation regarding the respective
rights and obligations of ABA and exporters regagdvessel surveys and authority to
load. To provide access seekers with greater glakBA should provide additional
detail regarding this process, including vesseleys that may be required, the
process that will take place should a vessel taley, exporters’ obligation to
provide any information or certification, and howperters will obtain authority to
load.

To provide clarity to ABA and access seekers, itldde appropriate for ABA to
specify the process and timeframes for storage@mdval of residual grain at
Melbourne Port Terminal.

This is considered further in section 5.3.5 ofdn&ft decision.

3.9 Proposed amendment

Flexible arrangements

Clause 19 (re-numbered clause 20) delete the egistause and insert —
ABA may, at its sole discretion, allow the defemalsplitting of a Booking. At
least 3 months written notice prior to the vessellA is required to defer or

split a booking. In determining acceptance or t&pecof such changes to a
Booking ABA will consider, amongst other matters:

Existing shipping intentions/nominations
Un-allocated capacity at MPT

ABA may, at its sole discretion, consider requestess than 3 months notic
In such circumstances, ABA’s Chief Executive Offgégor his authorised
representative’s) determination is final.

1%

Reasons

The flexibility permitted for shippers within ABA’sapacity management
arrangements is limited and unclear. ABA should/le further detail about how the
flexible arrangements included in the Loading Peotdunction in practice, to ensure
sufficient transparency for access seekers regatmoptions available to them.
ABA's response to the ACCC Request for Informatmhijch is available on the
ACCC website, indicates that flexibility to split@d defer bookings inside the 3-
month window set out in the Loading Protocol dogsrate in practice.

This proposed amendment reflects drafting changgsoged by ABA which are
intended to more accurately reflect ABA’s currerdgtices. This is considered
further in section 5.3.6 of the draft decision.
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3.10 Proposed amendment

Dispute Resolution

Schedule 5, clause 38 (re-numbered clause 49)edéke sixth and seventh dot
points and replace with the following —

At the meeting, ABA’s Chief Executive Officer (op@ointed
representative) and the Client will discuss thgestilof the dispute
notice and ABA response and use all reasonableagndes to reach an
agreed outcome. Where such agreed outcome canachi@ved, given
the need for clarity, efficiency and certainty lnstdispute resolution
process, ABA’s Chief Executive Officer (or appoithtepresentative)
will make a final decision in relation to the dispunotice and (within 10
business days after the meeting) notify that deciand the reasons for,
that decision in writing to the client.

In reaching the final decision, ABA’s Chief ExeagiOfficer (or
appointed representative) acting on behalf of ABAst take into
account the circumstances of the dispute and dedeilout in the disput
notice and, acting reasonably and in good faithchiea decision that is
consistent with the wording, or if that is unclete intent of these
Protocols (and, in the case of Bulk Wheat, the Asdéndertaking).
ABA'’s Chief Executive Officer (or appointed reprasative) may also
have regard to the objectives of:

D

0 maximising the efficient operation of MPT;
0 maximising the export throughput at the MPT,;
0 ensuring the non-discriminatory treatment clieats]

0 ensuring consistency of decision.

Reasons

The dispute resolution process in the Loading Ratlacks transparency, as it does
not specify a timeframe for the final decision bBA&s Chief Executive Officer. To
provide certainty to access seekers regardingpkeation of the dispute resolution
provisions, ABA should include a time period foriatha decision is to be made. The
dispute resolution provisions are considered furithaeection 5.3.8 of the draft
decision.
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